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Foreword 
 

Purpose of the series 

The aim of this series is to bring together in a single place all the official 
Parliamentary documents relating to the passage of the Bill that becomes an Act of 
the Scottish Parliament (ASP).  The list of documents included in any particular 
volume will depend on the nature of the Bill and the circumstances of its passage, 
but a typical volume will include: 
 
 every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2” 

and “As Passed”); 
 the accompanying documents published with the “As Introduced” print of the Bill 

(and any revised versions published at later Stages); 
 every Marshalled List of amendments from Stages 2 and 3; 
 every Groupings list from Stages 2 and 3; 
 the lead Committee’s “Stage 1 report” (which itself includes reports of other 

committees involved in the Stage 1 process, relevant committee Minutes and 
extracts from the Official Report of Stage 1 proceedings); 

 the Official Report of the Stage 1 and Stage 3 debates in the Parliament; 
 the Official Report of Stage 2 committee consideration; 
 the Minutes (or relevant extracts) of relevant Committee meetings and of the 

Parliament for Stages 1 and 3. 
 
All documents included are re-printed in the original layout and format, but with minor 
typographical and layout errors corrected. An exception is the groupings of 
amendments for Stage 2 and Stage 3 (a list of amendments in debating order was 
included in the original documents to assist members during actual proceedings but 
is omitted here as the text of amendments is already contained in the relevant 
marshalled list). 
 
Where documents in the volume include web-links to external sources or to 
documents not incorporated in this volume, these links have been checked and are 
correct at the time of publishing this volume. The Scottish Parliament is not 
responsible for the content of external Internet sites. The links in this volume will not 
be monitored after publication, and no guarantee can be given that all links will 
continue to be effective. 
 
Documents in each volume are arranged in the order in which they relate to the 
passage of the Bill through its various stages, from introduction to passing.   The Act 
itself is not included on the grounds that it is already generally available and is, in 
any case, not a Parliamentary publication. 
 
Outline of the legislative process 

Bills in the Scottish Parliament follow a three-stage process.  The fundamentals of 
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified 
by Chapter 9 of the Parliament’s Standing Orders.  In outline, the process is as 
follows: 
 



  

 

 Introduction, followed by publication of the Bill and its accompanying documents; 
 Stage 1: the Bill is first referred to a relevant committee, which produces a report 

informed by evidence from interested parties, then the Parliament debates the Bill 
and decides whether to agree to its general principles;  

 Stage 2: the Bill returns to a committee for detailed consideration of 
amendments; 

 Stage 3: the Bill is considered by the Parliament, with consideration of further 
amendments followed by a debate and a decision on whether to pass the Bill. 

 
After a Bill is passed, three law officers and the Secretary of State have a period of 
four weeks within which they may challenge the Bill under sections 33 and 35 of the 
Scotland Act respectively.  The Bill may then be submitted for Royal Assent, at which 
point it becomes an Act. 
 
Standing Orders allow for some variations from the above pattern in some cases.  
For example, Bills may be referred back to a committee during Stage 3 for further 
Stage 2 consideration.  In addition, the procedures vary for certain categories of 
Bills, such as Committee Bills or Emergency Bills.  For some volumes in the series, 
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft 
Bill) may be included. 
 
The reader who is unfamiliar with Bill procedures, or with the terminology of 
legislation more generally, is advised to consult in the first instance the Guidance on 
Public Bills published by the Parliament.  That Guidance, and the Standing Orders, 
are available free of charge on the Parliament’s website 
(www.scottish.parliament.uk). 
 
The series is produced by the Legislation Team within the Parliament’s Chamber 
Office.  Comments on this volume or on the series as a whole may be sent to the 
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP. 
 
Notes on this volume 

The Bill to which this volume relates followed the standard 3 stage process 
described above. 
 
The oral and written evidence received by the Education, Lifelong Learning and 
Culture Committee was originally published on the web only. The Official Reports of 
the evidence sessions and all written submissions are included in this volume.  
 
The report of the Finance Committee is included at Annexe C of the Stage 1 Report 
of the Education, Lifelong Learning and Culture Committee. Extracts from the 
minutes and the Official Report of the meeting on 13 April 2010 at which the 
Committee took evidence from the Bill team are included in this volume, along with 
the written submissions received by the Finance Committee.  
 
After its meeting on 14 September 2010, the Subordinate Legislation Committee 
considered the Scottish Government’s response to its report at Stage 1. The 
response is included in this volume. The Committee noted the response without 



  

 

debate. No extracts from the minutes or the Official Report of the meeting are, 
therefore, included in this volume.  
 
After Stage 2, the Subordinate Legislation Committee considered and reported on 
the delegated powers provisions in the Bill as amended at Stage 2. Extracts from the 
minutes and the Official Report of the meeting on 16 November 2010 at which the 
Committee took evidence from the Bill team are included in this volume.  





Children’s Hearings (Scotland) Bill 
[AS INTRODUCED] 

  
 
 
 
 
 

CONTENTS 
 
Section 
 

PART 1 

THE NATIONAL CONVENER AND CHILDREN’S HEARINGS SCOTLAND 

The National Convener and CHS 
1 The National Convener 
2 Children’s Hearings Scotland 
3 Further provision about the National Convener and CHS 
 

The Children’s Panel 
4 Appointment of members of the Children’s Panel 
 

Children’s hearings 
5 Children’s hearing 
6 Selection of members of children’s hearing 
7 Holding of children’s hearing 
8 Location of children’s hearing 
9 Provision of advice to children’s hearings 
 

Power to change the National Convener’s functions 
10 Power to change the National Convener’s functions 
 

Functions of CHS 
11 Provision of assistance to the National Convener 
12 Independence of the National Convener 
13 Directions 
 

PART 2 

THE PRINCIPAL REPORTER AND THE SCOTTISH CHILDREN’S REPORTER ADMINISTRATION 

The Principal Reporter and SCRA 
14 The Principal Reporter 
15 The Scottish Children’s Reporter Administration 
16 Further provision about the Principal Reporter and SCRA 
 

The Principal Reporter 
17 Power to change the Principal Reporter’s functions 
18 Rights of audience 
 

SP Bill 41 Session 3 (2010) 
 

1



ii Children’s Hearings (Scotland) Bill 
 

Functions of SCRA 
19 Assisting the Principal Reporter 
20 Provision of accommodation for children’s hearings 
21 Independence of the Principal Reporter 
22 Directions 
 

Transfer of staff, property etc. 
23 Transfer of staff, property etc. 
 

PART 3 

GENERAL CONSIDERATIONS 

General considerations 
24 Welfare of the child 
25 Decisions inconsistent with section 24 
26 Views of the child 
27 Children’s hearing: pre-condition for making certain orders and warrants 
28 Sheriff: pre-condition for making certain orders and warrants 
29 Children’s hearing: duty to consider appointing safeguarder 
 

PART 4 

SAFEGUARDERS PANELS 

30 Safeguarders Panels 
31 Functions of safeguarder 
32 Termination of appointment of safeguarder appointed by children’s hearing 
 

PART 5 

CHILD ASSESSMENT AND CHILD PROTECTION ORDERS 

Child assessment orders 
33 Child assessment orders 
34 Consideration by sheriff 
 

Child protection orders 
35 Child protection orders 
 

Consideration of application by sheriff 
36 Consideration by sheriff: application by local authority only 
37 Consideration by sheriff: application by a local authority or other person 
 

Ancillary measures 
38 Information disclosure directions 
39 Contact directions 
40 Parental responsibilities and rights directions 
 

Notice of order 
41 Notice of child protection order 
 

2



Children’s Hearings (Scotland) Bill  
 

iii

Obligations of local authority 
42 Obligations of local authority where child to reside 
 

Review by children’s hearing of certain orders 
43 Review by children’s hearing where child in place of safety 
44 Review by children’s hearing where order prevents removal of child 
 

Decision of children’s hearing 
45 Decision of children’s hearing 
 

Variation or termination of order by sheriff 
46 Application for variation or termination 
47 Notice of application for variation or termination 
48 Children’s hearing to provide advice to sheriff in relation to application 
49 Determination by sheriff 
 

Termination of order 
50 Automatic termination where no attempt to implement order within 24 hours 
51 Power of Principal Reporter to terminate order 
52 Termination of order after maximum of 8 working days 
 

Other emergency measures 
53 Application to a justice of the peace 
54 Constable’s power to remove child to place of safety 
55 Sections 53 and 54: regulations 
 

Implementation of orders: welfare of child 
56 Implementation of orders: welfare of child 
 

Offences 
57 Offences 
 

PART 6 

INVESTIGATION AND REFERRAL TO CHILDREN’S HEARING 

Provision of information to Principal Reporter 
58 Local authority’s duty to provide information to Principal Reporter 
59 Constable’s duty to provide information to Principal Reporter 
60 Court’s duty to provide information to Principal Reporter 
61 Provision of evidence from certain criminal cases 
62 Provision of information from other persons 
63 Provision of information from constable: child in place of safety 
 

Investigation and determination by Principal Reporter 
64 Investigation and determination by Principal Reporter 
65 Meaning of “section 65 ground” 
66 Determination under section 64: no referral to children’s hearing 
67 Determination under section 64: referral to children’s hearing 
68 Referral following section 60 statement: special procedure 
69 Requirement under Antisocial Behaviour etc. (Scotland) Act 2004 
70 Case remitted under section 49 of Criminal Procedure (Scotland) Act 1995 

3



iv Children’s Hearings (Scotland) Bill 
 

71 Child in place of safety: Principal Reporter’s powers 
 

PART 7 

ATTENDANCE AT CHILDREN’S HEARING 

72 Child’s duty to attend children’s hearing 
73 Relevant person’s duty to attend children’s hearing 
74 Power to proceed in absence of relevant person 
75 Power to exclude relevant person from children’s hearing 
76 Power to exclude relevant person’s representative from children’s hearing 
77 Rights of certain persons to attend children’s hearing 
 

PART 8 

PRE-HEARING PANEL 

78 Referral of certain matters for pre-hearing determination 
79 Determination of matter referred under section 78 
80 Determination of claim that person be deemed a relevant person 
 

PART 9 

CHILDREN’S HEARING 

Statement of grounds 
81 Principal Reporter’s duty to prepare statement of grounds 
 

Children’s hearing: general requirement 
82 Requirement to establish child’s age 
 

Special case 
83 Review to be carried out where compulsory supervision order already in force 
 

Grounds hearing 
84 Grounds to be put to child and relevant person 
85 Grounds accepted: powers of grounds hearing 
86 Some grounds accepted 
87 Accepted grounds: consideration by hearing 
88 Powers of grounds hearing on deferral 
89 Some grounds not accepted: application to sheriff or discharge 
90 Non-acceptance of grounds: application to sheriff or discharge 
91 Direction under section 90: duty of chairing member 
92 Direction under section 90: powers of grounds hearing 
93 Child or relevant person unable to understand grounds 
94 Direction under section 93: duty of chairing member 
95 Direction under section 93: powers of grounds hearing 
 

Children’s hearing to consider need for further interim order 
96 Children’s hearing to consider need for further interim compulsory supervision order 
 

Interpretation 
97 Meaning of “compulsory supervision order” 
98 Meaning of “movement restriction condition” 

4



Children’s Hearings (Scotland) Bill  
 

v

99 Meaning of “secure accommodation authorisation” 
100 Meaning of “interim compulsory supervision order” 
101 Meaning of “medical examination order” 
102 Meaning of “warrant to secure attendance” 
 

PART 10 

PROCEEDINGS BEFORE SHERIFF 

Application for extension or variation of interim compulsory supervision order 
103 Application for extension or variation of interim compulsory supervision order 
 

Application to establish grounds 
104 Hearing of application 
105 Jurisdiction and standard of proof: offence ground 
106 Child’s duty to attend hearing unless excused 
107 Child and relevant person: representation at hearing 
108 Safeguarder 
 

Ground accepted before application determined 
109 Application by virtue of section 89 or 90: ground accepted before determination 
110 Application by virtue of section 93: ground accepted by relevant person before 

determination  
 

Withdrawal of application: termination of orders etc. 
111 Withdrawal of application: termination of orders etc. by Principal Reporter 
 

Determination of application 
112 Determination: grounds not established 
113 Determination: ground established 
 

Review of sheriff’s determination 
114 Application for review of grounds determination 
115 Sheriff: review or dismissal of application 
116 Sheriff’s powers on review of grounds determination 
117 Recall of grounds determination: sheriff’s power to refer other grounds to children’s 

hearing 
118 Recall of grounds determination: sheriff’s powers where no section 65 grounds accepted or 

established 
119 New section 65 ground established: sheriff to refer to children’s hearing 
 

PART 11 

SUBSEQUENT CHILDREN’S HEARINGS 

120 Children’s hearing following deferral or proceedings under Part 10 
121 Powers of children’s hearing on deferral under section 120 
122 Subsequent children’s hearing: new grounds 
 

5



vi Children’s Hearings (Scotland) Bill 
 

PART 12 

CHILDREN’S HEARINGS: GENERAL 

Compulsory supervision orders: review 
123 Specifying when compulsory supervision order to be reviewed 
124 Excusal from attendance 
 

Parenting order 
125 Requirement to consider applying for parenting order 
 

PART 13 

REVIEW OF COMPULSORY SUPERVISION ORDER 

Requirement for review 
126 Requirement under Antisocial Behaviour etc. (Scotland) Act 2004: review of compulsory 

supervision order 
127 Duty on implementation authority to require review 
128 Right of child or relevant person to require review 
129 Principal Reporter’s duty to initiate review 
130 Duty to initiate a review if child to be taken out of Scotland 
131 Duty to initiate review: secure accommodation authorisation 
132 Duty to initiate review where child transferred 
 

Functions of Principal Reporter and children’s hearing 
133 Duty to arrange children’s hearing 
134 Duties on children’s hearing where review required under section 127 
135 Powers of children’s hearing on review 
136 Powers of children’s hearing on deferral under section 135 
 

PART 14 

IMPLEMENTATION OF ORDERS 

Power to transfer child in cases of urgent necessity 
137 Transfers in cases of urgent necessity 
 

Implementation of compulsory supervision order 
138 Implementation of compulsory supervision order: general duties of local authority 
139 Duty where order requires child to reside in certain place 
140 Breach of duties imposed by sections 138 and 139 
141 Application for order 
142 Order for enforcement 
 

Compulsory supervision orders etc.: further provision 
143 Compulsory supervision orders etc.: further provision 
 

 Movement restriction conditions: regulations etc. 
144 Movement restriction conditions: regulations etc. 
 

Secure accommodation 
145 Implementation of secure accommodation authorisations 

6



Children’s Hearings (Scotland) Bill  
 

vii

146 Secure accommodation: placement in other circumstances 
147 Secure accommodation: regulations 
 

PART 15 

APPEALS 

Appeal against decision of children’s hearing 
148 Appeal to sheriff against decision of children’s hearing 
149 Safeguarder 
150 Procedure 
151 Determination of appeal 
152 Time limit for disposal of appeal against certain decisions 
 

Compulsory supervision order: suspension pending appeal 
153 Compulsory supervision order: suspension pending appeal 
 

Frivolous and vexatious appeals 
154 Frivolous and vexatious appeals 
 

Other appeals 
155 Appeal to sheriff against determination under section 80 
156 Appeal to sheriff against decision to implement secure accommodation authorisation 
 

Appeals to the sheriff principal and Court of Session 
157 Appeals to the sheriff principal and Court of Session: children’s hearings etc. 
158 Appeals to the sheriff principal and Court of Session: relevant persons 
 

Requirement imposed on local authority: review and appeal 
159 Review of requirement imposed on local authority 
160 Appeals to the sheriff principal: section 159  
 

PART 16 

ENFORCEMENT OF ORDERS 

161 Enforcement of orders 
162 Child absconding from place 
163 Child absconding from person 
164 Offences related to absconding 
 

PART 17 

PROCEEDINGS UNDER PART 10: EVIDENCE 

165 Use of evidence obtained from prosecutor 
166 Cases involving sexual behaviour: evidence 
167 Cases involving sexual behaviour: taking of evidence by a commissioner 
168 Sections 166 and 167: application to sheriff for order as to evidence 
169 Amendments of Vulnerable Witnesses (Scotland) Act 2004 
 

7



viii Children’s Hearings (Scotland) Bill 
 

PART 18 

MISCELLANEOUS 

Children’s hearings: procedural rules 
170 Children’s hearings: procedural rules 
 

Disclosure of information 
171 Children’s hearing: disclosure of information 
172 Sharing of information: prosecution 
173 Sharing of information: panel members 
 

Publishing restrictions 
174 Publishing restrictions 
 

Mutual assistance 
175 Mutual assistance 
 

Proceedings before sheriff under Act 
176 Application of section 32 of Sheriff Courts (Scotland) Act 1971 
 

Consent of child to medical examination or treatment 
177 Consent of child to medical examination or treatment 
 

PART 19 

LEGAL AID AND ADVICE 

178 Legal aid and advice 
 

PART 20 

GENERAL 

Formal communications 
179 Formal communications 
 

Forms 
180 Forms 
 

Subordinate legislation 
181 Subordinate legislation 
182 Negative procedure 
183 Affirmative procedure 
 

Interpretation 
184 Meaning of “child” 
185 Meaning of “relevant person” 
186 Meaning of “relevant local authority” 
187 Interpretation 
 

General 
188 Consequential amendments and repeals 

8



Children’s Hearings (Scotland) Bill  
 

ix

189 Ancillary provision 
190 Transitional provision etc. 
191 Short title and commencement 
 

__________ 
 
 Schedule 1 —Children’s Hearings Scotland 
 Schedule 2 —The Children’s Panel 
 Schedule 3 —The Scottish Children’s Reporter Administration 
 Schedule 4 —Transfer of staff and property to CHS 
 Schedule 5 —Minor and consequential amendments 
 Schedule 6 —Repeals 
  

9



  

 
 10



Children’s Hearings (Scotland) Bill 1 
Part 1—The National Convener and Children’s Hearings Scotland 
 

SP Bill 41  Session 3 (2010) 
 

ACCOMPANYING DOCUMENTS 
Explanatory Notes, together with other accompanying documents, are printed separately as 

SP Bill 41-EN.  A Policy Memorandum is printed separately as SP Bill 41-PM. 
 
 
 

Children’s Hearings (Scotland) Bill 
[AS INTRODUCED] 

 
 
 
 
An Act of the Scottish Parliament to restate and amend the law relating to children’s hearings; 
and for connected purposes. 
 

PART 1 

THE NATIONAL CONVENER AND CHILDREN’S HEARINGS SCOTLAND 

The National Convener and CHS 5 

1 The National Convener 

(1) There is to be an officer to be known as the National Convener of Children’s Hearings 
Scotland (referred to in this Act as “the National Convener”).’ 

(2) The Scottish Ministers are to appoint a person as the first National Convener. 

(3) The period for which the person is appointed is 5 years. 10 

(4) The terms and conditions on which the person holds and vacates office are to be 
determined by the Scottish Ministers. 

 
2 Children’s Hearings Scotland 

There is established a body corporate to be known as Children’s Hearings Scotland 
(referred to in this Act as “CHS”). 15 

 
3 Further provision about the National Convener and CHS 

Schedule 1 makes further provision about the National Convener and CHS. 

 
The Children’s Panel 

4 Appointment of members of the Children’s Panel 

(1) The National Convener must appoint persons to be members of a panel to be known as 20 
the Children’s Panel. 

(2) The National Convener must endeavour to ensure that— 

(a) the number of persons that the National Convener considers appropriate is 
appointed, and 

(b) the panel includes persons from all local authority areas. 25 
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2 Children’s Hearings (Scotland) Bill 
Part 1—The National Convener and Children’s Hearings Scotland 

 
(3) Schedule 2 makes further provision about the Children’s Panel. 

 
Children’s hearings 

5 Children’s hearing 

A children’s hearing consists of three members of the Children’s Panel selected in 
accordance with section 6 for the purpose of carrying out functions conferred on a 5 
children’s hearing by virtue of this Act or any other enactment. 

 
6 Selection of members of children’s hearing 

(1) The members of a children’s hearing are to be selected by the National Convener. 

(2) The National Convener must ensure that a children’s hearing— 

(a) includes both male and female members of the Children’s Panel, and 10 

(b) so far as practicable, consists only of members of the Children’s Panel who live or 
work in the area of the local authority which is the relevant local authority for the 
child to whom the hearing relates. 

(3) The National Convener may select one of the members of a children’s hearing to chair 
the hearing. 15 

 
7 Holding of children’s hearing 

The National Convener must ensure that a children’s hearing is held for the purpose of 
carrying out any function conferred on a children’s hearing by virtue of this Act or any 
other enactment. 

 
8 Location of children’s hearing 20 

The Principal Reporter must ensure that, so far as practicable, a children’s hearing takes 
place in the area of the relevant local authority for the child to whom the hearing relates. 

 
9 Provision of advice to children’s hearings 

(1) The National Convener may provide advice to children’s hearings about any matter 
arising in connection with the functions conferred on children’s hearings by virtue of 25 
this Act or any other enactment. 

(2) The National Convener may in particular provide— 

(a) legal advice, 

(b) advice about procedural matters, 

(c) advice about the consequences of decisions of the children’s hearing,  30 

(d) advice about how decisions of children’s hearings are implemented. 

 
Power to change the National Convener’s functions 

10 Power to change the National Convener’s functions 

(1) The Scottish Ministers may by order— 

(a) confer additional functions on the National Convener,  35 
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Children’s Hearings (Scotland) Bill 3 
Part 2—The Principal Reporter and the Scottish Children’s Reporter Administration 
 

(b) remove functions from the National Convener, 

(c) transfer functions from another person to the National Convener, 

(d) transfer functions from the National Convener to another person, 

(e) specify the manner in which, or period within which, any function conferred on 
the National Convener by virtue of this Act is to be carried out. 5 

(2) An order under this section is subject to the affirmative procedure. 

 
Functions of CHS 

11 Provision of assistance to the National Convener 

CHS must— 

(a) assist the National Convener in carrying out the functions conferred on the 10 
National Convener by virtue of this Act or any other enactment, 

(b) facilitate the carrying out of those functions. 

 
12 Independence of the National Convener 

(1) Nothing in this Act authorises CHS or any other person to direct or guide the National 
Convener in carrying out the functions conferred on the National Convener by virtue of 15 
this Act or any other enactment. 

(2) This section is subject to section 10(1)(e). 

 
13 Directions 

(1) The Scottish Ministers may give CHS general or specific directions about the carrying 
out of its functions. 20 

(2) CHS must comply with a direction under subsection (1). 

(3) The Scottish Ministers may vary or revoke a direction under subsection (1) by giving a 
subsequent direction under that subsection. 

 

PART 2 

THE PRINCIPAL REPORTER AND THE SCOTTISH CHILDREN’S REPORTER ADMINISTRATION 25 

The Principal Reporter and SCRA 

14 The Principal Reporter 

There continues to be an officer known as the Principal Reporter. 

 
15 The Scottish Children’s Reporter Administration 

There continues to be a body corporate known as the Scottish Children’s Reporter 30 
Administration (in this Act referred to as “SCRA”). 

 
16 Further provision about the Principal Reporter and SCRA 

Schedule 3 makes further provision about the Principal Reporter and SCRA. 

13



4 Children’s Hearings (Scotland) Bill 
Part 2—The Principal Reporter and the Scottish Children’s Reporter Administration 

 
 

The Principal Reporter 

17 Power to change the Principal Reporter’s functions 

(1) The Scottish Ministers may by order— 

(a) confer additional functions on the Principal Reporter, 

(b) remove functions from the Principal Reporter, 5 

(c) transfer functions from another person to the Principal Reporter, 

(d) transfer functions from the Principal Reporter to another person, or 

(e) specify the manner in which, or period within which, any function conferred on 
the Principal Reporter by virtue of this Act or the Criminal Procedure (Scotland) 
Act 1995 (c.46) is to be carried out. 10 

(2) An order under this section is subject to the affirmative procedure. 

 
18 Rights of audience 

(1) The Scottish Ministers may by regulations— 

(a) empower the Principal Reporter to conduct proceedings which by virtue of this 
Act require to be conducted before the sheriff or the sheriff principal, 15 

(b) prescribe qualifications or experience that must be acquired or training that must 
be undertaken by the Principal Reporter before conducting such proceedings. 

(2) References in subsection (1) to the Principal Reporter include references to a person 
carrying out a function on behalf of the Principal Reporter by virtue of paragraph 10(1) 
of schedule 3. 20 

 
Functions of SCRA 

19 Assisting the Principal Reporter 

SCRA must— 

(a) assist the Principal Reporter in carrying out the functions conferred on the 
Principal Reporter by virtue of this Act or any other enactment, and 25 

(b) facilitate the carrying out of those functions. 

 
20 Provision of accommodation for children’s hearings 

(1) SCRA must provide suitable accommodation and facilities for children’s hearings. 

(2) Accommodation and facilities must, so far as practicable, be provided in the area of each 
local authority. 30 

(3) Accommodation and facilities must be dissociated from courts exercising criminal 
jurisdiction and police stations. 

 
21 Independence of the Principal Reporter 

Nothing in this Act authorises SCRA to direct or guide the Principal Reporter in the 
carrying out of functions conferred on the Principal Reporter by virtue of this Act or any 35 
other enactment. 
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22 Directions 

(1) The Scottish Ministers may give SCRA general or specific directions about the carrying 
out of its functions. 

(2) SCRA must comply with a direction under subsection (1). 

(3) The Scottish Ministers may vary or revoke a direction under subsection (1) by giving a 5 
subsequent direction under that subsection. 

 
Transfer of staff, property etc. 

23 Transfer of staff, property etc. 

Schedule 4 makes provision about the transfer of staff, property, rights, liabilities and 
obligations to CHS. 10 

 

PART 3 

GENERAL CONSIDERATIONS 

General considerations 

24 Welfare of the child 

(1) This section applies where by virtue of this Act a children’s hearing or a court is coming 15 
to a decision about a matter relating to a child. 

(2) The children’s hearing or court is to regard the need to safeguard and promote the 
welfare of the child throughout the child’s childhood as the paramount consideration. 

 
25 Decisions inconsistent with section 24 

(1) A children’s hearing or a court may make a decision that is inconsistent with the 20 
requirement imposed by section 24(2) if— 

(a) the children’s hearing or court considers that, for the purpose of protecting 
members of the public from serious harm (whether physical or not), it is necessary 
that the decision be made, and 

(b) in coming to the decision, the children’s hearing or court complies with subsection 25 
(2). 

(2) The children’s hearing or court is to regard the need to safeguard and promote the 
welfare of the child throughout the child’s childhood as a primary consideration rather 
than the paramount consideration. 

 
26 Views of the child 30 

(1) This section applies where by virtue of this Act a children’s hearing or the sheriff is 
coming to a decision about a matter relating to a child. 

(2) This section does not apply where a sheriff is deciding whether to make a child 
protection order in relation to a child. 

(3) The children’s hearing or sheriff must, so far as is reasonably practicable and taking 35 
account of the age and maturity of the child— 
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(a) give the child an opportunity to indicate whether the child wishes to express the 

child’s views, 

(b) if the child wishes to do so, give the child an opportunity to express them, and 

(c) have regard to any views expressed by the child. 

(4) Without prejudice to the generality of subsection (3), a child who is aged 12 or over is 5 
presumed to be of sufficient age and maturity to form a view for the purposes of that 
subsection. 

(5) In this section “coming to a decision about a matter relating to a child”, in relation to a 
children’s hearing, includes— 

(a) providing advice by virtue of section 48, 10 

(b) preparing a report under section 134(2). 

 
27 Children’s hearing: pre-condition for making certain orders and warrants 

(1) Subsection (2) applies where a children’s hearing is— 

(a) considering whether to make a compulsory supervision order, 

(b) considering whether to vary or continue a compulsory supervision order, 15 

(c) considering whether to make an interim compulsory supervision order, 

(d) considering whether to make a medical examination order, or 

(e) considering whether to grant a warrant to secure attendance. 

(2) The children’s hearing may make, vary or continue the order, or grant the warrant, only 
if the children’s hearing considers that it would be better for the child if the order or 20 
warrant were in force than not. 

 
28 Sheriff: pre-condition for making certain orders and warrants 

(1) Subsection (2) applies where— 

(a) the sheriff is considering making a child assessment order, 

(b) the sheriff is considering making or varying a child protection order, 25 

(c) by virtue of section 151(1)(b) or (2)(b), the sheriff is considering— 

(i) making, varying or continuing a compulsory supervision order, 

(ii) making or varying an interim compulsory supervision order, 

(iii) varying a medical examination order, or 

(iv) granting a warrant to secure attendance, 30 

(d) the sheriff is otherwise considering granting a warrant to secure attendance, or 

(e) the sheriff is considering extending or varying an interim compulsory supervision 
order under section 103. 

(2) The sheriff may make, vary, continue or extend the order, or grant the warrant, only if 
the sheriff considers that it would be better for the child if the order or warrant were in 35 
force than not. 
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29 Children’s hearing: duty to consider appointing safeguarder 

(1) A children’s hearing must consider whether to appoint a safeguarder for the child to 
whom the children’s hearing relates. 

(2) A children’s hearing may appoint a safeguarder in pursuance of subsection (1) at any 
time when the children’s hearing is still deciding matters in relation to the child. 5 

(3) A children’s hearing must record a decision made under subsection (1). 

(4) If a children’s hearing appoints a safeguarder, it must give reasons for its decision. 

(5) Subsection (1) does not apply where a safeguarder has already been appointed by virtue 
of this section. 

 

PART 4 10 

SAFEGUARDERS PANELS 

30 Safeguarders Panels 

(1) Each local authority must establish for its area a panel of persons (each such panel being 
referred to in this section as a “Safeguarders Panel”) from which any appointment under 
this Act of a person to safeguard the interests of a child (a “safeguarder”) is to be made. 15 

(2) The Scottish Ministers may by regulations make provision for or in connection with— 

(a) the recruitment and selection of persons who may be appointed as members of 
Safeguarders Panels, 

(b) the appointment and removal of members of Safeguarders Panels, 

(c) qualifications to be held by members of Safeguarders Panels, 20 

(d) the training of members and potential members of Safeguarders Panels, 

(e) the payment of expenses and allowances by local authorities to members and 
potential members of Safeguarders Panels, 

(f) the operation and management of Safeguarders Panels, 

(g) the conferring of functions on safeguarders. 25 

(3) A person carrying out a function by virtue of regulations under subsection (2) must 
comply with a direction (whether general or specific) given by the Scottish Ministers 
about the carrying out of the function. 

(4) Nothing in subsection (3) authorises the giving of directions to safeguarders. 

 
31 Functions of safeguarder 30 

(1) A safeguarder appointed in relation to a child by virtue of section 29 must— 

(a) except where subsection (2) applies, on being so appointed, prepare a report 
setting out anything that, in the opinion of the safeguarder, is relevant to the 
consideration of the matter before the children’s hearing, 

(b) so far as reasonably practicable, attend the children’s hearing with the child, and 35 

(c) prepare any report that the safeguarder is required to prepare by a children’s 
hearing. 
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(2) This subsection applies where the children’s hearing directs the Principal Reporter under 

section 89(1)(a), 90(2)(a) or 93(2)(a) to make an application to the sheriff. 

 
32 Termination of appointment of safeguarder appointed by children’s hearing 

(1) Subsection (2) applies where a safeguarder is appointed in relation to a child by virtue of 
section 29. 5 

(2) The appointment ceases on the occurrence of whichever of the following events first 
occurs— 

(a) the expiry of the time allowed to appeal against a decision of a children’s hearing 
to discharge the referral of the child without an appeal being lodged by the 
safeguarder, 10 

(b) the expiry of the time allowed to appeal against the making of a compulsory 
supervision order without an appeal having been lodged by the safeguarder, 

(c) where a compulsory supervision order is varied or continued in respect of the 
child by virtue of section 135, the expiry of the time allowed to appeal against the 
decision to make, vary or continue the order without an appeal having been 15 
lodged by the safeguarder, 

(d) where a compulsory supervision order in respect of the child is terminated by 
virtue of section 135, the expiry of the time allowed to appeal against the 
termination of the order without an appeal having been lodged by the safeguarder. 

 

PART 5 20 

CHILD ASSESSMENT AND CHILD PROTECTION ORDERS 

Child assessment orders 

33 Child assessment orders 

(1) A local authority may apply to the sheriff for a child assessment order in respect of a 
child. 25 

(2) A child assessment order is an order authorising an officer of a local authority or a 
person authorised by that officer to carry out an assessment of— 

(a) the child’s health or development, or 

(b) the way in which the child has been or is being treated or neglected. 

(3) An order may— 30 

(a) require any person in a position to do so to produce the child to the officer, 

(b) for the purpose of carrying out the assessment, authorise the taking of the child to 
any place and the keeping of the child at that place or any other place for a period 
specified in the order, 

(c) where it contains an authorisation of the type mentioned in paragraph (b), include 35 
directions about contact between the child and any other person. 

(4) A child assessment order must specify the period during which it has effect. 

(5) That period must— 

(a) begin no later than 24 hours after the order is granted, and 
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(b) not exceed 3 days. 

 
34 Consideration by sheriff 

(1) This section applies where an application for a child assessment order in respect of a 
child is made by a local authority. 

(2) The sheriff may make the order if the sheriff is satisfied that— 5 

(a) the local authority has reasonable cause to suspect— 

(i) that the child has been or is being treated in such a way that the child is 
suffering or is likely to suffer significant harm, or 

(ii) that the child has been or is being neglected and as a result of the neglect 
the child is suffering or is likely to suffer significant harm, 10 

(b) an assessment of the kind mentioned in section 33(2) is necessary in order to 
establish whether there is reasonable cause to believe that the child has been is 
being so treated or neglected, and 

(c) it is unlikely that the assessment could be carried out, or carried out satisfactorily, 
unless the order was made. 15 

(3) The sheriff may, instead of making a child assessment order, make a child protection 
order if the sheriff considers the conditions in section 36(2) are satisfied. 

 
Child protection orders 

35 Child protection orders 

(1) A person may apply to the sheriff for a child protection order in respect of a child. 20 

(2) A child protection order is an order doing one or more of the following— 

(a) requiring any person in a position to do so to produce the child to a specified 
person, 

(b) authorising the removal of the child by the specified person to a place of safety 
and the keeping of the child in that place, 25 

(c) authorising the prevention of the removal of the child from any place where the 
child is staying (whether or not the child is resident there), 

(d) authorising the carrying out of an assessment of— 

(i) the child’s health or development, or 

(ii) the way in which the child has been or is being treated or neglected. 30 

(3) A child protection order may also include any other authorisation or requirement 
necessary to safeguard or promote the welfare of the child. 

(4) A child protection order may include an authorisation of the type mentioned in 
paragraph (d) of subsection (2) only if it also includes an authorisation of a type 
mentioned in paragraph (b) or (c) of that subsection. 35 

(5) An application for a child protection order must— 

(a) identify the applicant, 

(b) in so far as is practicable, identify the child in respect of whom the order is 
sought, 
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(c) state the grounds on which the application is made, and 

(d) be accompanied by supporting evidence, whether documentary or otherwise, 
sufficient to enable the sheriff to determine the application. 

(6) In subsection (2), “specified” means specified in the order. 

 
Consideration of application by sheriff 5 

36 Consideration by sheriff: application by local authority only 

(1) This section applies where an application for a child protection order in respect of a 
child is made by a local authority. 

(2) The sheriff may make the order if the sheriff is satisfied that— 

(a) the local authority has reasonable grounds to suspect that— 10 

(i) the child has been or is being treated in such a way that the child is 
suffering or is likely to suffer significant harm,  

(ii) the child has been or is being neglected and as a result of the neglect the 
child is suffering or is likely to suffer significant harm, or 

(iii) the child will be treated or neglected in such a way that is likely to cause 15 
significant harm to the child, 

(b) the local authority is making enquiries to allow it to decide whether to take action 
to safeguard the welfare of the child, or is causing those enquiries to be made, 

(c) those enquiries are being frustrated by access to the child being unreasonably 
denied, and 20 

(d) the local authority has reasonable cause to believe that access is required as a 
matter of urgency. 

 
37 Consideration by sheriff: application by a local authority or other person 

(1) This section applies where an application for a child protection order in respect of a 
child is made by a local authority or other person. 25 

(2) The sheriff may make the order if the sheriff is satisfied that— 

(a) there are reasonable grounds to believe that— 

(i) the child has been or is being treated in such a way that the child is 
suffering or is likely to suffer significant harm,  

(ii) the child has been or is being neglected and as a result of the neglect the 30 
child is suffering or is likely to suffer significant harm, 

(iii) the child is likely to suffer significant harm if the child is not removed to 
and kept in a place of safety, or 

(iv) the child is likely to suffer significant harm if the child does not remain in 
the place at which the child is staying (whether or not the child is resident 35 
there), and 

(b) the order is necessary to protect the child from that harm or from further harm. 
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Ancillary measures 

38 Information disclosure directions 

(1) This section applies where the sheriff makes a child protection order in respect of a 
child. 

(2) The sheriff must consider whether to include an information disclosure direction in the 5 
order. 

(3) An information disclosure direction is a direction that— 

(a) the location of any place of safety at which the child is being kept, and 

(b) any other information specified in the direction relating to the child, 

must not be disclosed (directly or indirectly) to any person or class of person specified 10 
in the direction. 

(4) An information disclosure direction ceases to have effect when— 

(a) it is terminated by a children’s hearing under section 45(1)(a)(ii) or the sheriff 
under section 49(5)(b), or 

(b) the child protection order in which it is included ceases to have effect. 15 

 
39 Contact directions 

(1) This section applies where the sheriff makes a child protection order in respect of a 
child. 

(2) The sheriff must consider whether to include a contact direction in the order. 

(3) A contact direction is a direction— 20 

(a) prohibiting contact between the child and a person mentioned in subsection (4),  

(b) making contact between the child and such a person subject to any conditions 
which the sheriff considers appropriate to safeguard and promote the welfare of 
the child, 

(c) making such other provision as the sheriff considers appropriate about contact 25 
between the child and such a person. 

(4) The persons are— 

(a) a parent of the child, 

(b) a person with parental responsibilities for the child, 

(c) any person specified in the direction, 30 

(d) a person falling within a class of person specified in the direction. 

(5) A contact direction ceases to have effect when— 

(a) it is terminated by a children’s hearing under section 45(1)(a)(ii) or the sheriff 
under section 49(5)(b), or 

(b) the child protection order in which it is included ceases to have effect. 35 

 
40 Parental responsibilities and rights directions 

(1) A person applying to the sheriff for a child protection order in respect of a child may, at 
the same time, apply to the sheriff for a parental responsibilities and rights direction. 
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(2) A parental responsibilities and rights direction is a direction about the fulfilment of 

parental responsibilities or exercise of parental rights in relation to— 

(a) the treatment of the child arising out of any assessment authorised by the child 
protection order, or 

(b) any other matter that the sheriff considers appropriate. 5 

(3) A parental responsibilities and rights direction ceases to have effect when— 

(a) it is terminated by a children’s hearing under section 45(1)(a)(ii) or the sheriff 
under section 49(5)(b), or 

(b) the child protection order in which it is included ceases to have effect. 

 
Notice of order 10 

41 Notice of child protection order 

If a child protection order is made by the sheriff, the applicant must as soon as 
practicable give notice of the making of the order to— 

(a) a person specified in the order under section 35(2)(a) (unless the person is the 
applicant), 15 

(b) the child in respect of whom it is made, 

(c) each relevant person in relation to the child, 

(d) the relevant local authority for the child (unless the local authority is the 
applicant), 

(e) the Principal Reporter, 20 

(f) any other person to whom the applicant is required to give notice under rules of 
court. 

 
Obligations of local authority 

42 Obligations of local authority where child to reside 

(1) This section applies where, by virtue of a child protection order, a child is removed to a 25 
place of safety provided by a local authority. 

(2) Subject to the child protection order, the local authority has the same duties towards the 
child as the local authority would have by virtue of section 17 of the 1995 Act if the 
child were looked after by the local authority. 

 
Review by children’s hearing of certain orders 30 

43 Review by children’s hearing where child in place of safety 

(1) This section applies where— 

(a) a child protection order is in force in respect of a child, 

(b) the child has been taken to a place of safety by virtue of the order, and 

(c) the Principal Reporter has not received notice under section 47 of an application 35 
to the sheriff to terminate or vary the order. 

(2) The Principal Reporter must arrange a children’s hearing. 
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(3) The Principal Reporter must arrange for the children’s hearing to take place on the 
second working day after the day on which the child is taken to the place of safety. 

 
44 Review by children’s hearing where order prevents removal of child 

(1) This section applies where— 

(a) a child protection order is in force in respect of a child, 5 

(b) the order authorises the prevention of the removal of the child from a place, and 

(c) the Principal Reporter has not received notice under section 47 of an application 
to the sheriff to terminate or vary the order. 

(2) The Principal Reporter must arrange a children’s hearing. 

(3) The Principal Reporter must arrange for the children’s hearing to take place on the 10 
second working day after the day on which the child protection order is made.  

 
Decision of children’s hearing 

45 Decision of children’s hearing 

(1) A children’s hearing arranged under section 43 or 44 may— 

(a) if it is satisfied that the conditions for making the order are met— 15 

(i) continue the order, or 

(ii) continue and vary the order (including by terminating, varying or including 
an information disclosure direction, a contact direction or a parental 
responsibilities and rights direction), or 

(b) if it is not satisfied that those conditions are met, terminate the order. 20 

(2) In subsection (1), the “conditions for making the order” are— 

(a) where the order was made under section 36, the matters mentioned in subsection 
(2)(a) to (d) of that section, 

(b) where the order was made under section 37, the matters mentioned in subsection 
(2)(a) and (b) of that section. 25 

 
Variation or termination of order by sheriff 

46 Application for variation or termination 

(1) An application may be made by any of the following persons to the sheriff to vary a 
child protection order— 

(a) the child in respect of whom the order is made, 30 

(b) a relevant person in relation to the child, 

(c) the person who applied for the child protection order, 

(d) the person specified in the child protection order under section 35(2)(a), 

(e) the Principal Reporter, 

(f) any other person prescribed by rules of court. 35 
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(2) An application may be made by any of the persons mentioned in subsection (1)(a) to (f) 

(other than the Principal Reporter) to the sheriff to terminate a child protection order. 

(3) An application under this section may be made only— 

(a) before the commencement of a children’s hearing arranged under section 43 or 44, 
or 5 

(b) if the children’s hearing arranged under section 43 or 44 continues the child 
protection order (with or without variation), within 2 working days after the day 
on which the child protection order is continued. 

 
47 Notice of application for variation or termination 

A person applying under section 46 for variation or termination must, as soon as 10 
practicable after making the application, give notice of it to— 

(a) a person specified in the child protection order under section 35(2)(a) (unless the 
person is the applicant), 

(b) the child (unless the child is the applicant), 

(c) each relevant person in relation to the child (unless the relevant person is the 15 
applicant), 

(d) the relevant local authority for the child (unless the local authority is the 
applicant),  

(e) the Principal Reporter (unless the Principal Reporter is the applicant), and 

(f) any other person to whom the applicant is required to give notice under rules of 20 
court. 

 
48 Children’s hearing to provide advice to sheriff in relation to application 

The Principal Reporter may arrange a children’s hearing for the purpose of providing 
any advice the children’s hearing may consider appropriate to assist the sheriff in the 
determination of an application under section 46. 25 

 
49 Determination by sheriff 

(1) This section applies where an application is made under section 46 in relation to a child 
protection order. 

(2) The sheriff must, before determining the application, give the following persons an 
opportunity to make representations— 30 

(a) the child in respect of whom the child protection order is made, 

(b) each relevant person in relation to the child, 

(c) the applicant for the child protection order, 

(d) the relevant local authority for the child (if the authority did not apply for the child 
protection order), 35 

(e) the Principal Reporter. 

(3) The application must be determined within 3 working days after the day on which it is 
made. 
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(4) The child protection order ceases to have effect at the end of that period if the 
application is not determined within that period. 

(5) The sheriff may— 

(a) terminate the child protection order if the sheriff is not satisfied of— 

(i) where the order was made under section 36, the matters mentioned in 5 
subsection (2)(a) to (d) of that section, or 

(ii) where the order was made under section 37, the matters mentioned in 
subsection (2)(a) and (b) of that section,  

(b) vary the child protection order (including by terminating, varying or including an 
information disclosure direction, a contact direction or a parental responsibilities 10 
and rights direction), or 

(c) confirm the child protection order. 

(6) If the sheriff orders that the child protection order is to be terminated, the order ceases to 
have effect at the end of the hearing before the sheriff. 

 
Termination of order 15 

50 Automatic termination where no attempt to implement order within 24 hours 

A child protection order (other than an order containing an authorisation of the kind 
mentioned in section 35(2)(c)) ceases to have effect at the end of the period of 24 hours 
beginning when it was made if the applicant for the order has not attempted to 
implement it within that period.  20 

 
51 Power of Principal Reporter to terminate order 

(1) If the Principal Reporter is satisfied that the conditions for the making of a child 
protection order in respect of a child are no longer satisfied, the Principal Reporter may 
terminate the order by giving notice to— 

(a) the person specified in the order under section 35(2)(a) or, 25 

(b) where there is no such person specified, the applicant for the order. 

(2) The Principal Reporter may not terminate the order if— 

(a) a children’s hearing required by section 43 or 44 has commenced, or 

(b) proceedings before the sheriff in relation to an application under section 46 have 
commenced. 30 

(3) Where the Principal Reporter terminates a child protection order under subsection (1), 
the Principal Reporter must notify the sheriff who granted the order. 

 
52 Termination of order after maximum of 8 working days 

A child protection order in respect of a child ceases to have effect on the earliest of— 

(a) the beginning of a children’s hearing arranged under section 67 in relation to the 35 
child, 
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(b) the person specified in the order under section 35(2)(a) or, where there is no such 

person specified, the applicant for the order receiving notice under section 66(3) 
that the question of whether a compulsory supervision order should be made in 
respect of the child will not be referred to a children’s hearing, or 

(c) the end of the period of 8 working days beginning on the day the order was made. 5 

 
Other emergency measures 

53 Application to a justice of the peace 

(1) A person may apply to a justice of the peace for an order in respect of a child— 

(a) requiring any person in a position to do so to produce the child to a specified 
person, 10 

(b) authorising the removal of the child by the specified person to a place of safety 
and the keeping of the child in that place, 

(c) authorising the prevention of the removal of the child from any place where the 
child is staying. 

(2) A justice of the peace may make an order under this section if— 15 

(a) the justice of the peace is satisfied of— 

(i) in a case where the applicant for the order is a local authority, the matters 
mentioned in section 36(2)(a) to (d), or 

(ii) in any case, the matters mentioned in section 37(2)(a) and (b), and 

(b) the justice of the peace is satisfied that it is not practicable in the circumstances 20 
for an application for a child protection order to be made to or considered by the 
sheriff. 

(3) If an order under this section is made by a justice of the peace, the applicant must as 
soon as practicable inform— 

(a) the Principal Reporter, 25 

(b) the person specified in the order under subsection (1)(a) (unless the person is the 
applicant). 

(4) The order ceases to have effect within 12 hours after it is made if— 

(a) where the order authorises the removal of the child to a place of safety, the child 
has not been taken, or is not being taken, to that place within that period,  30 

(b) where the order authorises the prevention of the removal of the child from a place 
where the child is staying, arrangements have not been made within that period to 
prevent that removal. 

(5) Otherwise, the order ceases to have effect on the earlier of— 

(a) the end of the period of 24 hours beginning when the order is made, or 35 

(b) the determination by the sheriff of an application to the sheriff for a child 
protection order in respect of the child. 

(6) If the Principal Reporter is satisfied that the conditions for the making of an order under 
this section are no longer satisfied, the Principal Reporter may terminate the order by 
giving notice to the applicant. 40 
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(7) In subsection (1), “specified” means specified in the order. 

 
54 Constable’s power to remove child to place of safety 

(1) A constable may remove a child to a place of safety and keep the child there if— 

(a) the constable is satisfied— 

(i) of the matters mentioned in section 37(2)(a), and 5 

(ii) that the removal of the child is necessary to protect the child from the harm 
mentioned there or from further harm, and 

(b) it is not practicable in the circumstances for an application for a child protection 
order to be made to or considered by the sheriff. 

(2) If a constable removes a child under this section, the constable must as soon as 10 
practicable inform the Principal Reporter. 

(3) The child may not be kept in a place of safety under this section for a period of more 
than 24 hours. 

(4) The child may not be kept in a place of safety under this section if— 

(a) a child protection order is in force in respect of the child, or 15 

(b) an application has been made to the sheriff for a child protection order or to a 
justice of the peace for an order under section 53 on the basis of the facts before 
the constable and that application has been refused.  

(5) If the Principal Reporter is satisfied that the conditions for placing the child in the place 
of safety are no longer satisfied, the Principal Reporter may, by notice to the constable, 20 
require that the child be released. 

(6) If notice is given by the Principal Reporter under subsection (5), the child must be 
released. 

 
55 Sections 53 and 54: regulations 

(1) The Scottish Ministers may by regulations make further provision in respect of a child 25 
removed to or kept in a place of safety— 

(a) under an order under section 53, 

(b) under section 54. 

(2) In particular, the regulations may require notice to be given to a person specified in the 
regulations of— 30 

(a) the removal of the child to the place of safety, 

(b) the location of the place of safety, 

(c) an order under section 53 ceasing to have effect by virtue of subsection (4) or (5) 
of that section. 
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Implementation of orders: welfare of child 

56 Implementation of orders: welfare of child 

(1) An applicant for (and any other person specified in) an order mentioned in subsection 
(2) may only take such steps to implement the order as the applicant (or other person) 
reasonably believes are necessary to safeguard or promote the welfare of the child.  5 

(2) The orders are— 

(a) a child assessment order, 

(b) a child protection order, 

(c) an order under section 53. 

 
Offences 10 

57 Offences 

(1) A person who intentionally obstructs— 

(a) a person acting under a child assessment order, 

(b) a person acting under a child protection order, 

(c) a person acting under an order under section 53, or 15 

(d) a constable acting under section 54(1), 

commits an offence. 

(2) A person guilty of an offence under subsection (1) is liable on summary conviction to a 
fine not exceeding level 3 on the standard scale. 

 

PART 6 20 

INVESTIGATION AND REFERRAL TO CHILDREN’S HEARING 

Provision of information to Principal Reporter 

58 Local authority’s duty to provide information to Principal Reporter 

(1) If the relevant local authority for a child considers that it is likely that subsection (2) 
applies in relation to the child, it must make all necessary inquiries into the child’s 25 
circumstances. 

(2) This subsection applies where the relevant local authority for a child considers— 

(a) that the child is in need of protection, guidance, treatment or control, and 

(b) that a compulsory supervision order should be made in respect of the child. 

(3) Where subsection (2) applies in relation to a child the local authority must give any 30 
information that it has about the child to the Principal Reporter. 

 
59 Constable’s duty to provide information to Principal Reporter 

(1) This section applies where a constable considers— 

(a) that a child is in need of protection, guidance, treatment or control, and 

(b) that a compulsory supervision order should be made in respect of the child. 35 
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(2) The constable must give the Principal Reporter all relevant information which the 
constable has been able to discover in relation to the child. 

(3) If the constable makes a report under section 17(1)(b) of the Police (Scotland) Act 1967 
(c.77) in relation to the child, the constable must also make the report to the Principal 
Reporter. 5 

 
60 Court’s duty to provide information to Principal Reporter 

(1) This section applies where, in the course of relevant proceedings, a court determines that 
a section 65 ground (other than the ground mentioned in section 65(2)(j)) applies in 
relation to a child. 

(2) The court may refer the matter to the Principal Reporter. 10 

(3) If the court refers the matter under subsection (2) it must give the Principal Reporter a 
section 60 statement. 

(4) A section 60 statement is a statement— 

(a) specifying which ground applies in relation to the child, 

(b) setting out the reasons for the court’s having determined that the ground applies, 15 
and 

(c) setting out any other information about the child which appears to the court to be 
relevant. 

(5) In this section “ relevant proceedings” means— 

(a) an action for divorce, 20 

(b) an action for separation, 

(c) an action for declarator of marriage, 

(d) an action for declarator of nullity of marriage, 

(e) an action for dissolution of a civil partnership, 

(f) an action for separation of civil partners, 25 

(g) an action for declarator of nullity of a civil partnership, 

(h) an action for declarator of parentage, 

(i) an action for declarator of non-parentage, 

(j) proceedings relating to parental responsibilities or parental rights, 

(k) an application for an adoption order (as defined in section 28(1) of the Adoption 30 
and Children (Scotland) Act 2007 (asp 4)), 

(l) an application for the making, variation or revocation of a permanence order (as 
defined in section 80(2) of the Adoption and Children (Scotland) Act 2007) in 
respect of a child who is not subject to a compulsory supervision order, or 

(m) proceedings relating to an offence under any of the following sections of the 35 
Education (Scotland) Act 1980 (c.44)— 

(i) section 35 (failure by parent to secure regular attendance by child at a 
public school), 

(ii) section 41 (failure to comply with attendance order), 
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(iii) section 42(3) (failure to permit examination of child). 

 
61 Provision of evidence from certain criminal cases 

(1) The Lord Advocate may direct that in any specified case or class of case evidence 
lawfully obtained in the investigation of a crime or suspected crime must be given to the 
Principal Reporter. 5 

(2) The evidence must in that case, or in a case of that class, be given to the Principal 
Reporter even if the Principal Reporter has not made a request under section 165. 

 
62 Provision of information from other persons 

(1) This section applies where a person considers— 

(a) that a child is in need of protection, guidance, treatment or control, and 10 

(b) that a compulsory supervision order should be made in respect of the child. 

(2) The person may give the Principal Reporter all relevant information which the person 
has in relation to the child. 

 
63 Provision of information from constable: child in place of safety 

(1) Subsection (2) applies where a constable informs the Principal Reporter under 15 
subsection (5) of section 43 of the Criminal Procedure (Scotland) Act 1995 (c.46) that— 

(a) a child is being kept in a place of safety under subsection (4) of that section, and 

(b) it has been decided not to proceed with the charge against the child. 

(2) The Principal Reporter may direct— 

(a) that the child be released from the place of safety, or 20 

(b) that the child continue to be kept in the place of safety until the Principal Reporter 
makes a determination under section 64(2). 

 
Investigation and determination by Principal Reporter 

64 Investigation and determination by Principal Reporter 

(1) This section applies where the Principal Reporter receives in relation to a child— 25 

(a) notice under section 41 of the making of a child protection order, 

(b) information from a local authority under section 58, 

(c) information or a report from a constable under section 59,  

(d) a section 60 statement, 

(e) evidence under section 61, 30 

(f) information from a person under section 62, or 

(g) information from a constable under section 43(5) of the Criminal Procedure 
(Scotland) Act 1995 (c.46). 

(2) The Principal Reporter must determine— 

(a) whether the Principal Reporter considers that a section 65 ground applies in 35 
relation to the child, and 
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(b) if so, whether the Principal Reporter considers that it is necessary for a 
compulsory supervision order to be made in respect of the child. 

(3) The Principal Reporter may make any further investigations relating to the child that the 
Principal Reporter considers necessary. 

(4) The Principal Reporter may require a local authority to give the Principal Reporter a 5 
report on— 

(a) the child generally, 

(b) any particular matter relating to the child specified by the Principal Reporter. 

(5) A local authority may include in a report given to the Principal Reporter under 
subsection (4) information given to the local authority by another person. 10 

(6) The report may contain information in addition to any information given to the Principal 
Reporter under section 58. 

 
65 Meaning of “section 65 ground” 

(1) In this Act “section 65 ground”, in relation to a child, means any of the grounds 
mentioned in subsection (2). 15 

(2)  The grounds are that— 

(a) the child is likely to suffer unnecessarily, or the health or development of the child 
is likely to be seriously impaired, due to a lack of parental care, 

(b) a schedule 1 offence has been committed in respect of the child, 

(c) the child has, or is likely to have, a close connection with a person who has 20 
committed a schedule 1 offence, 

(d) the child is, or is likely to become, a member of the same household as a child in 
respect of whom a schedule 1 offence has been committed, 

(e) the child is being, or is likely to be, exposed to persons whose conduct is (or has 
been) such that it is likely that— 25 

(i) the child will be abused or harmed, or  

(ii) the child’s health, safety or development will be seriously adversely 
affected, 

(f) the child has, or is likely to have, a close connection with a person who has 
carried out domestic abuse, 30 

(g) the child has, or is likely to have, a close connection with a person who has been 
convicted of an offence under Part 1, 4 or 5 of the Sexual Offences (Scotland) Act 
2009 (asp 9), 

(h) the child is being provided with accommodation by a local authority under section 
25 of the 1995 Act and special measures are needed to support the child, 35 

(i) a permanence order is in force in respect of the child and special measures are 
needed to support the child, 

(j) the child has committed an offence, 

(k) the child has misused alcohol, 

(l) the child has misused a drug (whether or not a controlled drug), 40 
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(m) the child’s conduct has had, or is likely to have, a serious adverse effect on the 

health, safety or development of the child or another person, 

(n) the child is not within the control of a relevant person, 

(o) the child is of school age and has failed without reasonable excuse to attend 
regularly at school. 5 

(3) For the purposes of paragraphs (c), (f) and (g) of subsection (2), a child is to be taken to 
have a close connection with a person if— 

(a) the child is a member of the same household as the person, or 

(b) the child is not a member of the same household as the person but the child has 
significant contact with the person. 10 

(4) In this section— 

“controlled drug” means a controlled drug as defined in section 2(1)(a) of the 
Misuse of Drugs Act 1971 (c.38), 

“permanence order” has the meaning given by section 80(2) of the Adoption and 
Children (Scotland) Act 2007 (asp 4), 15 

“schedule 1 offence” means an offence mentioned in Schedule 1 to the Criminal 
Procedure (Scotland) Act 1995 (c.46) (offences against children under 17 years of 
age to which special provisions apply). 

 
66 Determination under section 64: no referral to children’s hearing 

(1) This section applies where the Principal Reporter determines under section 64(2) in 20 
relation to a child that— 

(a) none of the section 65 grounds applies in relation to the child, or 

(b) at least one of the section 65 grounds applies in relation to the child but the 
Principal Reporter does not consider that it is necessary for a compulsory 
supervision order to be made in respect of the child. 25 

(2) If the child is being kept in a place of safety under section 63(2)(b) the Principal 
Reporter must direct that the child be released from the place of safety. 

(3) The Principal Reporter— 

(a) must inform the persons mentioned in subsection (4) of the determination and the 
fact that the question of whether a compulsory supervision order should be made 30 
in respect of the child will not be referred to a children’s hearing, and 

(b) may, if the Principal Reporter considers it appropriate, inform any other person of 
the determination and that fact. 

(4) Those persons are— 

(a) the child, 35 

(b) each relevant person in relation to the child,  

(c) the relevant local authority for the child, 

(d) any person specified in a child protection order in force in relation to the child 
under section 35(2)(a), 

(e) any person who has given the Principal Reporter— 40 
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(i) notice under section 41 of a child protection order, 

(ii) information under section 58, 59, 62 or 64, 

(iii) a report under section 59 or 64, 

(iv) a section 60 statement, 

(v) evidence under section 61, or 5 

(vi) information under section 43(5) of the Criminal Procedure (Scotland) Act 
1995 (c.46). 

(5) The Principal Reporter may refer the child to the relevant local authority for the child 
with a view to the authority’s making arrangements for the advice, guidance and 
assistance of the child and the child’s family in accordance with Chapter 1 of Part 2 of 10 
the 1995 Act (support for children and their families). 

(6) After complying with the requirements imposed by subsection (3)(a), the Principal 
Reporter must not refer the question of whether a compulsory supervision order should 
be made in respect of the child to a children’s hearing unless the Principal Reporter 
receives new information about the child. 15 

 
67 Determination under section 64: referral to children’s hearing 

(1) This section applies where the Principal Reporter determines under section 64(2) that— 

(a) at least one section 65 ground applies in relation to the child, and 

(b) it is necessary for a compulsory supervision order to be made in respect of the 
child. 20 

(2) The Principal Reporter must arrange a children’s hearing for the purpose of deciding 
whether a compulsory supervision order should be made in respect of the child.  

(3) The Principal Reporter may apply to any children’s hearing for a warrant to secure 
attendance in relation to the child for the children’s hearing that the Principal Reporter is 
to arrange under subsection (2). 25 

(4) On an application under subsection (3), a children’s hearing may, on cause shown, grant 
a warrant to secure attendance. 

(5) If the child is being kept in a place of safety under subsection (4) of section 43 of the 
Criminal Procedure (Scotland) Act 1995 (c.46) at the time the determination is made, 
the children’s hearing must be arranged to take place no later than the third day after the 30 
Principal Reporter receives the information under subsection (5) of that section. 

(6) If the Principal Reporter has required a local authority to give the Principal Reporter a 
report under section 64(4), the Principal Reporter may request additional information 
from the local authority. 

(7) If the Principal Reporter has not required a local authority to give the Principal Reporter 35 
a report under section 64(4), the Principal Reporter must require a local authority to give 
the Principal Reporter a report under that section. 

 
68 Referral following section 60 statement: special procedure 

(1) This section applies where— 

(a) the Principal Reporter’s determination under section 64(2) relates to a section 60 40 
statement, and 
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(b) the Principal Reporter is required by section 67(2) to arrange a children’s hearing. 

(2) This Act applies in relation to the ground to which the determination relates as if the 
sheriff had determined under section 113 that it was established. 

(3) The children’s hearing is to take place under section 120. 

 
69 Requirement under Antisocial Behaviour etc. (Scotland) Act 2004 5 

(1) This section applies where— 

(a) under section 12(1) of the Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8) 
the sheriff requires the Principal Reporter to arrange a children’s hearing in 
respect of a child for the purpose of determining whether a compulsory 
supervision order should be made in relation to the child, and 10 

(b) a compulsory supervision order is not in force in relation to the child. 

(2) This Act applies as if the requirement of the sheriff were a determination of the sheriff 
under section 113 that a section 65 ground was established in relation to the child. 

(3) The children’s hearing is to take place under section 120. 

 
70 Case remitted under section 49 of Criminal Procedure (Scotland) Act 1995 15 

(1) Subsections (2) to (4) apply where under section 49(1)(a) or (7)(b) of the Criminal 
Procedure (Scotland) Act 1995 (c.46) a court remits a case to the Principal Reporter to 
arrange for the disposal of the case by a children’s hearing. 

(2) A certificate signed by the clerk of the court stating that the child or person whose case 
is remitted has pled guilty to, or been found guilty of, the offence to which the case 20 
relates is conclusive evidence for the purposes of the children’s hearing that the offence 
was committed by the child or person. 

(3) This Act applies as if the plea of guilty, or the finding of guilt, were a determination of 
the sheriff under section 113 that a section 65 ground was established in relation to the 
child. 25 

(4) The children’s hearing is to take place under section 120. 

(5) Where a case is remitted under section 49(7)(b) of that Act, this Act applies to the 
person concerned as if the person were a child. 

 
71 Child in place of safety: Principal Reporter’s powers 

(1) Subsection (2) applies where— 30 

(a) the Principal Reporter is required by section 67(2) to arrange a children’s hearing 
in relation to a child, and 

(b) the child is being kept in a place of safety under section 63(2)(b). 

(2) The Principal Reporter may direct— 

(a) that the child be released from the place of safety, or 35 

(b) that the child continue to be kept in the place of safety until the children’s hearing. 
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PART 7 

ATTENDANCE AT CHILDREN’S HEARING 

72 Child’s duty to attend children’s hearing 

(1) This section applies where by virtue of this Act notice of a children’s hearing is given to 
a child. 5 

(2) The child must attend the children’s hearing unless the child is excused under subsection 
(3) or rules under section 170. 

(3) The children’s hearing may excuse the child from attending all or part of the children’s 
hearing where— 

(a) the child is referred to the hearing on a ground involving the committing of an 10 
offence mentioned in Schedule 1 to the Criminal Procedure (Scotland) Act 1995 
(c.46) and the attendance of the child at the hearing, or that part of the hearing, is 
not necessary for a fair hearing, 

(b) the attendance of the child at the hearing, or that part of the hearing, would place 
the child’s physical, mental or moral welfare at risk, or 15 

(c) taking account of the child’s age and maturity, the child would not be capable of 
understanding what happens at the hearing or that part of the hearing. 

(4) Where the children’s hearing is a grounds hearing, the children’s hearing may excuse 
the child from attending during an explanation of the grounds on which the compulsory 
supervision of the child is being considered only if it is satisfied that, taking account of 20 
the child’s age and maturity, the child would not be capable of understanding the 
explanation. 

 
73 Relevant person’s duty to attend children’s hearing 

(1) This section applies where by virtue of this Act notice of a children’s hearing is given to 
a relevant person in relation to the child to whom the hearing relates. 25 

(2) The relevant person must attend the children’s hearing unless the relevant person— 

(a) is excused under subsection (3) or rules under section 170, or 

(b) the relevant person is excluded from the children’s hearing under section 75(2). 

(3) The children’s hearing may excuse the relevant person from attending all or part of the 
children’s hearing where— 30 

(a) it would be unreasonable to require the relevant person’s attendance at the hearing 
or that part of the hearing, or 

(b) the attendance of the relevant person at the hearing, or that part of the hearing, is 
unnecessary for the proper consideration of the matter before the hearing. 

(4) A relevant person who is required to attend a children’s hearing under subsection (2) 35 
and fails to do so commits an offence and is liable on summary conviction to a fine not 
exceeding level 3 on the standard scale. 

 
74 Power to proceed in absence of relevant person 

(1) This section applies where a relevant person in relation to a child is required by section 
73(2) to attend a children’s hearing and fails to do so. 40 
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(2) The children’s hearing may, if it considers it appropriate to do so, proceed with the 

children’s hearing in the relevant person’s absence. 

 
75 Power to exclude relevant person from children’s hearing 

(1) This section applies where a children’s hearing is satisfied that the presence at the 
hearing of a relevant person in relation to the child— 5 

(a) is preventing the hearing from obtaining the views of the child, or 

(b) is causing, or is likely to cause, significant distress to the child. 

(2) The children’s hearing may exclude the relevant person from the children’s hearing for 
as long as is necessary. 

(3) After the exclusion has ended, the chairing member of the children’s hearing must 10 
explain to the relevant person what has taken place in the relevant person’s absence. 

 
76 Power to exclude relevant person’s representative from children’s hearing 

(1) This section applies where a children’s hearing is satisfied that the presence at the 
hearing of a representative of a relevant person in relation to the child— 

(a) is preventing the hearing from obtaining the views of the child, or 15 

(b) is causing, or is likely to cause, significant distress to the child. 

(2) The children’s hearing may exclude the representative from the children’s hearing for as 
long as is necessary. 

(3) After the exclusion has ended, the chairing member of the children’s hearing must 
explain to the representative what has taken place in the representative’s absence. 20 

 
77 Rights of certain persons to attend children’s hearing 

(1) The following persons have a right to attend a children’s hearing— 

(a) the child (whether or not the child has been excused from attending), 

(b) a person representing the child, 

(c) a relevant person in relation to the child (unless that person is excluded under 25 
section 75(2)), 

(d) a person representing a relevant person in relation to the child (unless that person 
is excluded under section 76(2)), 

(e) the Principal Reporter, 

(f) if a safeguarder is appointed under this Act in relation to the child, the 30 
safeguarder, 

(g) a member of the Administrative Justice and Tribunals Council or the Scottish 
Committee of that Council (acting in that person’s capacity as such), 

(h) a member of an area support team (acting in that person’s capacity as such), 

(i) subject to subsection (5), a representative of a newspaper or news agency. 35 

(2) No other person may attend a children’s hearing unless— 

36



Children’s Hearings (Scotland) Bill 27 
Part 8—Pre-hearing panel 
 

(a) the person’s attendance at the hearing is considered by the chairing member of the 
children’s hearing to be necessary for the proper consideration of the matter 
before the children’s hearing, 

(b) the person is otherwise granted permission to attend by the chairing member of 
the children’s hearing, or 5 

(c) the person is authorised or required to attend by virtue of rules under section 170. 

(3) The chairing member may not grant permission to a person under subsection (2)(b) if 
the child or a relevant person in relation to the child objects to the person attending the 
children’s hearing. 

(4) The chairing member must take all reasonable steps to ensure that the number of persons 10 
present at a children’s hearing at the same time is kept to a minimum. 

(5) The children’s hearing may exclude a representative of a newspaper or news agency 
from any part of the hearing where it is satisfied that— 

(a) it is necessary to do so to obtain the views of the child, or 

(b) the presence of that person is causing, or is likely to cause, significant distress to 15 
the child. 

(6) Where a person is excluded under subsection (5), after the exclusion has ended, the 
chairing member may explain to the person the substance of what has taken place in the 
person’s absence. 

 

PART 8 20 

PRE-HEARING PANEL 

78 Referral of certain matters for pre-hearing determination 

(1) This section applies where a children’s hearing is to be held in relation to a child by 
virtue of section 67(2) or Part 9 to 11 or 13. 

(2) The Principal Reporter— 25 

(a) must refer the matter of whether a particular individual should be deemed to be a 
relevant person in relation to the child for determination by three members of the 
Children’s Panel selected by the National Convener (a “pre-hearing panel”) if 
requested to do so by the individual in question, 

(b) may refer that matter for determination by a pre-hearing panel— 30 

(i) on the Principal Reporter’s own initiative, or 

(ii) following a request to the Principal Reporter from the child or a relevant 
person in relation to the child, 

(c) may refer a matter of a type mentioned in subsection (3) for determination by a 
pre-hearing panel— 35 

(i) on the Principal Reporter’s own initiative, or  

(ii) following a request to the Principal Reporter from the child, a relevant 
person in relation to the child, or if a safeguarder has been appointed for the 
child, the safeguarder.  

(3) Those matters are— 40 

37



28 Children’s Hearings (Scotland) Bill 
Part 8—Pre-hearing panel 

 
(a) whether the child should be excused from attending the children’s hearing, 

(b) whether a relevant person in relation to the child should be excused from 
attending the children’s hearing, 

(c) where it is likely that the children’s hearing will consider making a compulsory 
supervision order including the measure mentioned in section 97(2)(e), whether 5 
the pre-hearing panel should notify the Scottish Legal Aid Board that it is 
necessary that the child be represented by a solicitor or counsel. 

(4) A member of the Children’s Panel selected for a pre-hearing panel may (but need not) 
be a member of the children’s hearing. 

 
79 Determination of matter referred under section 78 10 

(1) This section applies where the Principal Reporter refers a matter to a pre-hearing panel 
under section 78(2). 

(2) The Principal Reporter must arrange a meeting of the pre-hearing panel for a date before 
the date fixed for the children’s hearing. 

(3) If it is not practicable for the Principal Reporter to comply with subsection (2), the 15 
children’s hearing must determine the matter referred at the beginning of the children’s 
hearing. 

 
80 Determination of claim that person be deemed a relevant person 

(1) This section applies where a matter mentioned in section 78(2)(a) (a “relevant person 
claim”) is referred to a meeting of a pre-hearing panel or a children’s hearing.  20 

(2) Where the relevant person claim is referred along with any other matter, the pre-hearing 
panel or children’s hearing must determine the relevant person claim before determining 
the other matter. 

(3) The pre-hearing panel or children’s hearing must deem the individual to be a relevant 
person for the purposes of the children’s hearing if they consider that the individual has 25 
(or has recently had) a significant involvement in the upbringing of the child. 

(4) Where the pre-hearing panel or children’s hearing deems the individual to be a relevant 
person, the individual is to be treated as a relevant person for the purposes of Parts 7 to 
15, 17 and 18 of this Act and Parts 5A and 5B of the Legal Aid (Scotland) Act 1986 
(c.47) in so far as they relate to— 30 

(a) the children’s hearing, 

(b) any subsequent children’s hearing under Part 11, 

(c) any compulsory supervision order, interim compulsory supervision order, medical 
examination order, or warrant to secure attendance made by— 

(i) a hearing mentioned in paragraph (a) or (b), 35 

(ii) the sheriff in any court proceedings falling within paragraph (e), 

(d) any children’s hearing held for the purposes of reviewing a compulsory 
supervision order falling within paragraph (c), 

(e) any court proceedings held in connection with a hearing mentioned in paragraph 
(a), (b) or (d), 40 
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(f) any court proceedings held in connection with an order or warrant falling within 
paragraph (c), 

(g) the implementation of an order or warrant falling with paragraph (c). 

 

PART 9 

CHILDREN’S HEARING 5 

Statement of grounds 

81 Principal Reporter’s duty to prepare statement of grounds 

(1) This section applies where the Principal Reporter is required by virtue of section 67(2) 
to arrange a children’s hearing in relation to a child. 

(2) The Principal Reporter must prepare the statement of grounds. 10 

(3) In this Act “statement of grounds”, in relation to a child, means a statement setting 
out— 

(a) which of the section 65 grounds the Principal Reporter believes applies in relation 
to the child, and 

(b) the facts on which that belief is based. 15 

 
Children’s hearing: general requirement 

82 Requirement to establish child’s age 

(1) This section applies where a children’s hearing is held by virtue of this Act. 

(2) The chairing member of the children’s hearing must ask the person in respect of whom 
the hearing has been arranged to declare the person’s age. 20 

(3) The person may make another declaration as to the person’s age at any time. 

(4) Any children’s hearing may make a determination of the age of a person who is the 
subject of the hearing. 

(5) A person is taken for the purposes of this Act to be of the age— 

(a) worked out on the basis of the person’s most recent declaration, or 25 

(b) if a determination of age by a children’s hearing is in effect, worked out in 
accordance with that determination. 

(6) Nothing done by a children’s hearing in relation to a person is invalidated if it is 
subsequently proved that the age of the person is not that worked out under subsection 
(5). 30 

 
Special case 

83 Review to be carried out where compulsory supervision order already in force 

(1) Subsection (2) applies where— 

(a) the Principal Reporter arranges a children’s hearing under section 67(2) in relation 
to a child, and 35 

(b) a compulsory supervision order is already in force in relation to the child. 
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(2) The children’s hearing must review the order under section 135 before proceeding under 

section 84. 

 
Grounds hearing 

84 Grounds to be put to child and relevant person 

(1) At the opening of the children’s hearing to consider a referral by the Principal Reporter 5 
under section 67(2) (the “grounds hearing”) the chairing member must— 

(a) explain to the child and each relevant person in relation to the child present at the 
grounds hearing the section 65 ground that is specified in the statement of 
grounds, and 

(b) ask them whether they accept that the ground applies in relation to the child. 10 

(2) This section is subject to section 93. 

 
85 Grounds accepted: powers of grounds hearing 

(1) This section applies where the child and each relevant person in relation to the child 
present at the grounds hearing accept the ground specified in the statement of grounds. 

(2) If the grounds hearing considers that it is appropriate to do so, the grounds hearing may 15 
defer making a decision on whether to make a compulsory supervision order until a 
subsequent children’s hearing. 

(3) If the grounds hearing does not exercise the power conferred by subsection (2) the 
grounds hearing must— 

(a) if satisfied that it is necessary to do so for the protection, guidance, treatment or 20 
control of the child, make a compulsory supervision order, or 

(b) if not so satisfied, discharge the referral. 

 
86 Some grounds accepted 

(1) This section applies where— 

(a) the statement of grounds specifies more than one ground, 25 

(b) the child and each relevant person in relation to the child present at the grounds 
hearing accept at least one of the grounds but do not accept both (or all) of them, 
and 

(c) the same ground is accepted by the child and each relevant person. 

(2) The grounds hearing must consider whether it is appropriate to make a decision on 30 
whether to make a compulsory supervision order on the basis of the ground or grounds 
that have been accepted. 

(3) If the grounds hearing considers that it is appropriate to make that decision, the grounds 
hearing must proceed under section 87. 

(4) If the grounds hearing considers that it is not appropriate to make that decision, the 35 
grounds hearing must proceed under section 89. 
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87 Accepted grounds: consideration by hearing 

(1) If the grounds hearing considers that it is appropriate to do so the grounds hearing may 
defer making a decision on whether to make a compulsory supervision order until a 
subsequent children’s hearing. 

(2) If the grounds hearing does not exercise the power conferred by subsection (1) the 5 
grounds hearing must— 

(a) if satisfied that it is necessary to do so for the protection, guidance, treatment or 
control of the child, make a compulsory supervision order, or 

(b) if not so satisfied, discharge the referral. 

 
88 Powers of grounds hearing on deferral 10 

(1) This section applies where under section 85(2) or 87(1) the grounds hearing defers 
making a decision in relation to a child until a subsequent children’s hearing. 

(2) If the grounds hearing considers that the nature of the child’s circumstances is such that 
for the protection, guidance, treatment or control of the child it is necessary as a matter 
of urgency that an interim compulsory supervision order be made, the grounds hearing 15 
may make an interim compulsory supervision order in relation to the child. 

(3) If the grounds hearing considers that it is necessary to do so for the purpose of obtaining 
any further information, or carrying out any further investigation, that is needed before 
the subsequent children’s hearing, the hearing may make a medical examination order. 

(4) If the grounds hearing is satisfied that there is reason to believe that the child would not 20 
otherwise attend the subsequent children’s hearing the grounds hearing may grant a 
warrant to secure attendance in relation to the child. 

(5) If the grounds hearing is satisfied that one of the circumstances in section 72(3) exists, it 
may excuse the child from attending the subsequent children’s hearing. 

(6) If the grounds hearing is satisfied that one of the circumstances in section 73(3) exists, it 25 
may excuse a relevant person in relation to the child to whom those circumstances apply 
from attending the subsequent children’s hearing. 

 
89 Some grounds not accepted: application to sheriff or discharge 

(1) The grounds hearing must— 

(a) direct the Principal Reporter to make an application to the sheriff for a 30 
determination on whether those grounds that are not accepted are established, or 

(b) discharge the referral. 

(2) If the grounds hearing directs that an application be made to the sheriff, the chairing 
member must— 

(a) explain the purpose of the application to the child and any relevant person in 35 
relation to the child present at the grounds hearing, and 

(b) inform the child that the child is obliged to attend the hearing before the sheriff 
unless excused by the sheriff. 

(3) Subsections (4) and (5) apply where the grounds hearing directs that an application be 
made to the sheriff. 40 
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(4) If the grounds hearing considers that the nature of the child’s circumstances is such that 

for the protection, guidance, treatment or control of the child it is necessary as a matter 
of urgency that an interim compulsory supervision order be made, the grounds hearing 
may make an interim compulsory supervision order in relation to the child. 

(5) If the grounds hearing is satisfied that there is reason to believe that the child would not 5 
otherwise attend the hearing before the sheriff, the grounds hearing may grant a warrant 
to secure attendance. 

 
90 Non-acceptance of grounds: application to sheriff or discharge 

(1) Subsection (2) applies where the child or any relevant person in relation to the child 
present at the grounds hearing does not accept the ground specified in the statement of 10 
grounds. 

(2) The grounds hearing must— 

(a) direct the Principal Reporter to make an application to the sheriff to determine 
whether the ground is established, or 

(b) discharge the referral. 15 

 
91 Direction under section 90: duty of chairing member 

(1) This section applies where a grounds hearing gives a direction under section 90(2)(a). 

(2) The chairing member must— 

(a) explain the purpose of the application to the child and any relevant person in 
relation to the child present at the grounds hearing, and 20 

(b) inform the child that the child is obliged to attend the hearing before the sheriff 
unless excused by the sheriff. 

 
92 Direction under section 90: powers of grounds hearing 

(1) This section applies where a grounds hearing gives a direction under section 90(2)(a). 

(2) If the grounds hearing considers that the nature of the child’s circumstances is such that 25 
for the protection, guidance, treatment or control of the child it is necessary as a matter 
of urgency that an interim compulsory supervision order be made, the grounds hearing 
may make an interim compulsory supervision order in relation to the child. 

(3) The grounds hearing may, if satisfied that there is reason to believe that the child would 
not otherwise attend the hearing before the sheriff, grant a warrant to secure attendance 30 
in relation to the child.  

 
93 Child or relevant person unable to understand grounds 

(1) This section applies where the grounds hearing is satisfied that the child or a relevant 
person in relation to the child present at the hearing— 

(a) would not be capable of understanding an explanation given in compliance with 35 
section 84(1), or 

(b) has not understood the explanation given in compliance with section 84(1) in 
relation to a ground. 

(2) The grounds hearing must— 
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(a) direct the Principal Reporter to make an application to the sheriff to determine 
whether the ground is established, 

(b) discharge the referral to the extent that it relates to the ground and proceed under 
sections 85 to 90 in relation to the remainder of the grounds, or 

(c) discharge the referral. 5 

(3) In the case mentioned in subsection (1)(a), the chairing member need not comply with 
section 84(1) in relation to that ground in so far as it relates to the person who is not 
capable of understanding an explanation of the ground. 

 
94 Direction under section 93: duty of chairing member 

(1) Subsection (2) applies where the grounds hearing gives a direction under section 10 
93(2)(a). 

(2) The chairing member must— 

(a) in so far as is reasonably practicable explain to the child and each relevant person 
in relation to the child present at the grounds hearing the purpose of the 
application, and 15 

(b) inform the child that the child must attend the hearing before the sheriff unless 
excused by the sheriff. 

 
95 Direction under section 93: powers of grounds hearing 

(1) This section applies where the grounds hearing gives a direction under section 93(2)(a). 

(2) If the grounds hearing considers that the nature of the child’s circumstances is such that 20 
for the protection, guidance, treatment or control of the child it is necessary as a matter 
of urgency that an interim compulsory supervision order be made, the grounds hearing 
may make an interim compulsory supervision order in relation to the child. 

(3) If the grounds hearing is satisfied that there is reason to believe that the child would not 
otherwise attend the hearing before the sheriff, the grounds hearing may grant a warrant 25 
to secure attendance in relation to the child. 

 
Children’s hearing to consider need for further interim order 

96 Children’s hearing to consider need for further interim compulsory supervision 
order 

(1) This section applies where— 30 

(a) under section 89(4) or 92(2) a grounds hearing makes an interim compulsory 
supervision order in relation to a child, and 

(b) the order will cease to have effect before the application to the sheriff to which it 
relates will be heard. 

(2) The Principal Reporter may arrange a children’s hearing for the purpose of considering 35 
whether a further interim compulsory supervision order should be made in relation to 
the child. 

(3) The children’s hearing may not make a further interim compulsory supervision order in 
respect of the child if the effect of the order would be that the child would be subject to 
an interim compulsory supervision order for a continuous period of more than 66 days. 40 
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Interpretation 

97 Meaning of “compulsory supervision order” 

(1) In this Act, “compulsory supervision order”, in relation to a child, means an order— 

(a) including any of the measures mentioned in subsection (2),  

(b) specifying a local authority which is to be responsible for giving effect to the 5 
measures included in the order (the “implementation authority”), and 

(c) having effect for the relevant period.  

(2) The measures are— 

(a) a requirement that the child reside at a specified place, 

(b) a direction authorising the person who is in charge of a place specified under 10 
paragraph (a) to restrict the child’s liberty to the extent that the person considers 
appropriate having regard to the measures included in the order, 

(c) a prohibition on the disclosure (whether directly or indirectly) of a place specified 
under paragraph (a), 

(d) a movement restriction condition, 15 

(e) a secure accommodation authorisation, 

(f) subject to section 177, a requirement that the implementation authority arrange— 

(i) a specified medical or other examination of the child, or 

(ii) specified medical or other treatment for the child, 

(g) a direction regulating contact between the child and a specified person or class of 20 
person, 

(h) a requirement that the child comply with any other specified condition, 

(i) a requirement that the implementation authority carry out specified duties in 
relation to the child. 

(3) A children’s hearing and the sheriff must, when making a compulsory supervision order 25 
in respect of a child, consider whether to include in the order a measure of the type 
mentioned in subsection (2)(g). 

(4) A compulsory supervision order may include a movement restriction condition only if— 

(a) one of the conditions mentioned in subsection (6) applies, and  

(b) the children’s hearing or, as the case may be, the sheriff is satisfied that it is 30 
necessary to include a movement restriction condition in the order. 

(5) A compulsory supervision order may include a secure accommodation authorisation 
only if— 

(a) the order contains a requirement of the type mentioned in subsection (2)(a) which 
requires the child to reside at— 35 

(i) a residential establishment which contains both secure accommodation and 
accommodation which is not secure accommodation, or 

(ii) two or more residential establishments, one of which contains 
accommodation which is not secure accommodation, 
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(b) one of the conditions mentioned in subsection (6) applies, and 

(c) having considered the other options available (including a movement restriction 
condition) the children’s hearing or, as the case may be, the sheriff is satisfied that 
it is necessary to include a secure accommodation authorisation in the order.  

(6) The conditions are— 5 

(a) that the child has previously absconded and is likely to abscond again and, if the 
child were to abscond, it is likely that the child’s physical, mental or moral 
welfare would be at risk, 

(b) that the child is likely to engage in self-harming conduct, 

(c) that the child is likely to cause injury to another person. 10 

(7) In subsection (1), “relevant period” means the period beginning with the making of the 
order and ending with whichever of the following first occurs— 

(a) the day one year after the day on which the order is made, 

(b) the day on which the child attains the age of 18 years. 

(8) In subsection (2)— 15 

“medical” includes psychological, 

“specified” means specified in the order. 

 
98 Meaning of “movement restriction condition” 

In this Act, “movement restriction condition”, in relation to a child, means— 

(a) a restriction on the child’s movements in a way specified in the movement 20 
restriction condition, and 

(b) a requirement that the child comply with arrangements specified in the movement 
restriction condition for monitoring compliance with the restriction. 

 
99 Meaning of “secure accommodation authorisation” 

In this Act, “secure accommodation authorisation”, in relation to a child, means an 25 
authorisation enabling the child to be placed and kept in secure accommodation within a 
residential establishment specified in the authorisation. 

 
100 Meaning of “interim compulsory supervision order” 

(1) In this Act “interim compulsory supervision order”, in relation to a child, means an 
order— 30 

(a) including any of the measures mentioned in section 97(2), 

(b) specifying a local authority which is to be responsible for giving effect to the 
measures included in the order (“the implementation authority”), and 

(c) having effect for the relevant period.  

(2) An interim compulsory supervision order may, instead of specifying a place or places at 35 
which the child is to reside under section 97(2)(a), specify that the child is to reside at 
any place of safety away from the place where the child predominantly resides. 
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(3) In subsection (1), “relevant period” means the period beginning with the making of the 

order and ending with whichever of the following first occurs— 

(a) the beginning of the next children’s hearing arranged in relation to the child, 

(b) a day specified in the order, 

(c) the expiry of the period of 22 days beginning on the day on which the order is 5 
made. 

(4) Section 97(3) to (6) apply to an interim compulsory supervision order as they apply to a 
compulsory supervision order. 

 
101 Meaning of “medical examination order” 

(1) In this Act “medical examination order”, in relation to a child, means an order 10 
authorising for the relevant period any of the measures mentioned in subsection (2). 

(2) The measures are— 

(a) a requirement that the child attend or reside at a specified clinic, hospital or other 
establishment, 

(b) subject to section 177, a requirement that a specified local authority arrange a 15 
specified medical examination of the child, 

(c) a prohibition on the disclosure (whether directly or indirectly) of a place specified 
under paragraph (a), 

(d) a secure accommodation authorisation, 

(e) a direction regulating contact between the child and a specified person or class of 20 
person, 

(f) any other specified condition appearing to the children’s hearing to be appropriate 
for the purposes of ensuring that the child complies with the order. 

(3) A medical examination order may include a secure accommodation authorisation only 
if— 25 

(a) the order authorises the keeping of the child in a residential establishment, 

(b) one of the conditions mentioned in subsection (4) applies, and 

(c) having considered the other options available the children’s hearing is satisfied 
that it is necessary to do so. 

(4) The conditions are— 30 

(a) that the child has previously absconded and is likely to abscond again and, if the 
child were to abscond, it is likely that the child’s physical, mental or moral 
welfare would be at risk, 

(b) that the child is likely to engage in self-harming conduct, 

(c) that the child is likely to cause injury to another person. 35 

(5) In this section— 

“medical” includes psychological, 

“relevant period”, in relation to a medical examination order, means the period 
beginning with the making of the order and ending with whichever of the 
following first occurs— 40 
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(a) the beginning of the next children’s hearing arranged in relation to the 
child, 

(b) a day specified in the order, 

(c) the expiry of the period of 22 days beginning on the day on which the order 
is made, 5 

“specified” means specified in the order. 

 
102 Meaning of “warrant to secure attendance” 

(1) In this Act, “warrant to secure attendance” means, in relation to a child, a warrant 
effective for the relevant period— 

(a) authorising an officer of law— 10 

(i) to search for and apprehend the child, 

(ii) to take the child to, and detain the child in, a place of safety, 

(iii) to bring the child before the relevant proceedings, 

(iv) to detain the child in a police station, police cell or other appropriate place 
until the child is taken to the place of safety or the relevant proceedings, 15 
and 

(v) so far as is necessary for the execution of the warrant, to break open shut 
and lockfast places, 

(b) prohibiting disclosure (whether directly or indirectly) to any person specified in 
the warrant of the place of safety. 20 

(2) A warrant to secure attendance may include a secure accommodation authorisation but 
only if— 

(a) the warrant authorises the keeping of the child in a residential establishment, 

(b) one of the conditions mentioned in subsection (3) applies, and 

(c) having considered the other options available the children’s hearing or sheriff is 25 
satisfied that it is necessary to do so. 

(3) The conditions are— 

(a) that the child has previously absconded and is likely to abscond again and, if the 
child were to abscond, it is likely that the child’s physical, mental or moral 
welfare would be at risk, 30 

(b) that the child is likely to engage in self-harming conduct, 

(c) that the child is likely to cause injury to another person. 

(4) In this section— 

“relevant period”, in relation to a warrant to secure attendance, means— 

(a) where the warrant is granted by a children’s hearing, the period beginning 35 
with the granting of the warrant and ending with the earlier of— 

(i) the beginning of the relevant proceedings, or 

(ii) the expiry of the period of 7 days beginning with the day on which the 
child is first taken to the place of safety, 
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(b) where the warrant is granted by the sheriff in respect of attendance at 

proceedings under Part 10, the period beginning with the granting of the 
warrant and ending with the earlier of— 

(i) the beginning of the relevant proceedings, or 

(ii) the expiry of the period of 14 days beginning with the day on which 5 
the child is first taken to the place of safety, 

(c) where the warrant is granted by the sheriff in respect of attendance at a 
children’s hearing arranged by virtue of section 113, 117, 119(2)(b) or 
151(3)(a), the period beginning with the granting of the warrant and ending 
with the earlier of— 10 

(i) the beginning of the relevant proceedings, or 

(ii) the expiry of the period of 7 days beginning with the day on which the 
child is first taken to the place of safety, 

“relevant proceedings”, in relation to a warrant to secure attendance, means— 

(a) where the warrant is granted by a children’s hearing, the children’s hearing 15 
in respect of which it is granted, 

(b) where the warrant is granted by the sheriff, the proceedings before the 
sheriff or children’s hearing in respect of which it is granted. 

 

PART 10 

PROCEEDINGS BEFORE SHERIFF 20 

Application for extension or variation of interim compulsory supervision order 

103 Application for extension or variation of interim compulsory supervision order 

(1) This section applies where— 

(a) a child is subject to an interim compulsory supervision order (“the current order”), 
and 25 

(b) by virtue of section 96(3) a children’s hearing would be unable to make a further 
interim compulsory supervision order. 

(2) The Principal Reporter may, before the expiry of the current order, apply to the sheriff 
for an extension of the order. 

(3) The Principal Reporter may, at the same time as applying for an extension of the current 30 
order, apply to the sheriff for the order to be varied (including by adding measures). 

(4) The current order may be extended, or extended and varied, only if the sheriff is 
satisfied that the nature of the child’s circumstances is such that for the protection, 
guidance, treatment or control of the child it is necessary that the current order be 
extended or extended and varied. 35 

(5) An extended order, or extended and varied order, ceases to have effect on the earliest 
of— 

(a) a day on which a children’s hearing makes a compulsory supervision order in 
respect of the child, 

(b) a day specified in the extended order or extended and varied order, or 40 

48



Children’s Hearings (Scotland) Bill 39 
Part 10—Proceedings before sheriff 
 

(c) the end of the period of 22 days beginning on the day on which the extended 
order, or extended and varied order, is made. 

(6) The sheriff may, on the application of the Principal Reporter, further extend, or further 
extend and vary, the order if the sheriff is satisfied that the nature of the child’s 
circumstances is such that for the protection, guidance, treatment or control of the child 5 
it is necessary that the order be further extended or further extended and varied. 

(7) A further extension, or further extension and variation, ceases to have effect on the 
earliest of— 

(a) a day on which a children’s hearing makes a compulsory supervision order in 
respect of the child, 10 

(b) a day specified in the further extended or further extended and varied order, or 

(c) the end of the period of 22 days beginning on the day on which the further 
extended order, or extended and varied order, is made. 

 
Application to establish grounds 

104 Hearing of application 15 

(1) This section applies where an application is made to the sheriff to determine whether the 
section 65 ground specified in a statement of grounds is established in relation to a child. 

(2) The application must be heard not later than 28 days after the day on which the 
application is lodged. 

(3) The application must not be heard in open court. 20 

 
105 Jurisdiction and standard of proof: offence ground 

(1) This section applies where— 

(a) an application is to be made to the sheriff to determine whether a section 65 
ground is established in relation to a child, and 

(b) the ground is that mentioned in section 65(2)(j). 25 

(2) The application must be made to the sheriff who would have jurisdiction if the child 
were being prosecuted for the offence or offences. 

(3) The standard of proof in relation to the ground is that which applies in criminal 
proceedings. 

(4) It is immaterial whether the application also relates to other section 65 grounds. 30 

 
106 Child’s duty to attend hearing unless excused 

(1) This section applies where an application is made to the sheriff to determine whether a 
section 65 ground is established in relation to a child. 

(2) The child to whom the application relates must attend the hearing of the application 
unless the child is excused from doing so under subsection (3) or rules under section 35 
170. 

(3) The sheriff may excuse the child from attending all or part of the hearing of the 
application where— 
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(a) the ground to which the application relates involves the committing of an offence 

mentioned in Schedule 1 to the Criminal Procedure (Scotland) Act 1995 (c.46) 
and the attendance of the child at the hearing, or that part of the hearing, is not 
necessary for a fair hearing, 

(b) the attendance of the child at the hearing, or that part of the hearing, would place 5 
the child’s physical, mental or moral welfare at risk, or 

(c) taking account of the child’s age and maturity, the child would not be capable of 
understanding what happens at the hearing or that part of the hearing. 

(4) The child may attend the hearing of the application even if the child is excused from 
doing so under subsection (3) or rules under section 170. 10 

(5) Subsection (6) applies where— 

(a) the sheriff is satisfied that there is reason to believe that the child will not attend 
the hearing of the application, or 

(b) the child is not excused from attending the hearing but the child does not attend. 

(6) The sheriff may grant a warrant to secure attendance in relation to the child. 15 

 
107 Child and relevant person: representation at hearing 

(1) This section applies where an application is made to the sheriff to determine whether a 
section 65 ground is established in relation to a child. 

(2) The child may be represented at the hearing of the application by another person,  

(3) A relevant person in relation to the child may be represented at the hearing of the 20 
application by another person. 

(4) A person representing the child or relevant person at the hearing need not be a solicitor 
or advocate. 

 
108 Safeguarder 

(1) If a safeguarder has been appointed by the children’s hearing under section 29 the 25 
sheriff may confirm the appointment in relation to the proceedings under this Part. 

(2)  If a safeguarder has not been appointed by the children’s hearing, the sheriff may 
appoint a safeguarder in relation to the proceedings under this Part. 

 
Ground accepted before application determined 

109 Application by virtue of section 89 or 90: ground accepted before determination 30 

(1) This section applies where— 

(a) an application is made to the sheriff by virtue of section 89(1)(a) or 90(2)(a) in 
relation to a ground, and 

(b) before the application is determined, the ground is accepted by the child and each 
relevant person in relation to the child who was present at the grounds hearing. 35 

(2) Unless the sheriff is satisfied in all the circumstances that evidence in relation to the 
ground should be heard, the sheriff must— 

(a) dispense with hearing such evidence, and  
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(b) determine that the ground is established. 

 
110 Application by virtue of section 93: ground accepted by relevant person before 

determination  

(1) This section applies where— 

(a) an application to the sheriff is made by virtue of section 93(2)(a) in relation to a 5 
ground on the basis that the child would not understand, or has not understood, an 
explanation given in compliance with section 84(1)(a), and 

(b) before the application is determined the ground is accepted by each relevant 
person in relation to the child who was present at the grounds hearing. 

(2) The sheriff may determine the application without a hearing unless— 10 

(a) a person mentioned in subsection (3) requests that a hearing be held, or 

(b) the sheriff considers that it would not be appropriate to determine the application 
without a hearing. 

(3) The persons are— 

(a) the child, 15 

(b) a relevant person in relation to the child, 

(c) if a safeguarder has been appointed, the safeguarder, 

(d) the Principal Reporter. 

(4) If the sheriff determines the application without a hearing, the sheriff must do so before 
the expiry of 7 days beginning with the day on which the application is made. 20 

 
Withdrawal of application: termination of orders etc. 

111 Withdrawal of application: termination of orders etc. by Principal Reporter 

(1) This section applies where— 

(a) the Principal Reporter makes an application to the sheriff by virtue of section 
89(1)(a), 90(2)(a) or 93(2)(a), and 25 

(b) due to a change of circumstances or information becoming available to the 
Principal Reporter, the Principal Reporter no longer considers that a compulsory 
supervision order should be made in relation to the child. 

(2) The Principal Reporter must withdraw the application. 

(3) If an interim compulsory supervision order or a warrant to secure attendance is in force 30 
in relation to the child, the Principal Reporter must terminate the order or warrant. 

 
Determination of application 

112 Determination: grounds not established 

(1) This section applies where the sheriff determines that the ground to which the 
application relates is not established. 35 

(2) The sheriff must— 

(a) dismiss the application, 
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(b) discharge the referral to the children’s hearing in relation to the ground, and 

(c) recall any order made by the children’s hearing in relation to the ground. 

 
113 Determination: ground established 

(1) This section applies where the sheriff determines that the ground to which the 
application relates is established. 5 

(2) The sheriff must direct the Principal Reporter to arrange a children’s hearing to decide 
whether to make a compulsory supervision order in relation to the child. 

(3) If the sheriff is satisfied that the nature of the child’s circumstances is such that for the 
protection, guidance, treatment or control of the child it is necessary as a matter of 
urgency that an interim compulsory supervision order be made, the sheriff may make an 10 
interim compulsory supervision order in relation to the child. 

(4) If the sheriff is satisfied that there is reason to believe that the child would not otherwise 
attend the children’s hearing, the sheriff may grant a warrant to secure attendance. 

 
Review of sheriff’s determination 

114 Application for review of grounds determination 15 

(1) This section applies where the sheriff makes a determination under section 113 that a 
section 65 ground is established in relation to a child (a “grounds determination”). 

(2) A person mentioned in subsection (3) may apply to the sheriff for a review of the 
grounds determination. 

(3) The persons are— 20 

(a) the person who is the subject of the grounds determination (even if that person is 
no longer a child), 

(b) a person who is, or was at the time the grounds determination was made, a 
relevant person in relation to the child. 

 
115 Sheriff: review or dismissal of application 25 

(1) This section applies where an application is made under section 114. 

(2) If subsection (3) applies the sheriff must review the grounds determination. 

(3) This subsection applies if— 

(a) there is evidence in relation to the ground that was not considered by the sheriff 
when making the grounds determination, 30 

(b) the evidence would have been admissible, 

(c) there is a reasonable explanation for the failure to lead that evidence before the 
grounds determination was made, and 

(d) the evidence is significant and relevant to the question of whether the grounds 
determination should have been made. 35 

(4) If subsection (3) does not apply, the sheriff must dismiss the application. 

 

52



Children’s Hearings (Scotland) Bill 43 
Part 10—Proceedings before sheriff 
 
116 Sheriff’s powers on review of grounds determination 

(1) This section applies where the sheriff reviews a grounds determination by virtue of 
section 115(2). 

(2) If the sheriff is satisfied that the section 65 ground to which the application relates is 
established, the sheriff must refuse the application. 5 

(3) If the sheriff determines that the ground to which the application relates is not 
established, the sheriff must— 

(a) recall the grounds determination, and 

(b) make an order discharging (wholly or to the extent that it relates to the ground) the 
referral of the child to the children’s hearing. 10 

 
117 Recall of grounds determination: sheriff’s power to refer other grounds to 

children’s hearing 

(1) This section applies where— 

(a) the sheriff makes an order under section 116(3), but 

(b) another section 65 ground specified in the same statement of grounds that gave 15 
rise to the grounds determination is accepted or established. 

(2) The sheriff must direct the Principal Reporter to arrange a children’s hearing— 

(a) where a compulsory supervision order is in force in relation to the child, for the 
purpose of reviewing the order, 

(b) otherwise, for the purpose of considering whether a compulsory supervision order 20 
should be made in relation to the child. 

(3) If the sheriff is satisfied that the nature of the child’s circumstances is such that for the 
protection, guidance, treatment or control of the child it is necessary as a matter of 
urgency that an interim compulsory supervision order be made, the sheriff may make an 
interim compulsory supervision order in relation to the child.  25 

(4) If the sheriff is satisfied that there is reason to believe that the child would not otherwise 
attend the children’s hearing, the sheriff may grant a warrant to secure attendance. 

 
118 Recall of grounds determination: sheriff’s powers where no section 65 grounds 

accepted or established 

(1) This section applies where— 30 

(a) the sheriff makes an order under section 116(3), and 

(b) none of the other section 65 grounds specified in the statement of grounds that 
gave rise to the grounds determination is accepted or established. 

(2) The sheriff must— 

(a) terminate any compulsory supervision order that is in effect in relation to the 35 
person who is the subject of the grounds determination, and 

(b) if that person is still a child, consider whether the child will require supervision or 
guidance. 
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(3) Where that person is still a child and the sheriff considers that the child will require 

supervision or guidance, the sheriff must order the relevant local authority for the child 
to provide it. 

(4) The relevant local authority for the child must comply with the sheriff’s order. 

(5) The relevant local authority for the child is taken to have complied with the sheriff’s 5 
order if— 

(a) the authority offers the child the necessary supervision or guidance, 

(b) the child is of sufficient age and maturity to understand what is being offered, and 

(c) the child is unwilling to accept the offer. 

 
119 New section 65 ground established: sheriff to refer to children’s hearing 10 

(1) This section applies where— 

(a) by virtue of section 114 the sheriff is reviewing a grounds determination, and 

(b) the sheriff is satisfied that there is sufficient evidence to establish a section 65 
ground that is not specified in the statement of grounds that gave rise to the 
grounds determination. 15 

(2) The sheriff must— 

(a) determine that the ground is established, and 

(b) if the person to whom the grounds determination relates is still a child, direct the 
Principal Reporter to arrange a children’s hearing— 

(i) where a compulsory supervision order is in force in relation to the child, to 20 
review the order, 

(ii) where no compulsory supervision order is in force in relation to the child, 
to decide whether to make a compulsory supervision order. 

(3) If the sheriff is satisfied that the nature of the child’s circumstances is such that for the 
protection, guidance, treatment or control of the child it is necessary as a matter of 25 
urgency that an interim compulsory supervision order be made, the sheriff may make an 
interim compulsory supervision order in relation to the child. 

(4) If the sheriff is satisfied that there is reason to believe that the child would not otherwise 
attend the children’s hearing, the sheriff may grant a warrant to secure attendance. 

 

PART 11 30 

SUBSEQUENT CHILDREN’S HEARINGS 

120 Children’s hearing following deferral or proceedings under Part 10 

(1) This section applies where a children’s hearing is arranged by the Principal Reporter by 
virtue of section 85(2), 87(1), 113, 117(2)(b) or 119(2)(b)(ii) or subsection (2). 

(2) If the children’s hearing considers that it is appropriate to do so, the children’s hearing 35 
may defer making a decision on whether to make a compulsory supervision order until a 
subsequent children’s hearing. 

(3) If the children’s hearing does not exercise the power conferred by subsection (2) the 
children’s hearing must— 

54



Children’s Hearings (Scotland) Bill 45 
Part 11—Subsequent children’s hearings 
 

(a) if satisfied that it is necessary to do so for the protection, guidance, treatment or 
control of the child, make a compulsory supervision order, or 

(b) if not so satisfied, discharge the referral. 

(4) Subsection (5) applies where— 

(a) the child is excused by virtue of section 72(3), 78(3)(a), 88(5) or 121(5) or rules 5 
under section 170, or 

(b) a relevant person in relation to the child is excused by virtue of section 73(3), 
78(3)(b), 88(6) or 121(6) or rules under section 170. 

(5) The children’s hearing may, despite the excusal, defer its decision to a subsequent 
children’s hearing under this section without further excusing the person. 10 

 
121 Powers of children’s hearing on deferral under section 120 

(1) This section applies where under subsection (2) of section 120 a children’s hearing 
defers making a decision in relation to a child until a subsequent children’s hearing 
under that section. 

(2) If the children’s hearing considers that the nature of the child’s circumstances is such 15 
that for the protection, guidance, treatment or control of the child it is necessary as a 
matter of urgency to make an interim compulsory supervision order, the children’s 
hearing may make an interim compulsory supervision order in relation to the child. 

(3) If the children’s hearing considers that it is necessary to do so for the purpose of 
obtaining any further information, or carrying out any further investigation, that is 20 
needed before the subsequent children’s hearing, the hearing may make a medical 
examination order. 

(4) If the children’s hearing is satisfied that there is reason to believe that the child would 
not otherwise attend the subsequent children’s hearing the hearing may grant a warrant 
to secure attendance in relation to the child. 25 

(5) If the children’s hearing is satisfied that one of the circumstances in section 72(3) exists, 
it may excuse the child from attending the subsequent children’s hearing. 

(6) If the children’s hearing is satisfied that one of the circumstances in section 73(3) exists, 
it may excuse a relevant person in relation to the child to whom those circumstances 
apply from attending the subsequent children’s hearing. 30 

 
122 Subsequent children’s hearing: new grounds 

(1) This section applies where— 

(a) a children’s hearing is to take place under section 120 in relation to a child (the 
“subsequent hearing”), and 

(b) the Principal Reporter is required by section 119(2)(b) to arrange a children’s 35 
hearing in relation to a new section 65 ground in respect of the same child. 

(2) Instead of arranging for a grounds hearing to take place under section 84 the Principal 
Reporter may arrange for the subsequent hearing to consider the new ground. 

(3) Parts 9 and 10 apply in relation to the new ground. 
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PART 12 

CHILDREN’S HEARINGS: GENERAL 

Compulsory supervision orders: review 

123 Specifying when compulsory supervision order to be reviewed 

A children’s hearing may, when making a compulsory supervision order, require it to be 5 
reviewed by a children’s hearing on a day or within a period specified in the order. 

 
124 Excusal from attendance 

(1) This section applies where a children’s hearing, when making a compulsory supervision 
order, requires the order to be reviewed on a day or within a period specified in the 
order. 10 

(2) The children’s hearing may, if it is satisfied that one of the circumstances in section 
72(3) exists, excuse the child from attending the children’s hearing constituted to 
consider the review of the compulsory supervision order (“the review hearing”). 

(3) The children’s hearing may, if it is satisfied that one of the circumstances in section 
73(3) exists, excuse the relevant person in relation to the child to whom those 15 
circumstances apply from attending the review hearing. 

 
Parenting order 

125 Requirement to consider applying for parenting order 

(1) This section applies where a children’s hearing constituted for any purpose in respect of 
a child is satisfied that it might be appropriate for a parenting order to be made in 20 
respect of a parent of the child under section 102 of the Antisocial Behaviour etc. 
(Scotland) Act 2004 (asp 8) (the “2004 Act”). 

(2) The children’s hearing may require the Principal Reporter to consider whether to apply 
under section 102(3) of the 2004 Act for such an order. 

(3) The children’s hearing must specify in the requirement— 25 

(a) the parent in respect of whom it might be appropriate for the order to be made, 
and 

(b) by reference to section 102(4) to (6) of the 2004 Act, the condition in respect of 
which the application might be made. 

(4) In this section, “parent” and “child” have the meanings given by section 117 of the 2004 30 
Act. 

 

PART 13 

REVIEW OF COMPULSORY SUPERVISION ORDER 

Requirement for review 

126 Requirement under Antisocial Behaviour etc. (Scotland) Act 2004: review of 35 
compulsory supervision order 

(1) Subsection (2) applies where— 
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(a) under section 12(1) of the Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8) 
the sheriff requires the Principal Reporter to arrange a children’s hearing in 
respect of a child for the purpose of determining whether a compulsory 
supervision order should be made in relation to the child, but 

(b) a compulsory supervision order is already in force in relation to the child. 5 

(2) The Principal Reporter must initiate a review of the compulsory supervision order. 

 
127 Duty on implementation authority to require review 

(1) The implementation authority must, by notice to the Principal Reporter, require a review 
of a compulsory supervision order in relation to a child where the authority is satisfied 
that one or more of the circumstances set out in subsection (2) exist. 10 

(2) Those circumstances are— 

(a) the compulsory supervision order ought to be terminated or varied, 

(b) the compulsory supervision order is not being complied with, 

(c) the best interests of the child would be served by the authority making one of the 
following applications, and the authority intends to make such an application— 15 

(i) an application under section 80 of the Adoption and Children (Scotland) 
Act 2007 (asp 4) (the “2007 Act”) for a permanence order, 

(ii) an application under section 92 of the 2007 Act for variation of such an 
order, 

(iii) an application under section 93 of the 2007 Act for amendment of such an 20 
order,  

(iv) an application under section 98 of the 2007 Act for revocation of such an 
order, 

(d) the best interests of the child would be served by the authority placing the child 
for adoption and the authority intends to place the child for adoption, 25 

(e) the authority is aware that an application has been made and is pending, or is 
about to be made, under section 29 or 30 of the 2007 Act for an adoption order in 
respect of the child. 

(3) The Scottish Ministers may by regulations specify the period within which a 
requirement under subsection (1) must be made where the implementation authority is 30 
satisfied as to the existence of the circumstances mentioned in subsection (2)(a) to (d). 

(4) Different periods may be specified for different circumstances, or classes of 
circumstances.  

(5) Where an implementation authority is under a duty to require a review under subsection 
(1) by virtue of being satisfied as to the existence of the circumstances mentioned in 35 
subsection (2)(e), the authority must do so as soon as practicable after the authority 
becomes aware of the application. 

 
128 Right of child or relevant person to require review 

(1) This section applies where a compulsory supervision order is in force in relation to a 
child. 40 

(2) The child may by giving notice to the Principal Reporter require a review of the order. 
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(3) A relevant person in relation to the child may by giving notice to the Principal Reporter 

require a review of the order. 

(4) The order may not be reviewed— 

(a) during the period of 3 months beginning with the day on which the order is made,  

(b) if the order is continued or varied, during the period of 3 months beginning with 5 
the day on which it is continued or varied. 

(5) The Scottish Ministers may by regulations provide that, despite subsection (4), where 
the order includes a secure accommodation authorisation, the order may be reviewed 
during a period specified in the regulations. 

 
129 Principal Reporter’s duty to initiate review 10 

The Principal Reporter must initiate a review of a compulsory supervision order in 
relation to a child if— 

(a) the order will expire within 3 months, and 

(b) the order would not otherwise be reviewed before it expires. 

 
130 Duty to initiate a review if child to be taken out of Scotland 15 

(1) This section applies where— 

(a) a child is subject to a compulsory supervision order,  

(b) a relevant person in relation to the child proposes to take the child to live outwith 
Scotland, and  

(c) the proposal is not in accordance with the order or an order under section 11 of the 20 
1995 Act. 

(2) The relevant person must give notice of the proposal to the Principal Reporter and the 
relevant local authority for the child at least 28 days before the day on which the 
relevant person proposes to take the child to live outwith Scotland. 

(3) If the Principal Reporter receives notice under subsection (2), the Principal Reporter 25 
must initiate a review of the compulsory supervision order. 

 
131 Duty to initiate review: secure accommodation authorisation 

(1) Subsection (2) applies where a compulsory supervision order includes a secure 
accommodation authorisation. 

(2) The Principal Reporter must initiate a review of the order— 30 

(a) before the end of the period of 3 months beginning with the day on which the 
order is made, and 

(b) if the order is varied or continued, before the end of the period of 3 months 
beginning with the day on which it is varied or continued. 

 
132 Duty to initiate review where child transferred 35 

The Principal Reporter must initiate a review of a compulsory supervision order in 
relation to a child where the child is transferred under section 137(2). 
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Functions of Principal Reporter and children’s hearing 

133 Duty to arrange children’s hearing 

(1) This section applies where a compulsory supervision order is in force in relation to a 
child and— 

(a) a review of the order is required or initiated by virtue of any of sections 123 and 5 
126 to 132, or 

(b) the child’s case is referred to the Principal Reporter under section 96(3) or 106 of 
the Adoption and Children (Scotland) Act 2007 (asp 4). 

(2) The Principal Reporter must arrange a children’s hearing to review the compulsory 
supervision order. 10 

(3) If the review is initiated under section 132, the children’s hearing must be arranged to 
take place before the expiry of the period of 3 working days beginning with the day on 
which the child is transferred. 

(4) The Principal Reporter must request the relevant local authority for the child to give the 
Principal Reporter any reports that the local authority has prepared and any other 15 
information which the local authority may wish to give to assist the children’s hearing. 

(5) The relevant local authority for the child must comply with a request under subsection 
(4). 

 
134 Duties on children’s hearing where review required under section 127 

(1) This section applies where a review of a compulsory supervision order in relation to a 20 
child is required under subsection (1) of section 127 in the circumstances mentioned in 
subsection (2)(c), (d) or (e) of that section. 

(2) The children’s hearing that carries out the review must prepare a report providing advice 
in respect of the proposed application or adoption for any court that may subsequently 
need to come to a decision about the application or adoption. 25 

(3) The report must be prepared regardless of any other action taken by the children’s 
hearing. 

(4) The report must be in such form as the Scottish Ministers may determine. 

(5) The court must have regard to the report when coming to its decision about the 
application or adoption. 30 

 
135 Powers of children’s hearing on review 

(1) This section applies where a children’s hearing is carrying out a review of a compulsory 
supervision order in relation to a child. 

(2) If the children’s hearing considers that it is appropriate to do so, the children’s hearing 
may defer making a decision about the compulsory supervision order until a subsequent 35 
children’s hearing under this section. 

(3) Otherwise, the children’s hearing may— 

(a) terminate the compulsory supervision order, 

(b) vary the compulsory supervision order (including by adding or removing 
measures), 40 
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(c) continue the compulsory supervision order. 

(4) The children’s hearing may vary or continue a compulsory supervision order only if the 
children’s hearing is satisfied that it is necessary to do so for the protection, guidance, 
treatment or control of the child. 

(5) If the children’s hearing varies or continues a compulsory supervision order, the 5 
children’s hearing must consider whether to include a measure of the type mentioned in 
section 97(2)(g). 

(6) If the children’s hearing terminates the compulsory supervision order, the children’s 
hearing must— 

(a) consider whether supervision or guidance is needed by the child, and 10 

(b) if so, make a statement to that effect. 

(7) If the children’s hearing states that supervision or guidance is needed by the child, it is 
the duty of the relevant local authority for the child to give such supervision or guidance 
as the child will accept. 

(8) The relevant local authority for the child is taken to have complied with the children’s 15 
hearing’s statement if— 

(a) the authority offers the child the necessary supervision or guidance, 

(b) the child is of sufficient age and maturity to understand what is being offered, and 

(c) the child is unwilling to accept the offer. 

(9) Subsection (10) applies where— 20 

(a) a child or relevant person in relation to the child is excused under section 124 
from attending the children’s hearing, and 

(b) the hearing defers its decision until a subsequent children’s hearing. 

(10) The children’s hearing need not excuse the child or relevant person in relation to the 
child from attending the subsequent children’s hearing. 25 

 
136 Powers of children’s hearing on deferral under section 135 

(1) This section applies where under subsection (2) of section 135 a children’s hearing 
defers making a decision about the compulsory supervision order in relation to a child 
until a subsequent children’s hearing under that section. 

(2) The children’s hearing may continue the compulsory supervision order until the 30 
subsequent children’s hearing. 

(3) If the children’s hearing is satisfied that there is reason to believe that the child would 
not otherwise attend the subsequent children’s hearing the hearing may grant a warrant 
to secure attendance in relation to the child. 

(4) If the children’s hearing is satisfied that one of the circumstances in section 72(3) exists, 35 
it may excuse the child from attending the subsequent children’s hearing. 

(5) If the children’s hearing is satisfied that one of the circumstances in section 73(3) exists, 
it may excuse a relevant person in relation to the child to whom those circumstances 
apply from attending the subsequent children’s hearing. 
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PART 14 

IMPLEMENTATION OF ORDERS 

Power to transfer child in cases of urgent necessity 

137 Transfers in cases of urgent necessity 

(1) Subsection (2) applies where a child is residing at a particular place by virtue of a 5 
compulsory supervision order or interim compulsory supervision order containing a 
measure of the type mentioned in section 97(2)(a). 

(2) If it is in the interests of the child or another child in the place that the child be moved 
out of the place as a matter of urgent necessity then, despite the order, the chief social 
work officer may transfer the child to another place. 10 

 
Implementation of compulsory supervision order 

138 Implementation of compulsory supervision order: general duties of local authority 

(1) The implementation authority must give effect to the compulsory supervision order. 

(2) The implementation authority must in particular comply with any requirements imposed 
on it in relation to the child by the compulsory supervision order. 15 

(3) The duties which an implementation authority may be required to carry out under a 
compulsory supervision order include securing or facilitating the provision for the child 
of services of a kind which the implementation authority does not provide. 

 
139 Duty where order requires child to reside in certain place 

(1) Subsection (2) applies where, under a compulsory supervision order, a child is required 20 
to reside— 

(a) in accommodation provided by the parents or relatives of the child, or by any 
person associated with them or the child, or 

(b) in any other accommodation not provided by a local authority. 

(2) The implementation authority must from time to time— 25 

(a) investigate whether, while the child is resident in that accommodation, any 
conditions imposed under the compulsory supervision order are being complied 
with, and 

(b) if the authority considers that conditions are not being complied with, take such 
steps as the authority considers reasonable. 30 

 
140 Breach of duties imposed by sections 138 and 139 

(1) This section applies where, on the review of a compulsory supervision order, it appears 
to the children’s hearing reviewing the order that the implementation authority is in 
breach of a duty in relation to the child imposed on the authority under section 138 or 
139. 35 

(2) The children’s hearing may direct the National Convener to give the authority notice in 
accordance with subsection (3) of an intended application by the National Convener to 
enforce the authority’s duty. 

(3) The notice must— 
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(a) set out the respects in which the authority is in breach of its duty in relation to the 

child, and 

(b) state that if the authority does not perform that duty before the expiry of the period 
of 21 days beginning with the day on which the notice is given, the National 
Convener, on the direction of the children’s hearing, is to make an application to 5 
enforce the authority’s duty. 

(4) The National Convener must, at the same time as giving the notice, send a copy of the 
notice to— 

(a) the child, 

(b) each relevant person in relation to the child. 10 

(5) If a children’s hearing gives a direction under subsection (2), the children’s hearing must 
determine that a further review of the compulsory supervision order is to take place on 
or as soon as is reasonably practicable after the expiry of the period of 28 days 
beginning on the day on which the notice is given. 

(6) If, on that further review, it appears to the children’s hearing carrying out the further 15 
review that the authority continues to be in breach of its duty, the children’s hearing may 
direct the National Convener to make an application under section 141. 

(7) In determining whether to direct the National Convener to make an application under 
section 141 to enforce the authority’s duty, the children’s hearing must not take into 
account any factor relating to the adequacy of the means available to the authority to 20 
enable it to comply with the duty. 

 
141 Application for order 

(1) The National Convener must, if directed to do so under section 140(6), apply to the 
relevant sheriff principal for an order to enforce an implementation authority’s duty in 
relation to a child. 25 

(2) The relevant sheriff principal is the sheriff principal of the sheriffdom in which the 
principal office of the implementation authority is situated. 

(3) The National Convener may not make such an application, despite the direction given 
under section 140(6), unless— 

(a) the National Convener has given the authority notice in relation to the duty in 30 
compliance with a direction given under 140(2), and 

(b) the authority has failed to carry out the duty within the period specified in the 
notice.  

(4) The application is to be made by summary application. 

 
142 Order for enforcement 35 

(1) The sheriff principal may, on an application by the National Convener under section 
141, make an order requiring the implementation authority that is in breach of a duty 
imposed by virtue of a compulsory supervision order to carry out that duty. 

(2) Such an order is final. 
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Compulsory supervision orders etc.: further provision 

143 Compulsory supervision orders etc.: further provision 

(1) The Scottish Ministers may by regulations make provision about— 

(a) the transmission of information relating to a child who is the subject of an order or 
warrant mentioned in subsection (2) to any person who, by virtue of the order or 5 
warrant, has or is to have control over the child, 

(b) the provision of temporary accommodation for the child, 

(c) the taking of the child to any place in which the child is required to reside under 
the order or warrant, 

(d) the taking of the child to— 10 

(i) a place of safety under section 162(6) or 163(6), 

(ii) a place to which the child falls to be taken to under section 162(2), or  

(iii) a person to whom the child falls to be taken to under section 163(2). 

(2) The orders and warrants are— 

(a) a compulsory supervision order, 15 

(b) an interim compulsory supervision order, 

(c) a medical examination order, 

(d) a warrant to secure attendance. 

 
 Movement restriction conditions: regulations etc. 

144 Movement restriction conditions: regulations etc. 20 

(1) The Scottish Ministers may by regulations prescribe— 

(a) restrictions, or 

(b) monitoring arrangements, 

that may be imposed as part of a movement restriction condition. 

(2) Regulations under subsection (1) may in particular— 25 

(a) prescribe methods of monitoring compliance with a movement restriction 
condition, 

(b) specify devices that may be used for the purpose of that monitoring, 

(c) prescribe the person or class of person who may be designated to carry out the 
monitoring, and 30 

(d) require that the condition be varied to designate another person if the person 
designated ceases to be prescribed, or fall within a class of person, prescribed 
under paragraph (c). 

(3) The Scottish Ministers may— 

(a) make arrangements (contractual or otherwise) to secure the services of such 35 
persons as they think fit to carry out monitoring, and 

(b) make those arrangements in a way that provides differently for different areas or 
different forms of monitoring. 
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(4) Nothing in any enactment or rule of law prevents the disclosure to a person providing a 

service under an arrangement made under subsection (3) of information relating to a 
child where the disclosure is made for the purposes only of the full and proper provision 
of monitoring. 

 
Secure accommodation 5 

145 Implementation of secure accommodation authorisations 

(1) Subsections (3) and (4) apply where a relevant order or warrant made in relation to a 
child includes a secure accommodation authorisation. 

(2) A relevant order or warrant is— 

(a) a compulsory supervision order, 10 

(b) an interim compulsory supervision order, 

(c) a medical examination order, 

(d) a warrant to secure attendance. 

(3) The chief social work officer of the relevant local authority for the child (the “chief 
social worker”) may implement the authorisation only with the consent of the person in 15 
charge of the residential establishment containing the secure accommodation in which 
the child is to be placed (the “head of unit”). 

(4) The chief social worker must remove the child from secure accommodation if— 

(a) the chief social worker considers it unnecessary for the child to be kept there, or 

(b) the chief social worker is required to do so by virtue of regulations made under 20 
subsection (6). 

(5) A secure accommodation authorisation ceases to have effect once the child is removed 
from secure accommodation under subsection (4). 

(6) The Scottish Ministers may by regulations make provision in relation to decisions— 

(a) by the chief social worker— 25 

(i) whether to implement a secure accommodation authorisation, 

(ii) whether to remove a child from secure accommodation, 

(b) by the head of unit whether to consent under subsection (3). 

(7) Regulations under subsection (6) may in particular— 

(a) specify— 30 

(i) the time within which a decision must be made, 

(ii) the procedure to be followed, 

(iii) the criteria to be applied, 

(iv) matters to be taken into account or disregarded, 

(v) persons who must be consulted, 35 

(vi) persons who must consent before a decision has effect, 

(b) make provision about— 

(i) notification of decisions, 
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(ii) the giving of reasons for decisions, 

(iii) reviews of decisions, 

(iv) the review of the order or warrant containing the secure accommodation 
authorisation where the head of unit does not consent. 

(8) Regulations under subsection (6) are subject to the affirmative procedure. 5 

 
146 Secure accommodation: placement in other circumstances 

(1) The Scottish Ministers may by regulations make provision specifying circumstances in 
which a child falling within subsection (3) may be placed in secure accommodation. 

(2) Regulations under subsection (1) may in particular include provision for and in 
connection with— 10 

(a) the procedure to be followed in deciding whether to place a child in secure 
accommodation,  

(b) the notification of decisions, 

(c) the giving of reasons for decisions,  

(d) the review of decisions, 15 

(e) the review of placements by a children’s hearing. 

(3) A child falls within this subsection if— 

(a) a compulsory supervision order is in force in relation to child, and 

(b) the compulsory supervision order does not include a secure accommodation 
authorisation. 20 

 
147 Secure accommodation: regulations 

(1) The Scottish Ministers may by regulations make provision about children placed in 
secure accommodation by virtue of this Act. 

(2) Regulations under subsection (1) may in particular include provision— 

(a) imposing requirements on the Principal Reporter, 25 

(b) imposing requirements on the relevant local authority for a child, 

(c) in connection with the protection of the welfare of the children. 

 

PART 15 

APPEALS 

Appeal against decision of children’s hearing 30 

148 Appeal to sheriff against decision of children’s hearing 

(1) A person mentioned in subsection (2) may appeal to the sheriff against a relevant 
decision of a children’s hearing in relation to a child. 

(2) The persons are— 

(a) the child, 35 
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(b) a relevant person in relation to the child, 

(c) a safeguarder appointed in relation to the child by virtue of section 29. 

(3) A relevant decision is— 

(a) a decision to make, vary or continue a compulsory supervision order, 

(b) a decision to discharge a referral by the Principal Reporter, 5 

(c) a decision to terminate a compulsory supervision order, 

(d) a decision to make an interim compulsory supervision order,  

(e) a decision to make a medical examination order, or 

(f) a decision to grant a warrant to secure attendance. 

(4) An appeal under subsection (1) may be made jointly by two or more persons mentioned 10 
in subsection (2). 

(5) An appeal under subsection (1) must be made before the expiry of the period of 3 weeks 
beginning with the day on which the decision is made. 

 
149 Safeguarder 

(1) Subsection (2) applies in respect of an appeal where— 15 

(a) no safeguarder was appointed by the children’s hearing under section 29, or 

(b) the appointment of the safeguarder so appointed has terminated by virtue of the 
safeguarder not having appealed under section 148. 

(2) The sheriff may appoint a safeguarder in relation to the appeal. 

 
150 Procedure 20 

(1) This section applies where an appeal under section 148 is made. 

(2) The Principal Reporter must lodge with the sheriff clerk a copy of— 

(a) the decision, and the reasons for the decision, of the children’s hearing, 

(b) all information provided by virtue of rules under section 170 to the children’s 
hearing, and 25 

(c) the report of the children’s hearing. 

(3) The appeal must not be heard in open court. 

(4) The sheriff may (but need not) hear evidence before determining the appeal. 

(5) The sheriff may hear evidence from— 

(a) the child, 30 

(b) a relevant person in relation to the child, 

(c) an author or compiler of a report or statement provided to the children’s hearing 
that made the decision,  

(d) the Principal Reporter,  

(e) where the appeal is against a decision to make, grant, vary or continue an order or 35 
warrant including a secure accommodation authorisation in respect of the child— 
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(i) the person in charge of the secure accommodation specified in the secure 
accommodation authorisation, and  

(ii) the chief social work officer of the relevant local authority for the child, 
and 

(f) any other person who the sheriff considers may give material additional evidence. 5 

(6) The sheriff may require any person to give a report to the sheriff for the purpose of 
assisting the sheriff in determining the appeal. 

(7) Subsection (6) applies in relation to a safeguarder only if regulations under section 30 so 
provide. 

 
151 Determination of appeal 10 

(1) If satisfied that the decision to which an appeal under section 148 relates is justified, the 
sheriff— 

(a) must confirm the decision, and 

(b) may take one or more of the steps mentioned in subsection (3) if satisfied that the 
circumstances of the child in relation to whom the decision was made have 15 
changed since the decision was made. 

(2) In any other case, the sheriff— 

(a) must— 

(i) where the decision is a decision to grant a warrant to secure attendance, 
recall the warrant, 20 

(ii) where the decision is a decision to make an interim compulsory supervision 
order or a medical examination order, terminate the order, 

(b) may take one or more of the steps mentioned in subsection (3). 

(3) Those steps are— 

(a) refer the matter to a children’s hearing for consideration of whether compulsory 25 
supervision of the child is necessary for the protection, treatment, guidance or 
control of the child, 

(b) continue, vary or terminate any order or warrant which is in effect, 

(c) where no compulsory supervision order is in effect in respect of the child, 
discharge the referral by the Principal Reporter that gave rise to the decision, or 30 

(d) make an order (other than a medical examination order) or grant a warrant which 
a children’s hearing may make in relation to the child in the circumstances. 

(4) The fact that a sheriff makes, continues or varies an order, or grants a warrant, under 
subsection (1)(b) or (2)(b) does not prevent a children’s hearing from continuing, 
varying or terminating the order or warrant. 35 

 
152 Time limit for disposal of appeal against certain decisions 

(1) This section applies where an appeal under section 148 relates to a decision of a 
children’s hearing to— 

(a) make a compulsory supervision order including a secure accommodation 
authorisation or movement restriction condition, 40 
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(b) make an interim compulsory supervision order, 

(c) make a medical examination order, or 

(d) grant a warrant to secure attendance. 

(2) The appeal must be heard and disposed of before the expiry of the period of 3 days 
beginning the day after the day on which the appeal is made. 5 

(3) If the appeal is not disposed of within that period, the authorisation, condition, order or, 
as the case may be, warrant ceases to have effect. 

 
Compulsory supervision order: suspension pending appeal 

153 Compulsory supervision order: suspension pending appeal 

(1) This section applies where— 10 

(a) an appeal is made under section 148 against a decision to make a compulsory 
supervision order, and 

(b) the person making the appeal requests the Principal Reporter to arrange a 
children’s hearing to consider whether the decision should be suspended pending 
the determination of the appeal. 15 

(2) As soon as practicable after the request is made, the Principal Reporter must arrange a 
children’s hearing to consider whether the decision should be suspended pending the 
determination of the appeal. 

 
Frivolous and vexatious appeals 

154 Frivolous and vexatious appeals 20 

(1) This section applies where the sheriff— 

(a) determines an appeal under section 148 by confirming a decision of a children’s 
hearing to vary or continue a compulsory supervision order, and 

(b) is satisfied that the appeal was frivolous or vexatious. 

(2) The sheriff may order that, during the period of 12 months beginning on the day of the 25 
order, the person who appealed must obtain leave from the sheriff before making 
another appeal under section 148 against a decision of a children’s hearing in relation to 
the compulsory supervision order. 

 
Other appeals 

155 Appeal to sheriff against determination under section 80 30 

(1) A person mentioned in subsection (2) may appeal to the sheriff against a determination 
of a pre-hearing panel or children’s hearing that an individual is or is not to be deemed a 
relevant person in relation to a child. 

(2) The persons are— 

(a) the individual in question, 35 

(b) the child, 

(c) a relevant person in relation to the child, 

(d) a safeguarder appointed in relation to the child by virtue of section 29, 
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(e) two or more persons mentioned in paragraphs (b) to (d) acting jointly. 

(3) If satisfied that the determination to which the appeal relates is justified, the sheriff must 
confirm the determination. 

(4) If not satisfied, the sheriff must— 

(a) where the determination is a determination that the individual is deemed to be a 5 
relevant person in relation to the child, quash the determination,  

(b) where the determination is a determination that the individual should not be 
deemed a relevant person in relation to the child, make an order deeming the 
individual to be a relevant person in relation to the child. 

(5) An appeal under this section must be— 10 

(a) made before the expiry of the period of 7 days beginning with the day on which 
the determination is made, 

(b) heard and disposed of before the expiry of the period of 3 days beginning with the 
day on which the appeal is made. 

 
156 Appeal to sheriff against decision to implement secure accommodation 15 

authorisation 

(1) This section applies where a relevant order or warrant made in relation to a child 
includes a secure accommodation authorisation. 

(2) A relevant order or warrant is— 

(a) a compulsory supervision order, 20 

(b) an interim compulsory supervision order, 

(c) a medical examination order, 

(d) a warrant to secure attendance. 

(3) The child or a relevant person in relation to the child may appeal to the sheriff against a 
relevant decision in relation to the authorisation. 25 

(4) A relevant decision is a decision by the chief social work officer of the relevant local 
authority for the child— 

(a) to implement the authorisation, 

(b) not to implement the authorisation, 

(c) to remove the child from secure accommodation. 30 

(5) An appeal under subsection (3) may be made jointly by— 

(a) the child and one or more relevant persons in relation to the child, or 

(b) two or more relevant persons in relation to the child. 

(6) An appeal must not be held in open court. 

(7) The Scottish Ministers may by regulations make further provision about appeals under 35 
subsection (3). 

(8) Regulations under subsection (7) may in particular— 

(a) specify the period within which an appeal may be made, 

(b) make provision about the hearing of evidence during an appeal, 
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(c) make provision about the powers of the sheriff on determining an appeal, 

(d) provide for appeals to the sheriff principal and Court of Session against the 
determination of an appeal. 

(9) Regulations under subsection (7) are subject to the affirmative procedure. 

 
Appeals to the sheriff principal and Court of Session 5 

157 Appeals to the sheriff principal and Court of Session: children’s hearings etc. 

(1) A person mentioned in subsection (3) may appeal by stated case to the sheriff principal 
or the Court of Session against a determination by the sheriff of— 

(a) an application to determine whether a section 65 ground is established, 

(b) an application for review of a finding that a ground is established, 10 

(c) an appeal against a decision of a children’s hearing, 

(d) an application under section 103 for an extension of an interim compulsory 
supervision order. 

(2) A person mentioned in subsection (3) may, with leave of the sheriff principal, appeal by 
stated case to the Court of Session against the sheriff principal’s determination of an 15 
appeal under subsection (1). 

(3) The persons are— 

(a) the child, 

(b) a relevant person in relation to the child,  

(c) a safeguarder appointed in relation to the child by virtue of section 29, 20 

(d) two or more persons mentioned in paragraphs (a) to (c) acting jointly, and 

(e) the Principal Reporter. 

(4) Despite subsection (1), the Principal Reporter may not appeal against a determination by 
the sheriff confirming a decision of a children’s hearing. 

(5) An appeal under this section must be made before the expiry of the period of 28 days 25 
beginning with the day on which the determination was made. 

(6) An appeal under this section may be made— 

(a) on a point of law, or  

(b) in respect of any procedural irregularity. 

(7) On determining an appeal under subsection (1), the sheriff principal or the Court of 30 
Session must remit the case to the sheriff for disposal in accordance with such directions 
as the court may give. 

(8) A determination of an appeal under subsection (1) or (2) by the Court of Session is final. 

 
158 Appeals to the sheriff principal and Court of Session: relevant persons 

(1) A person mentioned in subsection (3) may appeal by stated case to the sheriff principal 35 
or the Court of Session against a decision of the sheriff in an appeal against a 
determination by a pre-hearing panel or children’s hearing as to whether an individual is 
deemed to be a relevant person in relation to the child. 
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(2) A person mentioned in subsection (3) may, with leave of the sheriff principal, appeal by 
stated case to the Court of Session against the sheriff principal’s determination of an 
appeal under subsection (1). 

(3) The persons are— 

(a) the individual in question, 5 

(b) the child, 

(c) a relevant person in relation to the child,  

(d) the child and one or more relevant persons acting jointly, 

(e) two or more relevant persons acting jointly. 

(4) An appeal under this section must be made before the expiry of the period of 28 days 10 
beginning with the day on which the determination is made. 

(5) An appeal under this section may be made— 

(a) on a point of law, or  

(b) in respect of any procedural irregularity. 

(6) On determining an appeal under subsection (1), the sheriff principal or the Court of 15 
Session must remit the case to the sheriff for disposal in accordance with such directions 
as the court may give. 

(7) A determination of an appeal under subsection (1) or (2) by the Court of Session is final. 

 
Requirement imposed on local authority: review and appeal 

159 Review of requirement imposed on local authority 20 

(1) This section applies where a duty is imposed on a local authority by virtue of an order 
made under this Act (other than an order under this section) by— 

(a) a children’s hearing, or  

(b) the sheriff. 

(2) If the local authority is satisfied that it is not the relevant local authority for the child in 25 
respect of whom the duty is imposed, the local authority may apply to the sheriff for a 
review of the decision or determination to impose the duty on it. 

(3) The sheriff may review the decision or determination to impose the duty with or without 
hearing evidence. 

(4) The sheriff may hear evidence from— 30 

(a) any local authority, 

(b) the National Convener. 

(5) Where the duty is imposed on the local authority by a children’s hearing, the sheriff may 
require the Principal Reporter to lodge with the sheriff clerk a copy of the decision (and 
reasons) of the children’s hearing. 35 

(6) The sheriff must determine which local authority is the relevant local authority for the 
child. 
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(7) Where the local authority that made the application under subsection (2) is the relevant 

local authority for the child, the sheriff must confirm the decision of the children’s 
hearing or the determination of the sheriff. 

(8) Where another local authority is the relevant local authority for the child, the sheriff— 

(a) must vary the order which imposed the duty so that the duty falls on that local 5 
authority, and 

(b) may make an order for that local authority to reimburse such sums as the sheriff 
may determine to the local authority which made the application under subsection 
(2) for any costs incurred in relation to the duty. 

 
160 Appeals to the sheriff principal: section 159  10 

(1) A local authority may appeal by stated case to the sheriff principal against— 

(a) the determination by the sheriff under section 159(6) of which local authority is 
the relevant local authority for a child,  

(b) the making of an order by the sheriff under section 159(8)(b). 

(2) An appeal under this section must be made before the expiry of the period of 28 days 15 
beginning with the day on which the determination or, as the case may be, order was 
made. 

(3) An appeal under this section may be made— 

(a) on a point of law, or  

(b) in respect of any procedural irregularity. 20 

(4) On determining an appeal under this section, the sheriff principal must remit the case to 
the sheriff for disposal in accordance with such directions as the court may give. 

(5) A determination of an appeal under this section is final. 

 

PART 16 

ENFORCEMENT OF ORDERS 25 

161 Enforcement of orders 

(1) Subsection (2) applies where a compulsory supervision order, an interim compulsory 
supervision order or a medical examination order is in force in relation to a child. 

(2) An officer of law may enforce the order— 

(a) by searching for and apprehending the child, 30 

(b) if the order is a compulsory supervision order or an interim compulsory 
supervision order, by taking the child to a place where the child resides or, by 
virtue of the order, is to reside, 

(c) if the order is a medical examination order, by taking the child to a clinic, hospital 
or other establishment specified in the order, 35 

(d) in the meantime, by detaining the child in a police station, police cell or other 
appropriate place, and 

(e) so far as is necessary, by breaking open shut and lockfast places. 
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162 Child absconding from place 

(1) This section applies where— 

(a) a child is required to stay at a particular place by virtue of— 

(i) a child assessment order, 

(ii) a child protection order, 5 

(iii) a compulsory supervision order, 

(iv) an interim compulsory supervision order, 

(v) a medical examination order, or 

(vi) a warrant to secure attendance, and 

(b) the child absconds from that place or, at the end of a period of leave, fails to return 10 
to that place. 

(2) The child may be arrested without warrant and taken to that place.  

(3) If a court is satisfied that there are reasonable grounds for believing that the child is 
within premises, the court may grant a warrant authorising an officer of law to— 

(a) enter premises, and 15 

(b) search for the child. 

(4) The court may authorise the officer of law to use reasonable force for those purposes.  

(5) Where the child is returned to the place mentioned in subsection (1), but the occupier of 
that place is unwilling or unable to receive the child, the officer of law returning the 
child must immediately notify the Principal Reporter of that fact. 20 

(6) The child must be kept in a place of safety until— 

(a) if the child is the subject of a child protection order, but— 

(i) the Principal Reporter decides that there is no ground for considering the 
compulsory supervision of the child, or 

(ii) the Principal Reporter decides that the compulsory supervision of the child 25 
is not necessary for the protection, guidance, treatment or control of the 
child,  

the day on which that decision is notified to the officer of law holding the child, or 

(b) in any other case, the next children’s hearing or hearing before the sheriff at which 
a matter is considered in relation to the child by virtue of this Act. 30 

 
163 Child absconding from person 

(1) This section applies where— 

(a) a child is required to be under the control of a particular person by virtue of— 

(i) a child assessment order, 

(ii) a child protection order, 35 

(iii) a compulsory supervision order, 

(iv) an interim compulsory supervision order, 
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(v) a medical examination order, or 

(vi) a warrant to secure attendance, and 

(b) the child absconds from that person. 

(2) The child may be arrested without warrant and taken to that person.  

(3) If a court is satisfied that there are reasonable grounds for believing that the child is 5 
within premises, the court may grant a warrant authorising an officer of law to— 

(a) enter premises, and 

(b) search for the child. 

(4) The court may authorise the officer of law to use reasonable force for those purposes.  

(5) Where the child is returned to the person mentioned in subsection (1), but the person is 10 
unwilling or unable to receive the child, the officer of law returning the child must 
immediately notify the Principal Reporter of that fact. 

(6) The child must be kept in a place of safety until— 

(a) if the child is the subject of a child protection order, but— 

(i) the Principal Reporter decides that there is no ground for considering the 15 
compulsory supervision of the child, or 

(ii) the Principal Reporter decides that the compulsory supervision of the child 
is not necessary for the protection, guidance, treatment or control of the 
child,  

the day on which that decision is notified to the officer of law holding the child, or 20 

(b) in any other case, the day of the next children’s hearing or hearing before the 
sheriff at which a matter is considered in relation to the child by virtue of this Act. 

 
164 Offences related to absconding 

(1) This section applies where— 

(a) a child is obliged to stay at a particular place by virtue of— 25 

(i) a child assessment order, 

(ii) a child protection order, 

(iii) a compulsory supervision order, 

(iv) an interim compulsory supervision order, 

(v) a medical examination order, or 30 

(vi) a warrant to secure attendance, or 

(b) a child is obliged to remain under the control of a particular person by virtue of 
such an order or warrant. 

(2) A person commits an offence if the person— 

(a) knowingly assists or induces the child to abscond, 35 

(b) knowingly and persistently attempts to induce the child to abscond, 

(c) knowingly harbours or conceals a child who has absconded, or 

(d) knowingly prevents a child from returning to the place or person. 
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(3) The person is liable on summary conviction to a fine not exceeding level 5 on the 
standard scale, to imprisonment for a term not exceeding 6 months or to both. 

(4) This section is subject to— 

(a) section 38(3) and (4) of the 1995 Act, 

(b) section 51(5) and (6) of the Children Act 1989 (c.41), and 5 

(c) Article 70(5) and (6) of the Children (Northern Ireland) Order 1995 (S.I. 
1995/755). 

 

PART 17 

PROCEEDINGS UNDER PART 10: EVIDENCE 

165 Use of evidence obtained from prosecutor 10 

(1) This section applies where an application is made to the sheriff— 

(a) to determine whether a section 65 ground is established, or 

(b) to review a grounds determination. 

(2) The Principal Reporter may request a prosecutor to give the Principal Reporter evidence 
held by the prosecutor in connection with the investigation of a crime or suspected crime 15 
if the Principal Reporter considers that the evidence might assist the sheriff in 
determining the application. 

(3) The request may relate only to evidence lawfully obtained in the course of the 
investigation. 

(4) The prosecutor may refuse to comply with the request if the prosecutor reasonably 20 
believes that it is necessary to retain the evidence for the purposes of any proceedings in 
respect of a crime (whether or not the proceedings have already commenced). 

 
166 Cases involving sexual behaviour: evidence 

(1) This section applies where— 

(a) an application is made to the sheriff— 25 

(i) to determine whether a section 65 ground is established, or 

(ii) to review a grounds determination, and 

(b) the ground involves the sexual behaviour of any person. 

(2) In hearing the application the sheriff must not, unless the sheriff makes an order under 
section 168, admit evidence, or allow questioning of a witness designed to elicit 30 
evidence, which shows or tends to show one or more of the circumstances mentioned in 
subsection (3) in relation to a person mentioned in subsection (4). 

(3) The circumstances are that the person— 

(a) is not of good character (whether in relation to sexual matters or otherwise),  

(b) has, at any time, engaged in sexual behaviour not forming part of the subject-35 
matter of the ground, 
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(c) has, at any time (other than shortly before, at the same time as or shortly after the 

acts which form part of the subject-matter of the ground), engaged in behaviour 
(not being sexual behaviour) that might found an inference that the person is not 
credible or the person’s evidence is not reliable, 

(d) has, at any time, been subject to any condition or predisposition that might found 5 
the inference that the person is not credible or the person’s evidence is not 
reliable. 

(4) The persons are— 

(a) the child, 

(b) a person giving evidence for the purposes of the hearing, 10 

(c) any other person evidence of whose statements is given for the purposes of the 
hearing. 

(5) In this section, “sexual behaviour” includes undergoing or being made subject to any 
experience of a sexual nature. 

 
167 Cases involving sexual behaviour: taking of evidence by a commissioner 15 

(1) Subsection (2) applies where— 

(a) a commissioner is appointed under section 19 of the Vulnerable Witnesses 
(Scotland) Act 2004 (asp 3) to take evidence for the purposes of a hearing before 
the sheriff— 

(i) to determine whether a section 65 ground is established, or 20 

(ii) to review a grounds determination, and 

(b) the ground involves the sexual behaviour of any person. 

(2) The commissioner must not, unless the sheriff makes an order under section 168, take 
evidence which shows or tends to show one or more of the circumstances mentioned in 
section 166(3) in relation to a person mentioned in section 166(4). 25 

(3) In this section “sexual behaviour” has the meaning given by section 166(5). 

 
168 Sections 166 and 167: application to sheriff for order as to evidence 

(1) On the application of a person mentioned in subsection (2), the sheriff may, if satisfied 
as to the matters mentioned in subsection (3) make an order— 

(a) admitting evidence of the kind mentioned in section 166(2),  30 

(b) allowing questioning of the kind mentioned in that section, 

(c) enabling evidence of the kind mentioned in section 167(2) to be taken. 

(2) Those persons are— 

(a) the child, 

(b) a relevant person in relation to the child, 35 

(c) the Principal Reporter, 

(d) if a safeguarder for the child has been appointed by the sheriff for the purposes of 
the hearing, the safeguarder. 

(3) Those matters are— 
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(a) the evidence or questioning will relate only to— 

(i) a specific occurrence or specific occurrences of sexual behaviour or other 
behaviour demonstrating the character of the person, 

(ii) specific facts demonstrating the character of the person, 

(iii) a specific occurrence or specific occurrences of sexual behaviour or other 5 
behaviour demonstrating a condition or predisposition to which the person 
is or has been subject, or 

(iv) specific facts demonstrating a condition or predisposition to which the 
person is or has been subject,  

(b) the occurrence, occurrences or facts are relevant to establishing the ground, and 10 

(c) the probative value of the evidence is significant and is likely to outweigh any risk 
of prejudice to the proper administration of justice arising from its being admitted 
or elicited. 

(4) In this section— 

“proper administration of justice” includes— 15 

(a) appropriate protection of the person’s dignity and privacy, and 

(b) ensuring the facts and circumstances of which the sheriff is made aware are 
relevant to an issue to be put before the sheriff and commensurate with the 
importance of that issue to the sheriff’s decision on the question whether 
the ground is established, 20 

“sexual behaviour” has the meaning given by section 166(5). 

 
169 Amendments of Vulnerable Witnesses (Scotland) Act 2004 

(1) The Vulnerable Witnesses (Scotland) Act 2004 (asp 3) is amended as follows. 

(2) In section 11 (interpretation of Part 2 of Act), in subsection (5)— 

(a) after “Part—” insert— 25 

““the 2010 Act” means the Children’s Hearings (Scotland) Act 2010 (asp 
00),”, 

(b) in the definition of “civil proceedings”, for the words from “any proceedings” to 
the end substitute “relevant proceedings”, and 

(c) after the definition of “court” insert— 30 

““relevant proceedings” means proceedings under Part 10 of the 2010 Act 
(other than section 103).”. 

(3) In section 12 (order authorising the use of special measures for vulnerable witnesses), 
after subsection (7) add— 

“(8) In the case of relevant proceedings, the child witness notice or vulnerable 35 
witness application— 

(a) must be lodged or made before the commencement of the proceedings, 

(b) on cause shown, may be lodged or made after the commencement of the 
proceedings. 
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(9) For the purposes of subsection (8), proceedings are to be taken to have 

commenced when the document initiating the proceedings is lodged in court.”. 

(4) After section 16 insert— 

“16A Relevant proceedings: Principal Reporter’s power to act for party to 
proceedings 5 

(1) Subsection (2) applies where a child witness or other person who is giving or is 
to give evidence in or for the purposes of relevant proceedings (referred to in 
this section as “the party”) is a party to the proceedings. 

(2) The Principal Reporter may, on the party’s behalf— 

(a) lodge a child witness notice under section 12(2), 10 

(b) make a vulnerable witness application for an order under section 12(6), 

(c) make an application under section 13(1)(a).”. 

(5) After section 22 insert— 

“22A Giving evidence in chief in the form of a prior statement 

(1) This section applies to proceedings in relation to— 15 

(a) an application made by virtue of section 89, 90 or 93 of the 2010 Act to 
determine whether the ground mentioned in section 65(2)(j) of that Act 
is established, or 

(b) an application under section 114 of that Act for review of a finding that 
the ground mentioned in section 65(2)(j) of that Act is established. 20 

(2) The special measures which may be authorised by virtue of section 12 or 13 for 
the purpose of taking the evidence of a vulnerable witness at a hearing to 
consider such an application include (in addition to those listed in section 
18(1)) the giving of evidence in chief in the form of a prior statement in 
accordance with subsections (3) to (10). 25 

(3) Where that special measure is to be used, a statement made by the vulnerable 
witness (a “prior statement”) may be lodged in evidence for the purposes of 
this section by or on behalf of the party citing the vulnerable witness. 

(4) A prior statement is admissible as the witness’s evidence in chief, or as part of 
the witness’s evidence in chief, without the witness being required to adopt or 30 
otherwise speak to the statement in giving evidence. 

(5) A prior statement is admissible as evidence of any matter stated in it of which 
direct oral evidence by the vulnerable witness would be admissible if given at 
the hearing. 

(6) A prior statement is admissible under this section only if— 35 

(a) it is contained in a document, and 

(b) at the time the statement was made, the vulnerable witness would have 
been a competent witness for the purposes of the hearing. 

(7) Subsection (6) does not apply to a prior statement— 

(a) contained in a precognition on oath, or  40 

(b) made in other proceedings (whether criminal or civil and whether taking 
place in the United Kingdom or elsewhere). 
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(8) Such a prior statement is not admissible for the purposes of this section unless 
it is authenticated in such manner as may be prescribed by regulations made by 
statutory instrument by the Scottish Ministers. 

(9) This section does not affect the admissibility of any statement made by any 
person which is admissible otherwise than by virtue of this section.  5 

(10) In this section— 

“document” has the meaning given by section 262(3) of the Criminal 
Procedure (Scotland) Act 1995 (c.46), 

“statement”— 

(a) includes— 10 

(i) any representation, however made or expressed, of fact or 
opinion, and 

(ii) any part of a statement, but 

(b) does not include a statement in a precognition other than a 
precognition on oath. 15 

(11) A statutory instrument containing regulations under subsection (8) is subject to 
annulment in pursuance of a resolution of the Scottish Parliament.”. 

 

PART 18 

MISCELLANEOUS 

Children’s hearings: procedural rules 20 

170 Children’s hearings: procedural rules 

(1) The Scottish Ministers may make rules about the procedure relating to children’s 
hearings. 

(2) Rules may in particular make provision for or in connection with— 

(a) constituting children’s hearings, 25 

(b) arranging children’s hearings, 

(c) notifying persons about children’s hearings, 

(d) attendance of persons at children’s hearings, 

(e) specifying circumstances in which persons may be excused from attending 
children’s hearings, 30 

(f) specifying circumstances in which persons may be excluded from children’s 
hearings, 

(g) provision of specified documents to— 

(i) members of children’s hearings, 

(ii) the child to whom a children’s hearing relates, 35 

(iii) relevant persons in relation to the child to whom a children’s hearing 
relates, 

(iv) any other specified persons, 
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(h) withholding of specified documents from persons mentioned in paragraph (g), 

(i) prescribing the form of the statement of grounds, 

(j) the recording and transmission of information, 

(k) representation of persons at children’s hearings, 

(l) payment of expenses, 5 

(m) appeals. 

(3) In this section— 

“children’s hearing” includes pre-hearing panel, 

“specified” means specified in the rules. 

 
Disclosure of information 10 

171 Children’s hearing: disclosure of information 

(1) A children’s hearing need not disclose to a person any information about the child to 
whom the hearing relates or about the child’s case if disclosure of that information to 
that person would be significantly against the interests of the child. 

(2) Subsection (1) applies despite any requirement under an enactment (including this Act 15 
and subordinate legislation made under it) or rule of law for the children’s hearing— 

(a) to give the person an explanation of what has taken place at proceedings before 
the hearing, or 

(b) to provide the person with— 

(i) information about the child or the child’s case, or 20 

(ii) reasons for a decision made by the hearing. 

 
172 Sharing of information: prosecution 

(1) This section applies where— 

(a) by virtue of this Act, the Principal Reporter, a children’s hearing or the sheriff has 
determined, is determining or is to determine any matter relating to a child, 25 

(b) criminal proceedings have been commenced against an accused, 

(c) the proceedings have not yet been concluded, and 

(d) the child is connected in any way with the circumstances that gave rise to the 
proceedings, the accused or any other person connected in any way with those 
circumstances. 30 

(2) The Principal Reporter must make available to the Crown Office and Procurator Fiscal 
Service any information held by the Principal Reporter relating to the prosecution which 
the Service requests for the purpose of— 

(a) the prevention or detection of crime, or 

(b) the apprehension or prosecution of offenders. 35 
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173 Sharing of information: panel members 

(1) A local authority must comply with a request from the National Convener to provide to 
the National Convener information about the implementation of compulsory supervision 
orders by the authority. 

(2) The National Convener may disclose information provided by a local authority under 5 
subsection (1) to members of the Children’s Panel who live or work in the area of the 
authority. 

 
Publishing restrictions 

174 Publishing restrictions 

(1) A person must not publish protected information if the publication of the information is 10 
intended, or is likely, to identify— 

(a) a child mentioned in the protected information, or 

(b) an address or school as being that of such a child. 

(2) A person who contravenes subsection (1) commits an offence and is liable on summary 
conviction to a fine not exceeding level 4 on the standard scale. 15 

(3) It is a defence for a person (“P”) charged with a contravention of subsection (1) to show 
that P did not know or have reason to suspect that the publication of the protected 
information was likely to identify a child mentioned in the protected information, or, as 
the case may be, an address or school of such a child. 

(4) In relation to proceedings before a children’s hearing, the Scottish Ministers may in the 20 
interests of justice— 

(a) dispense with the prohibition in subsection (1), or 

(b) relax it to such extent as they consider appropriate. 

(5) In relation to proceedings before the sheriff under Part 10 or 15, the sheriff may in the 
interests of justice— 25 

(a) dispense with the prohibition in subsection (1), or 

(b) relax it to such extent as the sheriff considers appropriate. 

(6) In relation to proceedings in an appeal to the Court of Session under this Act, the Court 
may in the interests of justice— 

(a) dispense with the prohibition in subsection (1), or 30 

(b) relax it to such extent as the Court considers appropriate. 

(7) The prohibition in subsection (1) does not apply in relation to the publication by or on 
behalf of a local authority or an adoption agency of information about a child for the 
purposes of making arrangements in relation to the child under this Act or the Adoption 
and Children (Scotland) Act 2007 (asp 4). 35 

(8) In subsection (7), “adoption agency” has the meaning given by the Adoption and 
Children (Scotland) Act 2007. 

(9) In this section— 

 “protected information” means— 

(a) information in relation to— 40 
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(i) a children’s hearing, 

(ii) an appeal against a decision of a children’s hearing, 

(iii) proceedings before the sheriff under Part 10 or 15, or 

(iv) an appeal from any decision of the sheriff or sheriff principal made 
under this Act, or 5 

(b) information given to the Principal Reporter in respect of a child in reliance 
on, or satisfaction of, a provision of this Act or any other enactment, 

“publish” includes in particular— 

(a) to publish matter in a programme service, as defined by section 201 of the 
Broadcasting Act 1990 (c.42), and 10 

(b) to cause matter to be published. 

 
Mutual assistance 

175 Mutual assistance 

(1) Each of the persons mentioned in subsection (2) must comply with a request by another 
of those persons for assistance in the carrying out of functions conferred by virtue of this 15 
Act. 

(2) The persons are— 

(a) CHS, 

(b) the National Convener, 

(c) SCRA, 20 

(d) the Principal Reporter. 

(3) Each local authority must comply with a request by another local authority for 
assistance in the exercise of the other local authority’s functions under this Act. 

(4) Nothing in this section requires a person to comply with a request if— 

(a) it would be incompatible with any function (whether conferred by statute or 25 
otherwise) of the person to whom it is directed, or 

(b) it would unduly prejudice the carrying out by the person to whom the request is 
directed of the person’s functions. 

 
Proceedings before sheriff under Act 

176 Application of section 32 of Sheriff Courts (Scotland) Act 1971 30 

(1) All proceedings before the sheriff under this Act are civil proceedings for the purposes 
of section 32 of the Sheriff Courts (Scotland) Act 1971 (c.58) (power of Court of 
Session to regulate civil procedure in the sheriff court). 

(2) Rules made under that section may, in particular, make provision about— 

(a) the functions of safeguarders appointed by the sheriff, 35 

(b) the rights of safeguarders appointed by the sheriff to information relating to the 
proceedings. 
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(3) Rules may permit a party to proceedings, in the circumstances specified in the rules, to 
be represented by a person who is neither an advocate nor a solicitor. 

 
Consent of child to medical examination or treatment 

177 Consent of child to medical examination or treatment 

(1) Nothing in this Act prejudices any capacity of a child enjoyed by virtue of section 2(4) 5 
of the Age of Legal Capacity (Scotland) Act 1991 (c.50) (capacity of child with 
sufficient understanding to consent to surgical, medical or dental procedure or 
treatment). 

(2) In particular, where— 

(a) under an order mentioned in subsection (3) any examination or treatment is 10 
arranged for the child, and 

(b) the child has the capacity mentioned in section 2(4) of the Age of Legal Capacity 
(Scotland) Act 1991, 

the examination or treatment may be carried out only if the child consents to it. 

(3) Those orders are— 15 

(a) a child assessment order, 

(b) a child protection order, 

(c) a compulsory supervision order, 

(d) an interim compulsory supervision order, 

(e) a medical examination order. 20 

 

PART 19 

LEGAL AID AND ADVICE 

178 Legal aid and advice 

After section 28A of the Legal Aid (Scotland) Act 1986 (c.47) insert— 

“PART 5A 25 

CHILDREN’S LEGAL AID 

28B Children’s legal aid 

(1) This Part applies to children’s legal aid. 

(2) In this Act, “children’s legal aid” means representation by a solicitor and, 
where appropriate, by counsel in proceedings mentioned in subsection (3), on 30 
the terms provided for in this Act, and includes all such assistance as is usually 
given by a solicitor or counsel in the steps preliminary to or incidental to those 
proceedings. 

(3) The proceedings are— 

(a) proceedings before a children’s hearing arranged by virtue of section 43 35 
or 44 of the 2010 Act (children’s hearing following making of child 
protection order), 
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(b) proceedings before a children’s hearing or a pre-hearing panel if the 

children’s hearing or the panel considers that it might be necessary to 
make a compulsory supervision order including a secure accommodation 
authorisation in relation to the child to whom the proceedings relate, 

(c) proceedings before a children’s hearing to which section 67(5) of the 5 
2010 Act applies (children’s hearing following arrest of child and 
detention in place of safety), 

(d) proceedings under Part 10 or 15 of the 2010 Act. 

(4) In this Part— 

 “compulsory supervision order” has the meaning given by section 97 of 10 
that Act, 

 “pre-hearing panel” has the meaning given by section 78 of that Act, 

 “secure accommodation authorisation” has the meaning given by section 
99 of that Act. 

28C Circumstances where children’s legal aid automatically available 15 

(1) Subsection (2) applies where— 

(a) a children’s hearing is arranged in relation to a child by virtue of section 
43 or 44 of the 2010 Act, 

(b) a children’s hearing or a pre-hearing panel considers that it might be 
necessary to make a compulsory supervision order including a secure 20 
accommodation authorisation in relation to a child, or 

(c) a children’s hearing to which section 67(5) of the 2010 Act applies is 
arranged in relation to a child. 

(2) If assistance by way of representation has not been made available to the child, 
children’s legal aid is available to the child for the purposes of— 25 

(a) the children’s hearing mentioned in paragraph (a) or, as the case may be, 
(b) or (c) of subsection (1), and 

(b) if that children’s hearing is deferred, any subsequent children’s hearing 
held under Part 11 of the 2010 Act. 

(3) The Scottish Ministers may by regulations— 30 

(a) modify subsection (1), 

(b) modify subsection (2) and section 28B(3) and (4) in consequence of 
modifications made under paragraph (a). 

28D Availability of children’s legal aid: child 

(1) Subsection (2) applies in relation to proceedings under Part 10 or 15 of the 35 
2010 Act (other than an appeal to the sheriff principal or the Court of Session). 

(2) Children’s legal aid is available to the child to whom the proceedings relate if, 
on an application made to the Board, the Board is satisfied that the conditions 
in subsection (3) are met. 

(3) The conditions are— 40 

(a) that it is in the best interests of the child that children’s legal aid be made 
available, 
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(b) that it is reasonable in the particular circumstances of the case that the 
child should receive children’s legal aid, and 

(c) that, after consideration of the financial circumstances of the child and 
any relevant person in relation to the child, the expenses of the case 
cannot be met without undue hardship to the child or any relevant person 5 
as respects the child or the dependants of any of them. 

(4) Subsection (5) applies in relation to an appeal to the sheriff principal or the 
Court of Session under Part 15 of the 2010 Act. 

(5) Children’s legal aid is available to the child to whom the proceedings relate if, 
on an application made to the Board, the Board is satisfied that— 10 

(a) the conditions in subsection (3) are met, and 

(b) the child has substantial grounds for making or responding to the appeal. 

(6) In this Part “relevant person” has the meaning given by section 185 of the 2010 
Act. 

28E Availability of children’s legal aid: relevant person 15 

(1) Subsection (2) applies in relation to proceedings under Part 10 or 15 of the 
2010 Act (other than an appeal to the sheriff principal or the Court of Session). 

(2) Children’s legal aid is available to a relevant person in relation to the child to 
whom the proceedings relate if, on an application made to the Board, the Board 
is satisfied that the conditions in subsection (3) are met. 20 

(3) The conditions are— 

(a) that it is reasonable in the particular circumstances of the case that the 
relevant person should receive children’s legal aid, and 

(b) that, after consideration of the financial circumstances of the relevant 
person, the expenses of the case cannot be met without undue hardship to 25 
the relevant person or the dependants of the relevant person. 

(4) Subsection (5) applies in relation to an appeal to the sheriff principal or the 
Court of Session under Part 15 of the 2010 Act. 

(5) Children’s legal aid is available to a relevant person in relation to the child to 
whom the appeal relates if, on an application made to the Board, the Board is 30 
satisfied that— 

(a) the conditions in subsection (3) are met, and 

(b) the relevant person has substantial grounds for making or responding to 
the appeal. 

28F Conditions 35 

 The Board may make the grant of children’s legal aid under section 28D or 
28E subject to such conditions as the Board considers expedient; and such 
conditions may be imposed at any time. 

28G Board to establish review procedures 

(1) The Board must establish a procedure under which a person whose application 40 
for children’s legal aid has been refused may apply to the Board for a review of 
the application. 
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(2) The Board must establish a procedure under which any person receiving 

children’s legal aid which is subject to conditions by virtue of section 28F may 
apply to the Board for a review of any such condition. 

28H Board’s power to require compliance with conditions 

 The Board may require a person receiving children’s legal aid to comply with 5 
such conditions as it considers expedient to enable it to satisfy itself from time 
to time that it is reasonable for the person to continue to receive children’s 
legal aid. 

28J Contributions to the Fund 

(1) A person in receipt of children’s legal aid (the “assisted person”) may be 10 
required by the Board to contribute to the Fund in respect of any proceedings 
in connection with which the assisted person is granted children’s legal aid. 

(2) A contribution under subsection (1) is to be determined by the Board and may 
include— 

(a) if the assisted person’s disposable income exceeds £3,355 a year, a 15 
contribution in respect of income which is not to be more than one-third 
of the excess (or such other proportion of the excess, or such amount, as 
may be prescribed by regulations made under this section), and 

(b) if the assisted person’s disposable capital exceeds £7,504, a contribution 
in respect of capital which is not to be more than the excess (or such 20 
proportion of the excess or such lesser amount as may be prescribed by 
regulations made under this section). 

(3) Regulations under this section may prescribe different proportions or amounts 
for different amounts of disposable income and for different cases or classes of 
case. 25 

28K Power of Scottish Ministers to modify circumstances in which children’s 
legal aid to be available 

(1) The Scottish Ministers may by regulations modify this Part so as to— 

(a) extend or restrict the types of proceedings before a children’s hearing in 
connection with which children’s legal aid is to be available, and 30 

(b) specify the persons to whom children’s legal aid is to be available. 

(2) If regulations are made making children’s legal aid available to a child, the 
regulations must include provision— 

(a) requiring the Board to be satisfied that the conditions in subsection (3) 
and section 28D(3) are met before children’s legal aid is made available, 35 
and 

(b) requiring the Board, in determining for the purposes of the condition in 
subsection (3) whether the child would be able to participate effectively 
in the proceedings, to take into account in particular the matters 
mentioned in subsection (4). 40 

(3) The condition is that, for the purpose of enabling the child to participate 
effectively in the proceedings before the children’s hearing, it is necessary that 
the child be represented by a solicitor or counsel. 

(4) The matters are— 
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(a) the nature and complexity of the case (including any points of law), 

(b) the ability of the appropriate person, with the assistance of any 
accompanying person, to consider and challenge any document or 
information before the children’s hearing, 

(c) the ability of the appropriate person, with the assistance of any 5 
accompanying person, to give the appropriate person’s views at the 
children’s hearing in an effective manner. 

(5) If regulations are made making children’s legal aid available to the relevant 
person in relation to a child, the regulations must include provision— 

(a) requiring the Board to be satisfied that the conditions in subsection (6) 10 
and section 28E(3) are met before children’s legal aid is made available, 
and 

(b) requiring the Board, in determining for the purposes of the condition in 
subsection (6) whether the relevant person in relation to the child would 
be able to participate effectively in the proceedings, to take into account 15 
in particular the matters mentioned in subsection (4). 

(6) The condition is that, for the purpose of enabling the relevant person in relation 
to the child to participate effectively in the proceedings before the children’s 
hearing, it is necessary that the relevant person be represented by a solicitor or 
counsel. 20 

(7) In subsection (4)— 

“accompanying person” means a person entitled to accompany the child 
or relevant person in relation to the child to the children’s hearing by 
virtue of rules under section 170 of the 2010 Act, 

“appropriate person” means— 25 

(a) for the purposes of subsection (2)(b), the child, 

(b) for the purposes of subsection (5)(b), the relevant person in 
relation to the child. 

(8) The Scottish Ministers may by regulations modify— 

(a) the matters for the time being set out in subsection (4), 30 

(b) the definition of “accompanying person” for the time being set out in 
subsection (7). 

 
PART 5B 

CHILDREN’S LEGAL ASSISTANCE 

28L Register of solicitors and firms eligible to provide children’s legal 35 
assistance 

(1) The Board must establish and maintain a register of— 

(a) solicitors who are eligible to provide children’s legal assistance, and 

(b) the firms with which such solicitors are connected. 
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(2) A sole solicitor who wishes to provide children’s legal assistance must be 

included in the register maintained under this section both as a solicitor and as 
a firm. 

(3) Only those solicitors who are included in the register maintained under this 
section may provide children’s legal assistance. 5 

(4) Subject to subsection (5), a solicitor may provide children’s legal assistance 
only when working in the course of a connection with a firm included in the 
register maintained under this section. 

(5) Where the Board employs a solicitor under sections 26 and 27 to provide 
children’s legal assistance— 10 

(a) the Board may only employ a solicitor who is included in the register 
maintained under this section, 

(b) the entry in the register relating to the solicitor’s name must include a 
note that the solicitor is so employed, 

(c) the Board is not to be regarded as a firm for the purposes of this section 15 
and is not required to be included in the register. 

(6) The Scottish Ministers may by regulations make provision about qualifications 
to be held by persons who may be included in the register maintained under 
this section. 

(7) Subsections (5) to (15) of section 25A apply in relation to the register 20 
maintained under this section as they apply in relation to the Register subject to 
the modifications mentioned in subsection (8). 

(8) Those modifications are— 

(a) subsections (8) and (9) are to be read as if references to the code were 
references to the code of practice under section 28M for the time being 25 
in force, and 

(b) subsection (9) is to be read as if the reference to criminal legal assistance 
were a reference to children’s legal assistance. 

28M Code of practice 

(1) The Board must prepare a draft code of practice in relation to the carrying out 30 
by solicitors of their functions with regard to the provision of children’s legal 
assistance. 

(2) Different provision may be made for different cases or classes of case. 

(3) Subsections (3) to (8) of section 25B apply in relation to a draft code prepared 
under subsection (1) above as they apply in relation to a draft code prepared 35 
under subsection (1) of that section. 

28N Duty to comply with code of practice 

(1) Solicitors and firms included in the register maintained under section 28L(1) 
must comply with the requirements of the code of practice under section 28M 
for the time being in force. 40 

(2) The Board must monitor the carrying out by those solicitors and firms of their 
duty under subsection (1). 
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(3) For the purpose of carrying out its duty under subsection (2) the Board may use 
the powers conferred on it by sections 35A and 35B. 

28P Non-compliance with code of practice 

(1) Section 25D applies in relation to a solicitor or firm included in the register 
maintained under section 28L(1) and the code of practice under section 28M 5 
for the time being in force as it applies in relation to a registered solicitor or 
registered firm and the code subject to the modifications mentioned in 
subsection (2). 

(2) Those modifications are— 

(a) references to the Register are to be read as if they were references to the 10 
register maintained under section 28L(1), 

(b) subsection (6) is to be read as if the references to criminal legal 
assistance were references to children’s legal assistance. 

28Q Further provision as to removal of name from register 

(1) Subsection (2) applies where the Board is satisfied (whether on being informed 15 
by the solicitor concerned or otherwise) that a solicitor who is included in the 
register maintained under section 28L(1)— 

(a) has become connected with a firm whose name is not included in that 
register, and 

(b) is no longer connected with a firm whose name is included in that 20 
register. 

(2) The Board must remove the solicitor’s name from the register. 

(3) Subsections (6) to (9) of section 25D (as applied by section 28P) apply in 
relation to a solicitor whose name is removed from the register under 
subsection (2) above as they apply in relation to a solicitor whose name is 25 
removed from the register under subsection (4) of that section (as applied by 
section 28P). 

28R Publication of register etc. 

 Section 25F applies in relation to the register maintained under section 28L(1) 
as it applies in relation to the Register.”. 30 

 

PART 20 

GENERAL 

Formal communications 

179 Formal communications 

(1) The following are formal communications— 35 

(a) a notice, 

(b) a determination, 

(c) a direction, 

(d) a report, 
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(e) a statement. 

(2) A formal communication must be in writing. 

(3) That requirement is satisfied by a formal communication in electronic form which is— 

(a) sent by electronic means, and 

(b) capable of being reproduced in legible form. 5 

(4) A formal communication sent in accordance with subsection (3) is to be taken to be 
received on the day it is sent. 

 
Forms 

180 Forms 

(1) The Scottish Ministers may determine— 10 

(a) the form of documents produced by virtue of this Act, and  

(b) the manner in which those documents are to be conveyed. 

(2) The Scottish Ministers may in particular determine that documents may be conveyed by 
electronic means. 

 
Subordinate legislation 15 

181 Subordinate legislation 

(1) Any power of the Scottish Ministers to make subordinate legislation under this Act is 
exercisable by statutory instrument. 

(2) Any such power includes power to make— 

(a) such incidental, supplementary, consequential, transitional, transitory or saving 20 
provision as the Scottish Ministers think necessary or expedient, 

(b) different provision for different purposes. 

(3) Except where other provision is made, subordinate legislation under this Act is subject 
to the negative procedure. 

(4) Subsection (3) does not apply to an order under section 191(2). 25 

 
182 Negative procedure 

(1) Subsection (2) applies where subordinate legislation under this Act is subject to the 
negative procedure. 

(2) The statutory instrument containing the subordinate legislation is subject to annulment 
in pursuance of a resolution of the Scottish Parliament. 30 

 
183 Affirmative procedure 

(1) Subsection (2) applies where subordinate legislation under this Act is subject to the 
affirmative procedure. 

(2) The subordinate legislation must not be made unless a draft of the statutory instrument 
containing the subordinate legislation has been laid before, and approved by resolution 35 
of, the Scottish Parliament. 
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Interpretation 

184 Meaning of “child” 

(1) In this Act, “child” means a person who is under 16 years of age. 

(2) For the purposes of the application of section 65(2)(o), references in this Act to a child 
include references to a person who is over 16 years of age but who is not over school 5 
age. 

(3) Subsection (4) applies if a compulsory supervision order is in force in respect of a 
person on the person’s becoming 16 years of age. 

(4) For the purposes of the application of the provisions of this Act relating to that order, 
references in this Act to a child include references to the person until whichever of the 10 
following first occurs— 

(a) the order is terminated, or 

(b) the person becomes 18 years of age. 

 
185 Meaning of “relevant person” 

(1) In this Act, “relevant person”, in relation to a child, means— 15 

(a) a parent having parental responsibilities or parental rights in relation to the child 
under Part 1 of the 1995 Act, 

(b) a person in whom parental responsibilities or parental rights are vested by virtue 
of section 11(2)(b) of the 1995 Act, 

(c) a parent having parental responsibility for the child under Part 1 of the Children 20 
Act 1989 (c.41) (“the 1989 Act”), 

(d)  a person having parental responsibility for the child by virtue of— 

(i) section 12(2) of the 1989 Act, 

(ii) section 14C of the 1989 Act, or 

(iii) section 25(3) of the Adoption and Children Act 2002 (c.38), 25 

(e) a person in whom parental responsibilities or parental rights are vested by virtue 
of a permanence order (as defined in section 80(2) of the Adoption and Children 
(Scotland) Act 2007 (asp 4)), 

(f) any other person specified by order made by the Scottish Ministers as having 
responsibilities or rights under the law of a country or territory outwith Great 30 
Britain analogous to those held by or vested in a person falling within paragraphs 
(a) to (e). 

(2) For the purposes of subsection (1)(a), a parent does not have parental responsibilities or 
rights merely by virtue of an order under section 11(2)(d) or (e) of the 1995 Act. 

(3) An order made under subsection (1)(f) is subject to the affirmative procedure. 35 

 
186 Meaning of “relevant local authority” 

(1) In this Act, “relevant local authority”, in relation to a child, means— 

(a) the local authority in whose area the child predominantly resides, or 
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(b) where the child does not predominantly reside in the area of a particular local 

authority, the local authority with whose area the child has the closest connection. 

(2) For the purposes of subsection (1)(a), no account is to be taken of— 

(a) any period of residence in a residential establishment, 

(b) any other period of residence, or residence in any other place, prescribed by the 5 
Scottish Ministers by regulations. 

(3) For the purposes of subsection (1)(b), no account is to be taken of— 

(a) any connection with an area that relates to a period of residence in a residential 
establishment, 

(b) any other connection prescribed by the Scottish Ministers by regulations. 10 

 
187 Interpretation 

(1) In this Act, unless the context otherwise requires— 

“the 1995 Act” means the Children (Scotland) Act 1995 (c.36), 

“affirmative procedure” is to be construed in accordance with section 183, 

“CHS” means Children’s Hearings Scotland, 15 

“chief social work officer” means an officer appointed under section 3 of the 
Social Work (Scotland) Act 1968 (c.49), 

“child assessment order” means an order made under section 33, 

“child protection order” means an order made under section 35, 

“compulsory supervision order” has the meaning given by section 97,  20 

“constable” means a constable of a police force within the meaning of the Police 
(Scotland) Act 1967 (c.77), 

“crime” has the meaning given in section 307(1) of the Criminal Procedure 
(Scotland) Act 1995 (c.46), 

“functions” includes powers and duties; and “confer”, in relation to functions, 25 
includes impose, 

“grounds determination” has the meaning given by section 114(1), 

“grounds hearing” has the meaning given by section 84, 

“implementation authority”— 

(a) in relation to a compulsory supervision order, has the meaning given by 30 
section 97(1)(b), 

(b) in relation to an interim compulsory supervision order, has the meaning 
given by section 100(1)(b), 

“interim compulsory supervision order” has the meaning given by section 100, 

“local authority” means a council constituted under section 2 of the Local 35 
Government etc. (Scotland) Act 1994 (c.39); and “area”, in relation to a local 
authority, means the local government area for which the authority is constituted, 

“medical examination order” has the meaning given by section 101, 

“movement restriction condition” has the meaning given by section 98, 
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“negative procedure” is to be construed in accordance with section 182, 

“officer of law” has the meaning given by section 307(1) of the Criminal 
Procedure (Scotland) Act 1995 (c.46), 

“parental responsibilities” has the meaning given by section 1(3) of the 1995 Act, 

“parental rights” has the meaning given by section 2(4) of the 1995 Act, 5 

“place of safety”, in relation to a child, means— 

(a) a residential or other establishment provided by a local authority, 

(b) a community home within the meaning of section 53 of the Children Act 
1989 (c.41), 

(c) a police station, 10 

(d) a hospital, or surgery, the person or body of persons responsible for the 
management of which is willing temporarily to receive the child,  

(e) the dwelling-house of a suitable person who is so willing, or 

(f) any other suitable place the occupier of which is so willing, 

“pre-hearing panel” has the meaning given by section 78(2)(a), 15 

“prosecutor” has the meaning given by section 307(1) of the Criminal Procedure 
(Scotland) Act 1995 (c.46), 

“residential establishment” means— 

(a) an establishment in Scotland (whether managed by a local authority, a 
voluntary organisation or any other person) which provides residential 20 
accommodation for children for the purposes of this Act, the 1995 Act or 
the Social Work (Scotland) Act 1968 (c.49), 

(b) a home in England or Wales that is— 

(i) a community home within the meaning of section 53 of the Children 
Act 1989 (c.41), 25 

(ii) a voluntary home within the meaning of that Act, or 

(iii) a private children’s home within the meaning of that Act, or 

(c) a home in Northern Ireland that is— 

(i) provided under Part VIII of the Children (Northern Ireland) Order 
1995 (S.I. 1995/755 (N.I. 2)), 30 

(ii) a voluntary home within the meaning of that Order, or 

(iii) a registered children’s home within the meaning of that Order, 

“safeguarder” has the meaning given by section 30(1), 

“school age” has the meaning given by section 31 of the Education (Scotland) Act 
1980 (c.44), 35 

“secure accommodation” means accommodation provided in a residential 
establishment, approved in accordance with regulations made under section 29 of 
the Regulation of Care (Scotland) Act 2001 (asp 8) or section 22(8)(a) of the Care 
Standards Act 2000 (c.14), for the purpose of restricting the liberty of children. 

“secure accommodation authorisation” has the meaning given by section 99, 40 
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“statement of grounds” has the meaning given by section 81(3), 

“subordinate legislation” means— 

(a) an order, 

(b) regulations, or 

(c) rules,  5 

“warrant to secure attendance” has the meaning given by section 102, and 

“working day” means a day other than— 

(a) a Saturday or Sunday, 

(b) a day which is a bank holiday in Scotland under the Banking and Financial 
Dealings Act 1971 (c.80), 10 

(c) in a year in which Christmas Day falls on a Saturday, 28 December, 

(d) in a year in which Christmas Day falls on a Sunday, 27 December. 

(2) References in this Act to a decision of a children’s hearing are references to a decision 
of a majority of the members of a children’s hearing. 

 
General 15 

188 Consequential amendments and repeals 

(1) Schedule 5 contains minor amendments and amendments consequential on the 
provisions of this Act. 

(2) The enactments specified in schedule 6, which include enactments that are spent, are 
repealed to the extent specified. 20 

 
189 Ancillary provision 

(1) The Scottish Ministers may by order make such supplementary, incidental or 
consequential provision as they consider appropriate for the purposes of, in consequence 
of, or for giving full effect to, any provision of this Act. 

(2) An order under subsection (1) may modify any enactment (including this Act). 25 

(3) An order under this section containing provisions which add to, replace or omit any part 
of the text of an Act is subject to the affirmative procedure. 

 
190 Transitional provision etc. 

(1) The Scottish Ministers may by order make such provision as they consider necessary or 
expedient for transitory, transitional or saving purposes in connection with the coming 30 
into force of any provision of this Act. 

(2) An order under subsection (1) may modify any enactment (including this Act). 

 
191 Short title and commencement 

(1) This Act may be cited as the Children’s Hearings (Scotland) Act 2010. 

(2) The provisions of this Act, other than this Part, come into force in accordance with 35 
provision made by order by the Scottish Ministers. 
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SCHEDULE 1 
(introduced by section 3) 

CHILDREN’S HEARINGS SCOTLAND 

Status 

1 (1) CHS— 5 

(a) is not a servant or agent of the Crown, and 

(b) does not enjoy any status, immunity or privilege of the Crown. 

(2) CHS’s property is not property of, or property held on behalf of, the Crown. 

 
Membership 

2 (1) The members of CHS are to be appointed by the Scottish Ministers. 10 

(2) There are to be no fewer than five and no more than eight members. 

(3) The Scottish Ministers may by order amend sub-paragraph (2) so as to substitute for the 
numbers of members for the time being specified there different numbers of members. 

(4) A member holds and vacates office on terms and conditions determined by the Scottish 
Ministers. 15 

(5) The Scottish Ministers may appoint a person to be a member only if satisfied that the 
person has knowledge and experience relevant to the functions of CHS and the National 
Convener. 

(6) The Scottish Ministers may appoint a person to be a member only if satisfied that the 
person, after appointment, will have no financial or other interest that is likely to 20 
prejudicially affect the performance of the person’s functions as a member of CHS. 

(7) The Scottish Ministers may reappoint as a member a person who has ceased to be a 
member. 

 
Persons disqualified from membership 

3 A person is disqualified from appointment, and from holding office, as a member if the 25 
person is or becomes— 

(a) a member of the House of Commons, 

(b) a member of the Scottish Parliament, or 

(c) a member of the European Parliament. 

 
Resignation of members 30 

4 A member of CHS may resign office by giving notice in writing to the Scottish 
Ministers. 

 
Removal of members 

5 (1) The Scottish Ministers may revoke the appointment of a member of CHS if— 

(a) the member becomes insolvent,  35 
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(b) the member is incapacitated by physical or mental illness, 

(c) the member has been absent from meetings of CHS for a period longer than 3 
months without the permission of CHS, 

(d) the member is otherwise unfit to be a member or unable for any reason to 
discharge the functions of a member. 5 

(2) For the purposes of sub-paragraph (1)(a) a member becomes insolvent when— 

(a) a voluntary arrangement proposed by the member is approved, 

(b) the member is adjudged bankrupt, 

(c) the member’s estate is sequestrated, 

(d) the member’s application for a debt payment programme is approved under 10 
section 2 of the Debt Arrangement and Attachment (Scotland) Act 2002 (asp 17), 
or 

(e) the member grants a trust deed for creditors. 

 
Remuneration, allowances etc. 

6 (1) CHS must pay to its members— 15 

(a) such remuneration as the Scottish Ministers may determine, and 

(b) such allowances in respect of expenses properly incurred by members in the 
performance of their functions as may be so determined. 

(2) CHS must— 

(a) pay to or in respect of any person who is or has been a member of CHS such 20 
pension, allowances or gratuities as the Scottish Ministers may determine, or 

(b) make such payments as the Scottish Ministers may determine towards provision 
for the payment of a pension, allowance or gratuity to or in respect of such a 
person. 

(3) Sub-paragraph (4) applies where— 25 

(a) a person ceases to be a member otherwise than on the expiry of the person’s term 
of office, and 

(b) it appears to the Scottish Ministers that there are circumstances which make it 
right for the person to receive compensation. 

(4) CHS must make a payment to the person of such amount as the Scottish Ministers may 30 
determine. 

 
Chairing meetings 

7 (1) The Scottish Ministers must appoint one of the members of CHS to chair meetings of 
CHS (the “chairing member”). 

(2) The chairing member holds and vacates that office on terms and conditions determined 35 
by the Scottish Ministers. 

96



Children’s Hearings (Scotland) Bill 87 
Schedule 1—Children’s Hearings Scotland 
 

(3) If a person is appointed as the chairing member for a period that extends beyond the 
period of the person’s appointment as a member, the person’s appointment as a member 
is taken to have been extended so that it ends on the same day as the period of 
appointment as chairing member ends.  

(4) The chairing member may resign that office by giving notice in writing to the Scottish 5 
Ministers. 

(5) If the chairing member is for any reason unable to chair a meeting of members, a 
majority of the members present at the meeting may elect one of those members to chair 
the meeting. 

 
The National Convener 10 

8 (1) CHS is, with the approval of the Scottish Ministers, to appoint a person as the National 
Convener (other than the first National Convener). 

(2) CHS may, with the approval of the Scottish Ministers, reappoint a person as the 
National Convener. 

(3) The period for which a person is appointed or reappointed under this paragraph is 5 15 
years. 

(4) A person appointed or reappointed under this paragraph holds and vacates office on 
terms and conditions determined by CHS and approved by the Scottish Ministers. 

(5) The Scottish Ministers may by regulations prescribe qualifications that must be held by 
the National Convener. 20 

(6) A person is disqualified from appointment, and from holding office, as the National 
Convener if the person is or becomes— 

(a) a member of the House of Commons, 

(b) a member of the Scottish Parliament, or 

(c) a member of the European Parliament. 25 

(7) The National Convener may appeal to the Scottish Ministers against dismissal by CHS. 

(8) CHS is the respondent in an appeal under sub-paragraph (7). 

(9) The Scottish Ministers may by regulations make provision about— 

(a) the procedure to be followed in appeals under sub-paragraph (7), 

(b) the effect of making such an appeal, 30 

(c) the powers of the Scottish Ministers for disposing of such appeals (including 
powers to make directions about liability for expenses),  

(d) the effect of the exercise of those powers. 

 
Supplementary powers of National Convener 

9 The National Convener may do anything that the National Convener considers 35 
appropriate for the purposes of or in connection with the functions conferred on the 
National Convener by virtue of this Act or any other enactment. 
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Delegation of National Convener’s functions 

10 (1) The functions of the National Convener conferred by virtue of this Act or any other 
enactment (other than the functions mentioned in sub-paragraph (2)) may be carried out 
on the National Convener’s behalf by a person who is— 

(a) authorised (whether specially or generally) by the National Convener for the 5 
purpose, or 

(b) a person of a class of person authorised (whether specially or generally) by the 
National Convener for the purpose. 

(2) The functions are— 

(a) functions conferred by section 6, 10 

(b) the function conferred by paragraph 23, 

(c) functions conferred by paragraph 1(2) to (6) of schedule 2. 

(3) The National Convener may not under sub-paragraph (1) authorise the Principal 
Reporter, SCRA or a local authority to carry out a function on behalf of the National 
Convener. 15 

(4) The National Convener may not under sub-paragraph (1) authorise a person employed 
by SCRA or a local authority to carry out the function conferred on the National 
Convener by section 9. 

(5) If under sub-paragraph (1) the National Convener delegates the function conferred on 
the National Convener by section 9, the National Convener may not delegate any other 20 
function to the same person under that sub-paragraph. 

(6) Nothing in sub-paragraph (1) prevents the National Convener from carrying out any 
function delegated under that sub-paragraph. 

(7) The Scottish Ministers may by regulations prescribe the qualifications to be held by a 
person to whom a function, or a function of a class, specified in the regulations is 25 
delegated. 

(8) A person to whom a function is delegated under sub-paragraph (1) must comply with a 
direction given to the person by the National Convener about the carrying out of the 
function. 

(9) CHS may pay to a person to whom a function is delegated under sub-paragraph (1) such 30 
expenses and allowances as the Scottish Ministers may determine. 

 
Staff 

11 (1) CHS may employ any staff necessary to ensure the carrying out of CHS’s functions. 

(2) Staff are employed on terms and conditions determined by CHS and approved by the 
Scottish Ministers. 35 

(3) CHS may— 

(a) pay a pension, allowance or gratuity, including by way of compensation for loss 
of employment, to or in respect of an eligible person, 

(b) make payments towards the provision of a pension, allowance or gratuity, 
including by way of compensation for loss of employment, to or in respect of an 40 
eligible person, 
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(c) provide and maintain schemes (whether contributory or not) for the payment of a 
pension, allowance or gratuity, including by way of compensation for loss of 
employment, to or in respect of an eligible person. 

(4) CHS may, with the approval of the Scottish Ministers, determine— 

(a) who, of the persons who are or have ceased to be employees of CHS, are to be 5 
eligible persons, and 

(b) the amount that may be paid or provided for. 

(5) Sub-paragraphs (6) and (7) apply where— 

(a) a person employed by CHS becomes a member of CHS, and  

(b) the person was (because the person was an employee of CHS) a participant in a 10 
pension scheme established and administered by CHS for the benefit of its 
employees. 

(6) CHS may determine that the person’s service as a member of CHS is to be treated for 
the purposes of the scheme as service as an employee of CHS whether or not any 
benefits are to be payable to or in respect of the person under paragraph 6. 15 

(7) Any discretion which the scheme confers on CHS as to the benefits payable to or in 
respect of the person is to be exercised only with the approval of the Scottish Ministers. 

 
Area support teams: establishment and membership 

12 (1) The National Convener must establish and maintain for each area designated by the 
National Convener for the purposes of this paragraph a committee to be known as an 20 
area support team. 

(2) Before designating an area for the purposes of this paragraph, the National Convener 
must consult each local authority whose area falls wholly or partly within the area 
proposed to be designated. 

(3) An area support team may consist of or include persons who are neither members nor 25 
employees of CHS. 

(4) A constituent authority may nominate a person for appointment as a member of an area 
support team. 

(5) If a constituent authority nominates a person under sub-paragraph (4) the National 
Convener must consider the nomination. 30 

(6) An area support team may establish sub-committees consisting of persons who are 
members of the area support team. 

(7) In this paragraph and paragraph 13 “constituent authority”, in relation to an area support 
team, means a local authority whose area falls wholly or partly within the area of the 
area support team. 35 

 
Area support teams: functions 

13 (1) The National Convener may delegate to an area support team to carry out for its area— 

(a) a function conferred on the National Convener by section 6, 

(b) a function conferred on the National Convener by paragraph 1(1) of schedule 2, 
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(c) other functions of the National Convener specified for the purpose by the National 

Convener. 

(2) The National Convener may not specify for the purpose of sub-paragraph (1)(c) the 
functions conferred on the National Convener by section 9 and paragraph 1(2) to (6) of 
schedule 2. 5 

(3) Before delegating a function under sub-paragraph (1) to be carried out by an area 
support team the National Convener must consult each constituent authority. 

(4) If by virtue of sub-paragraph (1) a function is delegated to an area support team, the 
function may not be delegated by the area support team to a person who is not a member 
of the area support team. 10 

(5) Nothing in sub-paragraph (1) prevents the National Convener from carrying out any 
function delegated under that sub-paragraph. 

(6) An area support team to which a function is delegated under sub-paragraph (1) must 
comply with a direction given to it by the National Convener about the carrying out of 
the function. 15 

(7) Before giving a direction to an area support team as mentioned in sub-paragraph (6) the 
National Convener must consult each constituent authority. 

 
Committees 

14 (1) CHS may establish committees. 

(2) The members of committees may include persons who are not members of CHS. 20 

(3) A committee must not consist entirely of persons who are not members of CHS. 

(4) CHS must pay to a person who is not a member of CHS and who is appointed to a 
committee such remuneration and allowances as CHS may, with the approval of the 
Scottish Ministers, determine. 

(5) A committee must comply with any directions given to it by CHS. 25 

(6) In this paragraph, only sub-paragraph (4) applies in relation to area support teams. 

 
CHS’s supplementary powers 

15 (1) CHS may do anything that it considers appropriate for the purposes of or in connection 
with its functions. 

(2) CHS may in particular— 30 

(a) acquire and dispose of land and other property, 

(b) enter into contracts,  

(c) carry out research relating to the functions conferred on it by virtue of this Act or 
any other enactment, 

(d) publish, or assist in the publication of, materials relating to those functions, 35 

(e) promote, or assist in the promotion of, publicity relating to those functions. 

 
Procedure 

16 (1) CHS may determine— 
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(a) its own procedure (including quorum), and 

(b) the procedure (including quorum) of any of its committees (other than an area 
support team and any sub-committee of an area support team). 

(2) An area support team may determine— 

(a) its own procedure (including quorum), and 5 

(b) the procedure (including quorum) of any of its sub-committees. 

 
Delegation of CHS’s functions 

17  (1) Any function of CHS (whether conferred by virtue of this Act or any other enactment) 
may be carried out on its behalf by— 

(a) a member of CHS, 10 

(b) a committee of CHS (other than an area support team), or 

(c) a person employed by CHS. 

(2) Nothing in sub-paragraph (1) prevents CHS from carrying out any function delegated 
under that sub-paragraph. 

 
Financial interests 15 

18 (1) The Scottish Ministers must from time to time satisfy themselves that the members of 
CHS have no financial or other interest that is likely to prejudicially affect the 
performance of their functions as members of CHS. 

(2) A member must comply with a requirement of the Scottish Ministers to give them any 
information that the Scottish Ministers consider necessary to enable them to comply 20 
with sub-paragraph (1). 

 
Grants 

19 (1) The Scottish Ministers may make grants to CHS of amounts that they determine. 

(2) A grant is made subject to any conditions specified by the Scottish Ministers (including 
conditions about repayment). 25 

 
Accounts 

20 (1) CHS must— 

(a) keep proper accounts and accounting records, 

(b) prepare for each financial year a statement of accounts, and 

(c) send a copy of each statement of accounts to the Scottish Ministers by such time 30 
as they may direct. 

(2) Each statement of accounts must comply with any directions given by the Scottish 
Ministers as to— 

(a) the information to be contained in it, 

(b) the manner in which the information is to be presented,  35 

(c) the methods and principles according to which the statement is to be prepared. 
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(3) The Scottish Ministers must send a copy of each statement of accounts to the Auditor 

General for Scotland for auditing. 

(4) In this paragraph, “financial year” means— 

(a) the period beginning on the date on which CHS is established and ending— 

(i) on 31 March next occurring, or 5 

(ii) if that period is of less than 6 months’ duration, on 31 March next 
occurring after that, and 

(b) each subsequent period of a year ending on 31 March. 

 
Provision of accounts and other information to Scottish Ministers 

21 (1) The Scottish Ministers may direct CHS to give them accounts or other information 10 
specified in the direction relating to CHS’s property and activities or proposed activities. 

(2) CHS must— 

(a) give the Scottish Ministers accounts or any other information that it is directed to 
give under sub-paragraph (1), 

(b) give the Scottish Ministers facilities for the verification of the information given,  15 

(c) permit any person authorised by the Scottish Ministers to inspect and make copies 
of accounts and any other documents of CHS for the purposes of verifying the 
information given, and 

(d) give the person an explanation, reasonably required by the person, of anything 
that the person is entitled to inspect. 20 

 
CHS’s annual report 

22 (1) CHS must, as soon as is reasonably practicable after the end of each financial year, 
prepare and submit to the Scottish Ministers a report on the carrying out of its functions 
during the year. 

(2) The report must include a copy of so much of the report made to CHS by the National 25 
Convener as relates to the year. 

(3) CHS may include in the report any other information that it considers appropriate. 

(4) The Scottish Ministers must lay before the Scottish Parliament each report submitted to 
them. 

(5) In this paragraph, “financial year” means— 30 

(a) the period beginning on the date on which CHS is established and ending— 

(i) on 31 March next occurring, or 

(ii) if that period is of less than 6 months’ duration, on 31 March next 
occurring after that, and 

(b) each subsequent period of a year ending on 31 March. 35 
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National Convener’s annual report 

23 (1) The National Convener must, as soon as is reasonably practicable after the end of each 
financial year, prepare and submit to CHS a report on the carrying out during the year of 
the functions conferred on the National Convener by virtue of this Act or any other 
enactment. 5 

(2) The National Convener may include in the report any other information that the 
National Convener considers appropriate. 

(3) In this paragraph, “financial year” means— 

(a) the period beginning with the appointment of the first National Convener and 
ending— 10 

(i) on 31 March next occurring, or 

(ii) if that period is of less than 6 months’ duration, on 31 March next 
occurring after that, and 

(b) each subsequent period of a year ending on 31 March. 

 
Validity of proceedings and actions 15 

24 The validity of proceedings or actions of CHS (including proceedings or actions of any 
of its committees) is not affected by— 

(a) any vacancy in the membership of CHS or any of its committees, 

(b) any defect in the appointment of a member of CHS or any of its committees, or 

(c) the disqualification of a person as a member of CHS after appointment. 20 

 

SCHEDULE 2 
(introduced by section 4) 

THE CHILDREN’S PANEL 

Recruitment and tenure of panel members 

1 (1) The National Convener may make arrangements for the recruitment of persons as 25 
members of the Children’s Panel (a person appointed as a member being referred to in 
this schedule as a “panel member”). 

(2) It is for the National Convener to appoint persons as panel members from those 
recruited under sub-paragraph (1). 

(3) The National Convener must reappoint as a panel member a person whose appointment 30 
has ceased unless— 

(a) the person declines to be reappointed, or 

(b) the National Convener is satisfied that sub-paragraph (4) applies. 

(4) This sub-paragraph applies if the person is unfit to be a panel member by reason of— 

(a) inability, 35 

(b) conduct, or 

(c) failure without reasonable excuse to comply with any training requirements 
imposed by the National Convener. 

103



94 Children’s Hearings (Scotland) Bill 
Schedule 3—The Scottish Children’s Reporter Administration 

 
(5) The period for which a person is appointed or reappointed as a panel member is 3 years. 

(6) The National Convener may, with the consent of the Lord President of the Court of 
Session, remove a panel member during the period mentioned in sub-paragraph (5) if 
satisfied that sub-paragraph (4) applies.  

 
List of panel members 5 

2 (1) The National Convener must publish a list setting out in relation to each panel 
member— 

(a) the member’s name, 

(b) the local authority area in which the member resides, and 

(c) if the member works, the local authority area in which the member works. 10 

(2) The National Convener must make the list available for public inspection. 

 
Training 

3 (1) The National Convener may train, or make arrangements for the training of, panel 
members and potential panel members. 

(2) The National Convener may monitor the performance of panel members. 15 

 
Allowances 

4 (1) The National Convener may, with the approval of the Scottish Ministers, determine the 
allowances to be paid to— 

(a) panel members, 

(b) potential panel members. 20 

(2) Different determinations may be made for different cases or different classes of case. 

(3) The National Convener may pay to panel members and potential panel members 
allowances determined under sub-paragraph (1). 

 

SCHEDULE 3 
(introduced by section 16) 25 

THE SCOTTISH CHILDREN’S REPORTER ADMINISTRATION 

Status 

1 (1) SCRA— 

(a) is not a servant or agent of the Crown, and 

(b) does not enjoy any status, immunity or privilege of the Crown. 30 

(2) SCRA’s property is not property of, or property held on behalf of, the Crown. 

 
Membership 

2 (1) The members of SCRA are to be appointed by the Scottish Ministers. 

(2) There are to be no fewer than five and no more than eight members. 
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(3) The Scottish Ministers may by order amend sub-paragraph (2) so as to substitute for the 
numbers of members for the time being specified there different numbers of members. 

(4) A member holds and vacates office on terms and conditions determined by the Scottish 
Ministers. 

(5) The Scottish Ministers may appoint a person to be a member only if satisfied that the 5 
person has knowledge or experience relevant to the functions of SCRA and the Principal 
Reporter. 

(6) The Scottish Ministers may appoint a person to be a member only if satisfied that the 
person, after appointment, will have no financial or other interest that is likely to 
prejudicially affect the performance of the person’s functions as a member of SCRA.  10 

(7) The Scottish Ministers may reappoint as a member a person who has ceased to be a 
member. 

 
Persons disqualified from membership 

3  A person is disqualified from appointment, and from holding office, as a member if the 
person is or becomes— 15 

(a) a member of the House of Commons, 

(b) a member of the Scottish Parliament, or 

(c) a member of the European Parliament. 

 
Resignation of members 

4 A member of SCRA may resign office by giving notice in writing to the Scottish 20 
Ministers. 

 
Removal of members 

5 (1) The Scottish Ministers may revoke the appointment of a member of SCRA if— 

(a) the member becomes insolvent,  

(b) the member is incapacitated by physical or mental illness, 25 

(c) the member has been absent from meetings of SCRA for a period longer than 3 
months without the permission of SCRA, 

(d) the member is otherwise unfit to be a member or unable for any reason to 
discharge the functions of a member. 

(2) For the purposes of sub-paragraph (1)(a) a member becomes insolvent when— 30 

(a) a voluntary arrangement proposed by the member is approved, 

(b) the member is adjudged bankrupt, 

(c) the member’s estate is sequestrated, 

(d) the member’s application for a debt payment programme is approved under 
section 2 of the Debt Arrangement and Attachment (Scotland) Act 2002 (asp 17), 35 
or 

(e) the member grants a trust deed for creditors. 
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Remuneration, allowances etc. 

6 (1) SCRA must pay to its members— 

(a) such remuneration as the Scottish Ministers may determine, and 

(b) such allowances in respect of expenses properly incurred by members in the 
performance of their functions as may be so determined. 5 

(2) SCRA must— 

(a) pay to or in respect of any person who is or has been a member of SCRA such 
pension, allowances or gratuities as the Scottish Ministers may determine, or 

(b) make such payments as the Scottish Ministers may determine towards provision 
for the payment of a pension, allowance or gratuity to or in respect of such a 10 
person. 

(3) Sub-paragraph (4) applies where— 

(a) a person ceases to be a member otherwise than on the expiry of the person’s term 
of office, and 

(b) it appears to the Scottish Ministers that there are circumstances which make it 15 
right for the person to receive compensation. 

(4) SCRA must make a payment to the person of such amount as the Scottish Ministers may 
determine. 

 
Chairing meetings 

7 (1) The Scottish Ministers must appoint one of the members of SCRA to chair meetings of 20 
SCRA (the “chairing member”). 

(2) The chairing member holds and vacates that office on terms and conditions determined 
by the Scottish Ministers. 

(3) If a person is appointed as the chairing member for a period that extends beyond the 
period of the person’s appointment as a member, the person’s appointment as a member 25 
is taken to have been extended so that it ends on the same day as the period of 
appointment as chairing member ends. 

(4) The chairing member may resign that office by giving notice in writing to the Scottish 
Ministers. 

(5) If the chairing member is for any reason unable to chair a meeting of members, a 30 
majority of the members present at the meeting may elect one of those members to chair 
the meeting. 

 
The Principal Reporter 

8 (1) The Principal Reporter is to be appointed by SCRA with the approval of the Scottish 
Ministers. 35 

(2) The Principal Reporter holds and vacates that office on terms and conditions determined 
by SCRA and approved by the Scottish Ministers. 

(3) The Scottish Ministers may by regulations prescribe qualifications that must be held by 
the Principal Reporter. 
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(4) A person is disqualified from appointment, and from holding office, as the Principal 
Reporter if the person is or becomes— 

(a) a member of the House of Commons, 

(b) a member of the Scottish Parliament, or 

(c) a member of the European Parliament. 5 

(5) The Principal Reporter may appeal to the Scottish Ministers against dismissal by SCRA. 

(6) SCRA is the respondent in an appeal under sub-paragraph (5). 

(7) The Scottish Ministers may by regulations make provision about— 

(a) the procedure to be followed in appeals under sub-paragraph (5), 

(b) the effect of making such an appeal, 10 

(c) the powers of the Scottish Ministers for disposing of such appeals (including 
powers to make directions about liability for expenses), 

(d) the effect of the exercise of those powers. 

(8) Nothing in this paragraph affects any appointment in force on the commencement of this 
paragraph. 15 

 
Supplementary powers of Principal Reporter 

9 The Principal Reporter may do anything that the Principal Reporter considers 
appropriate for the purposes of or in connection with the functions conferred on the 
Principal Reporter by virtue of this Act or any other enactment. 

 
Delegation of Principal Reporter’s functions 20 

10 (1) The functions of the Principal Reporter conferred by virtue of this Act or any other 
enactment (other than the duty imposed by paragraph 22) may be carried out on the 
Principal Reporter’s behalf by a person employed by SCRA who is— 

(a) authorised (whether specially or generally) by the Principal Reporter for the 
purpose, or 25 

(b) a member of a class of person authorised (whether specially or generally) by the 
Principal Reporter for the purpose. 

(2) Nothing in sub-paragraph (1) prevents the Principal Reporter from carrying out any 
function delegated under that sub-paragraph. 

(3) The Scottish Ministers may by regulations prescribe the qualifications to be held by a 30 
person employed by SCRA to whom a function, or a function of a class, specified in the 
regulations is delegated. 

(4) A function of the Principal Reporter may not be delegated to a person who is employed 
by both SCRA and a local authority unless SCRA consents to the delegation. 

(5) The Principal Reporter may give directions about the carrying out of a delegated 35 
function. 

(6) The persons to whom the function is delegated must comply with the direction. 
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Staff 

11 (1) SCRA may employ any staff necessary to ensure the carrying out of SCRA’s functions. 

(2) Staff are employed on terms and conditions determined by SCRA and approved by the 
Scottish Ministers. 

(3) SCRA may— 5 

(a) pay a pension, allowance or gratuity, including by way of compensation for loss 
of employment, to or in respect of an eligible person, 

(b) make payments towards the provision of a pension, allowance or gratuity, 
including by way of compensation for loss of employment, to or in respect of an 
eligible person, 10 

(c) provide and maintain schemes (whether contributory or not) for the payment of a 
pension, allowance or gratuity, including by way of compensation for loss of 
employment, to or in respect of an eligible person. 

(4) SCRA may, with the approval of the Scottish Ministers, determine— 

(a) who, of the persons who are or have ceased to be employees of SCRA, are to be 15 
eligible persons, and 

(b) the amount that may be paid or provided for. 

(5) Sub-paragraphs (6) and (7) apply where— 

(a) a person employed by SCRA becomes a member of SCRA, and  

(b) the person was (because the person was an employee of SCRA) a participant in a 20 
pension scheme established and administered by SCRA for the benefit of its 
employees. 

(6) SCRA may determine that the person’s service as a member of SCRA is to be treated for 
the purposes of the scheme as service as an employee of SCRA whether or not any 
benefits are to be payable to or in respect of the person under paragraph 6. 25 

(7) Any discretion which the scheme confers on SCRA as to the benefits payable to or in 
respect of the person is to be exercised only with the approval of the Scottish Ministers. 

 
Appeals against dismissal 

12 (1) A person employed by SCRA who is of a description or class specified in regulations 
made by the Scottish Ministers may appeal to the Scottish Ministers against dismissal by 30 
SCRA. 

(2) SCRA is the respondent in an appeal under this paragraph. 

(3) Regulations under sub-paragraph (1) may make provision about— 

(a) the procedure for appeals under this paragraph, 

(b) the effect of making such an appeal, 35 

(c) the powers of the Scottish Ministers to dispose of such appeals (including powers 
to make directions about liability for expenses),  

(d) the effect of the exercise of those powers. 
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Committees 

13 (1) SCRA may establish committees. 

(2) The members of committees may include persons who are not members of SCRA. 

(3) A committee must not consist entirely of persons who are not members of SCRA. 

(4) SCRA must pay to a person who is not a member of SCRA and who is appointed to a 5 
committee such remuneration and allowances as SCRA may, with the approval of the 
Scottish Ministers, determine. 

(5) A committee must comply with any directions given to it by SCRA. 

 
SCRA’s supplementary powers 

14 (1) SCRA may do anything that it considers appropriate for the purposes of or in connection 10 
with its functions. 

(2) SCRA may in particular— 

(a) acquire and dispose of land and other property, 

(b) enter into contracts,  

(c) carry out research relating to the functions conferred on it by virtue of this Act or 15 
any other enactment, 

(d) publish, or assist in the publication of, materials relating to those functions, 

(e) promote, or assist in the promotion of, publicity relating to those functions. 

 
Procedure 

15 SCRA may determine— 20 

(a) its own procedure (including quorum), and 

(b) the procedure (including quorum) of any of its committees. 

 
Delegation of SCRA’s functions 

16 (1) Any function of SCRA (whether conferred by virtue of this Act or any other enactment) 
may be carried out on its behalf by— 25 

(a) a member of SCRA, 

(b) a committee of SCRA, 

(c) a person employed by SCRA, 

(d) any other person authorised (whether specially or generally) by it for the purpose. 

(2) Nothing in sub-paragraph (1) prevents SCRA from carrying out any function delegated 30 
under that sub-paragraph. 

 
Financial interests 

17 (1) The Scottish Ministers must from time to time satisfy themselves that the members of 
SCRA have no financial or other interest that is likely to prejudicially affect the 
performance of their functions as members of SCRA. 35 
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(2) A member must comply with a requirement of the Scottish Ministers to give them any 

information that the Scottish Ministers consider necessary to enable them to comply 
with sub-paragraph (1). 

 
Grants 

18 (1) The Scottish Ministers may make grants to SCRA of amounts that they determine. 5 

(2) A grant is made subject to any conditions specified by the Scottish Ministers (including 
conditions about repayment). 

 
Accounts 

19 (1) SCRA must— 

(a) keep proper accounts and accounting records, 10 

(b) prepare for each financial year a statement of accounts, and 

(c) send a copy of each statement of accounts to the Scottish Ministers by such time 
as they may direct. 

(2) Each statement of accounts must comply with any directions given by the Scottish 
Ministers as to— 15 

(a) the information to be contained in it, 

(b) the manner in which the information is to be presented,  

(c) the methods and principles according to which the statement is to be prepared. 

(3) The Scottish Ministers must send a copy of each statement of accounts to the Auditor 
General for Scotland for auditing. 20 

(4) In this paragraph, “financial year” means each period of a year ending on 31 March. 

 
Provision of accounts and other information to Scottish Ministers 

20 (1) The Scottish Ministers may direct SCRA to give them accounts or other information 
specified in the direction relating to SCRA’s property and activities or proposed 
activities. 25 

(2) SCRA must— 

(a) give the Scottish Ministers accounts or any other information that it is directed to 
give under sub-paragraph (1),  

(b) give the Scottish Ministers facilities for the verification of the information given,  

(c) permit any person authorised by the Scottish Ministers to inspect and make copies 30 
of accounts and any other documents of SCRA for the purposes of verifying the 
information given, and 

(d) give the person an explanation, reasonably required by the person, of anything 
that the person is entitled to inspect. 
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SCRA’s annual report 

21 (1) SCRA must, as soon as is reasonably practicable after the end of each financial year, 
prepare and submit to the Scottish Ministers a report on the carrying out of its functions 
during the year. 

(2) The report must include a copy of so much of the report made to SCRA by the Principal 5 
Reporter as relates to the year. 

(3) SCRA may include in the report any other information that it considers appropriate. 

(4) The Scottish Ministers must lay before the Scottish Parliament each report submitted to 
them. 

(5) In this section, “financial year” means each period of a year ending on 31 March. 10 

 
Principal Reporter’s annual report 

22 (1) The Principal Reporter must, as soon as is reasonably practicable after the end of each 
financial year, prepare and submit to SCRA a report on the carrying out during the year 
of the functions conferred on the Principal Reporter by virtue of this Act or any other 
enactment. 15 

(2) The Principal Reporter may include in the report any other information that the Principal 
Reporter considers appropriate. 

(3) In this paragraph, “financial year” means each period of a year ending on 31 March. 

 
Validity of proceedings and actions 

23 The validity of proceedings or actions of SCRA (including proceedings or actions of any 20 
of its committees) is not affected by— 

(a) any vacancy in the membership of SCRA or any of its committees, 

(b) any defect in the appointment of a member of SCRA or any of its committees, or 

(c) the disqualification of a person as a member of SCRA after appointment. 

 

SCHEDULE 4 25 
(introduced by section 23) 

TRANSFER OF STAFF AND PROPERTY TO CHS 

Interpretation 

1 In this schedule— 

“recognised” has the meaning given by section 178(3) of the Trade Union and 30 
Labour Relations (Consolidation) Act 1992 (c.52), 

“trade union” has the meaning given by section 1 of that Act, and 

“transfer day”, in relation to a person, means the day on which a staff transfer 
order comes into force in relation to the person. 

Staff transfer orders 35 

2 (1) The Scottish Ministers may by order (a “staff transfer order”) make provision for or in 
connection with— 
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(a) the transfer of persons employed by SCRA to CHS, 

(b) the transfer of persons employed by local authorities from authorities to CHS. 

(2) A staff transfer order may in particular— 

(a) prescribe rules by which the transfer of persons, or classes of person, specified in 
the order can be determined, 5 

(b) require— 

(i) in relation to persons employed by SCRA, SCRA and CHS acting jointly, 
or 

(ii) in relation to persons employed by a local authority specified in the order, 
the local authority and CHS acting jointly, 10 

to make a scheme in relation to the transfer of the persons to whom the order 
relates. 

(3) Sub-paragraphs (4) and (5) apply where— 

(a) an order includes a requirement of the sort mentioned in sub-paragraph (2)(b)(i) 
and SCRA and CHS are unable to comply with the requirement, or 15 

(b) an order includes a requirement of the sort mentioned in sub-paragraph (2)(b)(ii) 
and the local authority and CHS are unable to comply with the requirement. 

(4) The Scottish Ministers may determine the content of the scheme. 

(5) The scheme is to be treated as if made in accordance with the requirement imposed by 
the order. 20 

 
Schemes for transfer of staff: consultation 

3 (1) Sub-paragraph (2) applies where a staff transfer order includes a requirement of the type 
mentioned in paragraph 2(2)(b)(i). 

(2) SCRA must consult the persons mentioned in sub-paragraph (3) about the content of the 
scheme. 25 

(3) Those persons are— 

(a) persons employed by SCRA, 

(b) the Principal Reporter, 

(c) representatives of any trade union recognised by SCRA. 

(4) Sub-paragraph (5) applies where a staff transfer order includes a requirement of the type 30 
mentioned in paragraph 2(2)(b)(ii). 

(5) The local authority must consult the persons mentioned in sub-paragraph (6) about the 
content of the scheme. 

(6) Those persons are— 

(a) persons employed by the local authority, 35 

(b) the Principal Reporter, 

(c) representatives of any trade union recognised by the local authority. 
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Effect on existing contracts of employment 

4 (1) This paragraph applies where— 

(a) a person is to be transferred by virtue of a staff transfer order, and 

(b) immediately before the transfer day the person has a contract of employment with 
the relevant employer. 5 

(2) On and after the transfer day the contract of employment has effect as if originally made 
between the person and CHS. 

(3) On the transfer day the rights, powers, duties and liabilities of the relevant employer 
under or in connection with the contract of employment of the person are transferred to 
CHS. 10 

(4) Anything done before the transfer day by or in relation to the relevant employer in 
respect of the contract of employment or the person is to be treated on and after that day 
as having been done by or in relation to CHS. 

(5) If, before the transfer day, the person gives notice to CHS or the relevant employer that 
the person objects to becoming a member of staff of CHS— 15 

(a) the contract of employment with the relevant employer is, on the day immediately 
preceding the day that would, but for the objection, have been the transfer day, 
terminated, and 

(b) the person is not to be treated (whether for the purpose of any enactment or 
otherwise) as having been dismissed by virtue of the giving of such notice. 20 

(6) Nothing in this schedule prejudices any right of the person to terminate the contract of 
employment if a substantial detrimental change in the person’s working conditions is 
made. 

(7) The person has the right to terminate the contract of employment if— 

(a) the identity of the relevant employer changes by virtue of the making of the staff 25 
transfer order, and 

(b) it is shown that, in all the circumstances, the change is significant and detrimental 
to the person. 

(8) In this paragraph “relevant employer”, in relation to a person, means— 

(a) where the person has a contract of employment with SCRA, SCRA, 30 

(b) where the person has a contract of employment with a local authority, the local 
authority. 

 
Transfer of property etc. to CHS 

5 (1) The Scottish Ministers may make a transfer scheme. 

(2) A transfer scheme is a scheme making provision for or in connection with the transfer to 35 
CHS of property, rights, liabilities and obligations of any of the following— 

(a) SCRA, 

(b) a local authority, 

(c) the Scottish Ministers. 
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(3) A transfer scheme must specify a date (the “transfer date”) on which the transfer is to 

take effect. 

(4) A transfer scheme may— 

(a) specify different dates in relation to different property, rights, liabilities and 
obligations, 5 

(b) make different provision in relation to different cases or classes of case. 

(5) On the transfer date— 

(a) any property or rights to which a transfer scheme applies transfer to and vest in 
CHS, 

(b) any liabilities or obligations to which such a scheme applies become liabilities or 10 
obligations of CHS. 

(6) A transfer scheme may make provision for the creation of rights, or the imposition of 
liabilities, in relation to the property, rights, liabilities or obligations transferred by 
virtue of the scheme. 

(7) A certificate issued by the Scottish Ministers that any property, right, liability or 15 
obligation has, or has not, been transferred by virtue of a transfer scheme is conclusive 
evidence of the transfer or the fact that there has not been a transfer. 

(8) A transfer scheme may in particular make provision about the continuation of legal 
proceedings. 

(9) A transfer scheme may make provision for CHS to make any payment which— 20 

(a) before a day specified in the scheme could have been made by a person specified 
in sub-paragraph (2)(a) or (b), but 

(b) is not a liability which can become a liability of CHS by virtue of a transfer 
scheme. 

(10) A transfer scheme may make provision for the payment by CHS of compensation in 25 
respect of property and rights transferred by virtue of the scheme. 

(11) Before making a transfer scheme, the Scottish Ministers must consult— 

(a) CHS, 

(b) the person mentioned in sub-paragraph (2)(a) or (b) whose property, rights, 
liabilities and obligations (or any of them) are to be transferred by virtue of the 30 
scheme, and 

(c) any other person with an interest in the property, rights, liabilities or obligations 
which are to be so transferred. 

 

SCHEDULE 5 
(introduced by section 188(1)) 35 

MINOR AND CONSEQUENTIAL AMENDMENTS 

Legal Aid (Scotland) Act 1986 (c.47) 

1 (1) The Legal Aid (Scotland) Act 1986 is amended as follows. 

(2) In section 4 (Scottish Legal Aid Fund)— 
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(a) in subsection (2), in paragraph (aza), after sub-paragraph (ii) insert— 

“(iia) children’s legal assistance;”, and 

(b) in subsection (3), after paragraph (cb) insert— 

“(cc) any contribution payable to the Board by any person in pursuance of 
section 28J of this Act;”. 5 

(3) In section 4A (Scottish Legal Aid Board’s power to make grants in respect of provision 
of civil legal aid etc.)— 

(a)  in subsection (2)— 

(i) in paragraph (a) for the words from “aid” to “matters” substitute “aid, 
advice and assistance in relation to civil matters or children’s legal 10 
assistance”, 

(ii) in paragraph (b) after “matters” insert “or children’s matters”, and 

(iii) in paragraph (c) at the end add “or children’s matters”, 

(b) in subsection (13)— 

(i) for the words “aid or advice and assistance” substitute “aid, advice and 15 
assistance or children’s legal aid”, and 

(ii) at the end add “or children’s legal aid”, and 

(c) in subsection (14), at the end add “and 

“children’s matters” means matters relating to children’s hearings, pre-
hearing panels (as defined in section 78(2)(a) of the 2010 Act) or 20 
proceedings under Part 10 or 15 of the 2010 Act”. 

(4) In section 35A (Board’s powers to obtain information from solicitors in certain cases)— 

(a) after subsection (1) insert— 

“(1A) The Board may, for the purpose of determining whether— 

(a) a solicitor, an employee of the solicitor or an employee of the solicitor’s 25 
firm may be committing a criminal offence in connection with children’s 
legal assistance, 

(b) a solicitor may be seeking, in relation to children’s legal assistance, to 
recover from the Fund money to which the solicitor is not entitled, as, for 
example, by performing unnecessary work, or 30 

(c) a solicitor or firm whose name appears on the register maintained under 
section 28L(1) is or may not be complying with the code of practice 
under section 28M for the time being in force, 

require the solicitor or firm to produce such information and documents 
relating wholly or partly to the provision of children’s legal assistance as it 35 
may specify, at such time and place as it may specify.”, and 

(b) in subsection (2), after “(1)” insert “or (1A)”. 

(5) In section 35B (Board’s powers of entry)— 

(a) in subsection (1), after paragraph (c) insert “or 
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(ca) a solicitor whose name appears on the register maintained under section 

28L(1) may not be complying with the code of practice under section 
28M for the time being in force;”, 

(b) in subsection (2)— 

(i) in paragraph (b), at the beginning insert “in the case mentioned in 5 
subsection (2A),”, and 

(ii) after paragraph (b) insert— 

“(ba) in the case mentioned in subsection (2B), take possession of any 
documents which appear to him to relate, wholly or partly, to any 
children’s legal assistance provided in or from those premises;”, and 10 

(c) after subsection (2) insert— 

“(2A) The case mentioned in subsection (2)(b) is where the warrant is issued in 
pursuance of— 

(a) paragraph (a), (b) or (c) of subsection (1), or 

(b) paragraph (d) of subsection (1) where the requirement to produce the 15 
documents was made under subsection (1) of section 35A. 

(2B) The case mentioned in subsection (2)(ba) is where the warrant is issued in 
pursuance of— 

(a) paragraph (ca) of subsection (1), or 

(b) paragraph (d) of subsection (1) where the requirement to produce the 20 
documents was made under subsection (1A) of section 35A.”. 

(6) In section 37(2) (regulations under Act which require to be laid in draft and approved by 
the Scottish Parliament before being made), after “24(4)” insert “, 28C(3), 28J(2), 
28K(1) or (8),”. 

(7) In section 41 (interpretation)— 25 

(a) after “requires—” insert— 

““the 2010 Act” means the Children’s Hearings (Scotland) Act 2010 (asp 
00);”, 

(b) after the definition of “the Board” insert— 

““children’s legal aid” has the meaning given to it in section 28B(2) of 30 
this Act; 

“children’s legal assistance” means— 

(a) children’s legal aid, and 

(b) advice and assistance in relation to children’s hearings, pre-hearing 
panels (as defined in section 78(2)(a) of the 2010 Act) or 35 
proceedings under Part 10 or 15 of the 2010 Act;”, and 

(c) in the definition of “legal aid”— 

(i) after “aid,”, where it third occurs, insert “children’s legal aid”, and 

(ii) the words from “or”, where it second occurs, to the end of the definition are 
repealed. 40 
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Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8) 

2 In section 12(1) of the Antisocial Behaviour etc. (Scotland) Act 2004 (sheriff’s power to 
refer child to children’s hearing where antisocial behaviour order made etc.), for the 
words from “refer” to the end substitute “arrange a children’s hearing in respect of the 
child for the purpose of determining whether a compulsory supervision order (as defined 5 
in section 97 of the Children’s Hearings (Scotland) Act 2010 (asp 00)) should be made 
in relation to the child”. 

 

SCHEDULE 6 
(introduced by section 188(2)) 

REPEALS 10 

 Enactment Extent of repeal 
 
 
 
 
15 
 
 
 
 
 
 
20 
 
 
 
 
 
 
25 
 
 
 
 

Local Government etc. (Scotland) 
Act 1994 (c.39) 
 
Legal Aid (Scotland) Act 1986 
(c.47) 
 
Tribunals and Inquiries Act 1992 
(c.53) 
 
Children (Scotland) Act 1995 (c.36) 
 
 
 
 
 
Vulnerable Witnesses (Scotland) 
Act 2004 (asp 3) 
 
Antisocial Behaviour etc. (Scotland) 
Act 2004 (asp 8) 
 
Legal Profession and Legal Aid 
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EXPLANATORY NOTES 

INTRODUCTION 

2. These Explanatory Notes have been prepared by the Scottish Government in order to 
assist the reader of the Bill and to help inform debate on it. They do not form part of the Bill and 
have not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 
section or schedule, does not seem to require any explanation or comment, none is given. 

COMMENTARY ON SECTIONS 

PART 1 – THE NATIONAL CONVENER AND CHILDREN’S HEARINGS SCOTLAND 
(CHS) 

The National Convener and CHS 

Section 1 – The National Convener 

4.  This section provides for the establishment of the post of National Convener of 
Children’s Hearings Scotland.  The first National Convener will be appointed by the Scottish 
Ministers. Subsequent appointments will be made by CHS with the approval of the Scottish 
Ministers, in terms of schedule 1, paragraph 8.  

Section 2 – Children’s Hearings Scotland 

5.  This section provides for the setting up of a dedicated national body to support the 
Children’s Hearings system to be known as Children’s Hearings Scotland.  

Section 3 – Further provision about the National Convener and CHS 

6.  This section introduces schedule 1 which makes further provision for the National 
Convener and CHS. 

The Children’s Panel 

Section 4 – Appointment of members of the Children’s Panel 

7.  This section places a duty on the National Convener to appoint panel members, and to 
endeavour to ensure that the Children’s Panel includes people from all local authority areas. 
Section 4(3) introduces schedule 2 which makes detailed provision concerning the recruitment, 
appointment, training and payment of expenses of panel members. Schedule 1 to the Children 
(Scotland) Act 1995 (“the 1995 Act”) established children’s panels for each local government 
area.  Under that schedule, 32 local children’s panels were established.  Schedule 6 to the Bill 
repeals this schedule.  As a result, the administration of the Children’s Panel will be undertaken 
by the National Convener of CHS. 
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Children’s hearings 

Section 5 – Children’s hearing 

8. Section 5 provides for children’s hearings to continue to be constituted of three panel 
members and for the hearings to carry out the functions conferred on them by this Bill or other 
legislation.  

Section 6 – Selection of members of children’s hearing 

9.  Section 6(1) provides for the National Convener to select the members of a children’s 
hearing.  The National Convener may (by virtue of paragraph 13(1) of schedule 1) delegate this 
function to area support teams to be established under paragraph 12 of schedule 1. Section 
6(2)(a) provides for each children’s hearing to continue to include both male and female panel 
members. Section 6(2)(b) provides for a limited degree of flexibility so that panel members may 
cross local authority boundaries to serve on hearings but that a children’s hearing must, so far as 
practicable, consist only of members of the Children’s Panel who live or work in the child’s local 
authority area.    

Section 7 – Holding of children’s hearing  

10.  This section provides for the National Convener to ensure that hearings are held where 
required in order to carry out functions under this Bill or other legislation.  

Section 8 – Location of children’s hearing  

11.  This section places a duty on the Principal Reporter (who is the person responsible for 
arranging all children’s hearings) to ensure that a children’s hearing takes place, so far as is 
practicable, in the child’s local authority area.  

Section 9 – Provision of advice to children’s hearings  

12.  This section provides a power for the National Convener to provide advice to children’s 
hearings. Section 9(2) contains a non-exhaustive list of the types of advice which the National 
Convener can provide to children’s hearings. This includes legal advice, procedural advice, 
advice about the consequences of decisions and advice about the implementation of decisions. 

Power to change the National Convener’s functions 

Section 10 – Power to change the National Convener’s functions 

13.  This section gives the Scottish Ministers power to specify further functions for the 
National Convener, either by creating entirely new functions or through transferring functions 
from existing bodies or persons.  Functions may also be removed from the National Convener or 
transferred to another body or person, should Ministers consider this to be appropriate. The 
power could also be used to specify the manner in which the National Convener must carry out a 
function or the time period in which the function must be carried out. Any such change to the 
functions of the National Convener, or specification about how a function must be carried out, 
will require to be made by an order subject to affirmative procedure, as defined in section 183. 
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Functions of CHS 

Section 11 – Provision of assistance to the National Convener 

14.  This section deals with the functions of CHS to support the work of the National 
Convener.  

Section 12 – Independence of the National Convener 

15.  This section provides a clear separation of functions between CHS and the National 
Convener and prevents CHS from directing the National Convener in carrying out the National 
Convener’s functions. 

Section 13 – Directions 

16.  This section enables the Scottish Ministers to give directions to CHS about the conduct of 
its functions. Such directions might relate to setting the strategic direction of CHS or its 
organisational objectives and outcomes. CHS must comply with these directions that may also be 
varied or revoked by Ministers. 

PART 2 – THE PRINCIPAL REPORTER AND THE SCOTTISH CHILDREN’S 
REPORTER ADMINISTRATION 

The Principal Reporter and SCRA 

Section 14 – The Principal Reporter 

17.  This section provides for the post of Principal Reporter to remain.  That post was 
established by sections 127(1) of the Local Government etc. (Scotland) Act 1994 (“the 1994 
Act”). 

Section 15 – The Scottish Children’s Reporter Administration 

18.  This section provides for SCRA to continue to exist as part of the Children’s Hearings 
system.  That body was established by section 128(1) of the 1994 Act. 

Section 16 – Further provision about the Principal Reporter and SCRA 

19.  Schedule 3 makes extensive further provision about the Principal Reporter and SCRA 
including their status and governance arrangements. 

The Principal Reporter 

Section 17 – Power to change the Principal Reporter’s functions 

20.  This section gives the Scottish Ministers power to vary the functions of the Principal 
Reporter. Ministers may specify further functions for the Principal Reporter, either by creating 
entirely new functions or through transferring functions from existing bodies or persons.  
Functions may also be removed from the Principal Reporter and transferred to another body or 
person should Ministers consider this to be appropriate. The power could also be used to specify 
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the manner in which the Principal Reporter must carry out a function or the time period in which 
the function must be carried out. Any such change to the functions of the Principal Reporter will 
be made by an order subject to affirmative procedure. 

Section 18 – Rights of audience 

21.  This section gives the Scottish Ministers the power to make regulations to empower the 
Principal Reporter to conduct any proceedings before the sheriff or sheriff principal in relation to 
the Children’s Hearings system.  A person carrying out the functions of the Principal Reporter (a 
“reporter”) need not be an advocate or solicitor to fulfil this role. Ministers may also prescribe 
any qualification, training or experience that must be undertaken by the Principal Reporter (and 
other reporters exercising the Principal Reporter’s functions) before conducting such court 
proceedings. The current regulations governing this are the Reporters (Conduct of Proceedings 
before the Sheriff) (Scotland) Regulations 1997 (S.I. 1997/714). 

Functions of SCRA 

Section 19 – Assisting the Principal Reporter 

22.  This section replicates section 128(3) of the 1994 Act and relates to SCRA’s duty to 
support the Principal Reporter in carrying out the Principal Reporter’s functions.    

Section 20 – Provision of accommodation for children’s hearings 

23.  This section places a duty on SCRA to continue to provide suitable accommodation and 
facilities for children’s hearings. Section 20(2) provides that such accommodation and facilities 
must, so far as practicable, be provided within each local authority area across Scotland. Section 
20(3) places a duty on SCRA to ensure that accommodation and facilities for children’s hearings 
will continue to be separate from criminal courts and police stations. This is to maintain the clear 
distinction between the Children’s Hearings system and the criminal justice system.   

Section 21 – Independence of the Principal Reporter 

24.  This section is based on section 128(8) of the 1994 Act and stipulates that SCRA cannot 
direct or guide the Principal Reporter in the conduct of the Principal Reporter’s statutory 
functions.   

Section 22 – Directions 

25.  This section is based on section 134 of the 1994 Act and provides for the Scottish 
Ministers to give written directions to SCRA on the carrying out of their functions. This power 
could be used, for example, to set the strategic direction of the children’s reporter service or to 
set organisational objectives and outcomes.  
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Transfer of staff, property etc. 

Section 23 – Transfer of staff, property etc. 

26.  This section introduces schedule 4 which makes provision about the transfer of staff, 
property, rights, liabilities and obligations from SCRA, local authorities or the Scottish Ministers 
to CHS. 

PART 3 – GENERAL CONSIDERATIONS 

General considerations 

Section 24 – Welfare of the child 

27. This section is based on section 16(1) of the 1995 Act and links decisions and 
determinations of courts and children’s hearings to an overarching welfare principle in relation to 
the child. When arriving at a decision about a matter relating to a child, the children’s hearing or 
court must, as their paramount consideration, have regard to the need to safeguard and promote 
the child’s welfare throughout childhood.   

Section 25 – Decisions inconsistent with section 24 

28.  Section 25(1) is based on section 16(5) of the 1995 Act and provides that a decision can 
be made which is inconsistent with the welfare of the child requirement in section 24, if the 
children’s hearing or court considers this departure from that principle necessary to protect the 
public from serious harm. However the welfare of the child must still be treated as a primary 
consideration, rather than as the paramount consideration.    

Section 26 – Views of the child 

29.  This section is based on section 16(2) of the 1995 Act and provides that the children’s 
hearing or sheriff must, so far as is reasonably practicable, give the child the opportunity to 
express the child’s views, and take account of the child’s expressed views in coming to 
decisions. When doing this the children’s hearing or sheriff must take account of the age and 
maturity of the child.   

30.  Section 26(4) provides that a child aged 12 years or more is presumed capable of forming 
a view, but the capacity of each child should be assessed individually, and the sheriff or hearing 
should take account of the views of children under 12 when that child is capable of forming and 
expressing a view. This section does not apply where a sheriff is deciding whether to make a 
child protection order (CPO) in relation to a child. As an emergency protection measure, it would 
not be possible to seek the child’s views before making a CPO. 

Section 27 – Children’s hearing: pre-condition for making certain orders and warrants 

31.  This section applies in situations where a children’s hearing may make, vary or continue 
certain orders or grant a warrant. It provides that the hearing should only do so if it would be 
better for the child than not making, varying or continuing the order or granting the warrant. This 
“no order” principle is a fundamental principle of the Children’s Hearings system.  
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Section 28 – Sheriff: pre-condition for making certain orders and warrants 

32.  This section applies in situations where a sheriff may make, vary or continue certain 
orders or grant a warrant. Section 28 provides that the sheriff should only make, vary or extend 
the order, or grant the warrant, if it would be better for the child to do so than not. 

Section 29 – Children’s hearing: duty to consider appointing safeguarder 

33.  This section is based on section 41 of the 1995 Act and places a duty on children’s 
hearings to consider whether to appoint a safeguarder. Section 29(3) and (4) is based on section 
41(3) of the 1995 Act and requires the children’s hearing to state the reasons for appointing a 
safeguarder. This serves the purpose of indicating to the safeguarder the issues that the 
safeguarder ought to address. 

PART 4 – SAFEGUARDERS PANELS 

Section 30 – Safeguarders Panels 

34.  Safeguarders are independent persons appointed by a court or children’s hearing when it 
is considered necessary to safeguard the interests of the child in cases before them. Section 30(1) 
places a duty on every local authority to establish a panel of persons to safeguard the interests of 
children in proceedings before a children’s hearing or before the sheriff for the purposes of 
children’s hearings. Section 30(2) enables the Scottish Ministers to make regulations in relation 
to Safeguarder Panels, including the establishment and management of Safeguarders Panels, and 
the appointment, qualifications, training and functions of members of Safeguarder Panels (i.e. 
safeguarders). Section 30(3) enables Ministers to give directions about carrying out the functions 
relating to Safeguarders Panels, prescribed in regulations under subsection (2). Section 30(4) 
provides that such Ministerial directions cannot be given to safeguarders. 

Section 31 – Functions of safeguarder 

35.  Section 31 is based in part on rule 14 of the Children’s Hearings (Scotland) Rules 1996 
(“the 1996 Rules”) and relates to the functions of safeguarders once appointed by a children’s 
hearing or sheriff. Section 31(1)(b) provides that safeguarders must attend all hearings so far as 
is reasonably practicable.  

Section 32 – Termination of appointment of safeguarder appointed by children’s hearing 

36.  This section relates to safeguarders appointed by a children’s hearing and provides that 
the appointment of the safeguarder ends on the final disposal of the child’s case.  

PART 5 – CHILD ASSESSMENT AND CHILD PROTECTION ORDERS 

Child assessment orders 

Section 33 – Child assessment orders 

37.  Sections 33 and 34 are based on section 55 of the 1995 Act and provide for the local 
authority to apply to the sheriff for a “child assessment order”.  It provides for an assessment to 
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be made of a child’s health or development or of the way in which she or he has been treated or 
is likely to be treated even in the absence of consent by the parent. Section 33(3)(b) provides for 
the removal of the child to the place where the assessment is to be carried out, and the keeping of 
the child at an establishment for the purposes of the assessment. Section 33(5) sets a maximum 
duration for the child assessment order of three days.  

Section 34 – Consideration by sheriff 

38.  This section relates to circumstances where a local authority has applied to the sheriff for 
a child assessment order. Section 34(2) sets out what the sheriff must be satisfied of before 
making the child assessment order. Section 34(3) gives discretion to the sheriff on determination 
of the application for a child assessment order to make a child protection order if the conditions 
in section 36(2) are satisfied. 

Child protection orders 

Section 35 – Child protection orders 

39.  Section 35(1) is based on section 57(1) of the 1995 Act and provides that anyone can 
apply to the sheriff for a child protection order. Section 35(2) is based on section 57(4) of the 
1995 Act and deals with what a child protection order may do.  Section 35(2)(d) allows for the 
sheriff to authorise that an assessment of a child’s health or development be undertaken in the 
same way as would be achieved through the granting of a child assessment order. Section 35(3) 
provides the sheriff with a general power to make any other authorisation or requirement deemed 
to be necessary in order to safeguard or promote the welfare of a child. 

40. Subsection (4) of section 35 reinforces the differing purposes that child protection orders 
and child assessment orders serve, and provides that a child protection order can include an 
assessment of a child’s health only as part of an order that also includes an authorisation of a 
type mentioned in subsection (2)(b) or (c) of that section. 

Consideration of application by sheriff 

Section 36 – Consideration by sheriff: application by local authority only 

41.  This section is based on section 57(2) of the 1995 Act and relates specifically to the 
sheriff’s consideration of a local authority application. Section 36(2) sets out what the sheriff 
must be satisfied of before making the child protection order.    

Section 37 – Consideration by sheriff: application by a local authority or other person 

42.  This section is based on section 57(1) of the 1995 Act and relates to the sheriff’s 
consideration of an application by any person, including a local authority. Section 37(2) sets out 
what the sheriff must be satisfied of before making the child protection order.    
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Ancillary measures 

Section 38 – Information disclosure directions 

43.  This section is based on section 57(4)(d) of the 1995 Act and places a duty on the sheriff 
to consider whether to make directions regarding the non-disclosure of the location of a child 
who is the subject of a child protection order.   

44.  Section 38(3)(b) extends this provision to encompass non-disclosure of any other 
information relating to the child as specified by the sheriff. 

Section 39 – Contact directions 

45.  This section is based on section 58(1) and (2) of the 1995 Act and places a duty on the 
sheriff to consider contact between the child and certain other persons during the subsistence of 
the child protection order.  It provides the sheriff with discretion to give direction about contact 
arrangements, subject to any conditions the sheriff considers appropriate, to safeguard and 
promote the welfare of the child.    

Section 40 – Parental responsibilities and rights directions 

46.  This section is based on section 58(4) of the 1995 Act and provides for an applicant for a 
child protection order to apply to the sheriff for a direction in relation to parental rights and 
responsibilities. A child protection order does not transfer parental rights and responsibilities to 
the applicant.  It provides for the sheriff to give such direction as might be necessary, for 
example, in order to ensure that a parent maintains beneficial contact with the child, or when a 
parent refuses to consent to a medical examination which is considered essential to allow for the 
proper consideration of the child’s needs.  

Notice of order 

Section 41 – Notice of child protection order 

47.  This section is based on section 57(5) of the 1995 Act and places a duty on the applicant 
to notify the persons listed when the sheriff makes a child protection order.   

Obligations of local authority 

Section 42 – Obligations of local authority where child to reside 

48.  This section is based on section 57(7) of the 1995 Act and applies where a child is 
removed to a place of safety under a child protection order.  It stipulates that the local authority 
maintains the duties under section 17 of the 1995 Act in relation to “looked after” children, 
subject to any conditions of the child protection order.  
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Review by children’s hearing of certain orders 

Section 43 – Review by children’s hearing where child in place of safety 

49.  This section is based partly on section 59 of the 1995 Act and relates to the review of a 
child protection order where the order directs the removal of a child to a place of safety.  This 
section does not apply where there is an existing application to the sheriff for review of the order 
under section 47 of the Bill. Section 43(2) and (3) relate to the initial children’s hearing which 
must be arranged by the Principal Reporter to sit on the second working day after the 
implementation of the child protection order.   

Section 44 – Review by children’s hearing where order prevents removal of child 

50.  This section is based on section 59 of the 1995 Act and relates to the review of a child 
protection order where the order prevents the removal of a child from a specified place. This 
section does not apply where there is an existing application to the sheriff for review of the order 
under section 47 of the Bill. Section 44(2) and (3) relate to the initial children’s hearing which 
must be arranged by the Principal Reporter to sit on the second working day after the day on 
which the child protection order is made.   

Decision of children’s hearing 

Section 45 – Decision of children’s hearing 

51.  This section is based on section 59 of the 1995 Act and provides for a children’s hearing 
arranged under section 43 or 44 to determine whether or not the conditions for the making of a 
child protection order are established and whether the order should be continued, varied or 
terminated. 

Variation or termination of order by sheriff 

Section 46 – Application for variation or termination 

52.  This section is based on section 60(7) to (9) of the 1995 Act and relates to an application 
to the sheriff to vary or terminate a child protection order.  Section 46(1) sets out the persons 
eligible to seek a variation of a child protection order and section 46(2) sets out the persons 
eligible to apply for the termination of a child protection order. The Principal Reporter cannot 
apply for a termination. Section 46(3) provides that an application to the sheriff cannot be made 
where a children’s hearing has commenced or where a children’s hearing has continued a child 
protection order under section 43 and 44 above.  

Section 47 – Notice of application for variation or termination 

53.  This section identifies those individuals who must be informed where an application has 
been made to have a child protection order varied or terminated. 

Section 48 – Children’s hearing to provide advice to sheriff in relation to application 

54.   This section is based on section 60(10) of the 1995 Act and provides the Principal 
Reporter with the power to convene a children’s hearing for the purposes of assisting the sheriff 
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in determining an application to the sheriff to vary or terminate a child protection order under 
section 46. 

Section 49 – Determination by sheriff 

55.  This section is based on section 60 of the 1995 Act and relates to the sheriff’s 
determination of an application under section 46 above.  It stipulates that the sheriff must 
provide an opportunity for the persons listed in subsection (2) to make representations before the 
sheriff makes a determination. Section 49(3) and (4) set out the timescale for determination of 
the application and provides for the order to cease if the application is not determined within 
three working days. Section 49(5) sets out the actions which a sheriff may take in determination 
of the application. The sheriff may terminate, vary or confirm the child protection order. Any 
termination has immediate effect. 

Termination of order 

Section 50 – Automatic termination where no attempt to implement order within 24 hours 

56.  This section is based on section 60(1) of the 1995 Act and provides for a child protection 
order to cease to have effect if the applicant has not attempted to implement the order within 24 
hours of it having been made. Child protection procedures are designed to provide immediate 
protection to the child and it may be assumed that such a delay is linked to changes in 
circumstances.  This provision does not apply in those instances where a child protection order 
has been made under section 35(2)(c), preventing the child from being removed from a place of 
safety. 

Section 51 – Power of Principal Reporter to terminate order 

57.  This section is based on section 60(3) and (4) of the 1995 Act and provides the Principal 
Reporter with the power to terminate a child protection order made by the sheriff where the 
reporter receives  further evidence to suggest that the conditions for the making of the order are 
no longer satisfied.  The reporter may terminate an order up until the children’s hearing 
commences under section 43 or 44, or until the hearing of an application to the sheriff 
commences under section 46.  

Section 52 – Termination of order after maximum of 8 working days 

58.  This section is based on section 65(2) of the 1995 Act. A child protection order cannot 
remain effective beyond the eighth working day after it was made. It ceases to have effect before 
that day when a children’s hearing arranged under section 67 begins or when notice is given 
under section 66(3) that no hearing will take place.  

Other emergency measures 

Section 53 – Application to a justice of the peace 

59.  This section is based on section 61(1) to (4) and (8) of the 1995 Act and provides an 
alternative procedure where application to the sheriff for a child protection order is not 
practicable. It provides for a justice of the peace to apply the same considerations set out for the 
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sheriff under sections 36 and 37 above. Section 53(4) and (5) place time restrictions on orders 
made by a justice of the peace. The maximum possible subsistence of such an order is 24 hours. 
Section 53(6) provides the Principal Reporter with powers to terminate an order made by a 
justice of the peace where the Principal Reporter is satisfied that the conditions for the making of 
the order are no longer satisfied.  

Section 54 – Constable’s power to remove child to place of safety 

60.  This section is based on section 61(5) of the 1995 Act and provides police officers with 
powers to remove a child to a place of safety for a period of up to 24 hours without involvement 
of a sheriff.  The police officer must be satisfied that the conditions for the granting of a child 
protection order exist but it is not practicable to pursue an application to a sheriff.   Section 54(4) 
provides that police officers must not exercise this power where a child protection order is in 
effect for the child or where an application for a child protection order or for an order under 
section 53 has been submitted to the sheriff or to a justice of the peace respectively, and that 
application has been refused.   

61.  Section 54(5) provides the Principal Reporter with powers to order the release of the 
child from the place of safety where the reporter is satisfied that the conditions for placing the 
child in the place of safety are no longer met. Section 54(6) provides for the release of the child 
following section 54(5).  

Section 55 – Section 53 and 54: regulations 

62.  This section enables the Scottish Ministers to make regulations relating to the duties 
relating to a child removed to, or kept in, a place of safety by police officers or under an order 
made by a justice of the peace. Section 55(2) provides that such regulations may require that 
specified individuals be notified of the removal of the child, the location of the child, and the 
cessation of an order under section 53.   

Implementation of orders: welfare of child 

Section 56 – Implementation of orders: welfare of child 

63.  This section provides that, where a child protection order, a child assessment order or an 
order under section 53 is made, the applicant (and any other person specified in the order) must 
only take such steps to implement that order as that person reasonably believes are necessary to 
safeguard or promote the welfare of the child. 

Offences 

Section 57 – Offences 

64.  This section provides that intentionally obstructing the implementation of a child 
assessment order, a child protection order, or an order under section 53 is a criminal offence, as 
is obstructing a constable acting under section 54. This offence attracts a maximum fine of level 
3 on the standard scale  
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PART 6 – INVESTIGATION AND REFERRAL TO CHILDREN’S HEARING 

Provision of information to Principal Reporter 

Section 58 – Local authority’s duty to provide information to Principal Reporter 

65. This section is based on section 53(1) of the 1995 Act and relates to the duties of the local 
authority to make inquiries into the child’s circumstances where the local authority considers (i) 
that the child is in need of protection, guidance, treatment or control and (ii) that the child is in 
need of compulsory measures of supervision. Where both these conditions are satisfied then the 
local authority must give any information that it has about the child to the Principal Reporter.  

Section 59 – Constable’s duty to provide information to Principal Reporter 

66.  Section 59(1) and (2) is based on section 53(2)(a) of the 1995 Act and relates to the duties 
of the police to provide information to the Principal Reporter where the police consider that a 
child is in need of protection, guidance, treatment or control and that a compulsory supervision 
order should be made in respect of the child. 

67.  Section 59(3) is based on section 53(3) of the 1995 Act and relates to the duty of the 
police to provide information to the reporter when the police have reported the commission of an 
offence that relates to a child to the Procurator Fiscal. This covers both where the child is the 
victim or the perpetrator of the alleged offence.  

Section 60 – Court’s duty to provide information to Principal Reporter 

68. This section is based on section 54(1) and (2) of the 1995 Act and provides for a court to 
refer a case to the Principal Reporter and to provide a section 60 statement. A court dealing with 
matters such as divorce, separation, parental responsibilities or parental rights, adoption, or 
proceedings against a parent for failing to secure regular attendance by his or her child at school, 
may, if satisfied that one or more grounds (except for offence grounds) for referral to a hearing is 
established, refer the child to the Principal Reporter. Where information is passed on to the 
reporter under this section, the reporter must investigate and assess whether compulsory 
measures of supervision is the best course of action for the child. If so, the reporter must arrange 
a hearing and section 68 provides that the ground specified by the court making the referral is 
treated as if the ground for referral had been established by the sheriff. Therefore, there will be 
no need for  grounds to be accepted before a children’s hearing can proceed to discuss the case.  
The statement from the referring court to the reporter must: specify which ground for referral 
applies to the child; set out the reasons for the court having decided that there is a ground for 
referral; and set out any other relevant information.   

Section 61 – Provision of evidence from certain criminal cases 

70. Section 61 is based on section 53(6) of the 1995 Act and gives the Lord Advocate a power 
to direct the prosecutor to provide evidence obtained during a criminal investigation to the 
Principal Reporter without any request being made by the reporter.     
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Section 62 – Provision of information from other persons 

71. This section is based on section 53(2)(b) of the 1995 Act. The Principal Reporter’s duty to 
respond to information obtained is governed by section 64. Section 62 deals with other persons 
furnishing the reporter with information which suggests that a child may be in need of 
compulsory measures of supervision. This may include a medical practitioner, health visitor, 
neighbour, youth club leader, friend, nursery or children’s centre, or even the child or parents 
themselves. 

Section 63 – Provision of information from constable: child in place of safety 

72. This section applies where a child has been detained by the police in a place of safety and 
it has been decided not to proceed with criminal charges against the child. The police must 
inform the Principal Reporter of this under section 43(5) of the Criminal Procedure (Scotland) 
Act 1995.   

73. Section 63(2) gives the reporter the power to direct that the child be released from the 
place of safety or to direct that the child is kept in the place of safety until the reporter 
determines under section 64(2) whether the section 65 grounds apply to the child and whether it 
is necessary for a compulsory supervision order to be made. 

 Investigation and determination by Principal Reporter 

Section 64 – Investigation and determination by Principal Reporter 

74. This section is based on section 56(1) of the 1995 Act and provides that where information 
is passed on to the Principal Reporter under section 41, under section 58 to 62 or under section 
43(5) of the Criminal Procedure (Scotland) Act 1995, the reporter must investigate and assess 
whether there is sufficient, relevant evidence to support section 65 ground(s) for referral and 
whether compulsory measures of supervision is the best course of action for the child. If the 
reporter determines that both tests are satisfied, the reporter must refer the child to a hearing. The 
reporter may make further investigations as necessary or require the local authority to submit a 
report on the child.   

Section 65 – Meaning of “section 65 ground” 

75. This section is based on section 52 of the 1995 Act and sets out the grounds upon which a 
child can be referred to a children’s hearing. These are known as the “grounds for referral”.  

76. The Principal Reporter must refer a child to a children’s hearing where any of the grounds 
in section 65 exist and the reporter is satisfied that the child is in need of compulsory measures 
of supervision. The grounds for referral to a children’s hearing may relate: to situations where 
the child has been or may be harmed by others; or to a specific incident, incidents or pattern of 
behaviour by the child, or concerning the child. Whatever the ground(s) for referral for a child, 
there also needs to be an assessment by the reporter to determine whether the child requires 
compulsory measures of supervision in consequence of with the ground(s) for referral and the 
child’s overall circumstances.  Therefore the existence of a ground for referral is a necessary, but 
not a sufficient condition in and of itself, to trigger a referral to a children’s hearing. It is for the 
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reporter to decide which ground or grounds for referral apply and then to draw up a statement of 
facts in support of the ground or grounds if the reporter considers there is a need for compulsory 
measures of supervision.  

77. Section 65(2) sets out the grounds for referral to be considered by the reporter and to be 
accepted by the child and relevant person before a children’s hearing or, if the grounds are not so 
accepted, then established before the sheriff.  

78. There are three situations where the grounds will not require to be accepted or established 
before a hearing or the sheriff respectively:   

(a) under section 60 where a court refers a child to the Principal Reporter on non-
offence grounds, 

(b) under section 69 where the sheriff has made a child the subject of an Antisocial 
Behaviour Order and directed the reporter to arrange a hearing, 

(c) under section 70 where a child has pled guilty to or been convicted of an offence 
in the criminal court, and the child has been referred to a children’s hearing. 

79. In these situations, the grounds are treated as having been already established by the 
sheriff. 

80. Section 65(2)(a) to (g) relate to the conduct of persons in the child’s life; section 65(2)(h) 
relates to children looked after by the local authority; section 65(2)(i) relates to children who are 
subject to a permanence order; and section 65(2)(j) to (o) relate to the conduct of the child.  

81. Section 65(2)(a) is based on section 52(2)(c) of the 1995 Act and provides for situations of 
inadequate parenting on the part of the person who has parental care of the child. A lack of  care 
may arise in a wide variety of ways and may be the outcome of the parent’s actions, such as 
emotional abuse, or of the parent’s omissions, as in neglect. The lack of parental care may result 
from a parent’s intentional or unintentional behaviour and could be a consequence of a parent’s 
alcohol or drug abuse, mental ill-health, limited ability or lack of parenting skills.  

82. Section 65(2)(a) may be based on past or present lack of parental care but such lack of 
care needs to link to the impact on the child’s health or development, or may be a cause of the 
child’s suffering. The lack of care may relate to another child, but it is the likely impact on the 
instant child that needs to be considered. This ground can be used to protect a new-born child 
joining the household where there is evidence of a lack of care towards other children or the lack 
of care can be drawn by inference from the parent’s lifestyle or capacity. 

83. Section 65(2)(b), (c) and (d) are based on section 52(d) to (f) of the 1995 Act in relation to 
situations where Schedule 1 offences have been committed, such as sexual offences, an offence 
involving bodily injury, ill-treatment, neglect, exposure or abandonment. “Close connection” at 
section 65(2)(c) is defined in section 65(3) below. 

84. “Household” at section 65(2)(d) can be given a wide interpretation. It means more than 
simply the bricks and mortar of the building where people live. When people are held together 
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by particular bonds of affection or contact, even though people may not be living together at the 
same address, they may still be members of the same household.  

85. Section 65(2)(e) is designed to protect the child exposed to significant negative influences. 
It may include situations of a child in a home frequented by drug addicts or alcoholics, a child 
who is frequenting a neighbour’s house where the child is being involved in harmful activity, 
and a child who has been groomed by a paedophile, whether within or outwith the home or 
online. 

86. Section 65(2)(f) is designed to cover children who are in an environment of domestic 
abuse.  

87. Section 65(2)(g) provides for a child whose parent is living with, or who has significant 
contact with, for example someone convicted of rape or other serious sexual offences.  

88. Section 65(2)(h) is based on section 52(2)(l) of the 1995 Act and provides for children 
who are being looked after by the local authority through a voluntary agreement and who, for 
example, repeatedly abscond or endanger themselves or others by their own behaviour.  

89. Section 65(2)(i) provides for children who are the subject of  a permanence order under 
the Adoption and Children (Scotland) Act 2007 and who may require special measures for their 
support. 

90. “Special measures” in section 65(2)(h) and (i) means measures over and above being 
looked after by a local authority or under the terms of the permanence order. The Principal 
Reporter must still decide if the ground is evidenced and there is a need for compulsory 
measures over and above the local authority’s powers. The ground may apply, for example, 
where a child meets the criteria for secure accommodation or where the child has particular 
needs or behaviours that cannot be adequately addressed within the scope of the permanence 
order. 

91. Section 65(2)(j) is based on section 52(2)(i) of the 1995 Act. This ground applies only to 
children who have committed an offence.  

92. Section 65(2)(k) and (l) are based on section 52(2)(j) of the 1995 Act and applies to 
children who have misused alcohol or drugs. “Controlled drug” is defined in section 65(4) by 
reference to the Misuse of Drugs Act 1971. 

93. Section 65(2)(m) is a new ground designed to cover circumstances where the behaviour or 
conduct of the child (of any age) either has caused or is likely to cause serious harm to 
themselves (e.g. self-harm or serious risk-taking behaviour such as repeatedly playing on railway 
lines), or has caused or is likely to cause serious harm or have a seriously adverse effect on the 
health, safety or development of another person (e.g. gang behaviour or severe bullying).  

94. Section 65(2)(n) is based on section 52(2)(a) of the 1995 Act. It is designed to cover 
situations where a child is behaving in such a way that the child does not respond to the 
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reasonable controls and boundaries made by the parent(s).  For example this may apply when a 
child is running away or continually staying out overnight without the consent of the parent.  
“Relevant person” is defined in section 185. 

95.  Section 65(2)(o) is based on section 52(2)(h) of the 1995 Act. “Reasonable excuses” are 
defined in section 42 of the Education (Scotland) Act 1980. The Act refers to difficulties with 
travel arrangements, health problems or special circumstances acceptable to the education 
authority or a court. Exclusion due to a child’s disruptive behaviour does not constitute a 
reasonable excuse for not attending school. A child who is being appropriately educated at home 
is considered to have a reasonable excuse. 

Section 66 – Determination under section 64: no referral to children’s hearing 

96.  This section is based on section 56(4) and (5) of the 1995 Act and relates to 
circumstances where the Principal Reporter is satisfied that a children’s hearing does not require 
to be arranged. Section 66(2) applies where a child is kept in a place of safety and places a duty 
on the reporter to order the release of the child from the place of safety. Section 66(3) and (4) 
provide that the reporter must inform the relevant local authority, as well as the child, relevant 
person and any person(s) who provided notice or information, of the decision not to refer the 
child to a hearing.  

97.  Section 66(5) is based on section 56(4)(b) of the 1995 Act and provides for the reporter, 
if the reporter considers it appropriate, to refer the case to a local authority with a view to their 
making arrangements for advice, guidance and assistance to the child and the child’s family. 
Section 66(6) is based on section 56(5) of the 1995 Act and provides that the reporter cannot 
subsequently refer a child to a hearing unless the reporter receives new information to support a 
subsequent referral. 

Section 67 – Determination under section 64: referral to children’s hearing 

98.  This section is based on section 56(6) of the 1995 Act and provides that, where the 
Principal Reporter is satisfied that a children’s hearing is required, the reporter must arrange the 
hearing. Section 67(5) provides that when the reporter is satisfied that a hearing is required for a 
child who is detained in police custody, the reporter must arrange for a children’s hearing to take 
place on the third day after the reporter received the referral from the police. Section 67(6) and 
(7) is based on section 56(7) of the 1995 Act and provides that the reporter must request a report 
on the child from the relevant local authority unless the reporter has already done so as part of an 
initial investigation, in which event the reporter may request supplementary information from the 
local authority.  

Section 68 – Referral following section 60 statement: special procedure  

99. This section is based on section 54(3) of the 1995 Act and provides that where a court 
refers a case to the Principal Reporter, the ground(s) for referral are to be treated as having been 
established by the sheriff under section 113 of this Bill.  The reporter is not required to 
investigate the matter further (although the reporter may do so) and must refer directly to a 
children’s hearing. The section 60 statement (a certificate signed by the clerk of the court) shall 
be conclusive evidence that the ground is established.   
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Section 69 – Requirement under Antisocial Behaviour etc. (Scotland) Act 2004 

100. This section replaces section 52(2)(m) and (2A) of the 1995 Act and provides that where 
the sheriff refers a case to the Principal Reporter under section 12 of the Antisocial Behaviour 
etc. (Scotland) Act 2004, the ground(s) are to be treated as having been established by the sheriff 
under section 113 of this Bill.  The reporter is not required to investigate the matter further and 
must refer directly to a children’s hearing.    

Section 70 – Case remitted under section 49 of Criminal Procedure (Scotland) Act 1995 

101. This section applies when a child has pled guilty to or been convicted of an offence in the 
criminal court, and the child has been referred to a children’s hearing. In these circumstances, the 
grounds for referral are deemed to be established by the sheriff under section 113 of this Bill, 
and do not need to be accepted or denied by the child and relevant person(s).  

Section 71 – Child in place of safety: Principal Reporter’s powers 

102. This section is based on section 63 of the 1995 Act and deals with the situation where the 
police make a referral to the Principal Reporter when a child is detained in police custody and 
where it has been decided that criminal proceedings are not going to be taken. Section 71(2) 
makes provision for the reporter to direct the release of the child from police custody or to direct 
that the child continues to be detained whilst the reporter investigates whether compulsory 
measures of supervision are necessary for the child.  

PART 7 – ATTENDANCE AT CHILDREN’S HEARING  

Section 72 – Child’s duty to attend children’s hearing 

103. This section is based on section 45(1)(b) and (2) of the 1995 Act and places an obligation 
on the child to attend a children’s hearing unless excused under section 72(3) or rules under 
section 170. Section 72(3) sets out the circumstances where a child may be excused from 
attending all or part of the hearing. Section 72(3)(a) aims to avoid the possibility of the child 
being inhibited or influenced in what he or she says by the presence of another person, and also 
to avoid distress to the child caused by being in the presence of an alleged or actual abuser.  
However, the hearing must also consider whether the child’s attendance is necessary to support a 
fair hearing for all parties who may be affected by the outcome, although the child’s welfare is 
paramount. A fair hearing will often require that a schedule 1 offender be given the opportunity 
to respond to any points raised by the child. 

104. Section 72(3)(b) provides for the hearing to excuse the child where attendance may be 
damaging to the child’s physical, mental or moral welfare. Section 72(3)(c) provides for the 
hearing to excuse the child where the hearing considers the child would not be able to understand 
the process. Section 72(4) provides for when the children’s hearing may excuse a child from a 
child’s obligation to attend a grounds hearing.  Acceptance or denial of grounds by a child is a 
fundamental part of the hearing and a child may only be excused from this part of the hearing 
where the hearing considers that the child is not capable of understanding the explanation. 
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Section 73 – Relevant person’s duty to attend children’s hearing 

105. This section is based on section 45(8)(b) of the 1995 Act and places an obligation on the 
relevant person to attend a children’s hearing unless excused under section 73(3) or rules made 
under section 170, or excluded under section 75(2). Section 73(3) sets out the circumstances 
where a relevant person may be excused from attending all or part of the hearing.  The hearing 
may determine that the obligation of the relevant person to attend the hearing is unreasonable or 
unnecessary for the proper consideration of the case. This determination may be made by the 
hearing either when the relevant person fails to attend or when a relevant person asks to be 
excused. Section 73(4) provides that a relevant person who is required to attend a hearing but 
who fails to do so commits an offence and is liable on summary conviction to a fine up to level 3 
on the standard scale.  

Section 74 – Power to proceed in absence of relevant person 

106. This section provides for the children’s hearings to proceed in the absence of a relevant 
person where the hearing considers it appropriate to do so. 

Section 75 – Power to exclude relevant person from children’s hearing 

107. This section is based on section 46 of the 1995 Act and provides discretion for the hearing 
to exclude a relevant person under the circumstances set out at section 75(1).  There are two 
grounds for exclusion: that the presence of the relevant person is preventing the hearing from 
obtaining the views of the child; or that significant distress will be caused to the child.  

108. There may be a conflict between the relevant person and the child or the child may be 
unable to discuss sensitive matters in front of the relevant person. Section 75(2) provides for the 
relevant person to be excluded by the hearing for as long as is necessary. The presence of both 
the relevant person and the child in the same room could cause the child significant distress. This 
may happen where a child is afraid of the relevant person or because re-establishing contact with 
a relevant person may cause significant distress to the child.  

109. Section 75(3) provides that the chairing member of the children’s hearing must explain to 
each excluded person the discussion that was held in their absence. Section 171 provides that a 
children’s hearing can withhold information if the hearing considers that disclosing it would be 
significantly against the interests of the child.  

Section 76 – Power to exclude relevant person’s representative from children’s hearing 

110. This section is based on section 46 of the 1995 Act and provides discretion for the hearing 
to exclude any representative of the relevant person under the circumstances set out at section 
76(1). There are two grounds for exclusion: that the presence of the relevant person’s 
representative is preventing the hearing from obtaining the views of the child; or that significant 
distress will be caused to the child. Section 76(3) provides that the chairing member of the 
children’s hearing must explain to each excluded person the discussion that was held in their 
absence. Section 171 provides that a children’s hearing can withhold information if the hearing 
considers that disclosing it would be significantly against the interests of the child. 
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Section 77 – Rights of certain persons to attend children’s hearing 

111. This section is based on sections 43 and 45(1)(a) and (8)(a) of the 1995 Act and lists those 
who have a right to attend a children’s hearing. No person, other than those listed, may attend a 
children’s hearing unless the chairing member considers that the person’s attendance is 
necessary for the proper consideration of the case.  The chairing member has discretion to permit 
any other person to attend the hearing if the child or relevant person do not object.  The chairing 
member must ensure that attendance at the hearing is kept to a minimum. 

112. Section 77(2)(a) is based on section 43(1) of the 1995 Act and provides the chairing 
member with discretion to allow hearing participants who do not have a statutory right to attend 
but whose presence is necessary for the proper consideration of the case e.g. a social worker, to 
attend the hearing. Section 77(2)(b) is based on Rule 13 of the 1996 Rules and gives the chairing 
member discretion to allow observers without a statutory right to attend but with a legitimate 
interest, such as trainee panel members, to attend the hearing. The chairing member’s discretion 
applies where no objection is raised by the child or relevant persons. 

113. Section 77(3) is a new provision which reflects current good practice and provides the 
child or relevant person with the power to object to the presence of observers under section 
77(2)(b). If there is any such objection, the chairing member cannot permit the observer to attend 
the hearing. This right does not apply to circumstances under section 77(2)(a), for example 
where the chairing member has allowed a social worker to attend the hearing for the proper 
consideration of the case.  

114. The children’s hearing as a whole may exclude a newspaper or news agency 
representative under section 77(5) and the chairing member of the hearing may explain to the 
representative the substance of the discussion that was held in their absence.  

PART 8 – PRE-HEARING PANEL 

Section 78 – Referral of certain matters for pre-hearing determination 

115. This section is based on section 64 of the 1995 Act and relates to the procedure for pre-
hearing panels (currently known as “business meetings”). A pre-hearing panel must comprise of 
3 panel members selected by the National Convener.  The subsequent children’s hearings may or 
may not comprise the same panel members. 

116. Section 78(2) provides that the Principal Reporter must refer the issue of whether a 
particular person should be deemed  to be a relevant person if requested to do so by the person in 
question.  Subsection (2)(b) provides that the reporter may refer that issue to the pre-hearing 
panel for a determination on the reporter’s own initiative or where another person, the child or 
other relevant person so requests. Section 78(2)(c) and (3) set out other specific matters that the 
reporter, either on the reporter’s own initiative or following a request from the child, relevant 
person or safeguarder, may refer to a pre-hearing panel; consideration of releasing a child or 
relevant person from their obligation to attend the children’s hearing, and whether to notify the 
Scottish Legal Aid Board that the child must be represented by a lawyer.   
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117. Any person who claims to be a relevant person (e.g. the person may claim to ordinarily 
have charge of the child) may ask the pre-hearing panel to consider their status if the Principal 
Reporter has not recognised that they are a relevant person.  The child and any other relevant 
person may also challenge the reporter’s assessment if they think someone who has or who has 
not been recognised as a relevant person should or should not be, as the case may be. A pre-
hearing panel may be arranged at any stage prior to the children’s hearing (i.e. before a 
continued hearing, or a review hearing as well as before a grounds hearing).  

Section 79 – Determination of matter referred under section 78 

118. This section places a duty on the Principal Reporter to arrange a pre-hearing panel so that 
the hearing can decide on the matters referred under section 78. Section 79(2) provides that the 
pre-hearing panel must be arranged before the children’s hearing. Section 79(3) provides that if it 
is not possible for the reporter to arrange a pre-hearing panel for a date before the children’s 
hearing as required by section 79(2), the children’s hearing must determine the matters referred 
at the beginning of the hearing.  

Section 80 – Determination of claim that person be deemed a relevant person 

119. This section relates to when a pre-hearing panel (or children’s hearing) is considering the 
claim of a person to be a relevant person in relation to the child (a “relevant person claim”). It 
provides for this issue to be dealt with before any other matter.  Only if the pre-hearing panel or 
hearing determines that the person is a relevant person, can the person then take part in the 
discussions on any other issue referred.  Section 80(3) provides that the pre-hearing panel or 
hearing must deem the person to be a relevant person if they consider that the person has a 
significant involvement in the upbringing of the child. Section 80(4) provides for the 
consequences of that determination by the pre-hearing panel or hearing and provides that the 
status will be accorded for the purposes of Parts 7 to 15, 17 and 18 of the Bill and Parts 5A and 
5B of the Legal Aid (Scotland) Act 1986 (as inserted by Part 19 of the Bill) in so far as they 
relate to the children’s hearing, any subsequent children’s hearing under Part 11, any compulsory 
supervision order or other order or warrant made by the hearing or the sheriff, any review 
hearing or any court proceedings (i.e. application to establish grounds or appeal) and the 
implementation of the order. 

PART 9 – CHILDREN’S HEARING 

Statement of grounds 

Section 81 – Principal Reporter’s duty to prepare statement of grounds 

120. This section applies when the Principal Reporter is required to arrange a grounds hearing 
under section 67(2). It places a duty on the reporter to prepare the statement of grounds.  Section 
81(3) defines “statement of grounds” as a statement setting out which of the section 65 grounds 
the reporter believes applies in relation to the child and the facts on which the reporter bases that 
belief.  
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Children’s hearing: general requirement 

Section 82 – Requirement to establish child’s age 

121. This section is based on section 47 of the 1995 Act and relates to determining the child’s 
age. Section 82(2) is based on section 47(1)(a) of the 1995 Act and places a duty on the chairing 
member to ask the person who is the subject of the hearing to declare their age.  A children’s 
hearing only has jurisdiction over children within the meaning of section 184 of this Act. If the 
person is found not to be a child, within that meaning, the hearing may not continue with 
proceedings (except where section 70(5) applies or section 184(2) to (4) apply). Section 82(3) 
and (4) are based on section 47(1)(b) of the 1995 Act and provide for the person to make further 
declarations about the person’s age at any other time during the proceedings, and for the 
children’s hearing to make a fresh determination of the person’s age at any stage in the 
proceedings. Section 82(5) is based on section 47(2) of the 1995 Act and makes clear that the 
person’s age is worked out either on the basis of the person’s latest declaration or by 
determination by the children’s hearing. Section 82(6) is based on section 47(3) of the 1995 Act 
and provides that any decision, warrant or order made by the hearing is not challengeable on the 
basis that the age determined by the hearing is not the person’s true age. 

Special case 

Section 83 – Review to be carried out where compulsory supervision order already in force 

122. This section applies where the Principal Reporter arranges an initial hearing of a new 
ground of referral and the child is subject to an existing compulsory supervision order when the 
hearing considers the new ground. The hearing must review the existing order before making any 
further decisions about the need for compulsory measures of supervision in relation to the child 
based on the new ground for referral.   

Grounds hearing 

Section 84 – Grounds to be put to child and relevant person 

123. This is based on section 65(4) of the 1995 Act and places a duty on the chairing member 
of the hearing to explain to the child and each relevant person the grounds for referral, and to 
enquire whether those grounds are accepted by the parties or not (subsection (1)). The chairing 
member must not simply read out the grounds as stated by the Principal Reporter but he must 
endeavour to ensure that the child and relevant persons understand the nature of the grounds by 
explaining the statement of grounds and the grounds for referral. There is an exception 
(subsection (2)) for the situation where the child or relevant person is unable to understand the 
grounds for referral, for example, where the case relates to a very young child (see section 93).   

124. Sections 85 to 95 below deal with the subsequent stages of the children’s hearing 
depending on the outcome of the chairing member’s enquiry about the acceptance or denial  of 
the grounds for  referral.  

Section 85 – Grounds accepted: powers of grounds hearing 

125. This section is based on section 65(5) the 1995 Act and provides for the children’s hearing 
to proceed to a consideration of the case where the child and relevant person(s) have understood 
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and accepted the grounds for referral.   The children’s hearing must discuss the case with those 
present, taking into account the grounds, the information provided by the local authority and any 
other agencies, and any other relevant information available to the hearing.   

126. The consideration of a case is only complete when the hearing is in a position to make a 
decision as to what course of action is in the best interests of the child. Deferral of a decision 
may be considered appropriate, for example, because a particular report has not been completed 
in time, or the accuracy of a report is being challenged or because the child requires further 
assessment in order to fully determine the child’s needs.  A hearing will decide to defer a 
decision to a subsequent hearing if the hearing needs more information in order to fully 
determine the best outcome for the child.  If no further investigation is necessary, the hearing 
must either make a compulsory supervision order for the child or discharge the case. Section 88 
sets out the powers of the hearing where a children’s hearing decides to defer a decision.  

Section 86 – Some grounds accepted 

127. This section is based on section 65(6) of the 1995 Act and deals with hearings that need to 
consider more than one ground of referral. It sets out the circumstances where a child or relevant 
person accepts some of the grounds but not others and the grounds which are accepted by the 
child and relevant person are the same. The hearing must decide whether it is appropriate to 
proceed to making a decision on the basis of the grounds that are accepted, or not (subsection 
(2)). 

128. The subsequent procedure depends on which course of action the hearing has decided is 
appropriate. If the hearing considers that it is appropriate to proceed to make a decision on 
whether to make a compulsory supervision order the hearing must proceed under section 87 
(subsection (3)).  If the hearing consider it is not appropriate to make that decision the hearing 
must proceed under section 89 (subsection (4)). If a children’s hearing decide to proceed to a 
decision in respect of the grounds which are accepted, they cannot consider those grounds which 
have not been accepted.  The hearing must consider the best interests of the child and therefore, 
if serious grounds or facts cannot be fully considered by the hearing then this may inhibit proper 
consideration which would point towards a referral to the sheriff to establish those grounds. 
Conversely, the hearing might proceed to decision on the basis of the accepted grounds because 
it considers a delay in determination of the case to be detrimental to the child’s welfare. 

Section 87 – Accepted grounds: consideration by hearing 

129. This section provides for the hearing to proceed where some of the grounds are accepted 
under section 86 above.  The proceedings are similar to those set out in section 85 above where 
all the grounds are accepted.  The hearing may: make a compulsory supervision order; discharge 
the referral; or defer the decision until a subsequent children’s hearing. 

Section 88 – Powers of grounds hearing on deferral 

130. This section, which applies when the children’s hearing has under section 85(2) or 87(1) 
deferred making a decision as to whether to make a compulsory supervision order, sets out the 
options available to the hearing. Section 88(2) provides for the current hearing to make an 
interim compulsory supervision order where the children’s hearing decide that the nature of the 
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child’s circumstances is such that it is necessary for the protection, guidance, treatment or 
control of the child. Section 100 defines “interim compulsory supervision order”. Section 88(3) 
is based on section 69(3) to (6) and (9) to (11) of the 1995 Act and provides for the children’s 
hearing to make a medical examination order in order to obtain further information.  A child may 
for example be required to reside in an assessment centre, attend an educational psychologist or 
be subject to a medical examination. Section 101 defines “medical examination order”. 

131. Section 88(4) provides for the hearing to grant a warrant to secure attendance of the child 
at a subsequent children’s hearing where it is satisfied that the child would not otherwise attend.  
It should be noted that where it is more appropriate to make an interim compulsory supervision 
order then this may also ensure a child’s attendance at a subsequent hearing. Section 88(5) 
provides that the current hearing may excuse the child from attending the subsequent hearing 
where one of the circumstances specified in section 73(3) exists. Section 88(6) provides 
discretion for the current hearing to excuse a relevant person from attending the subsequent 
hearing where attendance is considered unnecessary or unreasonable as specified in section 
73(3).  

Section 89 – Some grounds not accepted: application to sheriff or discharge 

132. Section 89 is based on section 65(7) of the 1995 Act and sets out the procedure where the 
hearing decides under section 86 not to proceed where some of the grounds are accepted and 
some of the grounds are denied.  Subsection (1) provides for the hearing to discharge the referral 
in whole or to direct the Principal Reporter to make an application to the sheriff for a finding as 
to whether the stated grounds of referral not accepted by the child and relevant person at the 
hearing are established. 

133. Subsection (2) provides that where the hearing decide to refer the grounds to the sheriff 
for establishment of grounds, the chairing member must explain the purpose of this application 
to the child and relevant person(s) and inform the child of the child’s obligation to attend the 
hearing before the sheriff. This is based in section 65(8) of the 1995 Act. Section 89(3) to (5) 
sets out the powers available to the children’s hearings when an application is made to the sheriff 
to establish grounds for referral. A children’s hearings may make an interim compulsory 
supervision order where the conditions in subsection (4) are satisfied or grant a warrant to secure 
attendance of the child at the subsequent hearing before the sheriff if there is reason to believe 
that the child would not otherwise attend that hearing. It should be noted that where it is more 
appropriate to make an interim compulsory supervision order then this may also ensure a child’s 
attendance at a subsequent hearing.  

Section 90 – Non-acceptance of grounds: application to sheriff or discharge 

134. This section is based on section 65(7) of the 1995 Act and sets out the procedure where 
either the child and/or relevant person(s) do not accept any of the grounds for referral. It provides 
for the hearing to discharge the referral in whole or to direct the Principal Reporter to make an 
application to the sheriff for a finding as to whether the stated grounds of referral are established.   
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Section 91 – Direction under section 90: duty of chairing member 

135. This section is based on section 65(8) of the 1995 Act and applies when the hearing 
directs that an application be made to the sheriff under section 90. The chairing member must 
explain the purpose of this application to the child and relevant person(s) informing the child of 
the child’s obligation to attend the hearing before the sheriff. 

Section 92 – Direction under section 90: powers of grounds hearing 

136. Section 92 sets out the powers available to the children’s hearings when under section 
90(2)(a) an application is to be made to the sheriff to establish grounds for referral. These mirror 
those available under section 89. A children’s hearing may make an interim compulsory 
supervision order where the conditions in section 92(2) are satisfied or a warrant to secure 
attendance of the child at the subsequent hearing before the sheriff if satisfied that the child 
would not otherwise attend the hearing.  It should be noted that where it is appropriate to make 
an interim compulsory supervision order then this may also ensure a child’s attendance at a 
subsequent hearing.  

Section 93 – Child or relevant person unable to understand grounds 

137. This section is based on section 65(9) of the 1995 Act and sets out the procedure for the 
grounds hearing where a child or relevant person present at the hearing is unable to understand 
the grounds for referral and so can neither accept nor deny the grounds. Subsection (2) provides 
that the hearing must either direct the Principal Reporter to make an application to the sheriff for 
establishment of the ground or discharge the referral in part and proceed under sections 85 to 90 
or discharge the whole referral.  Subsection (3) provides that if the hearing consider that the child 
or relevant person would not be capable of understanding an explanation of the grounds, for 
example, if the child is a baby, then the chairing member is not required to proceed with an 
explanation under section 84(1) in so far as it relates to the person who is not capable of 
understanding the ground.  

Section 94 – Direction under section 93: duty of chairing member 

138. This section applies when the grounds hearing directs that an application be made to the 
sheriff under section 93(2)(a) to establish the ground. The chairing member must explain (in so 
far as is reasonably practicable) the purpose of this application to the child and relevant person(s) 
informing the child of the child’s obligation to attend the hearing before the sheriff, unless 
excused by the sheriff. 

Section 95 – Direction under section 93: powers of grounds hearing 

139. This section sets out the powers available to the grounds hearing when an application is 
made to the sheriff to establish grounds for referral under section 93(2)(a). These mirror those 
available to the hearing under sections 89 and 92.  A grounds hearing may make an interim 
compulsory supervision order where the conditions in section 95(2) are satisfied or a warrant to 
secure attendance of the child at the subsequent hearing before the sheriff if satisfied that the 
child would not otherwise attend the hearing. It should be noted that where it is appropriate to 
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make an interim compulsory supervision order then this may also ensure a child’s attendance at a 
subsequent hearing.  

Children’s hearing to consider need for further interim order 

Section 96 – Children’s hearing to consider need for further interim compulsory 
supervision order 

140. This section applies when a grounds hearing has directed the Principal Reporter to make 
an application to the sheriff to determine whether a ground is established under section 89(1)(a) 
(some grounds not accepted: application to sheriff or discharge), section 90(2)(a) (non-
acceptance of grounds: application to sheriff or discharge) or section 93(2)(a) (child or relevant 
person unable to understand grounds) and, by virtue of these provisions, has made an interim 
compulsory supervision order but the order will cease before the application to establish the 
grounds for referral is heard by the sheriff.  Section 96(2) enables the Principal Reporter to 
arrange a children’s hearing to determine whether to make a further interim compulsory 
supervision order. Section 96(3) provides that a children’s hearing may not make an interim 
compulsory supervision order if the effect of the order would be that the child would be subject 
to an interim compulsory supervision order for a continuous period of more than 66 days. 

Interpretation 

Section 97 – Meaning of “compulsory supervision order” 

141. This section is based on sections 70(1) to (3A) and (8) and 52(3) of the 1995 Act and sets 
out the meaning of a compulsory supervision order. A compulsory supervision order is an order 
made by a children’s hearing or sheriff that requires a child to comply with specified conditions 
and requires the local authority to perform duties in relation to the child’s needs. Section 97(2) 
sets out the measures which may be included in a compulsory supervision order.  The local 
authority which is responsible for giving effect to those measures will be specified in the order 
and is referred to in this section as the “implementation authority”.   

142. A compulsory supervision order may require the child to reside at a place specified in the 
order. Where such a measure is imposed, the order may include a prohibition on disclosing the 
place specified in the order.  It may also include a direction granting authority to the person who 
is in charge of the place which is specified to restrict the child’s liberty to the extent that the 
person considers appropriate taking account of the measures included in the order. Other 
measures which may be included in the compulsory supervision order are a movement restriction 
condition, a secure accommodation authorisation, a contact direction (between the child and a 
specified person or class of person) and a requirement that the child must comply with any other 
specified condition. In turn, the order may also specify duties which must be carried out by the 
implementation authority in respect of the child. Subsection (2)(f) provides that the order may 
contain a requirement that the authority arrange a specified medical examination or treatment of 
the child. 

143. Section 97(3) provides that when a children’s hearing or sheriff make a compulsory 
supervision order, they must consider whether to attach conditions to regulate any contact that 
the child may have with any other named person.  For example, the child may be required to live 
away from home as part of the compulsory supervision order but it may be desirable to maintain 
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contact with family members.  Alternatively, the children’s hearing or sheriff may regulate 
contact if the child remains at home and it appears to the children’s hearing that the child may 
benefit from contact with an absent father or a previous foster carer. Contact may also be 
regulated so the child is prohibited from any contact with a person. 

144. Section 97(4) and (6) provide the conditions that must be met before a movement 
restriction condition (defined in section 98) may be made by a hearing or sheriff. The hearing, or 
sheriff, must consider that it is necessary to include the movement restriction condition and one 
of the conditions in subsection (6) must be met.  The conditions are that the child has previously 
absconded and is likely to abscond again to the detriment of his welfare, or that the child is likely 
to self-harm or injure another person. 

145. Section 97(5) prescribes the conditions which must be met before a compulsory 
supervision order may include a secure accommodation authorisation. These conditions are 
three-fold. First, the compulsory supervision order must contain a residence requirement measure 
which specifies a residential establishment containing both secure and non-secure provision. 
Alternatively, the compulsory supervision order must specify two or more residential 
establishments, one of which contains non-secure accommodation. Secondly, one of the 
conditions in subsection (6) must be met (discussed in the preceding paragraph) and, thirdly, the 
children’s hearing or sheriff must be satisfied that a secure accommodation authorisation is 
necessary having considered other available supervision options including a movement 
restriction condition. Section 97(1) and (7) provide that a compulsory supervision order will 
subsist for a period of one year (beginning on the day after the day on which the order was made 
or the day on which the child reaches the age of 18, whichever is the earlier).  

Section 98 – Meaning of “movement restriction condition” 

146. This section defines “movement restriction condition”. It provides that the movement 
restriction condition, in relation to a child, restricts the child’s movement in a way specified in 
that condition, and it will contain a requirement for the child to comply with the arrangements 
specified for monitoring compliance with the movement restriction condition.  

Section 99 – Meaning of “secure accommodation authorisation” 

147. This section defines “secure accommodation authorisation” as an authorisation which 
enables a child to be placed and kept in secure accommodation within a specified residential 
establishment. “Secure accommodation” is defined in section 187.  

Section 100 – Meaning of “interim compulsory supervision order” 

148. This section defines “interim compulsory supervision order”. This order is similar to a 
compulsory supervision order under section 97 except that each interim order may last until the 
beginning of the next children’s hearing arranged to consider compulsory supervision of the 
child after the order is made, a day specified in the order or the day no longer than 22 days after 
the day on which the order is made, whichever is the earlier.  It may include any of the measures 
which a compulsory supervision order could contain (specified in section 97(2)) and will specify 
the implementation authority which has responsibility for giving effect to those measures.  An 
interim compulsory supervision order may contain a movement restriction condition or a secure 
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accommodation authorisation and section 97(3) to (6) apply to interim compulsory supervision 
orders as they apply to a compulsory supervision order.    

Section 101 – Meaning of “medical examination order” 

149. This section is based on section 69(3), (4) and (9) of the 1995 Act. It defines “medical 
examination order”. As with compulsory supervision order, the medical examination order may 
contain certain measures, which are listed at subsection (2), as well as a secure accommodation 
authorisation.  A child may, for example, may be required to reside in an assessment centre, 
attend an educational psychologist or be subject to a medical examination.  Section 101(2) sets 
out the measures which may be authorised by a medical examination order. The order may 
specify a requirement that the child attend or reside at a specified clinic, hospital or other 
establishment.  Where such a measure is included, the order may also place a prohibition on the 
disclosure of that place so specified.  It may also contain a requirement that the local authority 
arrange a specified medical examination of the child.  As with compulsory supervision orders, it 
may contain a direction regulating contact.  It may also include any other specified condition 
which appears to the children’s hearing to be appropriate to ensure the child’s compliance with 
the order. 

150. Section 101(3) and (4) set out the conditions that must exist before a secure 
accommodation authorisation may be included in a medical examination order. These provisions 
mirror those for compulsory supervision orders. Section 101(5) defines “medical” for the 
purposes of this under this section to include psychological. A medical examination order will 
have effect for the “relevant period”.  Section 101(5) defines “relevant period” as the period 
beginning with the making of the order and ending with the first occurrence of the following: the 
beginning of the next children’s hearing arranged to consider compulsory supervision of the 
child after the order is made, a day specified in the order or the end of the period of 22 days 
beginning with the day on which the order is made. 

Section 102 – Meaning of “warrant to secure attendance” 

151. This section is based on provisions within sections 45 and 68 of the 1995 Act and provides 
for a warrant to secure the attendance of a child at the children’s hearing, or the hearing before 
the sheriff, where there is reason to believe that the child will not attend without a warrant. A 
child is obliged to attend the hearing unless excused from doing so (section 72).   

152. Section 102(1) provides that a warrant under this section allows the children’s hearing or 
the sheriff to authorise police officers to find the child, detain the child in a place of safety, and 
bring the child to a children’s hearing or hearing before the sheriff. Section 102(2) and (3) set out 
the conditions which must exist before a warrant may include a secure accommodation 
authorisation. Again, these provisions mirror those for secure accommodation authorisations 
attaching to compulsory supervision orders. 

153. Section 102(4) prescribes the duration for warrants to secure attendance at a hearing.   A 
warrant issued by a children’s hearing expires at the beginning of the proceedings in respect of 
which the warrant was granted, or after 7 days beginning with the day the child is first taken to a 
place of safety.  A warrant issued by a sheriff in respect of attendance at proceedings under Part 
10 expires at the beginning of the proceedings in respect of which it was granted or after a 
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maximum of 14 day. For warrants issued by a sheriff in respect of attendance at a hearing 
arranged under section 113 (determination: ground established), 117 (recall of grounds 
determination: sheriff’s power to refer other grounds to children’s hearing), 119(2)(b) (new 
section 65 ground established: sheriff to refer to children’s hearing) or 151(3)(a) (determination 
of appeal) the warrant will endure until the beginning of the proceedings in respect of which it 
was granted or 7 days, whichever is earlier. 

PART 10 – PROCEEDINGS BEFORE SHERIFF 

Application for extension or variation of interim compulsory supervision order 

Section 103 – Application for extension or variation of interim compulsory supervision 
order 

154. This section applies to the extension of an interim compulsory supervision order where a 
child has been made the subject of interim compulsory supervision orders for a continuous 
period of 66 days.   

155. Sections 103(2) and (3) provide that the Principal Reporter may apply to the sheriff for an 
extension or an extension and variation of the current interim compulsory supervision order at 
any time prior to the expiry of the current order.  Section 103(4) provides that an interim 
compulsory supervision order may only be extended, or extended and varied, where the sheriff is 
satisfied that the nature of the child’s circumstances makes this extension necessary for the 
protection, guidance, treatment or control of the child. Section 103(5) specifies when an 
extended or an extended and varied interim compulsory supervision order ceases to have effect. 
The extended or extended and varied order will cease to have effect on the earliest occurrence of 
the following – the day on which a children’s hearing makes a compulsory supervision order in 
respect of the child, a day specified in the extended order or the end of the period of 22 days 
beginning on the day on which the extended or extended and varied order is made. The extended, 
or extended and varied interim compulsory supervision order can therefore subsist for a 
maximum of 22 days. 

156. Section 103(6) provides that an interim compulsory supervision order may only be further 
extended where the nature of the child’s circumstances are such that this is considered necessary 
for the protection, guidance, treatment or control of the child. There must be an application by 
the reporter before the further extension, or extension and variation, can be made. Section 103(7) 
sets out the circumstances where a further extension or further extension and variation of an 
interim compulsory supervision order ceases to have effect. This provision mirrors subsection 
(5). Again, the further extended order subsists for a maximum of 22 days.  

Application to establish grounds 

Section 104 – Hearing of application 

157. This section is based on section 68(2) of the 1995 Act (application to sheriff to establish 
grounds of referral) and sets a time limit of 28 days for the hearing by the sheriff to commence to 
consider the application by the Principal Reporter to determine whether the grounds for referral 
are established or not.  The hearing is closed to the public and may not be heard in open court.   
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Section 105 – Jurisdiction and standard of proof: offence ground 

158. This section is based on section 68(3) of the 1995 Act and provides a special jurisdiction 
rule for grounds hearings where the grounds for referral include that a child has committed an 
offence. Section 105(2) provides that the application must be made to a sheriff who would have 
jurisdiction if the child were being prosecuted for the offence.  

Section 106 – Child’s duty to attend hearing unless excused 

159. This section is based on section 68(4)(b) and (5) of the 1995 Act and requires a child to 
appear before the sheriff for the hearing to establish grounds for referral.  Section 106(2) and (3) 
provide for the sheriff to release the child from the obligation to attend the hearing: where the 
grounds for referral relate to a Schedule 1 Offence under the Criminal Procedure (Scotland) Act 
1995 and the sheriff considers that the child’s attendance is not necessary to ensure a fair 
hearing; where the sheriff considers that attending the court hearing would put the child’s 
physical, moral or mental welfare at risk; or where taking account of the child’s age and 
maturity, the child would be incapable of understanding the hearing or that part of the hearing.    

160.  Section 106(4) provides that the child may attend the hearing even where he or she has 
been excused from the obligation to do so. Section 106(5) and (6) provide for the sheriff to grant 
a warrant to secure attendance of the child at the hearing, if the sheriff believes the child will not 
otherwise attend, or if the child has failed to attend the hearing, without being excused from 
attending.  

Section 107 – Child and relevant person: representation at hearing 

161. This section is based on section 68(4) of the 1995 Act and allows the child and/or the 
relevant person(s) to be represented at the hearing by another person who may or may not be a 
solicitor or advocate.   

Section 108 – Safeguarder 

162. This section enables the sheriff to confirm an appointment of a safeguarder made by the 
children’s hearing. If a safeguarder has not been appointed, the sheriff may appoint a safeguarder 
in relation to proceedings before the sheriff. 

Ground accepted before application determined 

Section 109 – Application by virtue of section 89 or 90: ground accepted before 
determination  

163. This section is based on section 68(8)(a) of the 1995 Act and applies to hearings before the 
sheriff to establish grounds for referral. If, at the hearing before the sheriff, the child and the 
relevant person(s) who disputed the grounds at the children’s hearing alter their position to one 
of acceptance, the sheriff must, unless satisfied in all the circumstances that evidence in relation 
to the ground should be heard, dispense with hearing the evidence and find the ground 
established.  This does not remove the sheriff’s discretion to hear evidence where the sheriff 
considers this is necessary. 
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Section 110 – Application by virtue of section 93: ground accepted by relevant person 
before determination 

164. This section provides powers for the sheriff to determine grounds for referral on the 
information lodged with the application, instead of holding a formal hearing. This applies when 
an application has been made to the sheriff for establishment of grounds where a child is unable 
to understand the grounds for referral and so can neither accept nor deny the grounds and, before 
the application is determined, the ground is accepted by each relevant person in relation to the 
child who was present at the grounds hearing. Section 110(2)(a) and (b) sets out the two 
circumstances where the sheriff may not use the expedited process set out at subsection (1).  
First, where the Principal Reporter, the child, a relevant person or an appointed safeguarder have 
the right to request a formal hearing and the sheriff must comply with such a request; and 
secondly where the sheriff considers that it would not be appropriate to determine the application 
without a hearing. Section 110(4) provides for an expedited timescale of 7 days for the sheriff to 
determine the application without hearing evidence. 

Withdrawal of application: termination of orders etc. 

Section 111 – Withdrawal of application: termination of orders etc. by Principal Reporter 

165. This section provides that where the Principal Reporter makes an application to the sheriff 
under section 89, 90 or 93 of the Bill and because of a change in circumstances or new 
information coming to light, the reporter no longer considers that a compulsory supervision order 
should be made in relation to the child, then the reporter must withdraw the application to the 
sheriff. Under subsection (3) any interim compulsory supervision order or warrant to secure 
attendance which is in force must be terminated by the reporter. 

Determination of application 

Section 112 – Determination: grounds not established 

166. This section provides that if the sheriff finds that the ground for referral to which the 
application relates is not established, then the sheriff must dismiss the application, discharge the 
referral to the children’s hearings in relation to the ground, and recall any order or warrants in 
relation to the ground. 

Section 113 – Determination: ground established 

167. This section is based on section 68(10) of the 1995 Act and applies when the sheriff finds 
that the grounds are established. Section 113(2) places a duty on the sheriff to direct the Principal 
Reporter to arrange a children’s hearing to determine whether to make a compulsory supervision 
order in respect of the child. Section 113(3) provides that the sheriff may make an interim 
compulsory supervision order in relation to the child if the sheriff believes that the nature of the 
child’s circumstances is such that this is necessary, as a matter of urgency, for the protection, 
guidance, treatment or control of the child. Section 113(4) provides that the sheriff may grant a 
warrant to secure the child’s attendance at the subsequent children’s hearing if the sheriff 
considers that the child would not attend voluntarily. 
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Review of sheriff’s determination  

168. Sections 114 to 119 relate to the procedure where new evidence becomes available in a 
case where grounds for referral have previously been established by the sheriff. Provision is 
made for the child who was the subject of the determination, or a relevant person, to apply to the 
sheriff for a review of the established grounds.  

Section 114 – Application for review of grounds determination 

169. This section is based on section 85(4) of the 1995 Act and restricts an application for a 
review of the grounds determination to the person who was the subject of that grounds 
determination (even if that person is no longer a child); or a person who is a relevant person in 
relation to the child.  

Section 115 – Sheriff: review or dismissal of application 

170. This section is based on section 85(3) of the 1995 Act and sets out the circumstances in 
which a sheriff must review the establishment of grounds for referral where an application has 
been made under section 114.  The sheriff must review the case if the sheriff considers: that there 
is evidence in relation to the ground that was not considered by the sheriff when making the 
grounds determination; that this evidence would have been admissible at the time; and that there 
is a reasonable explanation for the failure to lead that evidence during the initial grounds 
determination. The evidence must be significant and relevant to the question of whether the 
grounds determination should have been made.  If these conditions are not satisfied, then the 
sheriff must dismiss the application for a review of the grounds determination. 

Section 116 – Sheriff’s powers on review of grounds determination 

171. This section is based on section 85(6) of the 1995 Act and sets out the options available to 
the sheriff after the sheriff has reviewed the establishment of grounds for referral under section 
115.  If the sheriff determines that the section 65 ground is established, then the sheriff must 
dismiss the application without further consideration.  Section 116(3) is based on section 
85(6)(a) of the 1995 Act and provides that if the sheriff finds that one or more of the original 
grounds are not established, the sheriff must uphold the application, recall the grounds 
determination and discharge the referral to the children’s hearing, in whole or part to the extent 
that it relates to the ground. 

Section 117 – Recall of grounds determination: sheriff’s power to refer other grounds to 
children’s hearing 

172. This section is based on section 85(6)(b) of the 1995 Act and applies when the sheriff 
makes an order under section 116(3) above recalling the grounds determination but another 
section 65 ground is accepted or established. That ground must be specified in the same 
statement of grounds which gave rise to the grounds determination.  In this event, the sheriff 
must direct the Principal Reporter to arrange a children’s hearing to review any compulsory 
supervision order or to consider whether a compulsory supervision order should be made in 
relation to the child. Section 117(3) provides that the sheriff may make an interim compulsory 
supervision order for the child if the sheriff is satisfied that the nature of the child’s 
circumstances is such that urgent action is necessary for protection, guidance, treatment or 
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control of the child. Section 117(4) provides that the sheriff may grant a warrant to secure the 
child’s attendance at the hearing if the sheriff considers that there is reason to believe that the 
child would not attend voluntarily.  

Section 118 – Recall of grounds determination: sheriff’s powers where no section 65 
grounds accepted or established 

173. This section applies where the sheriff makes an order under section 116(3) recalling the 
grounds determination and no other grounds for referral are accepted or established as specified 
in the statement of grounds which gave rise to the grounds determination. Section 118(2) is 
based in part, on of section 85(7) and (9) of the 1995 Act. It provides that the sheriff must 
terminate any compulsory supervision order that is in effect and consider whether the person, if 
still a child, requires any supervision or guidance. Section 118(3) provides that, where the person 
is still a child, and the sheriff considers that he or she requires supervision or guidance, then the 
sheriff must order the local authority to provide that supervision or guidance.  

174. Section 118(4) is based, in part, on section 85(10) of the 1995 Act and places a duty on the 
local authority to comply with the sheriff’s order. Section 118(5) is also based, in part, on section 
85(10) of the 1995 Act and provides that the local authority will be held to have complied with 
the sheriff’s order if the local authority  offers the child the necessary supervision or guidance 
but the child rejects the offer and the child is of sufficient age and maturity to understand what is 
being offered by the authority. The supervision or guidance is voluntary and cannot be enforced 
upon the child.  

Section 119 – New section 65 ground established: sheriff to refer to children’s hearing 

175. This section is based on section 85(7)(b) of the 1995 Act. It applies in cases where the 
sheriff is reviewing a grounds determination under section 114 and provides that, where the 
sheriff is satisfied that there is sufficient evidence to establish any ground for referral that was 
not specified in the statement of grounds that gave rise to the grounds determination, the sheriff 
must determine that ground to be established. If the person to whom the grounds determination 
relates is still a child, the sheriff must also direct the Principal Reporter to arrange a children’s 
hearing to decide whether to make a compulsory supervision order in relation to that child or, 
where there is a compulsory supervision order already in force, to review that order.    

176. Section 119(3) provides that the sheriff may make an interim compulsory supervision 
order for the child if the sheriff is satisfied that the nature of the child’s circumstances is such 
that urgent action is considered necessary for the protection, guidance, treatment or control of the 
child. Section 119(4) provides that the sheriff may grant a warrant to secure the child’s 
attendance at the subsequent children’s hearing if the sheriff is satisfied that there is reason to 
believe that the child would not attend voluntarily.  

PART 11 – SUBSEQUENT CHILDREN’S HEARINGS 

Section 120 – Children’s hearing following deferral or proceedings under Part 10 

177. This section applies: where a grounds hearing have established that section 65 grounds 
exist and wish to defer making a decision on whether to make a compulsory supervision order to 
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a subsequent children’s hearing; where a sheriff has determined that section 65 grounds are 
established and directs the Principal Reporter to arrange a children’s hearing to review or decide 
whether to make a compulsory supervision order; or where the children’s hearing wishes to defer 
making a decision on whether to make a compulsory supervision order. 

178. Section 120(2) provides for a children’s hearing, where it considers it appropriate, to defer 
making a decision on whether to make a compulsory supervision order until a subsequent 
hearing. Deferral of a decision may be considered appropriate, for example, because a particular 
report has not been completed in time, or the accuracy of a report is being challenged or because 
the child requires further assessment in order to fully determine the child’s needs. Section 120(2) 
provides that a hearing may defer a decision to a subsequent hearing if the hearing needs more 
information in order to fully determine the best outcome for the child. Section 120(3) provides 
that if a children’s hearing decide not to exercise their power to defer, the hearing must either 
make a compulsory supervision order for the child or discharge the case. The hearing can only 
make a compulsory supervision order if it is satisfied that it is necessary for the protection, 
guidance, treatment or control of the child. Section 120(4) and (5) makes clear that where the 
hearing decides to defer consideration of the case and the child or relevant person had been 
excused from attending that hearing, the hearing may require the attendance of the child and the 
relevant person at the subsequent hearing. 

Section 121 – Powers of children’s hearing on deferral under section 120 

179. This section applies when the children’s hearing has deferred making a decision on 
whether to make a compulsory supervision order. Section 121(2) provides for the current hearing 
to make an interim compulsory supervision order where the children’s hearing decide that the 
nature of the child’s circumstances is such that it is necessary for the protection, guidance, 
treatment or control of the child. Section 121(3) is based on section 69(3), (4) and (9) of the 1995 
Act and provides for the children’s hearing when deferring under section 120(2) to make a 
medical examination order if it is necessary to obtain further information or to carry out further 
investigation before the subsequent hearing. A child may, for example, may be required to reside 
in an assessment centre, attend an educational psychologist or be subject to a medical 
examination. Section 121(4) provides for the hearing to grant a warrant to secure the attendance 
of the child at the subsequent children’s hearing where it is satisfied that the child would not 
otherwise attend. Section 121(5) and (6) provide for the current hearing to excuse the child or 
relevant person(s) from attending the subsequent hearings if the reasons for excusing attendance 
listed in sections 72(2) or 73(3) apply.   

Section 122 – Subsequent children’s hearing: new grounds 

180. This section applies where the children’s hearing has deferred a hearing under section 
120(2) and the sheriff has established a new section 65 ground in respect of the same child and 
has directed the Principal Reporter to arrange a children’s hearing in respect of the new ground. 
Section 122(2) provides for the reporter to arrange for the subsequent hearing to consider the 
new grounds instead of arranging a grounds hearing under section 84.  The provisions of Parts 9 
and 10 apply to that hearing as they would to a new referral.  
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PART 12 – CHILDREN’S HEARINGS: GENERAL 

Compulsory supervision orders: review 

Section 123 – Specifying when compulsory supervision order to be reviewed 

181. This section provides for the children’s hearing to specify a review date when making a 
compulsory supervision order.  

Section 124 – Excusal from attendance 

182. This section provides for the current children’s hearing to excuse a child or relevant 
person from attending a hearing arranged to comply with a review date specified in a compulsory 
supervision order under section 123 (“the review hearing”) if it is satisfied that one of the 
circumstances in section 72(3) or 73(3) exist.   

Parenting order 

Section 125 – Requirement to consider applying for parenting order 

183. This section applies when a children’s hearing is satisfied that that it might be appropriate 
for a parenting order to be made in respect of a parent of the child under section 102 of the 
Antisocial Behaviour etc. (Scotland) Act 2004. Section 125(2) provides that the hearing may 
require the Principal Reporter to consider making an application to the sheriff for a parenting 
order. The reporter does not have to make such an application. 

PART 13 – REVIEW OF COMPULSORY SUPERVISION ORDER 

Requirement for review 

Section 126 – Requirement under Antisocial Behaviour etc. (Scotland) Act 2004: review of 
compulsory supervision order 

184. This section relates to when the sheriff has directed the Principal Reporter under section 
12 of the Antisocial Behaviour etc. (Scotland) Act 2004 to arrange a hearing for a child for the 
purpose of determining whether a compulsory supervision order should be made, and the child is 
subject to an existing compulsory supervision order. Section 126(2) places a duty on the reporter 
to arrange for the order to be reviewed.  
 
Section 127 – Duty on implementation authority to require review 

185. This section is based on section 73(4), (4A) and (5) of the 1995 and places a duty on the 
implementation authority (the local authority specified in the compulsory supervision order), by 
notifying the Principal Reporter, to require a review of a compulsory supervision when the 
authority is satisfied that one of the circumstances set out in section 127(2) applies. The 
circumstances range from where the compulsory supervision order is not being complied with to 
where the implementation authority consider that it would be in the best interests of the child to 
make a permanence order under section 80 of the Adoption and Children (Scotland) Act 2007.  

 35  

153



These documents relate to the Children’s Hearings (Scotland) Bill (SP Bill 41) as introduced in 
the Scottish Parliament on 23 February 2010 

 
 

186. Section 127(3) enables the Scottish Ministers to make regulations specifying the period 
within which a review requirement must be made in those circumstances listed in subsection 
(2)(a) to (d). Section 127(5) makes clear that a review must be made without delay where an 
application for an adoption order for the child has been made or is pending. 

Section 128 – Right of child or relevant person to require review 

187. This section is based on section 73(6) of the 1995 Act and allows the child and relevant 
person to request a review of the compulsory supervision order by giving notice to the Principal 
Reporter.  The review may not take place until after three months of the order being made, 
continued or varied although the request for the review may be made before that date. Section 
128(5) enables the Scottish Ministers to make regulations shortening the duration of the review 
period of a compulsory supervision order that includes a secure accommodation authorisation.  

Section 129 – Principal Reporter’s duty to initiate review 

188. This section is based on section 73(8)(a)(v) of the 1995 Act and places a duty on the 
Principal Reporter to initiate a review where a compulsory supervision order is due to expire 
within a 3 month period and no other arrangements exist to review the order before the end of 
that period.  A compulsory supervision order normally expires after a period of one year from 
making or reviewing the order, or on the child’s eighteenth birthday, unless the children’s 
hearing specifies an earlier review date in the order (see section 97(7)). 

Section 130 – Duty to initiate a review if child to be taken out of Scotland 

189. This section is based on section 73(7) and (8)(a)(iv) of the 1995 Act.  It provides a duty on 
the relevant person to notify the Principal Reporter and the relevant authority of any plans to take 
a child who is subject to a compulsory supervision order to live outwith Scotland where 
removing the child from Scotland is not in accordance with the order or with an order under 
section 11 of the 1995 Act.  The jurisdiction of a children’s hearings extends only to Scotland 
but a hearing may specify a place of residence in Scotland and effectively prohibit a move 
elsewhere if that is considered to be in the best interests of the child. The notice must be given at 
least 28 days before the day the relevant person proposes to take the child to live outwith 
Scotland. Section 130(3) places a duty on the reporter to initiate a review hearing if the reporter 
receives notification under this section.  

Section 131 – Duty to initiate review: secure accommodation authorisation 

190. This section relates to a review of a compulsory supervision order that includes a secure 
accommodation authorisation and provides that the Principal Reporter must arrange for a review 
of the order within 3 months from the date the order was made, varied or continued.   

Section 132 – Duty to initiate review where child transferred 

191. This section is based on section 72(2) of the 1995 Act and provides that where a child has 
been transferred as a matter of urgent necessity under section 137(2), the report must arrange a 
hearing to review the child’s case.  
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Functions of Principal Reporter and children’s hearing 

Section 133 – Duty to arrange children’s hearing 

192. This section is based on section 73(8) of the 1995 Act and sets out the relevant sections of 
the Bill in which where there is a requirement to arrange a review hearing to review a 
compulsory supervision and provides that the Principal Reporter must arrange such a hearing. 
Section 133(3) is based on section 72(2) of the 1995 Act but provides that where a child is 
transferred as a matter of urgent necessity under section 137(2), the child’s case must be 
reviewed by the children’s hearing within three working days of the transfer instead of 7 days. 
Section 133(4) places a duty on the reporter to request from the local authority reports or any 
other information in relation to the child that the local authority wishes to give to the children’s 
hearing to assist in the hearing’s review of the compulsory supervision order.  The reporter must 
make such an information request when arranging every review hearing. Section 133(5) places a 
duty on the relevant local authority to comply with the reporter’s request under section 133(4). 

Section 134 – Duties on children’s hearing where review required under section 127  

193. This section is based on section 73(13), (13A) and (14) of the 1995 Act and relates to the 
review hearing that must be arranged when the local authority or adoption society intend to place 
a child for adoption or the local authority intend to apply for an order freeing the child for 
adoption or to apply for a permanence order, or where they become aware that someone intends 
to apply to adopt the child.  

194. Section 134(2) provides that the hearing must prepare a report (in a form determined by 
Scottish Ministers) to provide advice in respect of the proposed application or adoption to any 
court which may require to make a decision on the application or adoption. 

195. Section 134(5) provides that the court must consider the report provided under section 
134(2) before coming to any decision relating to the application or the adoption.  

Section 135 – Powers of children’s hearing on review 

196. This section is based on section 73(8)(b) and (9) to (12) of the 1995 Act and applies to 
children’s hearings arranged to review a compulsory supervision order in relation to a child 

197. The review is only complete when the hearing are in a position to make a decision as to 
what course of action is in the best interests of the child. Deferral of a decision may be 
considered appropriate, for example, because a particular report has not been completed in time, 
or the accuracy of a report is being challenged or because the child requires further assessment in 
order to fully determine the child’s needs.  Section 135(2) provides that a hearing may defer a 
decision to a subsequent hearing where the hearing considers it appropriate to do so.  Section 
135(3) provides that if, the review hearing does not defer to a subsequent hearing then the 
hearing must terminate, vary, or continue the compulsory supervision order in relation to the 
child. Section 135(4) places a duty on the hearing, when varying or continuing a compulsory 
supervision order if it is necessary to do so for the protection, guidance treatment or control of 
the child. Section 135(5) places a duty on the hearing, when varying or continuing a compulsory 
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supervision order, to consider making a measure to regulate contact between the child and 
another person.   

198. Section 135(6) provides that where the hearing terminates the compulsory supervision 
order, the hearing must consider whether the child is in need of voluntary supervision or 
guidance and, if so, make a statement to that effect. If such a statement is made, the relevant 
local authority is then under a duty to provide such voluntary supervision or guidance as the 
child is willing to accept. Section 135(8) provides that the relevant local authority will have 
fulfilled its obligations under section 135(7) if the relevant local authority has offered to provide 
voluntary supervision or guidance to the child and the child is able to understand what is being 
offered but is unwilling to accept the offer. Section 135(10) provides that where the review 
hearing decides to defer consideration of the case, the hearing may require the attendance of the 
child and the relevant person and that subsequent hearing even where they were excused from 
attending the original review hearing. 

Section 136 – Powers of children’s hearing on deferral under section 135 

199. This section applies where a review hearing defers a decision to a subsequent hearing 
under section 135(2). Section 136(2) provides for the hearing to continue the existing 
compulsory supervision order for the child until the subsequent hearing. Section 136(3) provides 
for the hearing to grant a warrant to secure the attendance of the child at the subsequent 
children’s hearing where it is satisfied that the child would not otherwise attend. Section 136(4) 
and (5) provide for the current hearing to excuse the child or relevant person(s) from attending 
the subsequent hearings if the reasons for excusing attendance listed in sections 72(2) or 73(3) 
apply.   

PART 14 – IMPLEMENTATION OF ORDERS 

Power to transfer child in cases of urgent necessity 

Section 137 – Transfers in cases of urgent necessity 

200. This section is based on section 72 of the 1995 Act.  It relates to when a child is required 
to stay in a specified place as a condition of the child’s compulsory supervision order or interim 
compulsory supervision order. Section 137(2) provides the chief social work officer with the 
power to transfer the child from the specified accommodation where such a transfer is required 
in the interests of the child or another child in that accommodation as a matter of urgent 
necessity. This would apply where there is an immediate necessity that cannot wait until a 
hearing has been arranged.  

Implementation of compulsory supervision order 

Section 138 – Implementation of compulsory supervision order: general duties of local 
authority 

201. This section is based on sections 70(3A) and (3B) and 71(1) and (1A) of the 1995 Act and 
places a duty on the implementation authority to give effect to a compulsory supervision order. 
The “implementation authority” is the local authority specified in the order as being responsible 
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for giving effect to the measures included in the order. Section 138(3) makes clear that the 
implementation authority may need to secure services from another source. 

Section 139 – Duty where order requires child to reside in certain place 

202. This section applies when the compulsory supervision order requires the child to stay in 
accommodation provided by the parents or relatives of the child, by any person associated with 
the parents of the child, with relatives of the child or with the child or in any other 
accommodation not provided by the local authority. In these circumstances, the local authority 
must check that the conditions attached to the compulsory supervision order are being fulfilled. 
If the local authority finds that any of those conditions are not being fulfilled, section 139(2)(b) 
places a duty on the local authority to take such steps as the authority consider reasonable.  

Section 140 – Breach of duties imposed by sections 138 and 139 

203. This section replicates section 70(7A) to (7E) of the 1995 Act and applies where it appears 
to the children’s hearing when reviewing a compulsory supervision order that the local authority 
specified in the order (“the implementation authority”) is not fulfilling the obligations contained 
in the compulsory supervision order.   

204. Section 140(2) provides that the children’s hearing may direct the National Convener to 
notify the implementation authority of an intended application by the National Convener to 
enforce the authority’s duty under section 141. Section 140(3) and (4) relate to the conditions of 
the notice. The notice must set out how the local authority is in breach of its duties and state that 
if the local authority does not perform its duties within 21 days of the notice the National 
Convener, on the direction of the children’s hearing, will make an application to enforce the 
local authority’s duty. A copy of the notice served on the implementation authority must also be 
sent to the child and each relevant person.  Section 140(5) provides that where a children’s 
hearing gives a direction under subsection (2), the hearing must hold a further review of the 
compulsory supervision order as soon as possible after 28 days have expired from the day the 
notice was given.  Section 140(6) provides that if the review hearing considers that the 
implementation authority is still not fulfilling the obligations contained in the compulsory 
supervision order, the children’s hearing may direct the National Convener to proceed with an 
application to the sheriff principal under section 141. Section 140(7) makes clear that the 
children’s hearing must not take account of the resources available to the implementation 
authority when considering whether to direct the National Convener to make an application to 
enforce the authority’s duty. 

Section 141 – Application for order 

205. This section is based on section 71A(2) to (6) of the 1995 Act and places a duty on the 
National Convener, where directed by the children’s hearing under section 140(6),  to make a 
summary application to the relevant sheriff principal, for an order to enforce the implementation 
authority’s duty in relation to a child.  Section 141(3) makes clear that the National Convener 
may only apply for such an order if the implementation authority has been given notice by the 
National Convener as required under section 140(2) and the authority has failed to carry out the 
duty within the period specified in the notice.  
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Section 142 – Order for enforcement 

206. This section is based section 71A(1) and (7) of the 1995 Act and provides for the sheriff 
principal, on the application of the National Convener under section 141, to make an order 
requiring the relevant local authority to fulfil the obligations imposed under the compulsory 
supervision order. Section 142(2) makes clear that an order made by the sheriff principal under 
this section is final.  

Compulsory supervision orders etc.: further provision 

Section 143 – Compulsory supervision orders etc.: further provision 

207. This section enables the Scottish Ministers to make regulations relating to compulsory 
supervision orders, interim compulsory supervision orders, medical examination orders and 
warrants to secure attendance. Such regulations may concern one or more of the following: the 
transmission of information about children who are subject to an order or warrant; temporary 
accommodation for the child; taking the child to a place specified in an order or warrant; or 
taking the child to a place of safety.  

Movement restriction conditions: regulations etc. 

Section 144 – Movement restriction conditions: regulations etc. 

208. This section enables the Scottish Ministers to make regulations relating to the restrictions 
that can be placed upon a child and the monitoring arrangements that may be imposed as part of 
a movement restriction condition. Section 144(2) provides that the regulations may in particular 
prescribe: methods of monitoring compliance; the devices that may be used for monitoring; and 
the people who can carry out the monitoring.  If the person or class of persons ceases to be 
prescribed (i.e. Ministers make changes to the regulations on who should carry out monitoring) 
this must be reflected in each individual movement restriction condition.  

209. Section 144(3) provides that Ministers may make arrangements, including contractual 
arrangements, to have monitoring carried out and section 144(4) provides for appropriate 
information sharing with a person providing a monitoring service in order to allow full and 
proper provision of that monitoring. The Intensive Support and Monitoring (Scotland) 
Regulations 2008 (S.S.I. 2008/75) provide for current arrangements. 

Secure accommodation 

Section 145 – Implementation of secure accommodation authorisations 

210. This section is based on section 70(9), (9A)(a) and (10) of the 1995 Act and sets out the 
way in which secure accommodation authorisations are implemented. It applies where a hearing 
makes a compulsory supervision order, an interim compulsory supervision order, a medical 
examination order or a warrant to secure attendance is made which includes a secure 
accommodation authorisation. Section 145(3) provides that the chief social worker of the 
relevant local authority for the child may implement the authorisation only with the consent of 
the person in charge of the residential establishment containing the secure accommodation in 
which the child will be placed. Section 145(4) provides that the chief social worker must remove 
the child from secure accommodation where he considers it unnecessary for the child to be kept 
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there or he is required to remove the child by virtue of regulations. Section 145(5) provides that 
the secure accommodation authorisation ceases to have effect once the child is removed from the 
secure accommodation under section 145(4). 

211. Section 145(6) enables the Scottish Ministers to make regulations with regard to the 
decisions of the chief social worker to implement the secure accommodation authorisation or 
remove the child from secure accommodation and with regard to the decisions of the head of unit 
to consent to the implementation of the secure accommodation authorisation under section 
145(3). Section 145(7) sets out the areas that may, in particular, be covered by regulations. These 
areas include: the timescales for the decision; the procedures to be followed, the criteria to be 
applied; who must be consulted; and who must consent to a decision.  Regulations may also 
make provision about the notification of decisions, the giving of reasons for decisions, the 
reviewing of decisions and the review of an order or warrant containing a secure accommodation 
authorisation where the head of unit does not consent. Section 145(8) provides that such 
regulations will be subject to affirmative procedure.  

Section 146 – Secure accommodation: placement in other circumstances  

212. Section 146(1) and (3) enables the Scottish Ministers to make provision in regulations 
specifying circumstances in which children may be placed in secure accommodation if a 
compulsory supervision order is in force in relation to the child and that order does not include a 
secure accommodation authorisation.   

213. Section 146(2) provides that the regulations may in particular include provision about: the 
procedure to be followed in deciding whether to place a child in secure accommodation; the 
notification of decisions; the giving of reasons for decisions; the review of decisions; and the 
review of placements by children’s hearings.  

Section 147 – Secure accommodation: regulations  

214. Section 147 enables the Scottish Ministers to make provision by regulations about 
children placed in secure accommodation under the Bill. Such regulations may in particular 
include provision imposing requirements on the Principal Reporter and the relevant local 
authority and provision relating to protecting the welfare of children placed in secure 
accommodation under the Bill.   

PART 15 – APPEALS 

Appeal against decision of children’s hearing 

Section 148 – Appeal to sheriff against decision of children’s hearing 

215. This section is based on section 51(1) and (15) of the 1995 Act and provides for a child, 
relevant person or safeguarder to appeal to the sheriff against decisions made by a children’s 
hearing within 3 weeks of the children’s hearing making the decision.   

216. Section 148(3) lists those decisions which are appealable. Decisions which are procedural 
steps in the process towards the making of a dispositive decision are not appealable. For 
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example, where the hearing directs an application to the sheriff for the establishment of grounds 
for referral.  

Section 149 – Safeguarder 

217. This section provides that the sheriff may appoint a safeguarder in relation to an appeal 
under section 148 against decisions made by a children’s hearing. Section 149 applies in 
circumstances where no safeguarder was appointed by a children’s hearing, or where the 
appointed safeguarder did not appeal a decision of the children’s hearing under section 148 (and 
therefore their appointment was terminated).  

Section 150 – Procedure 

218. This section is based on section 51(2) and (3) of the 1995 Act and makes clear that the 
Principal Reporter must lodge the documents set out in subsection (2) with the sheriff clerk. The 
sheriff may hear the appeal based on the papers lodged (subsection (4)) or the sheriff may hear 
oral evidence from any party listed under subsection (5). Section 147(6) provides that the sheriff 
may also require additional reports to assist in hearing the appeal. 

Section 151 – Determination of appeal 

219. This section is based on section 51(4) and (5) of the 1995 Act. If the sheriff is satisfied 
that the decision appealed against is justified, the sheriff must confirm the decision (subsection 
(1)(a)) and may take one or more of the steps mentioned in subsection (3) if satisfied that the 
child’s circumstances have changed since the decision, which was under appeal, was made 
(subsection (1)(b)).  The steps available to the sheriff under subsection (3) are: referral of the 
matter to the children’s hearing for consideration of whether compulsory supervision of the child 
is necessary; the continuation, variation or termination of any order or warrant which is in effect; 
discharge of the referral where no compulsory supervision order is in effect; or the making of an 
order (other than a medical examination order) or the granting of a warrant which a children’s 
hearing may make. 

220. Section 151(2) applies where the sheriff is not satisfied that the decision under appeal is 
justified. If the decision under appeal is a warrant to secure attendance the sheriff must recall that 
warrant.  Where the decision under appeal is an interim compulsory supervision order or a 
medical examination order, the sheriff must terminate that order.  Otherwise the sheriff may also 
take one or more of the steps set out in subsection (3). Section 151(4) provides that the fact that 
the sheriff continues or varies an order, or grants a warrant, under subsection (1)(b) or (2)(b) 
does not prevent a subsequent children’s hearing from continuing, varying or terminating any 
order or warrant issued by the sheriff under this section. 

Section 152 – Time limit for disposal of appeal against certain decisions 

221. This section applies where there is an application to appeal the decision of a children’s 
hearing to make a compulsory supervision order including a secure accommodation authorisation 
or movement restriction condition, make an interim compulsory supervision order, make a 
medical examination order or grant a warrant to secure attendance. Section 152(2) provides that 
the application must be heard and disposed of by the sheriff before the expiry of the period of 
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three days beginning with the day after the day on which the application under section 148 is 
made.  If this time limit is not met then the order, warrant, authorisation or condition ceases to 
have effect (subsection (3)). 

Compulsory supervision order: suspension pending appeal 

Section 153 − Compulsory supervision order: suspension pending appeal 

222. This section is based on section 51(9) and (10) of the 1995 Act. The child or their relevant 
person who appeals against a decision of the children’s hearing imposing a compulsory 
supervision order may request the Principal Reporter to arrange a hearing to consider whether 
the decision should be suspended pending the determination of the appeal. Section 153(2) places 
the Principal Reporter under a duty to arrange a children’s hearing to consider the request for 
suspension as soon as practicable after the request is made. The duty only applies where the 
appeal is against a decision to make a compulsory supervision order and where the person 
making the appeal makes the request to the reporter.   

Frivolous and vexatious appeals 

Section 154 – Frivolous and vexatious appeals 

223. This section is based on section 51(7) of the 1995 Act and applies where the sheriff 
confirms a decision of the children’s hearing to vary or continue a compulsory supervision order 
and is satisfied that the application for appeal was frivolous or vexatious.  The sheriff may make 
an order which prevents the applicant from making further applications for appeal, unless the 
leave of the sheriff is obtained, for a period of 12 months. That 12 month period begins on the 
day the order is made. 

Other appeals 

Section 155 – Appeal to sheriff against determination under section 80 

224. This section applies when a pre-hearing panel or children’s hearing has determined, under 
section 80, whether a particular person is or is not to be deemed to be a relevant person in 
relation to the child. It prescribes, in subsection (2), those persons who may appeal that 
determination to the sheriff. Under section 155(3) the sheriff must confirm the determination 
under appeal if satisfied that it is justified. If the sheriff is not so satisfied then under section 
155(4) the sheriff must: quash the determination where the decision was that the individual is 
deemed to be a relevant person; or make an order deeming the individual to be a relevant person 
where the decision was that the individual was not a relevant person. Section 155(5) provides 
that an application for appeal under this section must be made within 7 days of the 
determination; and the sheriff must hear and dispose of the appeal within 3 days of the appeal 
being made.  

Section 156 – Appeal to sheriff against decision to implement secure accommodation 
authorisation 

225. Section 156 applies where a compulsory supervision order, interim compulsory 
supervision order, medical examination order or a warrant to secure attendance includes a secure 
accommodation authorisation. Section 156(3) provides that the child or their relevant person may 
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appeal to the sheriff against a “relevant decision” in relation to the secure accommodation 
authorisation. Section 156(4) defines “relevant decision” as a decision by the chief social work 
officer of the relevant local authority for the child to implement the secure accommodation 
authorisation, not to implement the authorisation or to remove the child from secure 
accommodation. Section 156(5) provides that an appeal under subsection (3) may be made 
jointly by (a) the child and one or more relevant persons in relation to the child, or (b) two or 
more relevant persons in relation to the child. Section 156(6) makes clear that the appeal hearing 
is closed to the public and may not be heard in open court.   

226. Section 156(7) and (8) enable the Scottish Ministers to make further provision in 
regulations about appeals under this section. Regulations made under this provision may in 
particular specify the period within which an appeal may be made, make provision about the 
hearing of evidence, make provision about the powers of the sheriff on determining the appeal, 
and provide for appeals to the sheriff principal and Court of Session against the determination of 
an appeal. Such regulations will be subject to the affirmative procedure. 

Appeals to the sheriff principal and Court of Session 

Section 157 – Appeals to the sheriff principal and Court of Session: children’s hearings etc. 

227. This section is based on section 51(11) to (14) of the 1995 Act. Section 157(1) and (3) 
provide for the child, relevant person, safeguarder (either individually or jointly) or the Principal 
Reporter, to appeal to the sheriff principal or the Court of Session by stated case against a 
determination by the sheriff of: an application to establish the grounds for referral under section 
65; an application for a review of a grounds determination; an appeal against a decision of the 
children’s hearing; or an application under section 103 for an extension of an interim compulsory 
supervision order. 

228. Section 157(2) provides for the child, their relevant person, safeguarder (either 
individually or jointly) or the reporter, to appeal to the Court of Session by stated case and with 
the leave of the sheriff principal, against the sheriff principal’s decisions under subsection (1). 
Section 157(4) provides that the reporter may not appeal against a determination by the sheriff 
confirming a decision of a children’s hearing. Section 157(5) provides that an appeal made under 
this section must be made within 28 days of the determination being appealed. Section 157(6) 
provides that an appeal under this section may be made on a point of law or in respect of any 
procedural irregularity. Section 157(7) provides that, on determining the appeal, the sheriff 
principal or Court of Session must remit the case back to the sheriff for disposal. Section 157(8) 
provides that a determination of an appeal by the Court of Session made under subsection (1) or 
(2) is final. 

Section 158 – Appeals to the sheriff principal and Court of Session: relevant persons 

229. This section provides a right of appeal against a decision of a sheriff in an appeal against a 
determination by a pre-hearing panel or children’s hearing as to whether or not a person should 
be deemed to be a relevant person. The individual claiming deemed relevant person status, the 
child and the child’s relevant person have the right of appeal. The appeal may also be made 
jointly by the child and the relevant person or jointly by two or more relevant persons.  
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230. Section 158(2) allows an appeal to be made to the Court of Session against the decision of 
the sheriff principal under subsection (1).  The leave of the sheriff principal must first be 
obtained.  The appeal right lies with the individual claiming deemed relevant person status, the 
child or relevant person (either individually or jointly as above).   

231. Section 158(4) provides that an appeal made under this section must be made within 28 
days of the determination by the sheriff or sheriff principal. Section 158(5) provides that an 
appeal under this section may be made on a point of law or in respect of any procedural 
irregularity.  Section 158(6) provides that the sheriff principal or Court of Session must remit the 
case back to the sheriff for disposal after determination.  Unlike the first level appeal under 
section 155 (to the sheriff against the determination by the hearing as to whether a person should 
be deemed to be a relevant person) the court will not substitute its own decision and must remit 
the case to the sheriff for disposal.  The court may give directions when remitting the case.  
Section 158(7) provides that a determination of an appeal by the Court of Session is final. 

Requirement imposed on local authority: review and appeal 

Section 159 – Review of requirement imposed on local authority  

232.  This section applies where a duty is imposed on a local authority under an order made 
under the Bill by a children’s hearing or by the sheriff. If the local authority on whom the duty is 
imposed is satisfied that it is not the relevant local authority for that particular child then the 
local authority may apply to the sheriff for a review of the decision to impose the duty upon it. 
The term “relevant local authority” for the child is defined in section 186.  

233. Section 159(3) and (4) gives the sheriff discretion as to whether to hear evidence from any 
local authority or from the National Convener. Section 159(6) and (7) provide that the sheriff 
must determine which local authority is the relevant local authority for the child and if the local 
authority that made the application for review is the relevant local authority for the child then the 
sheriff must confirm the original decision of the hearing or sheriff. Section 159(8) provides that 
if the sheriff finds that another local authority is the relevant local authority for the child, the 
sheriff must vary the order so that the duty imposed by it falls on that other local authority. The 
sheriff  may also make an order for that local authority to reimburse such sums as the sheriff may 
determine to the local authority which make the application for review for any costs incurred in 
relation to the duty.  

Section 160 – Appeals to the sheriff principal: section 159 

234. This section provides for a right of appeal from the decision of the sheriff under section 
159(6) or (8)(b). This appeal is by stated case to the sheriff principal and must be made within 28 
days from the making of the determination or order under section 159. The appeal may be on a 
point of law or in respect of any procedural irregularity. After determining the appeal the sheriff 
principal must remit the case to the sheriff for disposal and the sheriff principal’s determination 
is final.   
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PART 16 – ENFORCEMENT OF ORDERS 

Section 161 – Enforcement of orders 

235. This section applies where a child is subject to a compulsory supervision order, interim 
compulsory supervision order or a medical examination order. The order may be enforced by an 
officer of the law.  Paragraphs (a) to (e) of section 161(2) set out the actions which may be taken 
for enforcement. The officer may search for and detain the child (paragraph (a)).  For children 
who are subject to medical examination orders, the officer may take the child to a clinic, hospital 
or other establishment as specified in the order (paragraph (c)).  Where there is a compulsory 
supervision order or interim supervision order in place, the child may be taken to a place where 
the child resides or is required to reside by virtue of that order (paragraph (b)).  Paragraph (d) 
allows a child to be detained, in the meantime, in a police station, police cell or other appropriate 
place. The officer also has the power to break open shut and lockfast places where this is 
necessary to enforce the order (paragraph (e)).   

Section 162 – Child absconding from place 

236. This section is based on section 82 of the 1995 Act (recovery of certain fugitive children) 
and provides that a child who absconds from or fails to return to a particular place where they are 
required to stay by virtue of an order or warrant, for example a place of safety or residential 
establishment, may be arrested without a warrant and returned to the place. Section 162(1) 
provides that this provision applies where the child is required to reside at a particular place in 
accordance with one of the orders listed in paragraph (a) and where the child absconds from that 
place or fails to return to that place after a period of permitted absence.  

237. Section 162(3) allows a court to grant a warrant authorising a police officer to enter 
premises and search for the child where there are reasonable grounds for believing that the child 
is within the premises. Section 162(4) expressly permits the police officer to use reasonable force 
for these purposes. Section 162(5) provides that, where a child cannot be returned to the place at 
which they are required to stay by virtue of the order or warrant because the occupier is 
unwilling or unable to take the child back, the police officer must inform the Principal Reporter 
immediately.  

238. Section 162(6) provides that the child who has absconded is to be kept in a place of safety.  
Where the child is subject to a child protection order but the reporter finds that there are either no 
grounds for referral or that the child does not require compulsory measures of supervision, this 
requirement endures until the day on which the reporter notifies the officer of the law holding the 
child of that decision. In any other case, the requirement to retain the child in a place of safety 
will last until the next children’s hearing or the next hearing before the sheriff at which a matter 
is considered in relation to the child by virtue of the Bill.  

Section 163 – Child absconding from person 

239. This section is based on section 82(1)(c) of the 1995 Act and applies when a child is 
required to be under the control of a particular person, such as a foster carer or relative, by virtue 
of an order or warrant listed in subsection (1)(a) and the child absconds from that person. A 
compulsory supervision order, for example, may require the child to reside with foster carers.   
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240. Section 163(2) provides that the child may be arrested without warrant and returned to the 
person named in the order or warrant. Section 163(3) permits the court to grant a warrant 
authorising a police officer to enter premises and search for the child where there are reasonable 
grounds for believing that the child is within the premises.  Section 163(4) expressly permits the 
police officer to use reasonable force.  Section 163(5) provides that, where a child cannot be 
returned to the person from whom the child absconded because the person is unwilling or unable 
to take the child back, the police officer must immediately inform the Principal Reporter of this.  

241. Section 163(6) provides that the child who has absconded is to be kept in the place of 
safety. As with section 162(3) (child absconding from place) where the child is the subject of a 
child protection order, but the reporter finds that either no grounds for referral exist or that the 
child does not need compulsory measures of supervision, the requirement to keep the child in the 
place of safety subsists until the reporter notifies the officer of the law holding the child of that 
decision. In any other case, the requirement endures until the next children’s hearing or the next 
hearing before the sheriff.  

Section 164 – Offences related to absconding 

242. This section is based on section 83 of the 1995 Act (harbouring). It applies where a child 
is required to stay in a particular place or to remain under the control of a particular person by 
virtue of a order or warrant specified in subsection (1)(a). It is an offence for a person to 
knowingly help or induce a child to abscond, to knowingly and persistently attempt to induce the 
child to abscond, to knowingly harbour or conceal a child, or to knowingly prevent a child from 
returning to the place of safety or person (subsection (2)).  Section 164(3) provides that anyone 
who commits such an offence is liable on summary conviction to a fine not exceeding level five 
on the standard scale or a term of imprisonment not exceeding six months or both. 

243. Section 164(4) provides that a local authority, person providing a care home service or 
other children’s home, or foster parent provides short-term refuge for a child who appears to 
them to be at risk of harm and who requests refuge, will not be criminally liable for an offence 
under subsection (2) so long as the conditions set out in the specified provisions are observed.   

PART 17 – PROCEEDINGS UNDER PART 10: EVIDENCE 

Section 165 – Use of evidence obtained from prosecutor  

244. This section is based on section 53(4)(a), (5) and (7) of the 1995 Act (provision of 
information to the Principal Reporter). This provision applies where an application has been 
made to the sheriff to determine whether a section 65 ground is established or to review a 
grounds determination.  It provides for the Principal Reporter to ask any prosecutor to provide 
evidence held in connection with the investigation of a crime or suspected crime where the 
reporter considers that the evidence may assist the sheriff in the determination of the application.  
For example, the prosecutor may hold evidence in criminal proceedings relating to an alleged 
assault of a child by a parent. The reporter may have referred the child to a children’s hearing 
based on the same alleged incident and if the grounds are denied and an application to the sheriff 
follows, the reporter may take the view that the evidence held by the prosecutor would assist the 
sheriff in order to establish the grounds. Section 165(3) makes clear that only evidence which 
was lawfully obtained may be made available to the reporter.  
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245. Section 165(4) provides that the prosecutor is not obliged to comply with the reporter’s 
request to provide evidence if the prosecutor reasonably believes that it is necessary to retain that 
evidence for the purposes of any criminal proceedings. This applies regardless of whether or not 
the proceedings have already commenced. 

Section 166 – Cases involving sexual behaviour: evidence 

246. Section 166 prohibits the admission of certain evidence in any hearing by a sheriff of an 
application to establish whether or not a ground for referral is established, or to review the 
establishing of a ground where that ground of referral involves the sexual behaviour of any 
person. Section 166(3) applies the prohibition to evidence which shows or tends to show: that 
such a person is not of good character; that relates to the person’s sexual history (other than that 
forming part of the ground of referral); that relates to any non-sexual past behaviour (other than 
behaviour around the time of the subject-matter of the ground of referral), or that the person has 
a condition or precondition, that suggest the person is not credible or that the person’s evidence 
is unreliable. Section 166(4) provides that the prohibition under section 166(2) applies whether 
the child or any other person to whom evidence or questioning relates is giving evidence directly 
at the hearing or if their evidence is given in the form of a statement. Section 166(5) provides a 
definition of “sexual behaviour” for the purpose of this section.  

Section 167 – Cases involving sexual behaviour: taking of evidence by a commissioner  

247. This section applies similar restrictions to those contained in section 166 to the taking of 
evidence by a commissioner for the purposes of a hearing by a sheriff of an application to 
determine whether or not a ground for referral is established, or to review the establishing of a 
ground where that ground of referral involves the sexual behaviour of any person.  

Section 168 – Sections 166 and 167: application to sheriff for order as to evidence 

248. This section sets out the circumstances in which a sheriff may make exceptions to the 
restrictions about allowing evidence or questioning.  On the application of the child, the relevant 
person, the Principal Reporter or any appointed safeguarder, the sheriff may make an order to 
allow such evidence to be admitted or taken in certain circumstances. Section 168(4) provides 
definitions of “sexual behaviour” and “proper administration of justice” for the purpose of this 
section.  

Section 169 – Amendments of Vulnerable Witnesses (Scotland) Act 2004 

249. This section makes consequential amendments to the Vulnerable Witnesses (Scotland) Act 
2004 (“the 2004 Act”). Section 169(4) inserts a new section 16A into the 2004 Act which allows 
the Principal Reporter to lodge a child witness notice or a vulnerable witness application, or to 
make an application for a review of arrangements.  The reporter may exercise this power where 
he or she is citing the witness who is also a party to the proceedings.  The witness may lodge the 
notices or applications independently of the reporter.  

250. Section 169(5) inserts a new section 22A into the 2004 Act which provides for evidence in 
chief to be given by prior statement in any hearing by a sheriff of an application under sections 
89, 90 or 93 of this Bill to establish whether or not a ground for referral is established, or to 
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review the establishing of a ground under section 114 of this Bill where the ground of referral is 
that the child has committed an offence. The use of a prior statement enables a witness’s 
evidence to be recorded without interruption before the trial and alleviates the need for the 
witness to adopt or otherwise speak to the statement when giving evidence in court.  It also 
avoids the need for the witness to be led through potentially distressing material in court. A prior 
statement will only be admissible if it has been authenticated.  The method of authentication is to 
be provided for by the Scottish Ministers in secondary legislation.   

PART 18 – MISCELLANEOUS 

Children’s hearings: procedural rules 

Section 170 – Children’s hearings: procedural rules 

251. This section enables the Scottish Ministers to make rules about the practice and procedure 
of children’s hearings and pre-hearings. The current rules, made under section 42(1) of the 1995 
Act, are the Children’s Hearings (Scotland) Rules 1996 (S.I. 1996/3261). Section 170(2) sets out 
a non-exhaustive list of matters which may be included in these rules. This includes constituting 
and arranging hearings; notification and attendance; excusal and exclusion from attending; 
provision of documents; withholding documents; representation; expenses; and appeals.  Section 
170(3) provides that references to a “children’s hearing” in this section includes a pre-hearing 
panel.  

Disclosure of information 

Section 171 – Children’s hearing: disclosure of information 

252. This section provides that a children’s hearing can withhold information about the child 
from a particular person if disclosing the information would be significantly against the interests 
of the child. An example of such a situation would be where a relevant person was excluded 
from part of a hearing, and during that time, the child spoke of matters that if then shared with 
the relevant person might endanger the child. Section 171 applies despite any other statutory 
requirements to give the person an explanation of what took place at the hearing or to provide the 
person with information or the reasons for a decision made by the hearing.  

Section 172 – Sharing of information: prosecution  

253. This section applies to specific circumstances where there are both criminal proceedings in 
the criminal courts and care and protection proceedings in the Children’s Hearings system, and 
the Crown Office and Procurator Fiscal Service request specific information, such as expert 
reports or transcripts of care and protection proceedings, from the Principal Reporter.   

254. Section 172(1)(a) provides that the care and protection proceedings can include past 
situations, for example where the sheriff found the grounds for referral not to be established and 
the child is not subject to any order. Section 172(1)(b) and (c) cover both summary and solemn  
criminal proceedings. Section 172(1)(d) provides that this provision applies when the child is 
connected to the criminal proceedings in any way or is connected to the accused or any other 
person involved in the criminal proceedings. Section 172(2) places a duty on the Principal 
Reporter to provide any information to the Crown Office and Procurator Fiscal Service which 
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the Principal Reporter holds which relates to the prosecution and which the Crown Office 
requests for the purpose of preventing or detecting crime or apprehending or prosecuting 
offenders.   

Section 173 – Sharing of information: panel members 

255. This section places the local authority under a duty to comply with a request from the 
National Convener to provide him or her with information about the implementation of 
compulsory supervision orders by that authority. The National Convener may then disclose that 
information to members of the Children’s Panel who live or wok in the authority’s area.  This 
information might include: policy statements of the council, details of types of residential 
establishments that the council owns/has use of; statistics on types of compulsory supervision 
orders, and general information on how the council goes about implementing compulsory 
supervision orders.  The local authority must comply with a request from the National Convener 
for such information about the implementation of compulsory supervision orders by that 
authority.  

Publishing restrictions 

Section 174 – Publishing restrictions 

256. This section is based on section 44 of the 1995 Act (prohibition of publication of 
proceedings at children’s hearings) and prohibits the publication of information about 
proceedings at a children’s hearing. This provision applies to any person and could therefore 
include journalists and their publishers as well as panel members, the Principal Reporter, social 
workers, parents and other relatives). 

257. Section 174(1) is based on section 44(1) of the 1995 Act and prohibits the publication of 
proceedings at a children’s hearings if it is intended that publication will, or is likely to, lead to 
the identification of the child or the child’s address or school. Section 174(2) mirrors section 
44(2) of the 1995 Act and provides that a breach of section 172(1) is an offence. A single 
publication can constitute many offences if different people are involved in its publication. 
Section 174(3) provides that it is a defence if the person can prove that they did not intend, know 
or have reason to suspect that publication would lead to the identification of the child or the 
child’s address or school. Section 174(4) to (6) are based on section 44(5) of the 1995 Act and 
provide for the restriction on publication to be waived by the sheriff or the Court of Session in 
relation to proceedings before them, and by the Scottish Ministers in relation to proceedings 
before a children’s hearings if this is in the interests of justice. Section 174(7) and (8) provide 
that the publication of information about a child by a local authority or an adoption agency is not 
an offence under this section where it is for the purposes of making arrangements in relation to 
the child under the Bill or the Adoption and Children (Scotland) Act 2007.  

258. Section 174(9) is based on section 44(4) of the 1995 Act and defines “protected 
information” and “publish” for the purpose of this section.  Protected information includes 
information relating to various stages of the children’s hearing and information given to the 
Principal Reporter. “Publish” includes to publish matters in a programme service within the 
meaning of the Broadcasting Act 1990, thus including a television or radio programme or service 
(including digital), or teletext.  
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Mutual assistance 

Section 175 – Mutual assistance 

259. This section places an obligation on CHS, the National Convener, SCRA and the Principal 
Reporter to co-operate with each other in relation to the performance of their duties under the 
Bill. Each of them must comply with a request by the other for assistance in carrying out 
functions conferred by the Bill.  Section 175(3) is based on section 21 of the 1995 Act (co-
operation between authorities) and places a similar obligation on local authorities to co-operate 
with each other in relation to the performance of their duties under the Bill. However the duties 
in this section do not apply if complying with a request would be incompatible with any function 
of the person or would unduly prejudice the conduct of that function (subsection (4)).    

Proceedings before sheriff under Act 

Section 176 – Application of section 32 of Sheriff Courts (Scotland) Act 1971 

260. This section makes clear that all the proceedings before the sheriff under this Act are civil 
proceedings for the purposes of section 32 of the Sheriff Courts (Scotland) Act 1971.  The Court 
of Session may make court rules under section 32 of that Act.  Section 176(2) provides that court 
rules may be made in relation to the functions and rights of safeguarders appointed by the sheriff. 
And that the rules may permit a party to be represented by a person who is neither an advocate 
nor a solicitor (subsection (3)). 

Consent of child to medical examination or treatment 

Section 177 – Consent of child to medical examination or treatment 

261. This section is based on section 90 of the 1995 Act and provides that, where a child is 
subject to an order that includes a condition requiring medical examination or treatment, the 
child’s ability to consent to or refuse medical examination or treatment is preserved in terms of 
the Age of Legal Capacity (Scotland) Act 1991.   

PART 19 – LEGAL AID AND ADVICE 

Section 178 – Legal aid and advice 

262. This section amends the Legal Aid (Scotland) Act 1986 (“the 1986 Act”). It will insert 
into the 1986 Act two new Parts -  Parts 5A and 5B. The proposed Part 5A will provide for 
children’s legal aid to be made available in connection with children’s hearings in limited 
circumstances and in respect of court proceedings in connection with children’s hearings. The 
proposed Part 5B will provide for the registration and quality assurance of solicitors providing 
children’s legal aid and assistance by way of representation in connection with children’s 
hearings. 

263. The following paragraphs discuss the sections which section 178 will, if enacted, insert 
into the 1986 Act.  
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NEW PART 5A – CHILDREN’S LEGAL AID 

264. Part 5A will make provision for children’s legal aid. Legal aid in respect of court 
proceedings connected with children’s hearings is currently made available under section 29 of 
the 1986 Act. Part 5A will replace section 29. Schedule 6 of the Bill provides for the consequent 
repeal of section 29. 

Section 28B – Children’s legal aid 

265. This section will define the scope of children’s legal aid. Subsection (2) defines it as 
representation (and such assistance as is usually incidental to representation) by a solicitor and, 
where appropriate, by counsel in respect of the proceedings specified in subsection (3). The 
proceedings specified in subsection (3) are— 

(a) proceedings before a children’s hearing or pre-hearing panel— 

(i) following the making of a child protection order; 

(ii) where the hearing or panel considers it might be necessary to make a 
compulsory supervision order including a secure accommodation 
authorisation; 

(iii) following the arrest of a child and his or her detention in a place of 
safety; and 

(b) proceedings before a sheriff, the sheriff principal or the Court of Session in 
connection with a children’s hearing. 

266. Subsection (4) defines, by reference to this Bill, the terms “compulsory supervision 
order”, “pre-hearing panel” and “secure accommodation authorisation” for the purposes of the 
1986 Act as it will be amended. 

Section 28C – Circumstances where children’s legal aid automatically available 

267. This section will provide for children’s legal aid to be made available to a child 
automatically, that is without application of the merits and means tests discussed in relation to 
section 28D, in limited circumstances. Those circumstances are where— 

(a)  the hearing follows the making of a child protection order; 

(b) a hearing or pre-hearing panel considers it may be necessary to authorise the 
placement of the child in secure accommodation; or 

(c) the hearing follows the child being apprehended by the police if it has been decided 
that criminal proceedings are not going to be pursued.   

268. Section 28C(3) will confer power on the Scottish Ministers to extend or restrict, by 
regulations, the circumstances in respect of which children’s legal aid is automatically available.  

Section 28D – Availability of children’s legal aid: child 

269. This section will deal with proceedings connected with a children’s hearing.  
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270. Section 28D(2) will provide for children’s legal aid to be available to the child in respect 
of proceedings before a sheriff where the Scottish Legal Aid Board (“SLAB”) are satisfied that 
the conditions in subsection (3) are met. The conditions in subsection (3) take account of both 
the merits of the application and the applicant’s means. The conditions are that it is in the child’s 
best interests that children’s legal aid be made available and that it is reasonable in the 
circumstances of the case for the child to receive children’s legal aid. The means test requires 
SLAB to consider whether the expenses of the case can be met by the child or relevant person, 
without causing undue hardship to either the child, the relevant person or any of their 
dependants.  

271. Section 28D(4) will provide for children’s legal aid to be available to the child in respect 
of appeal proceedings before the sheriff principal or the Court of Session where the condition in 
subsection (5) is met. The condition is that SLAB are satisfied that the merits and means tests 
described in the preceding paragraph are met and, further, that the child has substantial grounds 
for making or responding to the appeal. Section 28D(6) will define “relevant person”, for the 
purposes of the relevant sections to be inserted into the 1986 Act, so that it will have the same 
meaning which it is given in this Bill.  

Section 28E – Availability of children’s legal aid: relevant person 

272. This section will mirror section 28D, providing for children’s legal aid to be available to 
the relevant person (as opposed to the child) in respect of court proceedings connected with a 
children’s hearing.  

273. Section 28E(2) will provide for children’s legal aid to be available to the relevant person 
in respect of proceedings before a sheriff where SLAB is satisfied that the conditions in 
subsection (3) are met. The conditions are that it is reasonable in the circumstances of the case 
for children’s legal aid to be made available to the relevant person and that the expenses of the 
case can be met without causing undue hardship to the relevant person or any of his or her 
dependants. These are the same merits and means tests set out in section 28D(3) for determining 
whether children’s legal aid should be made available to the child, save that section 28E will not 
require it to be in the best interests of the child that children’s legal aid be made available to the 
relevant person.  

274. Section 28E(4) will provide for children’s legal aid to be available to the relevant person 
in respect of appeal proceedings before the sheriff principal or the Court of Session where the 
condition in subsection (5) is met. The condition is that SLAB are satisfied that the merits and 
means tests described in the preceding paragraph are met and, further, that the relevant person 
has substantial grounds for making or responding to the appeal. 

Section 28F – Conditions 

275. This section will allow SLAB to make a grant of children’s legal aid under section 28D or 
28E subject to such conditions as it considers expedient. It will allow conditions to be imposed at 
any time, including at the time SLAB first makes legal aid available.  
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276. Section 28F will replicate the effect of the provision which was to become section 29(5A) 
of the 1986 Act. Section 29(5A) was to be inserted into the 1986 Act by section 72 of the Legal 
Profession and Legal Aid (Scotland) Act 2007. However, section 29 of the 1986 Act (which is 
the provision under which legal aid is presently made available in relation to children’s hearings 
related court proceedings) will be replaced by sections 28D and 28E. Schedule 6 of the Bill 
therefore provides for the repeal of section 29 of the 1986 Act and the uncommenced provisions 
of the Legal Profession and Legal Aid (Scotland) Act 2007 which would amend it. 

Section 28G – Board to establish review procedures 

277. Section 28G(1) will place a duty on SLAB to establish a procedure for reviewing their 
refusal of an application for children’s legal aid. Section 28G(2) will oblige SLAB to establish a 
procedure for reviewing any conditions which it imposes in relation to a grant of children’s legal 
aid under section 28F. Like section 28F, section  28G will replicate the effect of provisions 
which were to be inserted into section 29 of the 1986 Act by virtue of section 72 of the Legal 
Profession and Legal Aid (Scotland) Act 2007.  

Section 28H – Board’s power to require compliance with conditions 

278. This section will enable SLAB to impose conditions on a person receiving children’s legal 
aid. The conditions imposed will be for the purpose of enabling SLAB to verify that the legal aid 
recipient continues to be entitled to receive it throughout the duration of the case. 

Section 28J – Contributions to the Fund 

279. This section will enable SLAB to levy contributions towards the expenses of the case on 
those receiving children’s legal aid. Contributions received by SLAB will be paid into the 
Scottish Legal Aid Fund. Subsection (2) provides that it is for SLAB to determine the amount of 
any contribution payable.  

280. Subsection (2)(a) provides that any contribution in respect of disposable income is to be 
levied on disposable income exceeding the prescribed statutory threshold (£3,355 per annum) 
and that the amount of that contribution is not to exceed one-third of the amount by which the 
person’s disposable income exceeds the prescribed threshold. It further provides, together with 
subsection (3), for the prescribed statutory threshold and the maximum contributable proportion 
(or amount) of disposable income to be varied by regulations. Subsection (2)(b) makes similar 
provision about the contribution which may be levied in respect of disposable capital. 
Specifically, it is only to be levied on disposable capital exceeding a prescribed statutory 
threshold (£7,504) and that the amount of the contribution is not to exceed the amount by which 
the person’s disposable capital exceeds the prescribed threshold. It further provides, together 
with subsection (3), for the prescribed statutory threshold and the maximum contributable 
proportion (or amount) of disposable capital to be varied by regulations.   
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Section 28K – Power of Scottish Ministers to modify circumstances in which children’s 
legal aid to be available 

281. This section will enable the Scottish Ministers, by regulations, to extend or restrict the 
proceedings before a children’s hearing in respect of which, and the persons to whom, children’s 
legal aid is available.  

282. Subsection (2) provides that should regulations extending the types of proceedings for 
which children’s legal aid is available to the child be made, they must apply the eligibility 
criteria for such children’s legal aid which is prescribed in section 28K. Specifically, the 
regulations must require that the merits and means tests prescribed in section 28D(3) are satisfied 
and, in addition, that the condition prescribed in subsection (3) is met. The condition prescribed 
in subsection (3) is that SLAB must be satisfied that the child will only be able to effectively 
participate in the proceedings if he or she is legally represented. Subsection (4) specifies the 
matters which SLAB must take into account when determining whether legal representation is 
necessary for the child’s effective participation in the proceedings. 

283. Similarly, subsection (5) prescribes the eligibility criteria which must be applied by 
regulations extending the availability of children’s legal aid to a relevant person. It requires that 
the merits test and the means test in section 28E(3) be met and that the condition in subsection 
(6) be met. The condition in subsection (6) is that SLAB must be satisfied that the relevant 
person will only be able to effectively participate in the proceedings if he or she is legally 
represented. When making that determination SLAB must take into account the matters specified 
in subsection (4). Subsection (4) provides that when determining whether the child, or as the case 
may be the relevant person, is able to participate effectively in the proceedings SLAB should 
take into account the assistance which may be afforded by an “accompanying person”. 
Subsection (7) defines “accompanying person” for those purposes by reference to rules made 
under section 170 of the Bill. Subsection (8)(b) will enable the Scottish Ministers, by regulations, 
to modify the definition of “accompanying person”.  

284. In addition to enabling amendment of the definition of “accompanying person” in 
subsection (7), subsection (8) will also enable the Scottish Ministers to amend, by regulations, 
the list of matters prescribed in subsection (4) which SLAB is obliged to take into account when 
determining whether the child, or as the case may be relevant person, will be able to effectively 
participate in the proceedings.  

NEW PART 5B – CHILDREN’S LEGAL ASSISTANCE 

285. Part 5B will provide for the registration and quality assurance of solicitors providing 
children’s legal assistance. Schedule 5 of the Bill will insert into section 41 of the 1986 Act (the 
1986 Act’s interpretation section) a definition of “children’s legal assistance”. It will be defined 
as comprising both children’s legal aid and assistance by way of representation provided in 
relation to a children’s hearing or connected court proceedings. 

Section 28L – Register of solicitors and firms eligible to provide children’s legal assistance 

286. This section will require SLAB to establish a register of solicitors eligible to provide 
children’s legal assistance and the firms with which those solicitors are associated. Subsection 
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(2) will provide that solicitors who operate as sole practitioners must be registered both as 
solicitor and firm. Subsection (3) will make registration a pre-condition for any solicitor who 
wants to provide children’s legal assistance. Subsection (4) will provide that a registered solicitor 
will only be allowed to provide children’s legal assistance when working in connection with a 
registered firm. 

287. Subsection (5) deals with registration requirements in relation to solicitors directly 
employed by SLAB. It provides that SLAB can only employ a solicitor to provide children’s 
legal assistance who is personally registered to do so. However SLAB is not to be regarded as a 
firm and, as such, need not itself be registered. Subsection (6) will allow the Scottish Ministers to 
specify, in regulations, the qualifications to be required of solicitors seeking to be registered to 
provide children’s legal assistance.  

288. Subsection (7) will provide for section 25A(5) to (15) of the 1986 Act to apply in relation 
to the register established under subsection (1) as those provisions apply in relation to the 
register established under section 25A for the purposes of criminal legal assistance. Section 25A 
was inserted into the 1986 Act by the Crime and Punishment (Scotland) Act 1997. Section 
25A(5) allows SLAB to specify the form which an application for registration must take. Section 
25A(6) requires SLAB to consult the Law Society of Scotland and such other persons as it 
considers appropriate before determining whether to register a solicitor or firm. Section 25A(7) 
provides that SLAB is not to consider a solicitor’s application for registration unless the firm 
with which he or she is connected is either already registered or has also applied for registration.  
If the solicitor is connected with more than one firm, section 25A(15) provides that only one of 
those firms need be registered. Section 25A(8) requires SLAB, on receipt of an application for 
registration, to make such enquiries as it thinks appropriate to determine whether the solicitor 
meets the requirements expected of a registered solicitor and authorises SLAB to use its powers 
under section 35A of the 1986 Act to require the solicitor or firm to produce information or 
documents for that purpose. Section 25A(9) provides for SLAB to enter the solicitor’s name on 
the register where SLAB is satisfied that it is appropriate to do so. Section 25A(10) prohibits 
SLAB from entering the name of a solicitor on the register where the solicitor is connected with 
a firm which is in not already entered on the register. Again, section 25A(15) provides that if the 
solicitor is connected with more than one firm, only one of the firms need be registered. Section 
25A(11) provides that the name of any registered firm with which the solicitor is connected 
should appear next to his or her name on the register. Section 25A(12) requires that where a 
solicitor’s application for registration is refused SLAB must notify the unsuccessful applicant 
and give reasons for its refusal. Section 25A(13) allows an unsuccessful applicant for registration 
21 days within which to appeal SLAB’s decision to the Court of Session. Section 25A(14) 
clarifies that such an appeal may be on questions of fact or law and provides that, at the 
conclusion of the proceedings, the court may make such order as it thinks fit. 

289. Subsection (8) sets out the modifications, subject to which sections 25A(5) to (15) of the 
1986 Act are to apply to the register for children’s legal assistance. In essence it ensures that 
terms relevant to the quality assurance regime for criminal legal assistance are construed as if 
they were references to the equivalent aspects of the quality assurance regime for children’s legal 
assistance.  
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Section 28M – Code of practice 

290. This section will require SLAB to establish a code of practice which solicitors will be 
required to abide by when providing children’s legal assistance. 

291. Subsection (3) applies section 25B(3) to (8), which deals with the code of practice for 
providers of criminal legal assistance, to the code of practice which will be established under 
section 28M. Section 25B(3) requires SLAB to consult the Law Society of Scotland and such 
other persons as it considers appropriate on a draft of the code of conduct. Section 25B(4) 
requires SLAB to send the draft code to the Secretary of State for approval. The function of the 
Secretary of State in this regard now rests with the Scottish Ministers. Section 25B(5) allows the 
Scottish Ministers to approve the draft code with or without modification. Section 25B(6) 
provides that the Scottish Ministers, having approved the draft code, must return it to SLAB and 
give SLAB instruction on when it is to come into force and the manner of its publication. Section 
25B(7) requires SLAB to carry out the Scottish Ministers instructions under section 25B(6) and 
also obliges SLAB to make copies of the code available on request (SLAB may charge for doing 
so). Section 25B(8) requires SLAB to keep the code under review and to revise it as necessary. 
The same procedures apply to revisions of the code as apply to preparing the code for the first 
time.  

Section 28N – Duty to comply with code of practice 

292. This section will require registered solicitors and firms to adhere to the code of practice 
which will be established under section 28M. Subsection (2) requires SLAB to monitor the 
compliance of solicitors and firms with the code of practice. Subsection (3) authorises SLAB to 
use its powers under sections 35A and 35B of the 1986 Act in doing so. Sections 35A and 35B 
were inserted into the 1986 Act by the Crime and Punishment (Scotland) Act 1997.  

293. The powers conferred under section 35A of the 1986 Act include the power to require a 
solicitor to provide information and documents relating to the provision of children’s legal 
assistance. Any person who fails to comply with the requirement shall be guilty of an offence 
and liable to a fine. The powers conferred under section 35B of the 1986 Act provide for SLAB 
to apply for a warrant to search premises or take possession of documents. Any person who 
intentionally obstructs such a warrant shall be guilty of an offence and liable to a fine.  

Section 28P – Non-compliance with code of practice 

294. This section will apply section 25D of the 1986 Act in relation to the quality assurance 
regime for children’s legal assistance as it applies in relation to the quality assurance regime for 
criminal legal assistance. 

295. Section 25D of the 1986 Act requires SLAB to investigate registered solicitors or firms 
where it suspects they are not complying with the code of practice. It authorises for that purpose 
use of the powers in sections 35A and 35B of the 1986 Act (discussed in relation to section 
28N). Where SLAB finds a solicitor or firm has not been complying with the code of practice it 
may set a deadline for them to resolve the defect in their practice. If SLAB are still not satisfied 
as to compliance it may remove the solicitor or firm from the register and the solicitor will be 
required to allocate any live children’s legal assistance work to another solicitor who is 

 57  

175



These documents relate to the Children’s Hearings (Scotland) Bill (SP Bill 41) as introduced in 
the Scottish Parliament on 23 February 2010 

 
 

registered. SLAB must give reasons for its decision to remove a solicitor or firm from the 
register and that decision is subject to appeal to the Court of Session, on points of fact or law, 
within 21 days.  

Section 28Q – Further provision as to removal of name from register 

296. This section will deal with situations in which a solicitor included on the register becomes 
connected with a firm which is not registered and, as a result, he or she is no longer connected 
with any registered firm. In that event, subsection (2) will oblige SLAB to remove the solicitor’s 
name from the register. 

297. Subsection (3) provides for section 25D(6) to (9) of the 1986 Act to apply where a 
solicitor’s name is removed from the register under section 28Q(2) as it applies in relation to the 
removal of a solicitor’s name from the register for criminal legal assistance. That means the 
solicitor will be required to transfer any children’s legal assistance work to a solicitor who is 
registered. SLAB must give the solicitor reasons for its decision to remove his or her name from 
the register and the solicitor will have 21 days from the date of receiving SLAB’s reasons to 
appeal the decision to the Court of Session. 

Section 28R – Publication of register etc. 

298. This section will apply section 25F of the 1986 Act to the register to be established under 
section 28L as it applies in relation to the register for criminal legal assistance established under 
section 25A of the 1986 Act. Specifically, it will require SLAB to make available for inspection, 
without charge: the register of those solicitors and firms entitled to provide children’s legal 
assistance, its decisions refusing applications for entry on the register and its decisions to remove 
the names of solicitors and firms from the register. Furthermore, it will require SLAB to send a 
copy of the register to the Secretary of the Law Society of Scotland on an annual basis and to 
notify the Law Society of any changes made to the register during the course of a year. 

PART 20 – GENERAL 

Formal communications 

Section 179 – Formal communications 

299. This section lists the documents which are “formal communications” for the purposes of 
the Bill.  It also provides that such communications must be in writing. Section 179(3) provides 
that electronic communications will satisfy the requirement that formal communications be made 
in writing.  The electronic communication must be sent by electronic means and capable of being 
reproduced in legible form. A formal communication sent electronically is treated as being 
received on the day it is sent.   
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Forms 

Section 180 – Forms 

300. This section allows the Scottish Ministers to determine the form of documents produced 
by virtue of the Bill and how these documents will be sent. Section 180(2) provides that such 
documents may be sent electronically.  

Subordinate legislation 

Section 181 – Subordinate legislation 

301. This section relates to the powers of the Scottish Ministers contained in the Act to make 
subordinate legislation. It provides for these powers to be exercisable by statutory instrument, 
and provides standard powers for instruments to include ancillary provisions as the Scottish 
Ministers think necessary or expedient and to make different provisions for different purposes. 
Subordinate legislation under this Bill is subject to the negative procedure set out at section 182 
unless specific contrary provision is made in particular sections of the Bill (subsection (3)).  
Subsection (3) does not apply to an order made under section 191 (commencement orders). 

Section 182 – Negative procedure 

302. This section applies where subordinate legislation under the Bill is subject to the negative 
resolution procedure in the Scottish Parliament. Such subordinate legislation is in the form of a 
statutory instrument which must be laid before the Parliament and is subject to annulment.  Most 
such instruments are laid as made instruments (i.e. not in draft form) and come into force (or 
remain in force) unless the Parliament annuls them within a period of 40 days from the day that 
they are laid. 

Section 183 – Affirmative procedure 

303. This section applies where subordinate legislation under the Bill is subject to the 
affirmative resolution procedure in the Scottish Parliament. Such subordinate legislation is in the 
form of a statutory instrument which must be laid in draft before the Parliament for approval by 
resolution.  Such instruments may only be made, and then come into force, after the Parliament 
has approved them. 

Interpretation 

Section 184 – Meaning of “child” 

304. This section provides a definition of “child” for the purposes of the Bill. A child means a 
person under 16 years of age. However this section also provides some exceptions to that general 
rule. First, for the purposes of the application under section 65(2)(o) (grounds for referral), 
references in the Bill to a child include references to a person who is over 16 but who is not over 
school age. “School age” has the meaning given in section 31 of the Education (Scotland) Act 
1980. Secondly, if a compulsory supervision order is in force in respect of a person on their 16th 
birthday, then for the purposes of the application of this Bill to that order, references in the Bill 
to a child include references to the person until the order is terminated or until the person 
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becomes 18 (whichever of these events occurs first). A compulsory supervision order may not 
last more than a year and no longer than a person’s 18th birthday.  

Section 185 – Meaning of “relevant person” 

305. This section defines the meaning of “relevant person” in relation to a child in the Bill. A 
relevant person means: a parent who has parental responsibilities or parental rights in respect of 
the child under Part 1 of the 1995 Act; a person in whom parental responsibilities or parental 
rights are vested under section 11(2)(b) of the 1995 Act; a parent having parental responsibility 
for the child under Part 1 of the Children Act 1989; a person having parental responsibility for 
the child under other provisions of the 1989 Act or the Adoption and Children Act 2002; a 
person in whom parental responsibilities or parental rights are vested by a permanence order 
under the Adoption and Children (Scotland) Act 2007; or any other person specified by order 
made by the Scottish Ministers as having rights in a foreign country which are analogous to 
domestic parental responsibilities and parental rights. Section 185(2) provides that a parent does 
not have parental responsibilities or rights merely by virtue of an order under section 11(2)(d) or 
(e) of the 1995 Act. These are contact orders and specific issues orders. 

Section 186 – Meaning of “relevant local authority” 

306. The duties under a compulsory supervision order and other orders and warrants are 
imposed on the “relevant local authority” for the child and that term is defined in this section. 
The relevant local authority for the child is the local authority for the area in which the child 
predominantly resides or (if that criterion does not apply) the area which the child has the closest 
connection to. In determining the relevant local authority no account is taken of a period of 
residence in a residential establishment and any other period or other residence or connections 
which may be prescribed in regulations. The child’s relevant local authority may change during 
the child’s involvement in the Children’s Hearings system.  

Section 187 – Interpretation 

307. This section defines certain terms that are used in the Bill. 

General 

Section 188 – Consequential amendments and repeals 

308. Section 188(1) introduces schedule 5 which contains minor amendments and amendments 
consequential on the provisions of the Act. Section 188(2) introduces schedule 6 which contains 
the repeal of certain enactments to the extent specified. 

Section 189 – Ancillary provision 

309. This section allows the Scottish Ministers, by order, to make consequential, 
supplementary or incidental provision as they consider appropriate for the purposes of, in 
consequence of, or for giving full effect to, any provision of the Bill. Such an order may modify 
any enactment including this Bill itself. If the order makes textual changes to an Act it will be 
subject to the affirmative procedure.   
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Section 190 – Transitional provision etc. 

310. This section enables the Scottish Ministers, by order, to make transitory, transitional or 
saving provision, as they consider necessary or expedient, in connection with the coming into 
force of any provision of the Bill.  

Section 191 – Short title and commencement 

311. This section states the short title of the Bill and provides for Part 20 of the Bill (sections 
179 to 191) to come into force on Royal Assent, with the remaining sections to be commenced 
by order made by the Scottish Ministers.  

Schedule 1 – Children’s Hearings Scotland 

312. Schedule 1 makes provision as regards Children’s Hearings Scotland and the National 
Convener. It is introduced by section 3. 

Status 

313. Paragraph 1 is based on paragraphs 1 and 2 of Schedule 12 to the 1994 Act and relates to 
the status of CHS.  It makes clear that CHS is not to be regarded as a servant or agent of the 
Crown and that CHS’s property is not to be regarded as property of the Crown.  This has legal 
implications in relation to immunities which are applied to servants or agents of the Crown and 
also in relation to particular statutory provisions which relate to Crown property.    

Membership 

314. Paragraph 2(1) and (7) make provision for the Scottish Ministers to appoint members to 
CHS and allow the Scottish Ministers to re-appoint former members for a further term of office. 
Paragraph 2(2) provides that CHS may comprise of between 5 and 8 members.  Ministers may 
substitute, by order made by statutory instrument (subject to negative procedure), a different 
minimum or maximum number of members. Paragraph 2(4) provides for a member of CHS to 
hold and vacate office in accordance with the terms and conditions of the member’s appointment 
as determined by Ministers. Paragraph 2(5) provides for the appointment of members based on 
their individual knowledge and experience relevant to the functions of  CHS and the National 
Convener. 

315. Paragraph 2(6) provides that Ministers must satisfy themselves that potential members 
have no financial or other interest that would be likely to conflict with their role as a member of 
CHS and so prejudice their ability to carry out that role should they be appointed.  

Persons disqualified from membership 

316. Paragraph 3 disqualifies a person from being appointed as a member of CHS if the person 
is a member of the Scottish Parliament, the House of Commons or a member of the European 
Parliament. It also disqualifies a person from continuing to hold office as a member of CHS if 
the person subsequently becomes a member of the Scottish Parliament, the House of Commons 
or a member of the European Parliament.  
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Resignation of members 

317. Paragraph 4 provides for CHS members to resign office by giving written notice to the 
Scottish Ministers. 

Removal of members 

318. Paragraph 5 sets out the circumstances in which Ministers may revoke the appointment of 
a member of CHS and clarifies when a member will be considered insolvent, where this may 
apply to a termination of  an appointment. 

Remuneration, allowances etc. 

319. Paragraph 6 makes provision for the payment of remuneration, allowances, gratuities, and 
pensions to members and former members of CHS, and for such payments to be determined by 
Ministers and to be made by CHS.  Ministers may determine that a person who ceases to be a 
member other than on the expiry of their term of office should receive compensation. Where 
Ministers so determine, CHS are required to make such a payment. 

Chairing meetings 

320. Paragraph 7 deals with the office of “chairing member” and provides a duty on the 
Scottish Ministers to appoint a chairing member from amongst the membership of CHS.   

The National Convener 

321. Paragraph 8 deals with the appointment of the National Convener. The Scottish Ministers 
are to appoint the first National Convener of Children’s Hearings Scotland under section 1(2).  
Under paragraph 8(1), subsequent appointments are to be made by CHS with the approval of the 
Scottish Ministers. Paragraph 8(2) provides for the terms and conditions of appointment of the 
National Convener to be determined by CHS, and approved by the Scottish Ministers. Paragraph 
8(3) provides for Scottish Ministers to make regulations to prescribe qualifications which require 
to be held by a person to be the National Convener. Paragraph 8(4) provides that members of the 
Scottish Parliament, members of the House of Commons and members of the European 
Parliament are disqualified from appointment and from holding office as National Convener.   

322. Paragraph 8(5) and (6) entitle the National Convener to appeal against dismissal to the 
Scottish Ministers should the National Convener be dismissed by CHS. Paragraph 8(7) provides 
the Scottish Ministers with the power to make regulations as to the procedure for the making of 
an appeal, the effect of making an appeal, the powers of Ministers to dispose of an appeal and 
the effect of exercising those powers.   

Supplementary powers of National Convener 

323. Paragraph 9 provides the National Convener with a general power to do anything which 
the National Convener thinks appropriate for the purposes of, or in connection with, any of the 
National Convener’s functions. This would include anything incidental or conducive to the 
achievement of the National Convener’s functions, such as research and publicity, contracting 
and asset management. 
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Delegation of National Convener’s functions 

324. Paragraph 10 allows the National Convener to delegate certain of the National Convener’s 
functions to any other person except the Principal Reporter, SCRA or a local authority. Persons 
to whom functions might be delegated include employees of CHS, volunteers, or other members 
of area support teams such as local authority representatives. Any of the National Convener’s 
functions (other than selecting members of a children’s hearing, preparing and submitting an 
annual report, and appointing panel members) may be delegated. 

325. Paragraph 10(4) prevents the National Convener from delegating any function of 
providing legal and other advice to a children’s hearing to any person employed by SCRA or a 
local authority. Paragraph 10(5) provides that where the National Convener delegates the 
function of providing legal or other advice to a children’s hearing, that person may not also 
perform other functions on behalf of the National Convener.  For example, a person authorised 
by the National Convener to provide legal advice to children’s hearings on behalf of the National 
Convener, may not also be involved in the recruitment of panel members. Paragraph 10(6) 
provides that even where the National Convener has delegated a function under paragraph 10(1), 
the National Convener may still carry out that function personally.  This is similar to current 
arrangements for the Principal Reporter and the performance of the Principal Reporter’s 
functions. 

326. Paragraph 10(7) enables the Scottish Ministers to make regulations relating to the 
qualifications to be held by persons carrying out functions or classes of functions delegated by 
the National Convener.   

327. Paragraph 10(8) relates to accountability and makes clear that persons authorised to 
perform delegated functions must comply with any direction given by the National Convener as 
to the carrying out of that function. Paragraph 10(9) allows CHS to pay persons, to whom a 
function is delegated, such expenses and allowances determined by the Scottish Ministers.  

Staff 

328. Paragraph 11 makes provision as to the staffing of CHS. Paragraph 11(1) provides for 
CHS to make appropriate staffing arrangements to ensure the proper functioning of CHS. 
Paragraph 11(2) provides for CHS to appoint employees and determine terms and conditions of 
employment.  Such terms and conditions of employment will be subject to the approval of the 
Scottish Ministers. 

329. Paragraph 11(3) and (4) are based on paragraph 9 of Schedule 12 to the 1994 Act.  They 
provide for CHS to pay or contribute to payments for pensions, allowances or gratuities, 
including compensation for loss of employment to eligible employees.  CHS may also provide 
and maintain payment schemes for pension, allowances or gratuities. Decisions as to who is 
eligible and the amount that may be paid or provided for are subject to the approval of Ministers. 

330. Paragraph 11(5), (6) and (7) relate to reckonable service where a person who has 
participated in CHS’s pension scheme as an employee later becomes a member of CHS, and 
provides for CHS to treat such members as employees for the purpose of a pension scheme.  Any 
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discretion which the pension scheme confers on CHS as to benefits payable must only be 
exercised with the approval of Ministers. 

Area support teams: establishment and membership 

331. Paragraph 12(1) and (2) require the National Convener to establish and maintain area 
support teams for areas designated by the National Convener.  Before designating an area, the 
National Convener must consult the local authorities whose area is in, or partly in, the area 
which the National Convener proposes to designate. Paragraph 12(3) provides flexibility so that 
the membership of area support teams may comprise of CHS employees, or others such as 
volunteers or local authority representatives, or a mixture. Paragraphs 12(4), (5) and (7) provide 
that a local authority which falls (wholly or partly) within a designated area for which an area 
support team is established is entitled to nominate a person to be a member of that area support 
team.  The National Convener must consider any such local authority nomination. Paragraph 
12(6) provides for area support teams to establish sub-committees from their own membership.  

Area support teams: functions 

332. Paragraph 13(1) provides for area support teams to carry out delegated functions of the 
National Convener, for example in relation to recruitment campaigns, the identification of 
training requirements, and the maintenance of rotas of panel members. Paragraph 13(3) places a 
duty on the National Convener to consult with local authorities about what functions will be 
carried out by area support team(s) for their area. Paragraph 13(2) provides that the National 
Convener cannot delegate to area support teams the function of providing legal or other advice to 
panel members, or the function of appointing, re-appointing or removing panel members.  

333. Paragraph 13(4) makes clear that if the National Convener delegates a function to a 
member of a local area support team, the function must not be delegated to a person who is not a 
member of the area support team. Paragraphs 13(5) and (6) allow the National Convener to give 
directions to area support teams as to the carrying out of delegated functions after consulting 
with relevant local authorities, and requires area support teams to comply with directions made 
by the National Convener.  

Committees 

334. Paragraph 14 provides for CHS to be able to set up committees comprising of members of 
CHS only or of members and non-members. Such a committee must act in accordance with 
directions given by CHS. CHS must pay such remuneration and allowances to non-members as 
CHS, with the approval of the Scottish Ministers, determines. 

CHS’s supplementary powers 

335. Paragraph 15 provides CHS with a general supplementary power to do anything for the 
purposes of or in connection with its functions.  A non-exhaustive list of ways in which the 
general supplementary power may be exercised is given. This includes research, publishing, and 
contracting.  
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Procedure 

336. Paragraph 16 provides that CHS and area support teams may determine their own 
procedures and quorum (and those of any of their sub-committees). 

Delegation of CHS’s  functions 

337. Paragraph 17 provides that CHS functions may be carried out by a CHS member, a 
committee (other than an area support team), or a CHS employee.  CHS may continue to carry 
out any function that has been delegated to a CHS member, committee or employee. 

Financial interests 

338. Paragraph 18 provides that the Scottish Ministers must satisfy themselves from time to 
time that members of CHS have no financial or other interest that conflicts with their role as a 
member of CHS.  Ministers may request information from a member in relation to conflicts of 
interest and the member is obliged to comply with any such request. 

Grants 

339. Paragraph 19 concerns the funding of CHS. The Scottish Ministers may determine the 
level of funding and make payment by grant award with such terms and conditions as determined 
by the Scottish Ministers.  

Accounts 

340. Paragraph 20 places a duty on CHS to keep proper accounts and prepare and send an 
annual statement of accounts for each financial year to the Scottish Ministers, which they in turn 
must send to the Auditor General for Scotland for auditing. Paragraph 20(2) provides for the 
Scottish Ministers to direct CHS with regard to the information to be contained in the statement 
of accounts, the manner of presentation, and the methods and principles according to which it is 
to be prepared.  

Provision of accounts and other information to Scottish Ministers 

341. Paragraph 21 provides for the Scottish Ministers to direct CHS to give them any accounts 
or other information in relation to CHS’s property and activities or proposed activities.  CHS 
must comply with any direction and co-operate with the requirements of any related audit and 
inspection. 

CHS’s annual report 

342. Paragraph 22 places a duty on CHS to prepare an annual report and submit it to the 
Scottish Ministers after the end of each financial year. The Scottish Ministers must, in turn, lay 
each report before Parliament. The annual report must include information as to how CHS has 
fulfilled its functions during the year along with any other information that CHS considers 
appropriate. The report must include a copy of the annual report submitted separately to CHS by 
the National Convener under paragraph 23 of schedule 1.  Separate reports are required in the 
first instance to reflect the independence of functions between CHS and the National Convener. 

 65  

183



These documents relate to the Children’s Hearings (Scotland) Bill (SP Bill 41) as introduced in 
the Scottish Parliament on 23 February 2010 

 
 

National Convener’s annual report 

343. Paragraph 23 places a duty on the National Convener to prepare an annual report and 
submit it to CHS as soon as practicable after the end of the financial year for which it is 
prepared. The annual report must include information as to how the National Convener has 
fulfilled the National Convener’s functions during the year. The National Convener may include 
other information that the National Convener considers appropriate. 

Validity of proceedings and actions 

344. Paragraph 24 makes clear that the validity of proceedings of CHS remains unaffected by 
any irregularities associated with vacancies, disqualification or the process of appointments. 

Schedule 2 – The Children’s Panel 

345. Schedule 2 is introduced by section 4 and makes provision concerning the recruitment, 
appointment, tenure, training and allowances of panel members, and for the publication of a list 
of panel members.  

Recruitment and tenure of panel members 

346. Paragraph 1(1) to (4) deal with the recruitment, appointment and re-appointment of panel 
members. The National Convener may specify periods of appointment for panel members, with a 
minimum term of appointment of 3 years. The National Convener may re-appoint eligible panel 
members for consecutive terms of office. Paragraph 1(5) makes provision for the National 
Convener to remove panel members in certain circumstances. This can only be done with the 
consent of the Lord President of the Court of Session.  

List of panel members 

347. Paragraph 2 places a duty on the National Convener to publish (and make available for 
public inspection) a list of panel member’s names, the local authority area in which they live, 
and the local authority area in which they work, in the interests of public accountability. 

Training 

348. Paragraph 3 provides for the National Convener to make arrangements for training, and 
monitoring the performance of panel members.  

Allowances 

349. Paragraph 4 gives the National Convener the power, with the approval of the Scottish 
Ministers,  to set the level of allowances payable to panel members and potential panel members, 
and provides for the National Convener to make such payments. 

Schedule 3 – The Scottish Children’s Reporter Administration 

Status 

350. Schedule 3 is introduced by section 16 and is based on Schedule 12 to the 1994 Act. It  
makes provision concerning the status, governance, constitution and proceedings of SCRA and 
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other administrative matters in relation to members and employees.  Paragraph 3 introduces a 
new provision relating to disqualification. Paragraph 1 makes clear that SCRA is not to be 
regarded as a servant or agent of the Crown and that SCRA’s property is not to be regarded as 
property of the Crown.  This has legal implications in relation to immunities which are applied to 
servants or agents of the Crown and also in relation to particular statutory provisions which 
relate to Crown property. 

Membership 

351. Under paragraph 2(1) and (7), the  Scottish Ministers may appoint new members to SCRA 
and may re-appoint eligible members for a further term of office.  Section 190 will allow  for 
provisions to provide for continuity of membership in the transition of this enactment. 

352. Paragraph 2(2) states that membership of SCRA is to consist of between 5 and 8 members 
and paragraph 2(3) allows for Ministers to substitute, by order made by statutory instrument, 
different numbers of minimum or maximum members.   

353. Paragraph 2(5) is based on paragraph 3(2) of Schedule 12 to the 1994 Act.  The Scottish 
Ministers may only appoint members if satisfied of the member’s individual knowledge and 
experience relative to the functions of SCRA and of the Principal Reporter. In addition, under 
paragraph 2(6), Ministers must satisfy themselves that a person to be appointed has no financial 
or other interests that conflict with the person’s role as a member of SCRA.   

Persons disqualified from membership 

354. Paragraph 3 is a new provision which relates to the Scottish Parliament (Disqualification) 
Order 2007. Paragraph 3 provides that members of the Scottish Parliament, members of the 
House of Commons and members of the European Parliament are disqualified from appointment 
as members of SCRA. Paragraph 3 also disqualifies a member of SCRA from holding office if 
the person subsequently becomes a member of the Scottish Parliament, the House of Commons 
or a member of the European Parliament. 

Resignation of members 

355. Paragraph 4 provides for members to resign office by giving written notice to the Scottish 
Ministers. 

Removal of members  

356. Paragraph 5 sets out the circumstances in which the Scottish Ministers may revoke the 
appointment of a member of SCRA and clarifies when a member will be considered insolvent, 
where this may apply to a termination of an appointment. 

Remuneration, allowances etc. 

357. Paragraph 6 provides for the remuneration, allowances or gratuities, and pensions of 
members and former members of SCRA to be determined by the Scottish Ministers and paid by 
SCRA. Paragraph 6(3) and (4) provide for the Scottish Ministers to determine any compensation 
arrangements for any former member of SCRA and for SCRA to make such payments. 

 67  

185



These documents relate to the Children’s Hearings (Scotland) Bill (SP Bill 41) as introduced in 
the Scottish Parliament on 23 February 2010 

 
 

Chairing meetings 

358. Paragraph 7 provides for the Scottish Ministers to appoint a chairing member from the 
membership of SCRA and for Ministers to determine the terms and conditions of appointment. 
Paragraph 7(3) provides for an adjustment of a member’s appointment so that the member may 
continue in office until the expiry of the chairing membership. 

The Principal Reporter 

359. Paragraphs 8 to 10 deal with the terms and conditions of appointment of the Principal 
Reporter and the delegation of functions of the Principal Reporter. Paragraph 8(1) is based on 
section 128(4) of the 1994 Act and provides for SCRA to appoint the Principal Reporter with the 
approval of the Scottish Ministers. Paragraph 8(2) provides for SCRA to determine the terms and 
conditions of the appointment of the Principal Reporter with the approval of Ministers. 
Paragraph 8(3) provides flexibility for Ministers to prescribe qualifications which must be held 
by the Principal Reporter.  

360. Paragraph 8(4) is a new provision which relates to the Scottish Parliament 
(Disqualification) Order 2007 and provides that members of the Scottish Parliament, members of 
the House of Commons and members of the European Parliament are disqualified from 
appointment and from holding office as Principal Reporter. Paragraph 8(5) entitles the Principal 
Reporter to appeal against dismissal to Ministers should the Principal Reporter be dismissed by 
SCRA. Paragraph 8(7) enables Ministers to prescribe the procedure for the making of an appeal, 
the effect of making an appeal, the powers of Ministers to dispose of an appeal and the effect of 
exercising the appeal.   

Supplementary powers of Principal Reporter 
361. Paragraph 9 provides the Principal Reporter with the necessary general powers that are 
incidental or conducive to the achievement of the Principal Reporter’s functions.  

Delegation of Principal Reporter’s functions 

362. Paragraph 10 is based on section 131 of the 1994 Act and provides for the Principal 
Reporter to delegate the Principal Reporter’s functions to authorised members of staff of SCRA.  
There are no restrictions on the Principal Reporter to prevent the Principal Reporter from 
carrying out any of the delegated functions. Paragraph 10(4) prevents the Principal Reporter 
from delegating any functions to a person who may be employed jointly by SCRA and a local 
authority without the approval of SCRA. 

Staff 

363. Paragraph 11(1) and 11(2) are based on section 128(5) of 1994 Act. Under these 
provisions, SCRA have the necessary powers to make appropriate staffing arrangements to assist 
the Principal Reporter in the performance of the Principal Reporter’s functions. SCRA may 
appoint employees and determine terms and conditions of employment.  Such terms and 
conditions of employment will be subject to the approval of the Scottish Ministers.  

364. Paragraph 11(3) is based on paragraph 9 of Schedule 12 to the 1994 Act.  It provides for 
SCRA to pay or contribute to payments for pensions, allowances or gratuities, including 
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compensation for loss of employment to eligible employees. SCRA may also provide and 
maintain payment schemes for pensions, allowances or gratuities. Paragraph 11(4) provides for 
SCRA, with the approval of the Scottish Ministers to determine the eligibility of employees and 
former employees and the amount of payments due. Paragraph 11(5) to (7) relate to reckonable 
service where a former employee who has participated in SCRA’s pension later becomes a 
member of SCRA and provides for members to be treated as employees for the purpose of any 
remuneration scheme. Any discretion as to payable benefits and eligibility must meet with the 
approval of the Scottish Ministers. 

Appeals against dismissal 

365. Paragraph 12 is based on section 129 of the 1994 Act and provides a right of appeal for 
employees of SCRA against dismissal.  Paragraph 12 enables the Scottish Ministers to make 
provision by regulations about the appeal procedure, the effect of making an appeal and the 
powers of the Ministers to dispose of such appeals. 

Committees 

366. Paragraph 13 is based on paragraph 11 of Schedule 12 to the 1994 Act and provides for 
SCRA to set up committees comprising members and non-members, to give directions to such 
committees and to pay such remuneration and allowances to non-members as the Scottish 
Ministers approve. 

SCRA’s supplementary powers 

367. Paragraph 14 provides SCRA with the necessary general powers that are incidental or 
conducive to the achievement of SCRA’s functions including the ability to conduct research and 
publish material relating to its functions, to enter into contracts and to manage assets.  

Procedure 

368. Paragraph 15 is based on paragraph 10 of Schedule 12 to the 1994 Act  and provides for 
SCRA to determine its own procedures. 

Delegation of SCRA’s functions 

369. Under paragraph 16, SCRA may authorise any person, employee, member or any of its 
committees to exercise its functions.  Any delegation does not affect the entitlement of SCRA to 
exercise any of its functions.  

Financial interests 

370. Paragraph 17 is based on paragraph 4 of Schedule 12 to the 1994 Act.  The Scottish 
Ministers must satisfy themselves that members have no financial or other interest that conflicts 
with the member’s role as a member of SCRA.  Ministers may request information from a 
member in relation to conflicts of interest and the member is obliged to comply with any such 
request. 

 69  

187



These documents relate to the Children’s Hearings (Scotland) Bill (SP Bill 41) as introduced in 
the Scottish Parliament on 23 February 2010 

 
 

Grants 

371. Paragraph 18 is based on section 135 of the 1994 Act and concerns funding of SCRA.  
The Scottish Ministers may determine the level of funding and make payment by grant award 
with such terms and conditions as are determined by the Ministers. 

Accounts 

372. Paragraph 19 concerns the duties on SCRA to keep accounts and accounting records and 
to prepare financial statements. The paragraph is based on section 136(3) of the 1994 Act but 
requires SCRA to send the accounts directly to the Auditor General for Scotland and includes 
more specific details about the power of the Scottish Ministers to make directions about the 
form, content and preparation of accounts. 

Provision of accounts and other information to Scottish Ministers 

373. Paragraph 20 is based on section 136(1) of the 1994 Act and provides for the Scottish 
Ministers to direct SCRA to give them accounts or other information in relation to SCRA’s 
property and activities or proposed activities.  SCRA must comply with any direction and co-
operate with the requirements of any related audit and inspection. 

SCRA’s annual report 

374. Paragraph 21 is based on section 136(2) of the 1994 Act and places a duty on SCRA to 
prepare an annual report and submit it to the Scottish Ministers at the end of each financial year. 
The Scottish Ministers must, in turn, lay the report before Parliament. The annual report must 
include information as to how SCRA has fulfilled its functions during the year along with any 
other information that SCRA considers appropriate. The report must include a copy of the annual 
report submitted separately to SCRA by the Principal Reporter under paragraph 22.  Separate 
reports are required in the first instance to preserve the independence of functions between 
SCRA and the Principal Reporter. 

Principal Reporter’s annual report 

375. Paragraph 22 is based on section 130 of the 1994 Act and places a duty on the Principal 
Reporter to prepare an annual report each year on the carrying out of the functions conferred on 
the Principal Reporter, along with any other information that the Principal Reporter considers 
appropriate. The report must be submitted to SCRA as soon as practicable after the end of the 
financial year for which it is prepared. 

Validity of proceedings and actions 

376. Paragraphs 23 is based on paragraph 10(3) of Schedule 12 to the 1994 Act and makes 
clear that the validity of proceedings or actions of SCRA and any of its committees remains 
unaffected by any irregularities associated with vacancies, disqualification of members or the 
process of appointments. 
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 Schedule 4 – Transfer of staff and property to CHS 

Interpretation 

377. Schedule 4 is introduced by section 23 and makes provision about the transfer of staff, 
property, rights and liabilities to CHS. 

Staff transfer orders 

378. Paragraphs 2 to 4 set out the arrangements for the transfer to CHS of staff working in 
SCRA and local authorities whose functions are to be taken on by CHS. Paragraph 2(1) and (2) 
enable the Scottish Ministers to make a “staff transfer order” to effect this transfer. Where a staff 
transfer order makes provision for the transfer of SCRA employees to CHS the order may 
require SCRA and CHS acting jointly to make a scheme in relation to the transfer of those staff. 
Where a staff transfer order makes provision for the transfer of local authority employees to 
CHS, the order may require the local authority and CHS acting jointly to make a scheme in 
relation to the transfer of those staff. If SCRA and CHS or the local authority and CHS are 
unable to comply with the requirement to make a staff transfer scheme, paragraph 4 provides for 
Ministers to create the scheme.  

Schemes for transfer of staff: consultation 

379. Paragraph 3(2) requires SCRA to consult their employees, the Principal Reporter and trade 
union representatives about the content of a staff transfer scheme SCRA are required to make 
under a staff transfer order. Similarly, paragraph 3(5) requires local authorities to consult their 
employees, the Principal Reporter and trade union representatives about the content of a staff 
transfer scheme the local authority is required to make under a staff transfer order. 

Effect on existing contracts of employment 
380. Paragraph 4 makes a number of provisions concerning employees of SCRA or local 
authorities who are subject to a staff transfer order. Paragraph 4(2) to (4) establish that contract 
rights and obligations transfer from the former employer to CHS on the transfer day. Paragraph 
4(5) provides that employed staff may object in advance to their contract being transferred to 
CHS, in which case their contract is terminated at the end of the day before the intended transfer 
day. This termination will not be treated as dismissal. Paragraph 4(7) provides that an employee 
may only terminate their contract of employment by virtue of the staff transfer if they can show 
that the change of employer was both significant and detrimental. 

Transfer of property etc. to CHS 

381. Paragraph 5 makes provision for the Scottish Ministers to make a transfer scheme by order 
in respect of the transfer of property, rights, liabilities and obligations from either SCRA, a local 
authority or the Scottish Ministers to CHS.   Before making a transfer scheme, Ministers must 
consult with CHS and, if their property, rights, liabilities or obligations are to be transferred, 
Ministers must also consult with SCRA, the local authority or any other person with an interest 
in the property, rights, liabilities or obligations. 
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Schedule 5 – Minor and consequential amendments 

382. Schedule 5 is introduced by section 188(1) and makes consequential amendments to 
certain enactments.  

Legal Aid (Scotland) Act 1986 (c.47) 

383. Paragraphs 1(1) to (7) makes provision relating to children’s legal aid.  

Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8) 

384. Paragraph 2 makes consequential amendments to the Antisocial Behaviour etc. (Scotland) 
Act 2004. These amendments provide that the Principal Reporter, when directed by the sheriff, is 
taken to have determined that the tests for referral of a child to a hearing have been met and the 
reporter will therefore arrange a hearing for the child without further investigation.  

Schedule 6 – Repeals 

385. Schedule 6 is introduced by section 188(2) and repeals the following enactments.  

386. Sections 127 to 138 of and Schedule 12 to the Local Government (Scotland) Act 1994.  

387. Section 29 of the Legal Aid (Scotland) Act 1986.  

388. Sections 39 to 74, 75(1)(a), 81 to 85, 90 and 91 of and Schedule 1 to the Children 
(Scotland) Act 1995. 

389. Section 23 of the Vulnerable Witnesses (Scotland) Act 2004. 

390. Section 12(2) to (5) of the Antisocial Behaviour etc. (Scotland) Act 2004.  

391. Section 72(4) to (6) of the Legal Profession and Legal Aid (Scotland) Act 2007. 
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FINANCIAL MEMORANDUM 

INTRODUCTION 

392. This document relates to the Children’s Hearings (Scotland) Bill introduced in the 
Scottish Parliament on 23 February 2010.  It has been prepared by the Scottish Government on 
behalf of Michael Russell MSP, who is the member in charge of the Bill, to satisfy Rule 9.3.2 of 
the Parliament’s Standing Orders.  It does not form part of the Bill and has not been endorsed by 
the Parliament. 

393. The Children’s Hearings (Scotland) Bill contains provisions to strengthen and modernise 
the Children’s Hearings system and brings together all current primary legislation that is 
applicable to the Children’s Hearings system within one cohesive Act.   

394. The Bill delivers a number of changes that will support further practice and cultural 
change within the system as follows: 

• Part 1 and Schedule 1 provide for the establishment of a new national body, 
Children’s Hearings Scotland and the post of National Convener of Children’s 
Hearings Scotland; 

• Part 2 and Schedule 3 provide improved governance arrangements for the Scottish 
Children’s Reporter Administration (SCRA) and clarification of the legislative role 
of reporters; 

• Parts 3 to 18 include policy changes to improve aspects of business and process 
within the Children’s Hearings system; and  

• Part 19 provides for a permanent scheme for the provision of legal representation in 
children’s hearings. 

395. The purpose of reform is to improve outcomes for children and young people.  As such, 
the primary driver is to strengthen and improve the Children’s Hearings system rather than to 
reduce costs.  There is expected to be an overall additional cost arising from the Bill, estimated 
to be £2.51m per annum, to be borne by the Scottish Government.   Where estimates include 
ranges, the highest estimate has been included in the table to demonstrate the highest cost 
estimate of the new arrangement.  The only exception is the property costs for the proposed new 
national body, Children’s Hearings Scotland, where we have instead used the property costs of 
the Scottish Commissioner for Children and Young People as a guide given that it is similar in 
size to the proposed new body. 

396. In the longer term such costs will diminish as the improved quality of panel member 
training, work on effective and early intervention and the wider implementation of the Getting it 
Right for Every Child1 approach take effect.  The Getting it Right for Every Child approach 
embeds a consistent, personalised, holistic, timely and effective approach to meeting children’s 
needs with a focus on early intervention.   

 
1 http://www.scotland.gov.uk/Publications/2008/09/22091734/5
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397. The Bill also makes provision for the systemic legislative changes required to protect the 
system.   The Hearings system is facing increasing legal challenge, much of which is based on 
compliance with the Human Rights Act 1998 and the European Convention on Human Rights, 
but there is an increase too in appeals to the sheriff on procedural irregularities and decisions 
made by hearings.  Based on the cases in existence at 30 November 2009, SCRA estimate that 
the cost of defending ECHR challenges in 2009-10 will be around £300,000 compared to 
£90,000 in 2008-09 and zero in 2007-08.  The number of appeals against decisions by children’s 
hearings has increased from less than 500 per annum in 2006-07 to 592 in 2008-09.  As of 17 
December 2009 there had been 520 appeals in 2009-10.  

398. For all of the topics in the Bill, consideration has been given to whether a Regulatory 
Impact Assessment was required.  An RIA has been published in relation to the administration of 
the legal representation scheme (see paragraphs 447 to 451 below) although it is not expected 
that any additional costs will be incurred. 

COST SUMMARY 

399. The cost of supporting the system in 2010-11 is expected to be £31.78m.  
Table 1: Existing costs of the Children’s Hearings system 
 2010-11 

(indicative budget) 
Scottish Government £2.60m 
SCRA – grant-in-aid from Scottish Government £26.19m 
Local government £2.99m 
Total £31.78m 

 
400. It is expected that the new arrangements will come into force from April 2011 and that 
costs will be incurred from that point.  Table 2 summarises the estimated costs of the new 
arrangements.   

401. The estimated annual cost of the new arrangements in 2013-14 (once all transitional and 
start-up costs have been met) is £34.29m.  Transitional costs will include the development of 
training materials and training programmes for the new system and the production of guidance.  
Start-up costs will include the recruitment and appointment of the National Convener and the 
board of Children’s Hearings Scotland and the establishment of the new national body.  The 
latter will be minimised through the used of shared services with SCRA. This suggests a net 
additional cost of the new arrangements of £2.51m.  This additional funding will secure the day-
to-day operation of Children’s Hearings Scotland (discussed in detail at paragraphs 418 to 430 
below), the provision of independent advice (paragraphs 440 to 442), changes and additions to 
local support for the Children’s Hearings system (paragraphs 443 to 446) and the new 
arrangements for legal representation (paragraphs 447 to 451).   

402. Under the new arrangements, local authorities will continue to carry out a range of 
functions, such as support for safeguarders and panel member recruitment, and take on a new 
role providing information to the National Convener on the implementation of supervision 
orders. Other functions, such as the payment of panel member expenses, will pass to Children’s 
Hearings Scotland.  Subject to further discussions with local authorities, our intention is that 
local authorities should retain the £3m they currently spend annually on supporting the Hearings 
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system to carry out the role envisaged under the new arrangements.  If, however, local 
authorities are unwilling to carry out that role it is possible that all resource for functions that are 
currently carried out by local authorities will need to be met centrally.  The overall cost of the 
new arrangements from 2013-14 would still be £34.29m, an additional cost of £2.51m, but the 
total cost on central government would increase by £3m to make up the shortfall.   

Table 2: Estimated cost distribution for new arrangements 
 2011-12 2012-13 2013-14* 
Total costs £32,782,138 £34,639,138 £34,287,138 
 
Children’s Hearings Scotland  £1,182,500
 
Staffing 
Property 
Administrative 
Board 
Corporate services 
Recruitment of panel members 
Training 
Support for hearings 
Independent advice 
Expenses for panel members  
Support/expenses for area support teams 
volunteers 

 £4,490,500
 
£391,000 
£102,000 
£45,000 
£102,750 
£202,750 
£164,000 
- 
£125,000 
£50,000 
- 
- 
 

 £4,490,500 
  
£702,000 £702,000 
£102,000 £102,000 
£90,000 £90,000 
£137,000 £137,000 
£363,500 £363,500 
£328,000 £328,000 
£1,200,000 £1,200,000 
£500,000 £500,000 
£100,000 £100,000 
£651,000 £651,000 
£317,000 £317,000 
  

Scottish Government £2,414,000
 
SG staff costs  
Reform team consultation and communication 
Training 
Recruitment of National Convener and Children’s 
Hearings Scotland Board  
Recruitment of panel members 
Support for hearings 
Legal representation (current scheme) 
Legal representation (through SLAB) 

 £968,000
 
£325,000 
£100,000 
 
£1,120,000 
£30,000 
 
£164,000 
£375,000 
£300,000 
- 

 £616,000 
  
£252,000 £175,000 
- - 
  
£275,000 - 
- - 
  
- - 
- - 
- - 
£441,000 £441,000 

SCRA grant-in-aid £26,186,000
 

 £26,186,000
 

 £26,186,000
 

Local government  £2,994,638
Panel recruitment costs 
Travel and subsistence, transport etc 
Training 
Supplies and services (and promotion)  
Children’s Panel Advisory Committee 
Panel staff costs 
Recruitment of safeguarders 
Safeguarders 

 £2,994,638
£156,396 
£651,068 
£421,546 
£189,524 
£317,440 
£378,866 
£3,218 
£876,579 

 £2,994,638 
£156,396 £156,396 
£651,068 £651,068 
£421,546 £421,546 
£189,524 £189,524 
£317,440 £317,440 
£378,866 £378,866 
£3,218 £3,218 
£876,579 £876,579 

*The table assumes that local authorities retain existing funding and continue to carry out a range of local functions 
in relation to children’s hearings.  If local authorities are unwilling to do this, the overall figure for them from 2012-
13 will be zero with the Scottish Government meeting the additional £3m cost.     
 
403. The commentary below sets out in some detail how the estimated costs of the new 
arrangements were calculated.  
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OVERVIEW OF ROLES PROPOSED IN THE BILL 

404. This Financial Memorandum looks at the costs of the Bill and the new arrangements that 
it proposes in the round rather than breaking them down in line with the structure of the Bill 
because the changes are so closely interrelated.  

Children’s Hearings Scotland 
405. Part 1 of the Bill establishes a new national body, Children’s Hearings Scotland, to be 
headed by a principal officer (National Convener) and supported by a Board.  The National 
Convener will have responsibility for the recruitment, selection and appointment of panel 
members; training and support for panel members; quality assurance of the work of the hearing; 
the provision of independent advice to children’s hearings and the collection of information from 
local authorities on the implementation of compulsory supervision orders.  The National 
Convener will also be responsible for looking after the interests of panel members and the 
hearings system in general.  Children’s Hearings Scotland will have responsibility for supporting 
and facilitating the work of the National Convener.   

406. To enable the National Convener to provide support to panel members, the Bill makes 
provision which allows the National Convener to delegate functions to area support teams.  
These teams will operate under the auspices of the National Convener, providing support and 
monitoring performance in keeping with a national framework and standards. This will ensure 
that improvements to the consistency and quality of local support are delivered.   

407. In 2011-12, funding for Children’s Hearings Scotland will be met from the existing 
Scottish Government budget for policy support to the Children’s Hearings system, which is 
expected in total to be £3.59m.  It is estimated that Children’s Hearings Scotland will receive 
around £1.8m of this.  From April 2012 grant-in-aid will be instituted to cover the running costs 
of the organisation, expected to be £4.49m per annum.  The increase in overall cost is primarily 
to support the work of Children’s Hearings Scotland once it is fully up and running (expected to 
be from April 2012).  A detailed breakdown of the costs to Children’s Hearings Scotland is 
detailed in Table 2.   

Scottish Government   

408. Ministers will retain broad policy responsibility for the Children’s Hearings system and 
will set the strategic direction of, and sponsor, both national bodies – Children’s Hearings 
Scotland and SCRA.  Scottish Government staff costs in relation to children’s hearings will fall 
over the next few years from £325,000 in 2011-12 to £175,000 per annum from 2013-14.    

409. As set out in Table 2, the overall direct cost to the Scottish Government will fall to 
£616,000 per annum by 2013-14 but overall costs will increase through the provision of grant-in-
aid to Children’s Hearings Scotland. 

Scottish Children’s Reporter Administration 
410. Part 2 of the Bill restates and clarifies the role of SCRA and the Principal Reporter.  The 
Principal Reporter will continue to investigate referrals, arrange hearings, distribute papers, 
attend hearings and conduct business before the sheriff.  SCRA grant-in-aid is to be £26.186m in 
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2010-11.  There will be no additional cost to SCRA as a result of the new arrangements. As 
Table 2 sets out grant-in-aid will remain level at £26.186m per annum. 

Local government 

411. Close interaction between the National Convener, area support teams and local 
authorities will be needed to ensure effective support for panel members at the local level.  It is 
envisaged that under the Bill local authorities will play a key role in area support teams and in 
the continued provision of local support to hearings, e.g. provision of office space, clerical 
support, and local support during the national recruitment campaign.  It is proposed to change the 
emphasis and functions of local authorities in relation to the Hearings system, but costs are not 
expected to change.  Table 2 therefore sets out local authority costs as £2.99m per annum. 

INFORMATION GATHERED TO INFORM THIS MEMORANDUM 

Survey of local authorities 

412. In preparation for this Financial Memorandum, a survey of all 32 local authorities was 
conducted in July 2009 asking them to quantify the particular costs incurred in supporting the 
Hearings system in 2007-08.  The survey found that local authorities currently spend around £3m 
per annum supporting the Hearings system.  They receive funding as part of the local 
government finance settlement for the provision of that support.  The survey was not able to 
identify “in-kind” costs to local authorities in supporting the Hearings system, for example the 
cost of meeting rooms and administrative support that are not recorded against specific budgets.   

413. Table 3 below details estimated local authority expenditure on the Hearings system.  28 
local authorities responded to the request for information.  The costs incurred in the other 4 
authorities have been estimated based on the number of hearings which took place in those 
authority areas in 2007-08.   

Table 3.  Local authority costs: supporting the Children’s Hearings system 
Cost Description* Estimated cost: 2007-08 

 
Panel Recruitment Costs £156,396 
Travel and subsistence, transport etc. £651,068 
Training £421,546 
Supplies & Services (and promotion) £189,524 
CPAC £317,440 
Panel Staff Costs £378,866 
Recruitment of safeguarders £3,218 
Safeguarders £876,579 
Total £2,994,638 

*The survey did not gather the cost of “in-kind” support which local authorities give to the hearings system.  Our 
best estimate of this likely cost is that it could be around £500k per annum.   
 
Other sources 

2414. The Scottish Government’s Public Service Reform  plans have influenced this Financial 
Memorandum.  The PSR plans seek to put in place an adaptive, flexible, and efficient 
                                                 
2 http://www.scotland.gov.uk/Topics/Government/PublicServiceReform/efficientgovernment/SharedServices  
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infrastructure to: support the delivery of frontline services; free up significant resources for 
reinvestment; and improve customer service to public sector organisations and the general 
public.     

3415. The Baseline Study of Corporate Services  has been used extensively to estimate service 
cost. While none of the organisations listed in the Baseline Study of Corporate Services are of a 
similar size to that envisaged for Children’s Hearings Scotland, we have assumed that the costs 
per employee are comparable.  The office of Scotland’s Commissioner for Children and Young 
People4 (SCCYP) provided a model of a single, small office supporting a national organisation 
and has been used for modelling around the possible cost of Children’s Hearings Scotland.  
While the SCCYP staffing model has been used, the cost of staff has been calculated using 
SCRA staffing costs because of the similarity and close links between the work of SCRA and 
Children’s Hearings Scotland.  The SCRA staffing model was not considered an appropriate 
template due to its high proportion of professional staff (Reporters) which Children’s Hearings 
Scotland will not need.  SCRA also has a national headquarters, many area offices around the 
country and a significant administration staffing complement. 

5416. The Scottish Government’s Review of Public Sector Asset Management , which focused 
initially on the Scottish Government estate, has also been used in calculations about the possible 
use of the estate in the new arrangements.  

BREAKDOWN OF COSTS 

Start up and implementation costs 

417. Organisational changes, such as the restructuring of statutory functions and duties 
outlined in the Bill, carry with them a number of transitional costs.  Some of these, such as the 
Scottish Government project management costs will fall in 2010-11, but the vast majority will 
occur in 2011-12.  Such costs are additional to routine business, and, for these reforms, will 
include: 

• Scottish Government project management of the organisational change, including 
stakeholder consultation and communication arrangements.  A Reform Team has 
been established alongside the existing Children’s Hearings Sponsorship Team to 
take forward the Bill and wider reforms.  The Reform Team has a budget to support 
its consultation and communication activity in 2011-12 of £100,000. This budget will 
come to an end in March 2012.   

• Training in new processes and procedures.  The cost of developing and delivering 
this training will be met from the existing training budget in 2011-12.  The current 
cost of providing national training is £1.1m per annum.  An additional £20,000 will 
be required in 2011-12 for the production and distribution of the new training 
materials bringing the total cost to £1.12m.  Responsibility for training will pass to 
Children’s Hearings Scotland during 2012-13 – the Scottish Government will retain a 
quarter of the existing budget  in 2012-13 to provide any residual training and for 
transitional and implementation matters. 

 
3 Baseline Study of Corporate Services – Phase 2 Report (For Financial Year 2007/08) 
4 http://www.sccyp.org.uk/  
5 Asset Management Review - http://www.scotland.gov.uk/Publications/2008/01/AMR  
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• Recruitment costs for new public appointments.  These relate to the National 
Convener and Board of Children’s Hearings Scotland. Recruitment of the National 
Convener and the Board will begin once it is clear that the Parliament supports their 
establishment.  Based on comparable recruitment costs for the Scottish Social 
Services Council from 2007, it is estimated that costs are likely to be in the region of 
£30,000 in 2011-12.  Depending on the Parliamentary process, some of these costs 
may be incurred in 2010-11. 

• Staffing costs associated with harmonisation of staff terms and conditions or 
pensions. Although the Bill makes provision for the transfer of staff we do not expect 
this to happen in any great number and therefore conclude that any costs incurred 
will be de minimis.  

Staff costs  
418. Schedule 1, paragraph 11 provides for Children’s Hearings Scotland to employ staff to 
carry out its functions.  In estimating staffing costs for Children’s Hearings Scotland, the 
organisational model of SCCYP has been used as a template.  This structure provides the 
appropriate mix of management, policy and administrative staff and exemplifies a body which 
operates from one office while delivering a national remit.  As set out in paragraph 415 above, 
while the SCCYP staffing model has been used, the cost of staff has been calculated using SCRA 
staffing costs. 

419. Salary costs for Children’s Hearings Scotland have been assumed on the basis of around 
15 staff employed to carry out a range of administrative, policy and management roles.  On-
costs, which include pensions, are estimated to be comparable to the total reported by SCRA, 
approximately 24%. Estimates of staff costs are displayed in the range +/- 10% to highlight the 
potential variance in costs, should the structure of the new body ultimately differ significantly 
from that of the SCCYP – that will of course be for the National Convener to determine.  The 
estimated range of total wage/salary costs (including pensions) are approximately £575,000 – 
£702,000 per annum.  During start up in 2011-12 it is estimated that around half this amount will 
be required plus a further £40,000 for staff recruitment. 

Property costs 
420. It is anticipated that the new body will be able to utilise existing Scottish Government 
surplus office space.   Some of the simplification measures linked to the Public Service Reform 
programme will lead to location decisions and surplus assets that may be available for use by 
Children’s Hearings Scotland.  

421. Ultimately, decisions about the location of Children’s Hearings Scotland will be for the 
National Convener, in accordance with Scottish Government Asset Management Policy and in 
keeping with the costs identified in the Baseline Study of Corporate Services (phase 2).  This 
report highlighted that the average cost per employee of estates management services was 
approximately £7,500, ranging from £1,750 to £35,057 per employee. Therefore, assuming CHS 
has 15 FTE staff the annual estimated cost would be £26,000 - £525,800.  Given the wide range 
we have based the estimated cost on the cost of the SCCYP office, £102,000 per annum, given 
that it is similar in size to the proposed new body.   
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Administrative costs 
422. This includes all normal office running costs, for example, stationery, postage, 
telephones, photocopying, printing, equipment maintenance etc. The SCCYP administrative 
costs averaged over 2 years are approximately £60,000 per annum. It is assumed however that 
the new organisation will have a higher administrative burden due to the requirement to contact 
all panel members in Scotland, so it is expected that administrative costs for Children’s Hearings 
Scotland could be up to 50% higher than for SCCYP.  Administrative costs are therefore 
estimated to be up to £90,000 per annum.  During start up in 2011-12 it is estimated that around 
half this amount will be required rising to the full amount in 2012-13. 

Board costs 
423. To ensure a broad representation, the Bill provides for a Board of between 5-8 members, 
and will mirror board and audit structures of SCRA.  It is therefore estimated that the costs 
associated with the Children’s Hearings Scotland Board, including the internal and external audit 
functions will be much the same as those of SCRA. Governance costs are estimated to be 
£137,000 per annum.  It is expected that the Board will be in place from Quarter 2 of 2011-12, 
costs for that year are therefore estimated as 75% of the full amount, £102,750. 

Corporate services 
424. There is considerable potential for sharing corporate services between Children’s 
Hearings Scotland and SCRA, where there is no conflict of interest.  To help inform these 
calculations an activity based costing analysis of SCRA functions was undertaken by Scottish 
Government analysts and SCRA staff. Discussions are ongoing with SCRA around those 
services that could be shared, for example, Human Resources, ICT and finance services and the 
costs below have been calculated on that basis.  

425. It is anticipated that HR provision to Children’s Hearings Scotland will be provided as a 
shared service by SCRA. The average HR cost per employee in the Baseline Study of Corporate 
Services was £1,200; ranging from £400 - £2,370 per employee. Therefore assuming that 
Children’s Hearings Scotland has 15 FTE staff the annual estimated cost would be £6000 - 
£35,500 per annum.    

426. Likewise, we hope ICT provision may also be provided as a shared service by SCRA.  
The Baseline Study of Corporate Services demonstrated a range of costs per employee. The 
average ICT cost per employee from the baseline study was approximately £3,130, ranging from 
approximately £316 - £11,016 per employee. Data from SCCYP accounts suggest there are 
additional costs of around £25,000 per annum associated with website design and maintenance. 

427. Therefore assuming CHS has 15 FTE staff the annual estimated cost would be annual 
ICT costs (including website design and maintenance) are estimated to be in the range £29,750 - 
£190,000 per annum.  It is expected that, on the basis that Children’s Hearings Scotland uses the 
same ICT operating system as SCRA the likely additional capital costs will be around £21,000.  
If a new operating system is required costs could be considerably higher. 

428. Consideration is also being given to Finance services being provided as a shared service 
by SCRA.  The Baseline Study of Corporate Services demonstrated a range of Finance costs per 
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employee, from approximately £327 - £4,080 per employee. However, if existing SCRA systems 
can be used, the additional cost can be kept to a minimum. Therefore assuming CHS has 15 FTE 
staff the annual estimated cost would be in the range £4,900 - £61,000.   

429. The stated research budget for SCCYP (based on information in its Annual Report) has 
been assumed to be sufficient to cover the analytical requirements of Children’s Hearings 
Scotland.  This includes monitoring, evaluating, data collection and reporting. Children’s 
Hearings Scotland will want to conduct its own research but there is considerable opportunity for 
collaborative working with SCRA.  Analytical costs are expected to be £77,000 per annum.   

430. Based on these assumptions, it is estimated that the provision of corporate services, on 
this shared service basis would cost £363,000 per annum from 2012-13.  During start up in 
2011-12 it is estimated that around half this amount will be required plus the ICT capital costs, 
£21,000. 

Recruitment and selection of panel members 
431. Section 4 of and schedule 2 to the Bill provide for the National Convener to recruit 
people to the Children’s Panel.  Currently, the Scottish Government funds the national panel 
member recruitment campaign with analysis of applications, interviews and proposals to Scottish 
Ministers on appointments being made by local Children’s Panel Advisory Committees.  The 
number of panel members recruited in each local authority each year varies according to local 
needs and circumstances, for example the number of panel members who have left the panel in 
the previous year.  In recent years, around 400-500 panel members (around 15-20% of the total) 
have left each year across Scotland and they have been replaced by new recruits.  The 2009-10 
recruitment campaign was the most successful ever with a national total of 5906 expressions of 
interest in joining the panel. 

432. The cost of the national recruitment campaign in 2009-10 was £328,438.  Local authority 
expenditure to support panel member recruitment activity is estimated to be £156,000 per annum 
(see Table 3 above). 

433. We anticipate the work involved and cost of the panel member recruitment campaign in 
2011-12 to be spilt equally between the Scottish Government and Children’s Hearings Scotland. 
From 2012-13 full funding for the national recruitment campaign, £328,000 per annum, will pass 
to Children’s Hearings Scotland.   

Training 

434. The Scottish Government is currently responsible for funding national training at a cost 
of £1.1m per annum.  Training is currently provided on a contract basis by Children’s Hearings 
Training Units based at Glasgow, St Andrew’s, Aberdeen and Queen Margaret Universities. 
Local authorities provide local in-service training to panel members, at a cost of around 
£420,000 per annum.  

435.  Improved training for panel members is crucial to making the necessary changes that 
will reform the system.  The Bill provides for the National Convener to take responsibility for all 
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training of panel members and others working within the Children’s Hearings system in the 
future and it will be for the National Convener to determine how best to deliver this function.   

436. The National Convener is expected to put in place arrangements for the delivery of high 
quality training from April 2012 that is accessible to all panel members and others working in 
the Hearings system.  Training will be developed and delivered against national standards and 
close quality assurance monitoring will evaluate how the training affects performance, 
recruitment and retention of panel members.  Statistical evidence such as the proposed progress 
reports from local authorities on the implementation of decisions, the numbers of appeals to 
decisions and the number of referrals to the National Convener for independent advice can 
support the evaluation of training and the understanding of potential training needs.   

437. It is expected that the proposed national training model will provide opportunities for 
achieving considerable efficiencies in administration costs.  Based on the existing contracts 
worth £1.1m with the 4 universities and local authority expenditure on local training (£421k per 
annum) it is estimated that efficiencies could realise as much as a 30% reduction in costs.  We 
estimate that, to provide the requisite national and local training for those working within the 
Hearings system, the National Convener will require a training budget of £1.2m per annum.  

Support for hearings 
438. Currently, the Scottish Government manages a flexible budget to provide additional 
support for panel members, panel member representative groups, Disclosure Scotland 
certification and ICT support for panel members.  This budget also provides support to the 
development of children’s hearings policy.  Responsibility for these functions will transfer to the 
National Convener, who will accommodate these needs within the grant-in-aid settlement.   

439. This budget will be £500,000 per annum from 2011-12.  The Scottish Government will 
retain three-quarters of this budget (£375k) in 2011-12 as it will continue to have the main 
responsibility for this support.  One quarter (£125k) will be passed to Children’s Hearings 
Scotland.   From 2012-13 the budget will transfer in full to Children’s Hearings Scotland. 

Provision of independent advice 
440. Section 9 of the Bill gives the National Convener responsibility for the provision of 
independent advice to children’s hearings.  It is not anticipated that advice will be required at 
every hearing and it is not therefore considered necessary or appropriate to have an adviser 
present at every hearing.  Rather it is anticipated that this can normally be delivered through the 
provision of access to advice when a hearing needs it.  This is seen as an interim measure, 
providing support when required until such time as the improved training for all panel members 
has built capacity and understanding.   

441. While it will be for the National Convener to make suitable arrangements to ensure that 
panel members have access to independent advice in a hearing, we have estimated costs based on 
the provision that SCRA makes for its reporters.  SCRA currently provides remote advice to 
reporters through a practice helpline run from national headquarters.  Reporters are able to 
contact a member of staff with specific queries.  The broad cost of providing this service, which 
is based on staff time but does not include office costs, is estimated to be no more than £30,000 
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per annum.  This figure is based on a maximum of 500 referrals to the service over the course of 
a year.   

442. Discussions with panel members during consultation on the Bill have revealed a variety 
of views about when and how often advice might be sought.  It is anticipated that this advice will 
be supplemented by reference materials which would be used by panel members as a first source 
of advice and that reference to the advice service would therefore also be limited to complex 
cases.  An upper estimate is that it could cost around three times as much as the SCRA helpline – 
we have therefore included an indicative cost of £100,000 per annum.  It is expected that this 
provision will be phased in during 2011-12 and therefore estimate a cost of around £50,000 that 
year, rising to the full amount the year after. 

Local support for the Children’s Hearings system  
443. Under section 175 of the Bill, the National Convener will have a duty to work with 
partners in the system and to agree with them how best to continuously improve the Children’s 
Hearings system to achieve best outcomes for children.  Schedule 1 of the Bill also enables close 
working between Children’s Hearings Scotland and local authorities.   

444. The National Convener will provide leadership, standards and accountability for the 
system.  Local support will be provided by area support teams (under schedule 1, paragraph 
12(1) that will be established and maintained by the National Convener.  It will be for the 
National Convener to decide the geographical boundaries and therefore the number of teams 
required, on the basis that the National Convener would be best placed to determine the expertise 
and resource needed to support these statutory obligations and the work of the children’s 
hearings.  The Bill provides at schedule 1, paragraph 12(2) that this will be done in consultation 
with local authorities and allows for flexibility to adapt arrangements to suit individual 
community needs. It is expected that the number of area support teams established will be fewer 
than the 30 CPACs currently in operation across Scotland, thereby achieving efficiencies through 
reducing the level of duplication of effort. 

445. Under the new arrangements, local government will retain many of its existing functions, 
with the exception of payment of expenses for panel members and the delivery of training which 
will pass to the National Convener.  Local authorities will continue to have a primary role in the 
provision of local support to panel members, for example, accommodation, administrative 
support, and support for and involvement in the recruitment of panel members. The structure of 
that support network may benefit from some streamlining, in line with Best Value and shared 
services initiatives, and this would be agreed between the National Convener and local 
authorities.  Local authorities will also carry out a proposed new role from 2012-13 – reporting 
to the National Convener on their response to decisions made by panel members, section 173 of 
the Bill.   Ministers have heard consistently during consultation on the Bill that supervision 
requirements are not always implemented by local authorities and that this often does not emerge 
until a subsequent review.  It is anticipated that requiring local authorities to feed back to the 
National Convener on the implementation of decisions will act as a gateway for discussion and 
learning on the various interventions that were determined by hearings, how local authorities 
responded to these and what impact they had on children.  This information will inform the 
forward planning of local training programmes and improve understanding of the impact of 
decisions and how available local resources are being used.   The cost of providing this 
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information would be met through savings in expenses payments and the cost of training which 
will pass to the National Convener. 

446. From 2012-13, local authorities will no longer have responsibility for the payment of 
panel member expenses or supporting Children’s Panel Advisory Committees.  Funding which 
matches current local authority expenditure on these functions will therefore be made available 
to Children’s Hearings Scotland for it to carry out these functions: £651,000 per annum for 
expenses and £317,000 per annum to provide support for area support teams.   As described in 
paragraph 435 above, training will also become the sole responsibility of the National Convener.      

Legal representation in children’s hearings 
447. Currently, local authorities appoint state funded legal representatives for children and 
relevant persons in children’s hearings and then claim funding from the Scottish Government to 
cover the costs.  Section 178 of the Bill makes provision for the management and provision of 
legal representation to be transferred from local authorities to the Scottish Legal Aid Board 
(SLAB).  It is expected that these new arrangements will commence in April 2012.  SLAB will, 
with certain exceptions, make decisions on whether the criteria for receiving state-funded legal 
representation in a children’s hearing has been met, and make payment to a solicitor who is 
registered as being suitably able to operate within the Children’s Hearings system.  This will 
allow for consistent national decision making ensuring that legal representatives are only 
appointed when that is appropriate 

448. It is not considered that the transfer of responsibility for both the decision-making and 
provision of legal representatives to the Scottish Legal Aid Board will result in an increase in the 
number of legal representatives in children’s hearings.  Currently, legal representatives are 
appointed in around 2.5% of hearings.   

449. The fees payable to legal representatives under the current scheme were put in place in 
2002 and have not been reviewed since that time.  There is some anecdotal evidence that the now 
relatively low level of remuneration has resulted in a shortage of legal representatives in some 
areas.  A Scottish Government research report6 carried out in 2008 suggested that the low level 
of fees should be reviewed if the scheme was to continue.  It also recommended that 
consideration should be given to how the current legal representation scheme compares with and 
overlaps with legal aid. 

450. Therefore, we anticipate that costs for the permanent scheme will be higher than at 
present.  The Scottish Government’s current budget for the provision of legal representation is 
£300,000 per annum.  The Scottish Legal Aid Board, in consultation with Scottish Government, 
has provided the indicative costs of individual legal representative appointments.  Estimates of 
the likely demand for legal representatives for both children and relevant persons are based on 
claims for funding from local authorities.  With respect to children, in the first six months of 
2009-10 (up to 30 September 2009) 507 legal representatives were appointed to children.  For 
relevant persons, for the 3 months to 31 December 2009, local authorities claimed for 124 legal 
representative appointments.   

 
6 Review of the Children’s Legal Representation Grant Scheme: Research Report” 
http://www.scotland.gov.uk/Publications/2009/06/30092403/11   
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451. Table 4 sets out the estimated cost of the scheme under the provisions of the Bill based on 
this data.  New administrative costs to SLAB will be minimal (no new forms should be required) 
and it is expected therefore that existing legal aid administration costs will cover process.   

Table 4: Estimated costs of legal representation 
 Current demand 

for legal reps 
Estimated demand for 
legal reps per annum 

Estimated cost of legal 
rep appointment 

Estimated cost 

Children and young 
people 

507* 1020 £250-290 £296,000 

Relevant persons 124† 500 £230-290 £145,000 
TOTAL    £441,000 
* Six months to 30 September 2009. 
† Three months to 31 December 2009. 
 
Secure care 

452. The Children (Scotland) Act 1995 allows children’s hearings to authorise secure care for 
a child or young person in certain circumstances when they believe that this will be in the best 
interests of the child.  A final decision to admit a child to secure care is however taken by the 
Chief Social Work Officer for the relevant local authority in conjunction with the head of the 
secure unit in question. 

453. Section 145 of the Bill provides a power for Scottish Ministers, by order, to prescribe the 
procedure which the Chief Social Worker and Head of Unit have to follow in applying their 
discretion to place a young person in secure care (specifying the nature of that discretion, the 
facts to be taken into account, and criteria to be applied). There will also be a right of appeal 
against their decisions.  

454. Introducing this right of appeal may lead to an increase in appeals in relation to secure 
care. Currently both children and relevant persons can appeal against a decision to implement a 
secure authorisation.  The number of such appeals made at present is very few – no more than 28 
in any of the last 6 years and just 25 in 2008-09.   

Court costs 

455. The proposed new arrangements have been discussed with the Scottish Courts Service 
and they are content that there will be no additional court costs as a result. 
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SUMMARY OF COSTS 

456. Table 5 sets out the cost summary for the Bill and proposed new arrangements. 

Table 5: Cost summary 
 Current cost 

(indicative budget 
for 2010-11) 

Estimated cost of 
new arrangements 

Net cost/saving Comments 

Children’s 
Hearings 
Scotland  

- £4.49m +£4.49m Funding to come from 
existing SG budgets 

Scottish 
Government 

£2.60m £616k -£1.98m Not an actual saving, this 
money will offset the cost 
of Children’s Hearings 
Scotland  

SCRA £26.19m £26.19m - No change 
Local 
government 

£2.99m £2.99m - No change 

Other bodies - - - There are no costs on other 
bodies. 

TOTAL £31.78m £34.29m +£2.51m  
 

 
—————————— 

 
SCOTTISH GOVERNMENT STATEMENT ON LEGISLATIVE 

COMPETENCE 

457. On 23 February 2010, the Cabinet Secretary for Education and Lifelong Learning 
(Michael Russell MSP) made the following statement: 

“In my view, the provisions of the Children’s Hearings (Scotland) Bill would be within 
the legislative competence of the Scottish Parliament.” 

 
—————————— 

 
PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 

COMPETENCE 

458. On 22 February 2010, the Presiding Officer (Alex Fergusson MSP) made the following 
statement: 

“In my view, the provisions of the Children’s Hearings (Scotland) Bill would be within 
the legislative competence of the Scottish Parliament.” 
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CHILDREN’S HEARINGS (SCOTLAND) BILL 
 

—————————— 
  

POLICY MEMORANDUM 

 
 
INTRODUCTION 

1. This document relates to the Children’s Hearings (Scotland) Bill introduced in the 
Scottish Parliament on 23 February 2010. It has been prepared by the Scottish Government to 
satisfy Rule 9.3.3(c) of the Parliament’s Standing Orders.  The contents are entirely the 
responsibility of the Scottish Government and have not been endorsed by the Parliament.  
Explanatory Notes and other accompanying documents are published separately as SP Bill 41–
EN.  

2. This Policy Memorandum is structured in four parts.  The first provides the introduction, 
the policy context and the need for and objectives of reform.  The second outlines the proposed 
new structural framework for the Children’s Hearings system.  The third sets out the 
arrangements that will work within that new structural framework.  The fourth relates to effects 
on equal opportunities, human rights, island communities, local government, sustainable 
development etc. 

PART ONE – POLICY CONTEXT, POLICY OBJECTIVES AND CONSULTATION 

3. The Scottish Government is committed to improving outcomes for children and young 
people.  We want our children to have the best start in life and to be ready to succeed.  We want 
our young people to be successful learners, confident individuals, effective contributors and 
responsible citizens.  We are committed to improving the life chances for children, young people 
and families at risk.  We want to see strong, resilient communities where people take 
responsibility for their own actions and how they affect others.   Delivering on these key national 
outcomes for children and young people will play an important role in delivering on the 
Government’s overarching purpose of creating a more successful country, with opportunities for 
all of Scotland to flourish, through increasing sustainable economic growth.    

4. The Children’s Hearings (Scotland) Bill will underpin reform of the Children’s Hearings 
system – reform that provides the opportunity to improve the way we support our most 
vulnerable children and their families.  

5. This reform of the Children’s Hearings system is one part of the Scottish Government’s 
work in relation to children and young people aimed at breaking Scotland’s historic cycles of 
poverty, under achievement and inequalities in health, income and outcomes.  The Scottish 
Government has worked with partners to develop three inter-connecting and complementary 

SP Bill 41–PM 1 Session 3 (2010) 

205



This document relates to Children’s Hearings (Scotland) Bill (SP Bill 41) as introduced in the 
Scottish Parliament on 23 February 2010 

 
 

                                                

1 2 frameworks to tackle these challenges - Achieving Our Potential , Equally Well and the Early 
Years Framework3.  No matter where they live or whatever their needs, children, young people 
and their families should know where they can find help, what support might be available and 
whether it is the right support for them.   

6. We are working in a range of ways to ensure that local professionals work together to 
meet the needs of children and young people at the earliest possible stage – so that only those 
who need compulsory measures of supervision to safeguard and promote their welfare come 
before a children’s hearing.   

47. Through the Early Years Framework , we have established a vision for a 10 year 
programme of transformational change in Scotland to give all our children the best start in life 
and to tackle, at the earliest possible point, the disadvantage and adversity that some children 
face.  We are supporting this through the national roll-out of Getting it Right for Every Child5 
which promotes business, practice and culture change so that agencies and professionals can 
work effectively together.  This promotes a child centred approach at every stage of a child and 
young person’s development.  It threads through all services and seeks to establish a shared 
understanding and common language so that everyone is clear what needs to be done and who 
will do it and that children and young people will be involved at every stage in the decisions that 
affect them.  Integral to this approach is an understanding and promotion of the rights of each 
individual child and young person, including their right to take part in any decisions affecting 
them. 

8. Getting it Right for Every Child embeds a consistent, personalised, holistic, timely and 
effective approach to meeting children’s needs with a focus on early intervention.  For the 
majority of children this will be enough to meet their needs and should ensure that only those 
whose needs are greater and require extra support through compulsory measures of supervision 
are referred to the Hearings system.  This will enable the Children’s Hearings system to 
concentrate its resources and expertise to best effect. 

The Children’s Hearings system and the need for reform 

9. The Children’s Hearings system is well regarded both within Scotland and further afield.  
For example, whenever there are debates in the Scottish Parliament on the Hearings system or 
related issues MSPs, almost without exception, highlight their support for the system and the 
principles that underpin it.  Guernsey has recently put in place the Child Youth & Community 
Tribunal, based on the Children’s Hearings system, for dealing with children and young people 
in need.  

10. We must have a Children’s Hearings system that is capable of dealing with the challenges 
presented today and in the future – challenges such as the large growth in the number of children 

 
1 http://www.scotland.gov.uk/Publications/2008/11/20103815/0  
2 http://www.scotland.gov.uk/Topics/Health/health/Inequalities/inequalitiestaskforce/equallywellpapers
3 http://www.scotland.gov.uk/Publications/2009/01/13095148/0
4 http://www.scotland.gov.uk/Publications/2009/01/13095148/0 
5 http://www.scotland.gov.uk/Publications/2008/09/22091734/5
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needing care and protection as well as the need to deal with offending behaviour by young 
people; itself a symptom of the social fragmentation bred by disadvantage and deprivation. 

11. We need a Hearings system that has children and young people at its centre and which 
promotes and supports their welfare and their rights.  The Scottish Government is committed to 
the United Nations Convention on the Rights of the Child (UNCRC) and to promoting and 
supporting the rights of children in Scotland.  To that end, we want a Hearings system that:  

• has the child’s best interests as its paramount consideration;  

• allows and encourages effective participation by the child;  

• lets children have their say on issues which affect them and have their views heard 
by panel members trained to the highest standards;  

• gives children the right to see relevant papers; 

• gives children, in particular situations of risk, a limited right of privacy in their 
discussion with panel members when that is needed and appropriate; and 

• gives children a fair hearing, including when it appears that they have committed an 
offence. 

12. The philosophy and principles of the Children’s Hearings system were established over 
40 years ago in the Kilbrandon Report of 1964.   That philosophy and those principles remain as 
true today as they did when the Report was published: 

• the welfare principle;  

• the consideration of needs alongside deeds;  

• the appropriate forum of the hearing as the best place to make decisions on 
compulsory measures of supervision intended to support children through difficult 
times; and,  

• the imperative of the involvement of the child in discussions. 

13. It is these principles that make the system unique, such as the way the system considers 
all those who come within it, either on welfare or offending grounds, as being children in need 
and facing risks either from their own behaviour or the behaviour of others.  The changes to the 
Hearings system proposed in the Bill are designed to protect those principles at the same time as 
modernising and strengthening the system to enable it to continue to work well both now and in 
the future. 

14. Kilbrandon provided a visionary and influential approach.  Set in the context of Scottish 
society in 1964, the Report was many years ahead of its time in proposing a system that takes a 
holistic approach to meeting the needs of vulnerable children.  Times have changed.  The 
principle of a welfare-based approach is now well established and there have been considerable 
changes in society, in political structures and in the ways that agencies work with each other 
including the extension of the principles to all children under the Getting it Right for Every Child 
approach.  It is right that the Children’s Hearings system evolves to adapt to these changes 
without losing the vision and philosophy of Kilbrandon.  
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15. There has also been recognition for a number of years now, including among the 
Hearings system’s strongest supporters that it is not working as effectively as it might or should. 
Key concerns include: inconsistency within the Hearings system; the high volume of referrals to 
the Principal Reporter in recent years; limited opportunity for the child to participate effectively; 
the lack of adequate monitoring of the implementation of hearing decisions and their outcomes; 
and the potential for challenges to the system under the European Convention on Human Rights 
(ECHR). 

16. Moving forward, children and young people in Scotland need a system which: 

•  meets their needs;  

• builds on the key principles of Kilbrandon;  

• retains the welfare based approach at its heart;  

• reflects Scotland’s commitment to the UNCRC,; and, 

• is robust against future legal challenge.  

Policy objectives of the Bill 

17. So in bringing forward a Bill and wider reforms to strengthen and modernise the 
Hearings system and secure better outcomes for children we are looking to put in place a system 
which provides:  

• children’s rights at the heart of the system – by giving them the right to see relevant 
papers and information about their case and ensuring they have the support they need 
to participate effectively in the Hearings system and have a voice during hearings; 

• more modern grounds for referral – that will ensure that only those children who 
need compulsory measures of supervision will be referred to a hearing; 

• improved consistency – by introducing a single national Children’s Panel with 
national recruitment and training, better support for panel members and a clearer 
statutory framework around the work of the Principal Reporter; 

• a stronger system – by supporting the independence of panel members, ensuring they 
have the training, support and advice they need to take decisions in the best interests 
of the child and giving panel members reassurance that their decisions will be acted 
upon; 

• improved efficiency and protection – through the introduction of procedural changes 
such as interim compulsory supervision orders. 

18. The Bill proposes a system which retains the key fundamental principles of Kilbrandon 
and which will help ensure we improve the life chances of Scotland’s most vulnerable children 
and families.  The Bill provides for a dedicated national body, Children’s Hearings Scotland. 
Children’s Hearings Scotland will: undertake functions associated with the recruitment, 
selection, training, retention and support of panel members; quality assure hearings and 
processes; provide independent advice to children’s hearings; monitor panel members; and act as 
advocate for the Children’s Panel.  This will result in panel members being better equipped to 
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determine the best possible outcomes for children in hearings no matter where the child lives in 
Scotland. 

19. The Bill and related secondary legislation, guidance and practice change will strengthen 
the Children’s Hearings system by:  

• increasing the capacity of the Children’s Panel, through improved and consistent 
recruitment, selection, training and continuing support of panel members;  

• re-asserting the independence of panel members as key decision makers;  

• retaining a strong local element to the system within a consistent national 
framework; and 

• clarifying the role of the Principal Reporter by ensuring the necessary separation of 
functions is both real and perceived to be real. 

20. The Bill will allow for the establishment of area support teams, under the direction of the 
National Convener, that will support the Hearings system at local level and help ensure 
consistency of practice across the country.  The current statutory requirement for there to be 32 
separately-constituted children’s panels and for the establishment of Children’s Panel Advisory 
Committees (CPACs) will be removed.  To help ensure that consistency, national criteria will be 
used for the recruitment and selection of panel members and in the re-appointment and 
monitoring of panel members.  Standardised access to training will be provided to panel 
members across Scotland. Both CPAC members and panel members have expressed concern at 
the difference in practice, especially in respect to training and have expressed a wish for a more 
consistent approach.   

21. The existing children’s panels will be replaced by a single national Children’s Panel, 
comprising volunteers from local communities who will continue to be recruited and sit as panel 
members for hearings in their local communities. Children’s Hearings Scotland will, through the 
area support teams, work closely with local authorities to provide support to ensure that all 
children’s hearings make nationally consistent and high quality decisions in relation to children 
and young people. 

22. As well as the policy on reforms, the Bill:  

• substantially re-states current primary legislation that is applicable to the Children’s 
Hearings system and brings this together within one cohesive Act for the first time, 
thus providing a clear legislative framework under which the Children’s Hearings 
system will operate;     

• sets out the functions of the Scottish Children’s Reporter Administration (SCRA) and 
the Principal Reporter; 

• replaces the “interim” legal representation scheme, with a permanent scheme that 
will see legal representation for children and relevant persons available through the 
normal civil legal aid system as administered by the Scottish Legal Aid Board;  

• introduces a Ministerial power to prescribe the procedure which the Chief Social 
Worker/Head of Unit have to follow in applying their discretion to place a young 
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person in secure care and to provide for the right of appeal against their decisions; 
and 

• delivers improvements to the Vulnerable Witnesses (Scotland) Act 2004 relating to 
children’s hearings court processes. 

Consultation 

Previous consultations 

23. Reform of the Children’s Hearings system was the subject of three consultations prior to 
May 2007: Getting it Right for Every Child: Review of the Children’s Hearings system in 20046; 
Getting it Right for Every Child: proposals for action in June 20057; and the draft Children’s 
Services Bill published in December 20068, though not introduced to Parliament.   

24. In January 2008, Scottish Ministers announced plans to meet a manifesto commitment to 
reform and strengthen the Children’s Hearings system.  At that time, it was intended to establish 
one national body to undertake functions currently delivered by SCRA, the children’s panels 
located in 32 local authorities and CPACs.  The proposals were contained within a fourth 
consultation, Strengthening for the Future9, which ran from 31 July to 24 October 2008. 

10Draft Children’s Hearings (Scotland) Bill

25. The proposals in Strengthening for the Future were revised following consultation 
responses which indicated a strong resistance to the establishment of one national body.  These 
revised proposals formed the draft Bill which was published for consultation in June 200911.  
The draft Bill proposed that SCRA should continue to deliver the children’s reporter service; and 
a new body, the Scottish Children’s Hearings Tribunal (SCHT) would be responsible for the 
functions associated with the children’s panel, including recruitment, selection and training of 
panel members. The draft Bill sought to clarify the roles and functions of all players in the 
system and to illustrate clear separation and independence of decision-making processes between 
the two national bodies. 

26. From June 2009 to January 2010, Ministers and officials engaged with a wide range of 
stakeholders across the country on this draft Bill, by:   

 
6 http://www.scotland.gov.uk/Publications/2004/04/19283/36191
http://www.scotland.gov.uk/Publications/2004/10/20021/44103
http://www.scotland.gov.uk/Publications/2004/10/20020/44101
7 http://www.scotland.gov.uk/Publications/2005/06/20135608/56098
http://www.scotland.gov.uk/Publications/2006/03/13105254/0
http://www.scotland.gov.uk/Publications/2006/03/13105643/0
http://www.scotland.gov.uk/Publications/2006/03/13104913/0
8 http://www.scotland.gov.uk/Publications/2006/12/18140606/6
http://www.scotland.gov.uk/Publications/2007/10/01140120/0
http://www.scotland.gov.uk/Publications/2007/10/01140205/0
9 http://www.scotland.gov.uk/Publications/2008/08/01110537/0
10 http://www.scotland.gov.uk/Publications/2009/06/29113351/0) 
11 http://sh45inta/Topics/People/Young-People/c-h-bill/Consultation/ResposneOverview#top
http://sh45inta/Topics/People/Young-People/c-h-bill/Consultation/ResponseTable-1#top
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• holding around 100 separate engagements across the country.  These included 
working group meetings, briefing sessions at panel member training and attending 
seminars and workshops;   

• holding a series of one-to-one meetings to ensure that each of our key stakeholder 
groups had the opportunity to discuss their areas of particular interest;  

• engaging with the Scottish Parliament by holding a briefing session with the 
Education, Lifelong Learning and Culture Committee, participating in a variety of 
Parliamentary receptions, speaking about the Bill at the Cross-Party Group on 
Children and Young People and inviting MSPs to seek the views of their constituents 
on the Government’s proposals; 

• Ministers participating in a number of conferences and lectures in order to engage 
with as wide an audience as possible.  These included the Holyrood conference on 
reform of the Children’s Hearings system (October 2009), the 9th Kilbrandon 
Biennial Lecture hosted by Glasgow University and other partners (November 2009) 
and Action for Children’s Where’s Kilbrandon Now seminar (November 2009); and   

• holding a series of briefing events in January 2010 to help those involved in the 
Children’s Hearings system to better understand the proposals in the Bill. 

27. All of this work helped shape the Bill as introduced to the Parliament. 

Short life working groups 

28. In order to involve as many stakeholders as possible in the shaping of the Bill to be 
introduced in the Parliament, the Children’s Hearings Reform Strategic Project Board, chaired 
by the Minister for Children and Early Years, set up of a number of working groups to develop 
detailed proposals on a number of key issues for the Bill, as well as on wider implementation 
issues.  Membership of the Strategic Project Board comprises the Scottish Children’s Reporter 
Administration (SCRA), the Convention of Scottish Local Authorities (CoSLA), the Association 
of Directors of Education in Scotland (ADES), the Scotish Administrative Justice & Tribunals 
Council (AJTC), the Association of Directors of Social Work (ADSW), the Association of Chief 
Police Officers in Scotland (ACPOS), the Children’s Panel Chairmen’s Group (CPCG), the 
Children’s Panel Advisory Group (CPAG) and the Scottish Association of Children’s Panels 
(SACP). 

1229. The five working groups  (Bill, this was a ‘virtual’ group, Child at the Centre, 
Implementation, Organisational Support and Training) made a series of recommendations, and 
identified areas for ongoing discussion for Scottish Ministers, which have either been taken into 
consideration for the drafting of this Bill or, where appropriate, will be considered as secondary 
legislation, guidance and/or practice change are developed.  Some of the main discussion and 
recommendations from these working groups included matters such as advocacy for children in 
hearings (Child at the Centre), how support to hearings should be provided (Organisational 
Support) and the training provision, materials and timescales required to implement the new 
system (Training), for example. 

 
12 http://sh45inta/Topics/People/Young-People/c-h-bill/WrkGrps
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Outcome of consultation 

30. The Government’s thinking has progressed significantly as a result of this engagement 
process and the Bill on introduction is quite different to the draft Bill published in June 2009.  
Further details relating to the outcomes of consultation, and to alternative approaches considered, 
are given in relation to each specific topic in the next two parts of this document.  Unless 
information on the outcome of that consultation is noted, there were no significant comments 
received. 

31. Following stakeholder consensus on a number of key issues, some of the main changes 
made to the Bill include: 

• a continuing presence of the children’s reporter in hearings and a role for the reporter 
to arrange hearings, issue papers and conduct appeals before the sheriff; 

• the inclusion of a role for local authorities in supporting the system to maintain local 
links; 

• re-ordered and modernised grounds for referral; and 

• the introduction of a feedback mechanism in order to promote accountability and to 
better understand the outcomes of disposals reached by hearings. 

PART TWO – REVISED STRUCTURE OF THE CHILDREN’S HEARINGS SYSTEM  

32. This part of the Policy Memorandum sets out how the Bill and wider reforms will 
strengthen the place of the child at the centre of the Children’s Hearings system.  It also sets out 
the structural framework for the Children’s Hearings system and the key players who will work 
within the system and/or support it.   

The child at the centre 

Policy objective 

33. Improving outcomes for children is the key driver for the Bill and wider reforms.  The 
new arrangements must have the child and their rights and welfare at the centre.  The Scottish 
Government has made clear its commitment to the UNCRC and to promoting and supporting the 
rights of children in Scotland.  The UNCRC does not have the same status in domestic law as 
ECHR and is not therefore legally binding domestically.  There is however already a legislative 
basis for the underlying principles of the UNCRC in individual pieces of legislation, for example 
in parts of the Children (Scotland) Act 1995 (“the 1995 Act”).   

Key information 

34. A short life working group was established to put forward proposals for strengthening the 
place of the child at the centre of the Hearings system.  The group produced a number of 
recommendations that have informed the Bill and wider reforms.  

35. Part 3 of the Bill sets out “General considerations” with regard to the welfare, interests 
and views of children that hearings and courts must take into account in reaching decisions about 
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children.   Taken together they will help ensure the child’s best interests are central to the ethos 
and day-to-day operation of the Children’s Hearings system. 

Welfare principle 

36. The welfare principle underpins everything that a children’s hearing does.  Section 24 
provides that in taking decisions in relation to a child, children’s hearings and courts must have 
the welfare of the child as their paramount consideration.  This restates provisions from the 1995 
Act.  The only exception to the welfare principle is section 25 which provides for when a hearing 
or court considers that public protection must also be taken into account in reaching a decision 
about a child.  Again this is a restatement from the 1995 Act.  In addition, the Bill reflects Article 
3 of UNCRC by providing that when reaching a decision under section 25 the child’s welfare 
must be “a primary consideration”. 

Voice of the child 

37. In keeping with Article 12 of UNCRC, the Bill provides for the voice of the child to be 
heard in the Children’s Hearings system.  Decisions reached by children’s hearings and sheriffs 
have a significant impact on the life of the children involved and it is only right that in these 
circumstances, children of all ages have the opportunity to express his or her views prior to any 
decisions being reached.  Section 26 provides for this to happen wherever practicable taking 
account of the age and maturity of the child.  This section is largely a restatement from the 1995 
Act, and includes a presumption that all children over 12 are sufficiently mature to form a view.   

38. While the Bill provides a framework for hearing their views, experience has shown that 
children do not always feel comfortable speaking at a hearing.  Current legislation provides for 
children to bring a representative of their choice with them to a hearing or to court and the Bill 
will continue this provision to the new arrangements.  There is no reason why this person could 
not be someone to help or support them to have their say or to advocate on their behalf.  There is 
at present no consensus on how that support could best be provided and the Scottish Government 
will continue to explore possible solutions to ensure that any child who wants it can get the help 
and support he or she needs to participate in the hearings process and to have their voices heard.  
Advocacy support is distinct from the state-funded legal representation that is available to 
children and young people in the Hearings system, in certain circumstances. 

No-order principle 

39. Another fundamental principle of the Children’s Hearings system is the “no-order” 
principle – that measures should only be put in place if that is better for the child than taking no 
action.  Sections 27 and 28 provide for the no-order principle to apply when children’s hearings 
and sheriffs are making decisions about whether a child should be subject to compulsory 
measures.  

Safeguarders 

40. Current legislation provides that in order to ensure a child’s best interests are properly 
protected during its considerations, children’s hearings may appoint a safeguarder for the child.  
Section 29 of the Bill restates that provision.  Safeguarders will continue to play an important 
role in the Hearings system – not withstanding any subsequent arrangements for advocacy 
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support.  Protecting the interests of children can be very different to helping them to have their 
say. 

Alternative approaches 

41. None.  Putting the child at the centre of the Hearings system and promoting and 
supporting their rights and welfare are fundamental to the reforms and the proposed new 
arrangements.   

Consultation 

42. There has been overwhelming support from stakeholders throughout the consultation 
process for the welfare principle and for putting the child at the centre of the Hearings system.   

Access to papers for children 

Policy objective 

43. To strengthen children’s rights by providing a framework for a statutory right of access to 
papers for children. 

Key information 

44. Section 26 of the Bill provides that a children’s hearing must take account of the child’s 
view.  Children should be encouraged and supported to participate fully in their hearing but they 
may not be able to participate as effectively as they might if they do not have access to the same 
information provided to others at the hearing.    

45. Following the ‘S’ v Miller case in 2002,  SCRA introduced a non-statutory scheme which 
provided that children over the age of 12 automatically receive the same reports as panel 
members and relevant persons, subject to certain exceptions, for example where releasing the 
information to the child would put the child’s welfare at risk. Children between 8 and 12 may 
receive reports: a) where the child or his/her adult representative requests the papers, subject to 
exceptions; or b) if report writers express the view that it is in the child’s interests to receive 
them.  However, children have no statutory right of access to the reports – unlike relevant 
persons e.g. their parents.  

46. Section 170 of the Bill provides sufficient enabling powers for the Scottish Ministers to 
legislate for this in secondary legislation following the Bill’s passage.  This secondary legislation 
can cover the procedure of children’s hearings, taking account of new parties and roles, and 
providing children with a statutory right of access to relevant papers that will operate broadly in 
the same way as the administrative scheme currently operated by SCRA. More detail regarding 
the section 170 enabling power can be found in the  Delegated Powers Memorandum to the Bill.  

47. As with current SCRA guidance and practice, the new secondary legislation will strike a 
balance between the rights of the child to information about themselves and their own welfare – 
for example, non-disclosure where releasing information to the child would place the child’s 
welfare at risk.  
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48. Information for children and young people should be presented in an accessible and 
appropriate way – and that can mean different things for each child and young person. The role 
of presenting information to the child can be performed by a variety of suitable people; for 
example a parent, social worker or safeguarder.   

Alternative approaches 

49. Consideration was given to including the right for children to receive papers on the face 
of the Bill.  The draft Bill proposed to transfer responsibility for notification of children’s 
hearings and the provision of documents to the then “president” of the new body and it made 
sense to provide for a statutory right of access to papers for children as part of those new 
provisions. Following the decision that the Principal Reporter should retain responsibility for the 
notification of children’s hearings, the Government considered that the policy objective did not 
require primary legislation and could be more appropriately achieved by secondary legislation on 
the provision of documents to panel members, relevant persons and children.   

Consultation 

50. We sought views in Strengthening for the Future on whether to give children a statutory 
right of access to papers – 96% of respondents expressed support for the proposal.   Comments 
included a strong consensus that children should have a statutory right of access to papers 
(because children can only participate effectively in hearings if they have access to appropriate 
information) and an equally strong consensus that this right should be fettered according to the 
child’s maturity.  

51. Responses to the June 2009 draft Bill also showed strong support for a statutory right of 
access to papers for children, with the caveat that papers should be fettered according to the 
maturity and welfare of the child.  

New structural framework: introduction 

52. Parts 1, 2 and 4 and schedules 1 to 3 of the Bill set out the new structural framework for 
the Children’s Hearings system, in particular Part 1 contains legislative provision to implement a 
number of the structural changes needed for reform.  The Bill provides for and sets out the 
functions of: 

• the National Convener; 

• Children’s Hearings Scotland; 

• area support teams; 

• the Principal Reporter; 

• the Scottish Children’s Reporter Administration; 

• the Children’s Panel; 

• panel members; 

• safeguarders; 

• Scottish Ministers; and   
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• local government.  

 
53. The commentary below sets out the rationale and policy objectives for each of these 
provisions, other options considered and relevant consultation. 

The National Convener 

54. Section 1 provides for the creation of a principal officer of Children’s Hearings Scotland, 
the National Convener, who will operate independently to ensure that statutory functions around 
the work of the Children’s Hearings system are carried out to a high standard. 

Policy objective  

55. To provide independent and consistent national leadership and ensure that children and 
young people who attend children’s hearings receive consistently high quality decisions which 
deliver improved outcomes for them. 

Key information 

56. Currently, the management of and support for panel members is spread across local 
authorities who have responsibility for the establishment of a children’s panel for their area.   
Under the 1995 Act, Scottish Ministers have responsibility for the formal appointment of panel 
members, but the processes and criteria used at local level to recruit panel members vary across 
the country, as do the monitoring and re-appointment approaches.  It can also be the case that 
procedures followed within a hearing can vary.  It is clear from what panel members say that 
they currently receive a variable standard of support from local authorities and that this impacts 
directly on their sense of the value they are adding.   

57. Section 1 of the Bill provides for the establishment of the post of National Convener of 
Children’s Hearings Scotland. The first National Convener will be appointed by Ministers.    
Subsequent appointments will be made by the Board of Children’s Hearings Scotland with the 
approval of Scottish Ministers.  The Bill will provide for appointments of five years.  The 
National Convener will be a figurehead for the Children’s Hearings system and will need to have 
appropriate skills, understanding and experience to carry out that role effectively.  Schedule 1, 
paragraph 8(5) of the Bill gives Ministers the power to prescribe the qualifications that the 
National Convener must hold.  

58. The National Convener will have responsibility for the support, selection and training of 
panel members using nationally agreed standards. They will also take responsibility for the 
development and implementation of a framework of practice for panel members and quality 
assurance of panel member performance.  It is expected that the National Convener will make 
decisions on standards in consultation with stakeholders involved in the Children’s Hearings 
system, taking account of and building on current best practice.  Children and families appearing 
before a children’s hearing need to have confidence that panel members are recruited, trained 
and supported to the very highest standard and are able to take the very highest quality decisions. 
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59. The National Convener will provide leadership and direction for the Children’s Panel and 
will work with partners in the system and agree with them how best to continuously improve the 
Children’s Panel to achieve best outcomes for children. 

60. An example of this is in the National Convener’s work with local authorities with whom 
he/she will be expected to build positive and robust relationships.   Section 173 of the Bill places 
a duty on local authorities to report on their response to decisions made by children’s hearings, 
and that the National Convener should convey this information to panel members.  At present, 
panel members rarely know what happens after they make a supervision requirement.  Having 
this information will allow them to better understand what types of supervision have proved 
effective and which in turn could help inform future decision-making and thus achieve better 
outcomes for children.  This feedback loop will also allow the National Convener to identify 
areas of good practice around the country which can be shared more widely.  

61. The National Convener will also assume the current functions of Scottish Government in 
the appointment of members to the national panel and in running a national training programme.  
The quality of training is crucial in moving forward with this reform agenda.  It is vital that all 
panel members across Scotland have access to the same level and quality of training, that the 
training is fit for purpose and is responsive to emerging needs.  Current training is generally of a 
high quality but there is still room for improvement.  Training opportunities can also vary across 
the country, and while localised training will remain an important part of a panel member’s 
training programme, all panel members will have equitable access to training which will be 
consistently delivered across Scotland to agreed standards, will be evaluated, and will have its 
effect on practice understood.  

62. To help ensure both the actual and perceived appearance of independence, section 9 of 
the Bill provides for the National Convener to be responsible for the provision of independent 
advice to the hearing, in particular: legal advice; procedural advice; advice about the 
consequences of decisions of the children’s hearings; and advice about how decisions of 
children’s hearings are implemented.  This ensures that the hearing does not rely on the Principal 
Reporter, or indeed, any legal representative that appears before it for advice.  This support also 
ensures a fair hearing for all parties by ensuring that the hearing is properly equipped to consider 
submissions made by all parties.   

63. The National Convener will have responsibility for ensuring that independent and reliable 
advice is available to every hearing when it is required.  It is not anticipated that such advice will 
be required at every hearing.  Advice could be provided in a number of ways: by the 
development of easily referenced written guidance based on case studies and situational 
scenarios; on-line advice; by telephone discussion; or in person by a legal adviser.  We expect 
the need for such advice to diminish as improvements in the training of panel members take 
effect.   

64. The National Convener will advocate for the Children’s Panel.  Currently, panel members 
have no right of recourse if they are dissatisfied with any aspect of the Hearings system.  The 
Bill enables the National Convener to put in place arrangements for the accountability of panel 
members and area support teams.  This will help allow objective analysis of the effectiveness of 
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the system in improving outcomes for children, and help ensure that all children, no matter 
where they live, receive the same standard of service from the system. 

65. The Bill confirms the independent status of the National Convener in carrying out his/her 
functions.  This is necessary to ensure that independence of decision-making across the system is 
both real and perceived, and also ensures that the National Convener can provide independent 
national leadership and forge clear lines of accountability, for example, through the area support 
teams which will support panel members at local level.   

66. The Bill provides Scottish Ministers with the power to remove or transfer functions of the 
National Convener and to specify the manner or period within which a function has to be 
performed.  This power will not be used to influence individual decision-making by the National 
Convener.  The power gives the Parliament the opportunity to consider proposals for 
organisational changes and respond quickly to issues such as duplication, bureaucracy and 
overlap without having to wait for a slot in the primary legislative programme.  It will allow 
Parliament to make adjustments to the role of the National Convener subject to Parliamentary 
scrutiny and Parliamentary approval, through the affirmative procedure.  

Alternative approaches 

67. The 2004 consultation Getting it Right for Every Child: Review of the Children’s 
Hearings system, identified a need to improve the support arrangements for children’s panel 
members.  Getting it Right for Every Child: proposals for action (June 2005) therefore contained 
two options for improving support within the Children’s Hearings system: a single national 
body; and a local authority regional structure which would possibly be co-terminus with the 
Community Justice Authorities.  The supporting bodies would work to national standards for 
recruitment, monitoring and training.   The standards would be statutory in nature and developed 
by the Scottish Government. 

68. Having considered the responses to the consultation, Ministers decided to pursue the 
option of a single national body with a principal officer to act as a national figurehead for the 
Children’s Hearings system.  Other options for leading the national body were considered, such 
as collective leadership arrangements, but these did not fully meet the policy objective of having 
a national advocate for the Children’s Panel and a figurehead for the system as a whole.    

69. As indicated in paragraph 25 above, the idea of a single national body was ultimately 
rejected in favour of the current proposals following the Strengthening for the Future 
consultation. Ministers concluded that the different decision-making functions of the Hearings 
system should be independent from one another.   

Consultation 

70. Building on Strengthening for the Future and the responses to it, the Scottish 
Government published a draft Bill in June 2009 which announced the intention to bring forward 
proposals for two national bodies.  

71. As outlined at paragraph 26, the Scottish Government then undertook an additional 
intensive period of engagement with stakeholders which identified some key important areas of 
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difference with partners, most notably around a large new role for the National Convener of 
Children’s Hearings Scotland and the proposed reduction in the role of the Principal Reporter.  
Ministers carefully considered the comments received on the draft Bill and decided to make a 
number of revisions, which make fewer changes to the role of the Principal Reporter, ie they will 
still arrange and attend hearings, and result in a consequential reduction in the functions of 
Children’s Hearings Scotland and the National Convener.   

Children’s Hearings Scotland 

Policy objective 

72. To ensure services continue to be delivered locally but to national standards, thereby 
improving consistency, standards and effectiveness of hearings. 

Key information 

73. Section 2 of and schedule 1 to the Bill make provision to establish a new national body, 
Children’s Hearings Scotland, to support the national Children’s Panel.   

74. The Bill provides for Children’s Hearings Scotland to be established as a non-
departmental public body (NDPB) to ensure that the governance structure in place is publicly 
accountable for achieving improvements in the Children’s Hearings system.  Children’s 
Hearings Scotland will be overseen by a management board of between 5 and 8 members, 
similar to the arrangements for SCRA, including a chairing member.  Board members will be 
appointed by the Scottish Ministers through the public appointments process.  There will be a 
principal officer, the National Convener.  The Bill provides flexibility for the National Convener 
to also operate as chief executive officer of Children’s Hearing Scotland.  

75. The key function of Children’s Hearings Scotland is to support the National Convener to 
carry out his/her statutory independent functions without influencing his/her professional 
judgements on the standards that are applicable in hearings and how these should be 
implemented and monitored.  Children’s Hearings Scotland will have responsibility for ensuring 
that the business of the National Convener is managed effectively and efficiently.   

76. Children’s Hearings Scotland will take responsibility for the functions currently 
undertaken by local authorities in respect of the 32 local children’s panels and 30 Children’s 
Panel Advisory Committees.  It will be responsible for facilitating, in keeping with national 
standards set by the National Convener, the recruitment, training and quality assurance of the 
single, national Children’s Panel, through the work of the National Convener.  The Bill enables 
close working with local authorities in taking forward those responsibilities.  

77. Children’s Hearings Scotland may not interfere with the functions of the Children’s 
Panel. This is similar to the relationship between the Principal Reporter and SCRA and is 
necessary to ensure that the appropriate independence is observed.  

78. Schedule 1 provides for the Board of Children’s Hearings Scotland to employ staff, 
including the office-holders, on terms and conditions to be approved by the Scottish Ministers.  
Children’s Hearings Scotland will also require back-office functions such as Human Resources, 
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Finance, IT, procurement etc.  In the interests of efficient government, it is expected that these 
functions will form a platform of shared services with SCRA where no conflict of interest arises.  
The governance arrangements for Children’s Hearings Scotland mirror the governance 
framework for SCRA.  They will have similar sponsorship arrangements. In the exercise of its 
statutory powers and functions Children’s Hearings Scotland will be required to co-operate with 
SCRA, the National Convener and the Principal Reporter where there is no conflict of interest 
(section 175).   

Alternative approaches  

Do nothing 

79. The status quo will not deliver the policy objectives of the Bill, and previous attempts to 
standardise practice, standards and processes (through, for example, the Standardisation Working 
Group) have proved ineffective.   

80. It has been widely acknowledged that the system currently suffers from a lack of 
accountability and also of understanding that the Children’s Hearings system is a national system 
of support for vulnerable children and young people that is delivered locally.   This lack of clear 
accountability, particularly among those who manage key processes, is a significant hurdle to 
achieving the necessary consistency.   

81. Schedule 1, paragraph 11 of the 1995 Act enables the payment of expenses to panel 
members and gives Ministers the power to determine the amounts payable.  Currently, panel 
member expenses are set in the context of wider directions about local government expenses for 
councillors which set a maximum level of expenses for panel members.  This in turn enables 
local authorities to vary the rates payable and has led to an unacceptable variety of practice, 
which can lead volunteers to be inadequately recompensed for expenses incurred in carrying out 
their voluntary role.   

A single national body 

82. In Strengthening for the Future, the Scottish Government proposed that a single national 
body should be established, and that this new body would facilitate the functions currently 
carried out by SCRA, local authorities, the Scottish Ministers, and safeguarders with appropriate 
firewalls to ensure clear independence of decision-making within the new organisation.  
Consultation responses strongly opposed this model with concern expressed about the weakening 
of the various independent decision making functions. 

83. The Children’s Hearings system needs to be compliant with evolving human rights 
legislation.  The European Convention on Human Rights very clearly sets out the requirements 
of due process which would protect human rights in any decision being made for/about an 
individual.  These requirements include a need to ensure the clear independence, both real and 
perceived, of decision makers during judicial and quasi-judicial decision making processes.  This 
perception is vital to children and families to ensure they have confidence that their 
circumstances are being fairly and objectively considered when a hearing is making a decision 
on the appropriate support that may be necessary. 
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A regional structure 

84. Having considered responses to the 2005 Getting it Right for Every Child consultation, 
and following a detailed process of analysis and discussion with stakeholders, it was concluded 
that a regional structure would not necessarily achieve the improvements needed to uphold and 
strengthen the system.  A regional approach would have required Scottish Ministers to determine 
which local authorities should be grouped together in order to provide consistent support to panel 
members.  In the regional model, local authorities would need to enter into a mutual co-operation 
agreement in order to achieve the desired outcomes.   

85. Scottish Ministers concluded that the delivery of support to volunteers should be local 
and flexible in nature, and provided by a national body which would also be responsible for 
ensuring high and consistent standards.  It was on this basis that the consultation paper 
Strengthening for the Future was developed. 

Consultation 

86. Alongside discussion on the overall structure, a great deal of time has been spent 
discussing with key partners and stakeholders how Children’s Hearings Scotland can best deliver 
support to panel members.  The Scottish Government is committed to retaining, and where 
possible, improving local links through the provision in the Bill for area support teams in 
Schedule 1.   

Area support teams 

Policy objective 

87. To provide standardised local support for panel members and maintain a link with local 
authorities. 

Key information 

88. Under current arrangements local authorities have a local children’s panel and a 
Children’s Panel Advisory Committee (CPAC).   

89. Schedule 1 provides for the functions currently carried out by CPACs and local panel 
chairs to be carried out by the National Convener.  Schedule 1, paragraph 13 provides for the 
National Convener to delegate functions to area support teams to maintain links with local 
communities and provide local support for panel members.  Schedule 1, paragraphs 12-13 
provide for the establishment, membership and functions of area support teams. 

90. The Bill enables close interaction between the National Convener and local authorities 
and for local authorities to continue to provide local support for the Hearings system such as 
office space, clerical support and involvement in local recruitment.   

91. The Bill gives the National Convener a statutory duty to consult with local authorities on 
the establishment of area support teams in relation to their location and functions.  Local 
authorities will also be able to nominate people as members of area support teams.  This will 
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help facilitate continuous engagement between the National Convener, local authorities, panel 
members and SCRA and to help determine and achieve standards. 

92. The Bill enables area support teams to be staffed by a combination of paid staff and 
volunteers which mirrors current arrangements whereby volunteers (currently CPACs) are 
supported by local authority clerks. It is clear that there are advantages to the Children’s 
Hearings system in retaining the experience, knowledge and commitment of volunteers within a 
more structured system of standardisation. 

93. It is envisaged that the selection of members to form individual hearings will be 
delegated by the National Convener to the appropriate area support team.  This will help ensure 
against any risk that the National Convener may seek to influence the performance of members 
through rota management of panel members for hearings. 

Alternative approaches  

94. Ministers considered a different model for local support put forward by Cosla following 
publication of the draft Bill.  This model similarly proposed a national body and a national 
children’s panel but with local authorities having responsibility for the delivery of local support.   

95. The Cosla model proposed local support for the Hearings system coming from 
Committees based within local authorities but established separately to services such as 
education and social work to ensure independence of decision making.  Committees would 
comprise a majority of lay volunteers and some elected members and would have responsibility 
for structuring children’s hearings within the local authority, the appointment of panel members 
to the national panel and the training and management of panel members locally.   

96. There would be no barriers to local authorities sharing committees and the number and 
location of Committees would be decided by local authorities.  Guidance would be used to 
promote the shared service approach and encourage local authorities to do whatever is necessary 
to ensure effective and cost efficient practice.   

97. Performance of these local committees would be monitored by local authority senior 
management. Children’s Hearings Scotland would have an oversight role but would not have a 
role in the monitoring or enforcement of standards.  Monitoring could be based initially on self-
assessment with Children’s Hearings Scotland taking a supportive and enabling role, rather than 
an enforcement one.  

98. Having considered this model and discussed it with Cosla representatives, Ministers 
decided not to adopt it primarily because of concerns about a lack of accountability, governance 
and quality assurance at the local level.  The model does not provide for direct accountability 
between the local authority and the National Convener, therefore it is difficult to gauge how the 
National Convener could ensure that his/her standards are being enforced and how concerns 
about consistency could be addressed.  There is also a possible conflict of interest; the Cosla 
model would mean committees appointed by local authorities, involving elected members and 
therefore accountable to local authorities, having a direct role in the appointment and re-
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appointment of panel members who then make decisions about children.  Local authorities must 
then pay for and implement those decisions.   

99. However, as a result of these discussions with Cosla, the Scottish Government has made 
a number of changes to the Bill to address Cosla concerns and to enable local authorities to play 
a direct role in the composition, location and work of area support teams. 

Consultation 

100. Responses to the draft Bill raised concerns that moving to an area support team model 
would weaken the link between panel members and local authorities.  The flexibility the Bill 
provides to involve local authorities will ensure this is not the case.    

101. A number of comments were also received on how local support might be provided in 
practice and seeking further information on the day to day operation of area support teams.  This 
level of operational detail does not need to be set out in primary legislation which provides for 
the legal duties and functions concerning the provision of local support.  The detailed operation 
of the new arrangements will be developed in consultation with partners as part of the ongoing 
development of the reforms.  An Implementation Group of stakeholders will consider this and 
other issues.   

The Principal Reporter 

Policy objective 

102. To provide a statutory framework for reporter practice; and to support the provision of a 
consistent, high quality reporter service for Scotland which is able to adapt to emerging needs. 

Key information 

103. The Bill re-affirms the role of the Principal Reporter as professional gatekeeper to the 
Children’s Hearings system and makes provision for the Scottish Children’s Reporter 
Administration (SCRA) to continue as a dedicated national body to support the work of the 
children’s reporter service.  The Principal Reporter will continue to exercise professional 
functions in respect of the reporter service, matters relating to the referral of children to the 
hearing, organising hearings and responding to appeals before the sheriff.  Section 77 gives the 
Principal Reporter a statutory right to attend children’s hearings.  

104. The powers, both in current legislation and in the Bill, are vested in the person of the 
Principal Reporter.  The functions of the Principal Reporter can be delegated to authorised 
employees of SCRA, and it is this that allows reporters to act in the name of the Principal 
Reporter at hearings across Scotland. A scheme of delegation is in place to regulate this.  

105. The Principal Reporter must ensure that consistently high standards are achieved and 
maintained by all reporters at all times.  This is key to securing the positive change to the 
Hearings system that is required – strengthening the independence of panel members, specifying 
the role of the reporter and ensuring the system is well placed to meet future ECHR challenges.  
Reporters are under a statutory duty to follow guidance from the Principal Reporter. 
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106. The Bill sets out the functions of the Principal Reporter.  These can be grouped into five 
broad categories: receiver of referrals, investigator, decision-maker and, administrator. 

Receiver of referrals  

107. The Principal Reporter receives referrals from local authorities, the police, other 
agencies, or individuals when the referrer considers that the child may be in need of compulsory 
measures of supervision.  Local authorities have a statutory duty to refer in these circumstances 
as do the police whose referrals will include reports of offences a child is alleged to have 
committed. Courts may also refer children.  Certain emergency measures (e.g. the granting of a 
child protection order) also trigger referrals to the Principal Reporter. 

108. The Principal Reporter receives this information for the purpose of determining whether a 
child needs compulsory measures of care through a children’s hearing. 

Investigator 

109. Once a referral has been received, the Principal Reporter carries out initial investigations 
to assess whether a children’s hearing needs to be arranged in respect of the child. 

110. The Principal Reporter has a specific right to obtain information for the purposes of 
initial investigation from a local authority.  The approach under Getting it Right for Every Child 
is designed to ensure that key information can be readily brought together from all appropriate 
agencies to enable early, informed and accurate decision making. 

Decision maker 

111. Having considered the information available to them, the Principal Reporter will decide 
whether there are grounds for referring the child to a children’s hearing (the grounds for referral 
are set out in section 65 of the Bill) and whether compulsory measures of supervision are 
required. 

112. As set out in section 67, if the Principal Reporter considers that compulsory measures of 
supervision may be necessary, and that a ground for referral exists, they must refer the child to a 
children’s hearing.  If the Principal Reporter decides that compulsory measures are not required 
(section 66) they will not call a children’s hearing but can refer the child for voluntary measures 
if they consider that appropriate.  

Administrator 

113. The Principal Reporter is responsible for a range of tasks in connection with the 
administration and operation of a children’s hearing and related proceedings.  The Principal 
Reporter will: 

• request a report from the local authority if not already in receipt of one, or may 
request additional information; 

• secure the attendance of the child at the hearing and may apply to the hearing for a 
warrant for this purpose; 
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• initially consider who is a relevant person and arrange a pre-hearing in certain 
circumstances to determine this, as well as other procedural matters; 

• arrange for review of any compulsory supervision order at the request of any of the 
parties, when an emergency review is triggered or when the order is nearing expiry; 
and 

• arrange any continued hearing. 

114. The Principal Reporter may also be required to arrange a children’s hearing in certain 
circumstances, e.g. to provide advice to a criminal court or to consider the case of a child 
referred by a sheriff on making an antisocial behaviour order. 

115. The Principal Reporter is responsible (section 150(2)) for providing papers to the sheriff 
in any appeal against the decision of a hearing. 

Other roles 

116. Local authorities are required to consult and involve the Principal Reporter when 
preparing and reviewing a variety of local plans, including the children’s services plan, and the 
strategy for dealing with antisocial behaviour. The Principal Reporter also has a role in relation 
to parenting orders and antisocial behaviour orders for children. The Bill does not interfere with 
these roles.   

117. As with the National Convener (paragraph 65 above), the Bill gives Ministers the power 
to change the functions of the Principal Reporter through secondary legislation – subject to the 
approval of Parliament through the affirmative procedure.   

Alternative approaches  

118. Following the changes to reporter practice introduced in September 2009 which 
instructed that reporters should not have private discussions with panel members, even in 
relation to points of law or procedure, the Bill provides a further opportunity to protect the 
independence of decision making in children’s hearings.  To that end the draft Bill proposed 
transferring some of the Principal Reporter’s duties to the head of the new national body.  For 
example, it proposed that reporters would not attend hearings and that the “president” would 
provide support to the hearing, offer it advice and write up the note of its decision making. 

119. In response to comments received on the draft Bill, Ministers decided not to proceed with 
this model.  Stakeholders raised concerns about the potential impact that such an approach would 
have on children and young people as it would remove the continuity that reporters have with the 
child and their family as the individual case progresses.  There was also concern that the hearings 
adviser would be another adult in the process which would add to the confusion often felt by 
children in the Hearings system. 

120. A further option that was considered but not adopted was the recruitment of legally 
qualified hearing chairs to provide advice to the hearing.  Whilst this would solve the issue of 
providing independent advice to hearings (because a hearing with a legally qualified chair would 
advise itself) it would conflict with the ethos of a “lay tribunal”, offer less flexibility in rota 
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management; and raise issues around the recruitment and retention of existing panel members 
due to a feeling of “inequity” within the hearing. 

Consultation 

121. Following Ministers’ decision to proceed on the basis set out in the Bill, the Scottish 
Government has discussed the proposed role of the Principal Reporter with the Children’s 
Hearings Reform Strategic Project Board and in discussions with stakeholders including the 
Principal Reporter, the SCRA Board, reporters and other SCRA staff.   

Scottish Children’s Reporter Administration (SCRA) 

Policy objectives 

122. To provide for the continuity of the Scottish Children’s Reporter Administration as part 
of the reform of the Children’s Hearings system and update corporate governance arrangements. 

Key information 

123. SCRA was created as a result of local government reorganisation in 1996.  At that time, 
Scottish Office Ministers took the view that in order to provide a coherent and consistent service, 
Scotland’s children’s reporters, who were then based within the old regional councils, should be 
brigaded together under a “Principal Reporter” with an associated administration to support their 
work. 

124. The Bill makes clear that the existing statutory role of SCRA to facilitate the work of the 
Principal Reporter through the employment of children’s reporters and staff remains.   

125. SCRA is a non-departmental public body and the Bill updates some of the governance 
arrangements to reflect current best practice.  The Bill removes the Principal Reporter from the 
SCRA Board and provides for the possibility of the Principal Reporter and the Chief Executive 
Officer roles being carried out by separate individuals.  This allows SCRA flexibility in 
delegating these functions to more than one official.  If it adopts this approach, SCRA will need 
to fund any additional posts from within its grant-in-aid. 

126. The Bill removes the requirement for a Deputy Chairperson of the SCRA Board, in line 
with practice in other national bodies. 

127. The Bill allows for some staff transfer from SCRA to Children’s Hearings Scotland, and 
from local authorities should this prove to be necessary.  This allows for the possibility of staff 
transfer should the sharing of expertise and experience during the time of transition be required 
on a more permanent basis to that which could be achieved through secondments etc. 

Alternative approaches 

128. The role of SCRA and its staff would have been affected by the proposed change to the 
role of the Principal Reporter discussed in paragraphs 118 to 119 above. 
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Consultation 

129. As above, the role of SCRA was very much part of the consultation on the role and 
functions of the Principal Reporter.  

The Children’s Panel 

Policy objectives 

130. To establish a single national Children’s Panel for Scotland to help ensure that processes 
and systems are operated to a consistently high standard in every children’s hearing in Scotland, 
while allowing for local delivery of services.   

Key information 

131. A children’s hearing is a lay tribunal of three panel members recruited from within the 
local community in which the hearing sits.  It must not be wholly male or female and aims to 
have a balance of age and life experience.  The hearing considers the circumstances which have 
led to a child being referred to it and makes decisions on how vulnerable children and young 
people can be supported.  Decisions by children’s hearings must be taken in the best interests of 
the child. 

132. The Bill does not make significant changes to the key objectives and business of hearings 
themselves.  Scottish Ministers remain committed to the key Kilbrandon principles outlined at 
the start of this Memorandum, and the welfare of the child remains paramount. 

133. The Bill provides for the National Convener to appoint panel members to a single 
national Children’s Panel and to ensure that hearings continue to operate locally, comprising 3 
members of the local community wherever that is practicable, and that they maintain a gender 
balance.   

134. One national panel will result in the removal of unnecessary geographical boundaries on 
panel service.  Currently, panel members are appointed to serve within a local authority panel 
and are unable to move across that boundary.  The Bill provides greater flexibility while still 
allowing panel members to sit on hearings in the communities in which they work or live.  This 
will assist in the smooth and efficient organisation of hearings allowing greater flexibility to deal 
with unexpected difficulties such as illness or a lack of gender balance, and will promote greater 
use of shared local training resources.  A consistent national approach will also ensure that panel 
members serving outwith their local area are comfortable and familiar with the support they 
receive, the processes involved etc. 

135. The Bill provides for greater flexibility in certain circumstances where it is in the child’s 
best interest for a hearing to take place outside of the child’s local community, for example, 
where that child has been placed in secure accommodation.  However, the policy of the 
children’s hearing taking place in the child’s community, served by members of the local 
community, remains at the heart of the reforms. 
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136. The Bill provides for the appointment and re-appointment of panel members to be carried 
out by the National Convener for a period of three years.  

137. The National Convener will re-appoint members to the national panel, on the basis of 
them having met conditions of re-appointment set out by the National Convener.  This will 
achieve nationwide consistency in expectations of panel members in view of the major role they 
play in supporting vulnerable children and young people. 

138. Under the terms of the Tribunals and Inquiries Act 1992, panel members may not be 
dismissed without the agreement of Scottish Ministers and the Lord President of the Court of 
Session.  The Bill provides for the continuity of the role of the Lord President in this respect.  
The power to remove panel members is now vested in the National Convener subject to the 
consent of the Lord President, and is restricted to conduct and capability grounds, including 
failure to comply with training requirements.  In practice to date, no member has been removed 
other than for a refusal to take part in training.  

139. The Bill transfers responsibility for the payment of panel members’ expenses from 
Scottish Ministers and local authorities to the National Convener.  Expense rates currently vary 
across the country. The National Convener will put in place a single national scheme which will 
ensure standardised amounts and ensure timely payments. 

Alternative approaches 

140. In developing proposals for reform, Ministers considered the possibility of retaining the 
current 32 children’s panels.  This would not however address concerns about consistency of 
practice across Scotland – a child’s experience of the Hearings system should be the same no 
matter where they live.  The establishment of a single national Children’s Panel will help ensure 
consistently high standards across Scotland.   

Consultation 

141. The establishment of a single Children’s Panel has received support from stakeholders as 
a means of raising the profile and public standing of panel members and the Hearings System 
more generally.  The Bill provides for strong links between panel members and their local 
community which addresses concerns that these links might be lost with the setting up of a 
national panel.  

Panel members  

Policy objective 

142. To improve the consistency and quality of support for panel members across Scotland 
and to strengthen their ability to take independent decisions in the best interests of the child. 

Key information 

143. Across Scotland there are 2,422 children’s panel members who sit on children’s hearings.  
All panel members are volunteers.  Currently they are appointed to 32 children’s panels, one in 
each local authority area.  Under the proposed new arrangements, the National Convener will 
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appoint panel members to the national Children’s Panel (section 4), for a period of 3 years, with 
automatic re-appointment for 3 years unless the panel member does not wish to continue or the 
National Convener has grounds to seek the removal of the panel member.  The National 
Convener will also have a duty to  ensure that children’s hearings continue to have 3 panel 
members drawn from the local community wherever practicable, and a gender balance (sections 
5 and 6). 

144. Maintaining local links will be crucial once the national panel is established.  The 
provisions for area support teams will enable local authorities to play a key role in supporting 
panel members locally.  The recruitment of panel members may also take place locally, in 
keeping with the national standards and framework set by the National Convener.  The new 
feedback loop will ensure that panel members have access to local information to help improve 
the decision-making process.  It will provide a more accurate picture of how hearings decisions 
are being implemented locally and which types of compulsory supervision have proved 
successful and effective and might therefore be useful for other children. 

Alternative approaches 

145. Keeping the current arrangements would not provide the consistency of approach that is 
required.  For example the retention of 32 panels would mean that panel members across the 
country would continue to be recruited based on different skills sets, with differing expectations 
and levels of ability.   

Consultation 

146. As set out above, the role of the Children’s Panel and panel members has been a key 
element of consultation.  Regular meetings to discuss the Bill and wider reforms have been held 
with panel chairs and panel members across Scotland.  

Safeguarders 

Policy objective  

147. To continue to safeguard the best interests of the child in the Children’s Hearings system 
by providing independent assessment and recommendations to children’s hearings and sheriffs.   

Key information 

148. Consideration by a children’s hearing as to whether to appoint a safeguarder at every 
hearing was introduced in response to a recommendation of Lord Clyde’s Report of the Inquiry 
into the Removal of Children from Orkney in February 1991.   

149. The role of the safeguarder is to provide children’s hearings and courts with an 
independent assessment of what is in the child’s best interests. Safeguarders are independent of 
all agencies and are selected from various backgrounds – lawyers, social workers and ex-panel 
members or people who have had some experience of working with children in other capacities. 
It is often valuable for the child for a third party to set out recommendations taking on board the 
child’s view’s and removing conflicts of interest, for example between the child and the parents.  
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The management, provision and payment of safeguarders is the responsibility of local 
authorities, and the Bill does not change this.   

150. Under the 1995 Act a children’s hearing or a sheriff (in hearings-related court cases) is 
required to consider whether it is necessary to appoint a person to safeguard the interests of the 
child in the proceedings.  If the hearing consider it necessary they must appoint a safeguarder, 
and state reasons for doing so.  A safeguarder will then be appointed to the hearing by the local 
authority from its panel of safeguarders – there are around 300 safeguarders on local authority 
panels at present.  Safeguarders are paid a fixed fee for each appointment and receive expenses 
from the local authority.  

13151. Scottish Ministers have exercised their discretionary power to make regulations  
providing for the establishment of a panel of persons from whom safeguarders may be appointed 
in legal proceedings concerning children.  These regulations give each local authority a duty to 
maintain a list of safeguarders in consultation with the local Sheriff Principal and panel chair. 
The regulations also give local authorities discretion to determine, in consultation with the 
Sheriff Principal, the experience and standard of any qualifications to be possessed by the 
safeguarders. Training is available for safeguarders, however no provision currently exists to 
agree remuneration and best practice nationally, to deal with complaints or to monitor 
performance. 

152. Safeguarders produce an independent written report for the children’s hearing. He or she 
may interview the child, members of the family and any other person who may provide 
information and they may have access to records held by professionals. The contents of a 
safeguarder’s report are not defined in law but there is an expectation that it will: reflect 
interviews with the child, family and any other significant people; put forward the views of the 
child; identify relevant issues; and make a recommendation based on the interests of the child. If 
appointed by a court a safeguarder may become a party to the proceedings. 

153. Safeguarders are expected to attend children’s hearings, not to speak for the child, 
although they may present the child’s views, but to represent the child’s best interests. This may 
sometimes mean making a recommendation to the hearing with which the child does not agree. 
Once the hearing has made its final disposal, and the appeal period is over, the safeguarder has 
no further contact with the child. 

154. Safeguarders have the right to: 

• receive copies of the papers which were considered by the hearing which made the 
appointment and any subsequent hearings during the period of appointment;  

• receive copies of the reasons for the decision to appoint a safeguarder;  

• be present at all stages of the hearing;  

• be informed of the decision and reasons of the final hearing and to be given a copy of 
those reasons in writing;  

• appeal against the decision of the hearing on behalf of the child; and 
 

13 http://www.opsi.gov.uk/legislation/scotland/ssi2001/20010476.htm
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• have their views considered in advice and warrant hearings. 

155. The Bill provides (section 30) for local authorities to establish for their area a panel of 
safeguarders from which appointments of safeguarders under the Bill are to be made and 
provides Scottish Ministers with a regulation making power to make arrangements for the 
recruitment and training of safeguarders, qualifications to be held, payment of expenses and 
functions of safeguarders.  

156. The functions of a safeguarder once appointed by a children’s hearing will be 
substantially the same as at present under the new arrangements.  The most significant change, in 
response to a request from the Scottish Safeguarders Association, is the inclusion at section 148 
of an independent right of appeal for safeguarders against the decision of a children’s hearing.  
Currently, only a child or relevant person can appeal against a decision of a children’s hearing; 
this new power will enable a safeguarder to appeal in their own right, for example where they 
believe that a hearing has got a disposal wrong or that the wrong procedure has been followed, 
and it is in the best interests of the child to lodge an appeal.  The safeguarder would then carry on 
safeguarding the child’s interests through the appeal process.  Section 157 of the Bill enables an 
independent right of appeal against the decision of a sheriff. 

157. The detail of the functions and powers of safeguarders appointed by the sheriff will be 
dealt with by secondary legislation.  It may be that a sheriff appointed safeguarder may be a 
party to the proceedings or may simply act as a court appointed report provider.     

Alternative approaches 

158. The original proposal was to place responsibility for the management and appointment of 
safeguarders with the new national body.  This was not however considered appropriate by 
Scottish Ministers given that the need to protect the independent nature of safeguarders made it 
inappropriate to place them within Children’s Hearings Scotland given its role in supporting 
panel members who make decisions on whether to appoint safeguarders.  Similarly, safeguarders 
cannot be placed within SCRA given the role of reporters in the hearings process.  It is also 
important that the perception of independence is maintained and this cannot be achieved if 
safeguarders are placed within an NDPB which supports another part of the Children’s Hearings 
system. 

159. The only other alternative which would protect the independence, both real and 
perceived, of safeguarders was to place them within a bespoke national body.  This was not 
considered to be a cost effective solution and therefore the decision was made to continue to 
place responsibility for safeguarders with local authorities. 

Consultation 

160. Strengthening for the Future proposed creating a single panel of safeguarders to be 
employed by the Board of the new body and under the discrete management of an employee 
appointed for that purpose. Sheriffs and children’s hearings would have remained free to choose 
whether to appoint a safeguarder, as at present.  There was no support for this proposal and 
concern that the independence of safeguarders would be threatened by their placing within the 
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national body. Therefore the intention is that the current arrangements for the maintenance and 
management of safeguarders should be substantially the same as at present.   

161. The role of the safeguarder was set out in the draft Bill published in June 2009. The 
provisions in the Bill have not significantly changed from those in the June draft and have been 
discussed with the Scottish Safeguarders Association. 

Scottish Ministers  

Policy objective 

162. To set in place a structure which supports the independence of decision-makers in the 
Children’s Hearings system and enabling Scottish Ministers to set broad strategic objectives.  

Key information 

163. The Bill makes changes to the functions of the Scottish Ministers.  Currently, the Scottish 
Ministers manage the national recruitment campaign and appoint and re-appoint panel members 
on the basis of advice from CPACs.  The Scottish Ministers are also responsible for the national 
training of panel members.   

164. The Bill transfers these functions currently carried out by Scottish Ministers to Children’s 
Hearings Scotland. The Scottish Ministers will take a sponsorship role in relation to Children’s 
Hearings Scotland and will retain its existing sponsorship role with SCRA.  The Bill sets out 
these sponsorship responsibilities. 

Alternative approaches 

165. No other approaches would have met the policy objective. 

Consultation 

166. The role of Scottish Ministers in the new arrangements have formed part of the various 
consultations undertaken. 

Local government 

Policy objective 

167. To achieve productive and professional partnership working between the Children’s 
Panel and local authorities and maintain the link between panel members and the communities in 
which they live and work. 

Key information 

168. The Bill makes changes to the current functions of local authorities.  Currently, local 
authorities have responsibility for the establishment of CPACs which support the work of panel 
members in a local authority area.  The functions currently carried out by CPACs will transfer to 
the National Convener. 
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169. The Bill enables the continued involvement of local authorities in children’s hearings.  
While the Bill gives responsibility for maintaining and managing the Children’s Panel to 
Children’s Hearings Scotland, it continues to place responsibilities on local authorities for 
supporting the work of hearings, implementing and funding decisions made by them and for 
providing practical local support to panel members through involvement with area support 
teams. 

Alternative approaches 

170. As discussed in paragraphs 94-99 above Ministers considered a different role for local 
authorities put forward by Cosla. The model in the Bill is considered the most effective way of 
meeting the overarching policy objectives of reform. 

Consultation 

171. There has been ongoing discussion with Cosla and the Association of Directors of Social 
Work during the development of the Bill for introduction.  There is agreement on the need for 
change and on many of the measures in the Bill, but Cosla do not support the arrangements for 
local support proposed in the Bill (see paragraphs 94-99).   

PART THREE – OPERATION OF THE CHILDREN’S HEARINGS SYSTEM 

172. This part sets out the arrangements that will work within the new legislative framework 
and follows the structure of the Bill from Part 5, cross-referring to other parts of this document 
where appropriate.  There are a number of new provisions outlined here, along with issues on 
which the Bill is simply restating and consolidating existing legislation.  

Part 5 – Child assessment and child protection orders  

Child assessment orders  

Policy objective 

173. A child assessment order is an emergency order designed to provide local authorities with 
the opportunity to undertake a full assessment of a child’s health and wellbeing in those 
instances where such an assessment cannot be undertaken on a voluntary basis due to specific 
consent issues.  The orders are used as a tool to identify whether further measures are required to 
ensure a child’s safety and wider wellbeing.  The orders are based on existing practice which is 
known to be generally sound and so no significant changes are being made.  Instead, sections 33 
and 34 of the Bill clarify the law in relation to child assessment orders, reducing the risk for error 
or confusion. 

Existing law 

174. Child assessment orders were first introduced in response to a recommendation of Lord 
Clyde’s Report of the Inquiry into the Removal of Children from Orkney in February 1991, 
published in October 1992.  Lord Clyde recommended that the sheriff should be empowered to 
authorise a child to be removed for the purposes of medical examination by way of an interim 
protection order.  This recommendation was based on evidence obtained in the course of the 
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Inquiry which identified, on occasion, difficulties with obtaining consent by or on behalf of a 
child to be medically examined.   

175. Interim protection orders were re-named child assessment orders for the purposes of the 
1995 Act.  A child assessment order may be applied for by a local authority and made by the 
sheriff.  Such an order extends beyond medical examinations and instead allows for a wider 
assessment of a child’s health and wellbeing and the way in which they have been treated to take 
place without the consent of parents on behalf of their children.   

176. Section 55 of the 1995 Act identifies those directions which can form a child assessment 
order.  Such an order can last for a period of up to seven days and can place a number of 
directions on those in a position to produce the child in order that an assessment may take place.  
It is important to note that, in line with section 2(4) of the Age of Legal Capacity (Scotland) Act 
1991, a child may refuse any medical examination directed as part of such an order.  Section 
55(2) of the 1995 Act also allows for the sheriff to make a child protection order in response to 
an application for a child assessment order where the sheriff is satisfied that the grounds for 
making such an order are met. 

177. Whilst infrequently used, child assessment orders are viewed by social work and child 
protection practitioners as a necessary tool, required to identify whether further action is required 
in order to ensure a child’s safety or wider well-being.   

Proposals for change 

178. The provisions which form sections 33 and 34 of the Bill have only minor implications 
for the practical operation of child assessment orders.  The changes are designed primarily to 
simplify and clarify the statute relating to such orders.  Section 33 identifies that only local 
authorities may apply for a child assessment order and outlines those directions which may be 
included in any such order.  Section 34 outlines those conditions which must be satisfied in order 
for a sheriff to make a child assessment order.  Section 34(3) replicates section 55(2) of the 1995 
Act by allowing for the sheriff to make a child protection order upon receipt of an application for 
a child assessment order where he is satisfied that the grounds for making such an order are met.   

179. The only significant change to statute in this area relates to the duration of child 
assessment orders.  Under the 1995 Act, a child assessment order can last for a period up to 7 
days.  Section 33(5)(b) reduces this timeframe to 3 days.  As mentioned previously, child 
assessment orders are often used by practitioners to identify whether any specific further action 
is required to ensure a child’s safety and well-being and can, on occasion, lead to an application 
being made for a child protection order.  Where there are concerns that a child may be suffering 
harm or neglect it is crucial that an assessment of their needs be undertaken as quickly as 
possible.  The revised timescales are designed to assist practitioners in achieving this.  We have 
been advised by practitioners that the identified timescales are sufficient for these purposes.  The 
requirement that any such order be implemented no more than 24 hours after it is granted has 
been included for a similar reason. 
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Alternative approaches 

180. No alternative approaches have been identified.  Policy in respect of child assessment 
orders is embedded into consistent general practice amongst the child protection practitioner 
community, with the orders considered to be a valuable tool when assessing the risks and needs 
of young people who are believed to be at significant risk of harm or neglect. 

Consultation 

181. The provisions relating to child assessment orders were the subject of a short informal 
consultation with the 30 Child Protection Committees which operate in Scotland through their 
Chairs.  No substantive comments were received.  Consultation has also taken place with the 
Multi-Agency Resource Service, based in Stirling University, who were content with the revised 
timescales proposed in respect of the orders. 

Child protection orders 

Policy objective 

182. Child protection orders are emergency orders granted by the sheriff which make 
directions for specific action to be taken for the purposes of ensuring a child’s immediate safety.  
These orders can provide immediate safety where other legal measures are not in place and most 
often lead on to a children’s hearing which can consider or amend compulsory measures of 
supervision.  Like child assessment orders, the operation of child protection orders is an element 
of practice that is generally viewed to be sound.  The provisions therefore make only minor 
changes to the way in which the orders will operate. 

Key information 

183. Like child assessment orders, child protection orders were first established as a response 
to the findings of Lord Clyde’s Report of the Inquiry into the Removal of Children from Orkney 
in February 1991.  In the Report of the Inquiry, Lord Clyde called for section 37(2) of the Social 
Work (Scotland) Act 1968 to be revised.  Section 37(2) of that Act provided for any person 
authorised by any court or justice of the peace to take a child to a place of safety (or to detain 
that child in a place of safety where they had already sought refuge) in those instances where 
certain specified offences had been committed.  Lord Clyde identified the need to replace these 
measures with the introduction of a new “child protection order” which expressly empowered the 
sheriff to remove a child to a place of safety where it was believed that they were at risk of 
significant harm, irrespective of whether an offence was known to have been committed. 

184. The change recommended by Lord Clyde was implemented through the introduction of 
child protection orders under sections 57 to 61 of the 1995 Act.    

185. These provisions allow for the sheriff, or in certain instances the justice of the peace, to 
make an order which can: direct that a child be removed to a place of safety; direct that a child 
may not be removed where they are currently in a place of safety; and prevent the disclosure of 
the location of any place of safety.  Section 57(1) and 57(2) of the 1995 Act identify the criteria 
that must be satisfied in order for a child protection order to be made.  In keeping with Lord 
Clyde’s recommendation, the 1995 Act identifies that in order for a child protection order to be 
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made, the child that is the subject of the application must be either suffering significant harm or 
be likely to suffer significant harm if such an order is not made. 

186. At the same time as considering any application for a child protection order, the sheriff 
will also consider contact directions between specified individuals (usually including parents) 
and the child that is the subject of the application.  Consideration will also be given to the 
fulfilment of specific parental rights and responsibilities in respect of the child.  The exercising 
of these rights will usually be used for the purposes of consenting to medical examination and 
treatment as well as any other assessment deemed necessary.  Each of these directions can be 
included in any child protection order. 

187. An applicant must attempt to implement a child protection order within 24 hours of it 
having been made, otherwise the order will cease.  In almost all cases, the applicant for an order 
of this nature tends to be the relevant local authority.  However, the 1995 Act does allow for any 
person to apply for a child protection order. 

188. An application for variation or termination of a child protection order can be made to the 
sheriff by certain specified individuals, including the child that is the subject of the order, their 
parent, or the initial applicant in respect of the order.  The Principal Reporter may also choose to 
terminate a child protection order where they believe that the grounds on which the order were 
made are no longer satisfied. 

189. Where a child protection order has been made, the Act requires that the Principal 
Reporter convene a children’s hearing to consider the order on the second working day after 
implementation.  It is the role of this hearing to identify whether the order should be continued, 
varied or ceased.  The “second working day” hearing will not take place only in those instances 
where an application for variation or termination has already been made to the sheriff. 

190. In those instances where a child protection order has been either continued or varied by 
the “second working day” children’s hearing, the Principal Reporter is required to consider 
arranging a further hearing, to take place on the eighth working day after initial implementation 
of the order.  It is the responsibility of this hearing to identify any compulsory measures of 
supervision in respect of the child.  The child protection order made by the sheriff will cease at 
the point at which a decision has been made by this hearing.  It is important to note that an 
“eighth working day” hearing will not proceed in those instances where the reporter considers 
that there is insufficient evidence to substantiate grounds for referral at this point, or considers 
that compulsory measures are not necessary.  In those instances where the hearing does not 
proceed, the order will again cease. 

191. Child protection orders continue to be used regularly, predominantly by local authorities, 
for the purposes of securing the safety of those children who are believed to be at immediate risk 
of significant harm. 661 children with child protection orders were referred to SCRA in 2008-09.  
Proportionately, more of these orders are granted for very young children, with approximately 
40% of all child protection order referrals received by SCRA relating to children aged under two 
years.  Practice in this area is viewed to be generally sound amongst child protection 
practitioners, with no need for significant change having been identified. 
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Revised legislation 

192. The provisions in the Bill relating to child protection orders are broadly based on sections 
57 to 61 of the 1995 Act and implement only minor policy changes.  The majority of the changes 
being introduced are of a drafting nature and are designed to offer greater clarity in respect of the 
law in this area and are not anticipated to have an impact on practice.  However, minor changes 
have been made to strengthen the way in which child protection orders will operate.  

193. Section 38(3) of the Bill extends the scope of information relating to a child’s 
whereabouts that can be withheld for the purposes of ensuring their safety as part of a child 
protection order.  This change has been made following concerns raised by practitioners that 
parents have been known to seek out contact with their children through a trace of a carer’s 
details.  Such information could not be withheld as part of a child protection order under existing 
arrangements. The changes being implemented allow for the sheriff to direct that information 
such as this be withheld in future where appropriate. 

Alternative approaches 

194. There are none which meet the policy objective. 

Consultation 

195. The provisions focussing on child protection orders were the subject of a short informal 
consultation with each of the 30 Child Protection Committees operating across Scotland through 
their Chairs.  Consideration has been given to those comments received as part of this process, 
with the additional safeguard developed at section 38(3) having been included as a direct 
response to the consultation.  A number of further suggestions were made, most of which were 
designed to retain consistency with existing practice in respect of child protection orders.  Where 
possible, these have also been taken into account.  The Multi-Agency Resource Service, based at 
Stirling University, has also been consulted on the provisions and is content with what is 
proposed. 

Part 6 – Investigation and referral to children’s hearing 

196. Much of this Part is a re-statement of existing legislative powers and policy objectives 
which are working well in practice.  Key changes that this Part will introduce are set out below. 

Grounds for referral  

Policy objective 

197. To modernise the grounds for referral and ensure that all children in need of compulsory 
measures of supervision can be referred to a hearing. 

Key information 

198. The “grounds for referral” are the grounds by which a child can be referred to a 
children’s hearing. The grounds for referral usually relate to a specific incident or evidence of 
risk to the child that indicate that compulsory measures of supervision may be required.  The 
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reporter drafts the grounds for referral, often based on information received about the child from 
sources such as councils, schools, welfare agencies, the courts and the police.   

199. Our intention is to modernise the grounds for referral, to simplify the language and ensure 
they provide for vulnerable children and young people who can benefit from referral to a 
children’s hearing. Most children’s hearings address care and protection grounds and we intend 
that this provision will help maintain and strengthen the welfare-based nature of the Hearings 
system. 

200. The current grounds listed in section 52(2) of the 1995 Act cover a range of situations 
and events. Despite the range of these conditions, some situations that suggest that a child is in 
need of compulsory measures are not clearly covered and there can be uncertainty about whether 
the reporter, and the sheriff, will consider a ground to be satisfied. Examples of these potential 
gaps are circumstances such as self-harm by a child, exposure to domestic abuse, and anti-social 
behaviour by a child that does not involve the commission of an offence.  The current grounds 
can therefore sometimes fail to cover vulnerable children and young people who would benefit 
from attending a children’s hearing. 

201. At the same time, the current provision lists some situations which are no longer as 
relevant as they were when originally enacted, for example solvent abuse, or no longer need their 
own ground, for example incest.  

202. The wording of the current grounds can result in the placing of unfair burdens (for 
example, where the mother of a child is asked to accept ‘lack of parental care’ grounds when her 
child has been exposed to domestic abuse) and contains moralistic elements that are both 
unhelpful in terms of protecting children and which fail to reflect the realities of 21st century 
Scotland.   

203. The Bill seeks to remedy these problems. It updates the grounds to reflect changes in 
society, and the consequent shift in the concerns that arise in relation to children’s welfare.  For 
example, more is understood now about the impact of domestic abuse on the lives of children, 
and there appears to be a greater incidence of self harm amongst young people, whereas existing 
grounds on incest or solvent abuse have been rendered obsolete by legal and societal changes. 
The Bill provides separate grounds for a child’s misuse of drugs and alcohol, partly to aid 
collection of data on both issues but more fundamentally as important recognition of how drugs 
and alcohol can impact adversely on Scotland’s children and young people.  

204. By wording the grounds in a more up-to-date and less technical way, we intend to make 
them more easily understood by panel members and other key players in the Hearings system, 
and also more easily explained to children and relevant persons.  

205. The intention is to make the grounds wide enough to accommodate any vulnerable child 
or young person who could benefit from compulsory measures of supervision. We do not intend 
however that the new grounds would result in a significant increase in referrals to the Reporter. 
The Getting it Right for Every Child approach should mean that early intervention meets the 
needs of most children, nor is it the Scottish Government’s intention that all children who meet a 
ground for referral should be referred to the reporter. We wish to ensure that referrals to the 
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reporter are appropriate and that only children who meet the dual test of being in need of 
protection, guidance, treatment or control and needing compulsory intervention attend a 
children’s hearing. Section 66(5) of the Bill specifically provides that the Principal Reporter may 
refer a child for voluntary measures when they consider that compulsory measures are not 
required. 

Alternative approaches 

206. There are none that meet the policy objective.  

Consultation 

207. We did not consult directly on the proposed changes to the grounds for referral in 
Strengthening for the Future and only 9 responses made explicit recommendations on the 
grounds for referral. 

208. However, those responses did call for the modernisation of the grounds for referral, and 
some of the changes in the Bill directly address the issues raised by stakeholders e.g. removal of 
“glue-sniffing” grounds and the inclusion of “domestic abuse” grounds.  

209. A draft of the grounds for referral was included as section 59 of the draft Bill published in 
June 2009. The provision was revised following feedback to the draft Bill, and further consulted 
on via the short-life working group on the Bill. Group members responded with broadly strong 
support for the revised grounds.  

Child arrested and kept in place of safety: Principal Reporter’s function 

Policy objective 

Section 63 of the Bill provides for the 210. Principal Reporter to be able to liberate a child 
from detention in a place of safety while continuing to investigate and decide at a later date 
whether to arrange a hearing. This ensures that a child is only kept in a place of safety for the 
protection and control of the child.  

Existing law 

211. Section 43 of the Criminal Procedure (Scotland) Act 1995 deals with the situation where 
a child is apprehended and cannot be brought immediately before a sheriff. Children should only 
be detained for offences for which they are liable to prosecution. The police may liberate the 
child or may detain him or her in a place of safety, depending on the circumstances. If the child 
is not liberated, the police should keep the child in a place of safety other than a police station, 
unless certain criteria are met. 

212. Section 63 of the Children (Scotland) Act 1995 (“the 1995 Act”) addresses the action 
open to the reporter and any children’s hearing following a child’s detention in a place of safety 
by the police under section 43 of the Criminal Procedure Act and where it has been decided that 
criminal proceedings are not going to be taken.  The reporter must arrange a children’s hearing 
unless he or she considers that compulsory measures of supervision are not required, in which 
case the reporter must liberate the child from the place of safety. As the reporter has made the 
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decision that compulsory measures of supervision are not required, no further investigation nor a 
decision to refer to a hearing on the basis of the offence(s) for which the child was apprehended 
is possible.   

213. The children’s hearing must begin no later than the third day after the reporter is notified 
that the child is detained and there are to be no criminal proceedings. In practice, the hearing 
usually takes place on the first day.  

214. If a children’s hearing is arranged, the hearing may grant a warrant to detain the child in a 
place of safety and may direct the reporter to arrange a hearing.  The hearing will generally not 
have the background report from the local authority necessary to making a dispositive decision 
and will consider whether to issue a warrant under section 66 or under section 63(5) of the 1995 
Act. If such a warrant is granted the reporter may liberate the child from the place of safety either 
because the conditions for granting the warrant are no longer satisfied or because the child is not 
in need of compulsory measures of supervision. If liberated for the former reason, the reporter 
will continue to investigate and decide whether to refer the child’s case to a hearing.   

215. Consideration of whether compulsory measures of supervision are needed for a child 
detained under section 43(5) of the Criminal Procedure Act is difficult for the reporter because of 
the necessarily limited information available following the child’s detention by the police. There 
is no separate test that the child’s detention in a place of safety is necessary. Most children 
detained by the police are therefore referred to a hearing not because the reporter is satisfied that 
the child requires compulsory measures of supervision, nor because any conditions justifying 
detention in a place of safety are met, but because the reporter cannot be satisfied in the time 
available that compulsory measures of supervision are not required. The child may remain 
detained pending the hearing taking place. 

216. It is currently not possible for the reporter to be able to liberate a child from a warrant 
granted by a hearing under section 63(5) of the 1995 Act and continue to investigate whether 
compulsory measures of supervision are required.  In addition, it is understood that the 
procurator fiscal could liberate the child yet still take criminal proceedings.   

217. Section 63(5) of the 1995 Act does not make it clear whether grounds for referral should 
be presented at the first hearing following the child’s detention. The implication is, given the 
power of the hearing to direct the reporter to arrange a hearing for the purposes of section 65(1), 
that grounds are not presented.  

Proposals for change   

218. Section 63 of the Bill provides for a child to either be released from the place of safety or 
continue to be kept there until the reporter makes a determination as to whether to refer the child 
to the hearing or not.  Under section 67(5) of the Bill if the reporter decides to refer the child to 
the hearing, and the child is being kept in the place of safety, the reporter must ensure that the 
hearing is arranged to take place no later than the third working day after the reporter receives 
information from the police that the child has been detained by them. Section 71 provides that 
where the reporter has decided to refer the child to the hearing and the child was at the time of 

 36  

240



This document relates to Children’s Hearings (Scotland) Bill (SP Bill 41) as introduced in the 
Scottish Parliament on 23 February 2010 

 
 

that determination still being kept in the place of safety the reporter may release the child or 
continue to keep the child in the place of safety until the hearing. 

219. Grounds for referral must be presented at the initial hearing. 

Alternative approaches 

220. There are none which meet the policy objective. 

Consultation 

221. The Principal Reporter requested that consideration be given to amending section 63 of 
the 1995 Act. This is in order to provide the reporter with greater flexibility in decision-making 
where the procurator fiscal has decided not to proceed with the charge(s) against a child who has 
been detained in a place of safety by the police. This policy formed part of the draft Children’s 
Services Bill which was subject to full consultation in early 2007.   

Part 7 – Attendance at children’s hearings 

222. Much of this Part is a re-statement of existing legislative powers and policy objectives 
which are working well in practice. Key changes that this Part will introduce are set out below. 

Persons with a right to attend a hearing 

223. The Bill (section 77(3)) makes a new provision for the child or relevant persons to have 
the power to object to the presence of observers who have been granted permission to attend by 
the chairing member of the children’s hearing.   

224. While in practice the child and relevant person are consulted on the attendance of 
observers in a children’s hearing, the Bill makes provision for a right of refusal by a child and 
relevant person, putting current practice on a legislative footing. 

Alternative approaches 
225. There are none which meet the policy objective. 

Consultation 

226. Putting the rights of the child at the centre of the process and ensuring their view is heard 
was the main, and overwhelming, message communicated to us during the consultation we 
undertook following publication of the draft Bill.   

Part 8 – Pre-hearing panel 

227. This Part sets out the procedure for pre-hearings (currently called “business meetings”).  
It puts in place new provision for the procedures that can be raised in a pre-hearing and provision 
will be made in secondary legislation to allow for the child, relevant person and safeguarder to 
attend. 
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Policy objective   

228. To make provision for the consideration of preliminary matters relevant to a forthcoming 
hearing, and to ensure that discussion is held in an inclusive and open way.  This represents a 
change to current practice in section 64 of the 1995 Act which provides that the business meeting 
may be convened by the reporter at which the reporter would be present but neither the child nor 
relevant person could attend.  Instead, any expressed views would be presented to the business 
meeting by the reporter.   

Key information 

229. Current legislation allows for a business meeting to be arranged by the reporter to seek 
guidance on procedural matters such as: 

• recognising someone as a relevant person; 

• removing the obligation on a child to attend a hearing; and 

• removing the obligation on a relevant person to attend a hearing. 

230. Business meetings are held between the reporter and panel members. A child or relevant 
person can provide their views to the reporter in advance who must then relate these views to the 
business meeting.  

231. The purpose of the business meeting is not to make final decisions on any matter, but to 
provide guidance to the reporter on procedural matters ahead of a hearing.  A hearing is not 
bound by the decision of a business meeting and can also consider the same issues during a 
hearing. 

232. Almost 90% of business meetings are convened for the single purpose of releasing a child 
from their obligation to attend a children’s hearing.  Less than 1% are convened to ascertain 
relevant persons status.  9% are convened for “other reasons” - most likely for consideration of 
whether state funded legal representation is required. 

233. The Bill (section 78) makes provision for certain matters to be referred to a pre-hearing 
panel for consideration prior to the full hearing of the child’s case.  These matters are: 

• removing the obligation on a child to attend a hearing;  

• removing the obligation on a relevant person to attend a hearing;  

• considering a case for conferring relevant status on a person who does not meet the 
criteria in section 185; and 

• considering whether the Scottish Legal Aid Board should be notified that it is 
necessary for the child to be legally represented as it is likely that the children’s 
hearing will make a compulsory supervision order which includes a secure 
accommodation authorisation. 

234. The Bill provides clear criteria for establishing whether someone is a relevant person and 
it is not thought it will be necessary to consider this for those who clearly meet the criteria.  
However, there will be individuals who do not meet that criteria but who consider themselves to 
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be involved in the child’s life, such as a father with a contact order and relationship with a child 
but who does not have other parental rights or responsibilities vested in him.  The Bill makes 
provision for those persons to seek relevant person status at a pre-hearing panel.  The Bill also 
makes provision for an appeal to be made against such a decision, either the individual in 
question, a relevant person, a safeguarder or the child. 

235. The Bill requires the Principal Reporter to give notice of a pre-hearing panel to the child, 
relevant persons and safeguarder who will (under secondary legislation) have a right to attend 
the meeting and to make their views known to the Principal Reporter.   

236. This provision aligns with changes to reporter practice introduced in September 2009 
which instructed that reporters should not have private discussions with panel members, even in 
relation to points of law or procedure.   

Alternative approaches 

237. This is necessary to ensure attendance and participation by all appropriate parties 
throughout the children’s hearings process.  No alternative approaches meet the policy objective. 

Consultation 

238. No consultation was undertaken on this issue, because the proposed changes are 
necessary to facilitate open and transparent decision making. 

Part 9 – Children’s hearing 

Compulsory supervision orders 

Policy objective 

239. To provide that children who require compulsory measures can continue to receive the 
help and support they require.   

Existing law 

240. Under the 1995 Act, a children’s hearing or sheriff (in appeal proceedings) has a 
discretionary power to make a compulsory supervision requirement where they consider that the 
child is in need of compulsory measures of supervision.   

241. Children are referred to children’s hearings if there are concerns about their care, 
protection or behaviour or if they are alleged to have committed an offence and the reporter is of 
the opinion that compulsory measures of care may be needed to protect the child and/or address 
their behaviour. 13,523 children were subject to supervision requirements as at 31 March 2009 
with 80% of children subject to review proceedings extending supervision beyond the one year 
period. 

242. The relevant local authority for the child normally provides a background report for the 
children’s hearing at the request of the reporter. This report may be a general report on the social 
background and circumstances of the child and in particular the reporter may request a report on 
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any particular matter relating to the child.  In line with the Getting it Right for Every Child 
approach, a single child’s plan agreed at multi-agency level may be provided as a background 
report to the children’s hearing.  

Proposals for change 

243. Section 97 of the Bill provides for compulsory supervision requirements to continue and 
to be known as compulsory supervision orders.  The term “order” replaces “requirement” 
because compulsory supervision order is a more accurate description of what actually happens 
and it links into the test of compulsory measures of supervision being necessary to support the 
child.  It is also considered a more user friendly term.   

244. A child must comply with any conditions specified in the compulsory supervision order 
and the relevant local authority must perform specified duties, for example to supervise the child. 
Section 138 of the Bill gives local authorities a duty to implement compulsory supervision 
orders.  

245. The welfare principle underpins the decision of a children’s hearing or sheriff whether or 
not to impose compulsory measures of supervision.  Section 24 provides that in taking decisions 
in relation to a child, children’s hearings and courts must have the welfare of the child as their 
paramount consideration.   

246. In reaching a decision that compulsory measures of supervision are necessary for a child, 
the hearing should focus on what this will actually mean in practice and what it is intended to 
achieve. A children’s hearing or sheriff should not make an order relating to a child unless the 
hearing or court considers that to do so would be better for the child than making no order at all 
– this is the “no-order principle” set out in sections 27 and 28 of the Bill. 

247. A compulsory supervision order may require a child to reside at a specified place or 
places. When this occurs, information about places where the child is to reside may be withheld 
at the discretion of the hearing from any person.  Compulsory supervision orders may also have 
conditions attached; for example in relation to contact, or medical or other examination or 
treatment in relation to the child.   

248. Hearings may specify in a compulsory supervision order that a child shall be liable to be 
placed and kept in secure accommodation, subject to the agreement of the chief social work 
officer of the local authority and the head of unit.  A hearing may also impose a Movement 
Restriction Condition, as part of a compulsory supervision order, which places restrictions on a 
child’s liberty. 

249. A hearing is obliged to consider whether to attach a condition regulating contact between 
the child with another person or persons whenever a compulsory supervision order is made.  A 
hearing must consider whether to attach conditions to regulate any contact that the child may 
have with any other named person.  For example, the child may be required to live away from 
home as part of the compulsory supervision order but it may be desirable to maintain contact 
with family members.  Alternatively, the children’s hearing may regulate contact if the child 
remains at home and it appears to the children’s hearing that the child may benefit from contact 
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with an absent father or a previous foster carer. Contact may also be regulated so the child is 
prohibited from any contact with a person. 

Alternative approaches 

250. No alternative approaches meet the policy objective. 

Consultation 

251. This was included in the draft Bill published in June 2009.   

Warrants 

Policy objective 

252. To streamline and rationalise warrant provisions to remove complexity around the current 
decision-making process. 

253. Sections 100 to 101 of the Bill relate to interim compulsory supervision orders and 
medical examination orders respectively.  These sections consolidate the existing provisions in 
sections 66 and 69 of the 1995 Act for a children’s hearing to grant a warrant in relation to 
finding and keeping a child in a place of safety, including a clinic, hospital or other 
establishment for the purposes of medical examination, and bringing a child to a children’s 
hearing. The current warrant provisions are complex and difficult to manage and the Bill seeks to 
reduce the technicalities surrounding the conditions of issuing and renewal of warrants to the 
minimum necessary.    

254. In addition, the introduction of interim compulsory supervision orders in the Bill 
combines the current place of safety warrants and the need for interim measures of supervision. 
Interim compulsory supervision orders may allow interim plans to be put in place if a hearing is 
unable to dispose of a case pending further information or investigation.   

255. Rationalising existing warrant provisions and providing for interim compulsory 
supervision orders provides a more robust and transparent process from initial consideration and 
making of orders, through to any subsequent appeal process.  

256. Warrants to secure attendance of a child at a hearing under section 45 of the 1995 Act do 
not form part of interim compulsory supervision orders and continue as standalone warrant 
provisions under section 102 of the Bill.   

Key information 

257. Where a hearing is unable to dispose of a case there are a number of provisions in the 
1995 Act which enable a hearing to grant or issue a warrant.  A warrant can permit a child to be 
kept in a place of safety if the hearing or sheriff considers that it is necessary in order to 
safeguard or promote the welfare of the child. 
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258. Where there is an outstanding application for proof, any warrant granted by a hearing is 
subject to a maximum 22 day period and a total maximum period of detention of 66 days. 
Detention beyond that must be authorised by the sheriff on application by the reporter. 

259. Where the child attends a hearing under section 63 of the 1995 Act (detention by police 
following alleged offending), the hearing may, if they consider it necessary, issue a warrant to 
keep the child in a place of safety and bring them to a hearing – section 63(5). 

260. Where grounds for referral are accepted or established or the hearing is reviewing a 
supervision requirement, and the hearing is satisfied that further investigation is necessary, it 
may grant a warrant requiring the child to be taken to and kept in a place of safety – section 
69(7). 

261. Where a child fails to fulfil a requirement made under section 69(3) of the 1995 Act to 
attend, or reside at, any clinic, hospital or other establishment for the purpose of further 
investigation for the children’s hearing, the hearing may grant a warrant to find the child and 
take them to a place of safety or to the establishment specified in the warrant – section 69(4). 

262. In all other situations where the hearing is unable to dispose of a case, a warrant may be 
granted under section 66. The warrant is also authority to find, keep and bring the child to a 
hearing. A section 66 warrant may be continued in force by a hearing for a maximum total 
period of 66 days under section 67.  

263. Warrants may be issued by the sheriff under section 68.  The sheriff may issue warrants 
to continue a child’s detention in excess of a total period of 66 days. 

264. The process for the granting of further warrants depends on which provision the existing 
warrant was granted under and so the choice of warrant affects subsequent action. This is of 
significance given the need to apply to the sheriff for further detention of the child in certain 
circumstances and to give notice of the application. 

Alternative approaches 

265. No alternative approaches meet the policy objective. 

Consultation 

266. This was included in the draft Bill published in June 2009.   

Interim compulsory supervision orders 

Policy objective 

267.  There is currently one primary disposal available to a children’s hearing to effect 
supervision under the 1995 Act: this is to make a compulsory supervision requirement. The 
policy objective is to increase the options available to the hearing at an early stage, and to ensure 
decisions regarding compulsory measures are timely and appropriate.  In cases where there are 
risks to a child or risks to others from the child that require action that falls short of emergency 
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measures, an interim decision may be needed. This should mandate action for the child where 
action is considered necessary whenever a hearing is unable to dispose of a case. 

268. Interim compulsory supervision orders may only be used by the children’s hearing or 
sheriff when a child’s circumstances are such that for the protection, guidance, treatment or 
control of the child it is necessary as a matter of urgency to take action.  This is a deliberately 
high test and helps to ensure that any interference with the rights of the child or relevant person 
is proportionate and that only the least intrusive measures possible apply.  

Key information 

269. There is a deficiency in existing law in relation to cases where the hearing is unable to 
dispose of the case but the child’s needs are such that the imposition of interim compulsory 
measures would be in the child’s interests.  The only option currently available to a children’s 
hearing is to grant a warrant for the child’s detention in a place of safety.  Where the child’s 
needs are not such that detention in a place of safety is necessary, there is no provision for the 
hearing to impose any other type of interim measure. 

270. None of the current warrant provisions has the flexibility required to meet the policy 
objective of enabling a children’s hearing to impose a range of interim measures to meet the 
immediate needs of the child. The hearing may include conditions in a place of safety warrant 
but conditions cannot be imposed on the child as an interim measure independently of a place of 
safety warrant.  

271. A child protection order is a limited response for particular circumstances, initially 
through the sheriff, to take emergency action to protect a child.  It creates a speedy route into a 
children’s hearing but does not create additional flexibility in the hearing’s decision-making 
options and therefore does not meet the policy objective of the hearing being able to impose a 
range of interim measures. 

272. Detention of a child under section 43 of the Criminal Procedure (Scotland) Act 1995 also 
provides for a speedy route into a children’s hearing in particular and narrowly specified 
circumstances, but again does not create additional flexibility in decision-making and therefore 
does not meet the policy objective of the hearing being able to impose a range of appropriate 
interim measures.    

273. At present, if a referral to the reporter is made, investigations are carried out and a 
referral to a children’s hearing may be made.  This process may take some time – the time 
interval standard from referral to decision on whether to convene a hearing is 60% of decisions 
to be made within 50 working days (current performance is 70%) with 71% of hearings to take 
place 20 working days later (current performance is 74%).  This is a considerable time in a 
child’s life.   

274. Any decision to issue an interim compulsory supervision order must be a proportionate 
response to the child’s circumstances.  Necessity and proportionality involve consideration of the 
same kind of factors and the current approach of hearings is well suited to what is required. 
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275. The Bill provides that a children’s hearing may make an interim compulsory supervision 
order to ensure action can be taken and authorised by a hearing when such help or action is 
required in advance of the hearing disposing of the case through the means of a compulsory 
supervision order.  An interim compulsory supervision order reflects the terms of a compulsory 
supervision order except that the order is limited to 22 days.   

276. Before making an interim compulsory supervision order, the hearing will need to be 
satisfied that the child’s circumstances are so urgent that it is necessary to make the order for the 
protection, guidance, treatment or control of the child.  Interim compulsory supervision orders 
will only be available when the hearing cannot dispose of a case.  The power to make an interim 
compulsory supervision order applies at any hearing where the hearing cannot, for whatever 
reason, make a compulsory supervision order.  This applies therefore to all hearings other than 
those arranged under sections 43 and 44 (initial hearing of case of child subject to child 
protection order).  

277. An interim compulsory supervision order could be made at various points in the hearing 
process.  It could be made on making a referral to the sheriff to have grounds established.  It 
could be made after grounds have been accepted or established but where the hearing is not in a 
position to make a compulsory supervision order because, for example, further information is 
needed, the presence of a person who is not present is needed or more time is needed to consider 
a report or information.   

278. Where there is an outstanding application for proof, any interim compulsory supervision 
order will be subject to a maximum 22 day period and a total maximum period of detention of 66 
days. Detention beyond that must be authorised by the sheriff on application by the reporter 
(section 103). This reflects the current position in relation to warrants granted under section 66 
of the 1995 Act. 

279. The provisions will ensure that where there is no outstanding application for proof and 
the hearing is therefore proceeding on the basis of accepted or established grounds for referral or 
on review, then any interim compulsory supervision order will be subject to a maximum period 
of 22 days but with no total maximum period of detention. This reflects the current position in 
relation to warrants granted under section 69(7) of the 1995 Act.  Where grounds have been 
accepted or established and the hearing is exploring the appropriate disposal of the referral but is 
not, for whatever reason, able to make a compulsory supervision order the hearing in deferring 
that decision may make an interim compulsory supervision order.  There is no limit to the 
number of times a hearing may defer making a decision on a compulsory supervision order or 
number of times the hearing may make an interim compulsory supervision order in those 
circumstances. 

Worked examples 

280. Below are two worked examples, which serve to illustrate the deficiencies in the current 
system and how the proposals outlined would improve the system. 
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Example 1 

Circumstances 
 
1. Ellie, aged 4, is referred to a hearing on grounds of lack of parental care.  The grounds are 
not accepted by Ellie’s mother and Ellie is unable to understand them.  The hearing directs the 
reporter to make an application to the sheriff for a finding as to whether the grounds are 
established.  
 
2. There are identified concerns in the social worker’s report about ongoing contact by Ellie 
with her maternal grandfather, who has committed schedule 1 offences against other children, 
and Ellie’s failure to attend nursery regularly.   
 
Current situation 
 
3. The hearing considers whether a warrant is necessary and decides that it is not.  The local 
authority continues to try to work with the mother on these concerns while the proof hearing is 
pending but the mother is reluctant to participate.  The case returns to the hearing if and when 
grounds are established.  
 
Situation with option of interim compulsory supervision orders 
 
4. The hearing considers that the circumstances in relation to the contact with the maternal 
grandfather are urgent and serious and that Ellie may need interim measures of compulsory 
supervision to protect her.  The hearing decides that a place of safety is not required but that an 
interim compulsory supervision order including conditions that the child is to have no contact 
with the maternal grandfather and that she is to attend nursery every morning. 
 
5. The sheriff establishes grounds for referral and may continue the interim compulsory 
supervision order for 22 days or until the date of the subsequent children’s hearings.  A hearing 
is arranged within the 22 day period to consider the case further 
 
 
Example 2 
 
Circumstances 
 
1. Ross, aged 14, is referred to a hearing on grounds of 3 offences.  He has received two 
police restorative warnings for offences in the past year.  He accepts one of the offences but not 
the other two, which are more serious.  His parents’ response to the grounds is the same as his.  
The hearing decides to direct the reporter to make an application to the sheriff for a finding as to 
whether the non-accepted offences are established. 
 
2. There are identified concerns in the action plan about Ross staying out late most nights 
and not attending school on occasion.  A placement on a programme to address offending is 
recommended in the action plan.  Ross is not willing to discuss the offences, which he denies. 
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Current situation 
 
3. The hearing does not consider that a warrant is necessary.  The case returns to the hearing 
once the sheriff has determined the application.  
 
Situation with option of interim compulsory supervision orders. 
 
4.  The hearing does not consider that a place of safety is necessary.  However, it makes an 
interim compulsory supervision order with a condition that Ross is to be in his mother’s house 
between midnight and 7 am every day.  
 
5. The sheriff establishes grounds for referral and may continue the interim compulsory 
supervision order for 22 days or until the date of the subsequent children’s hearing.  A hearing is 
arranged within the 22 day period to consider the case further. 
 

281. The child or recognised carer may apply to the sheriff to appeal against an interim 
Compulsory Supervision Order under section 148 and any appeal must be concluded within 3 
days of making the application; see section 152. 

Alternative approaches. 

282. The introduction of interim supervision requirements without consolidation of the 
warrant proposals was put forward in section 17 of the draft Children’s Services Bill.  The 
original policy objective has been retained with the added value of adding powers to remove the 
child to a place of safety and other interim orders into interim compulsory supervision orders. 

Consultation 

283. The earlier consultation response to the proposal contained in the draft Children’s 
Services Bill was positive, with 77.8% of respondents giving either a clear or qualified yes to the 
principles of interim supervision orders. 

Medical examination orders 

Policy objective 

284. To continue to provide for the children’s hearing to make a medical examination order to 
require a child to attend or reside at a specified clinic, hospital or establishment for the purposes 
of medical (including psychological) assessment for the purposes of gaining further information 
to identify the child’s needs when a children’s hearing is deferred. 

Key information 

285. A children’s hearing may continue a case under section 69(2) of the 1995 Act and, for the 
purpose of further investigation, grant a warrant to require the child to attend or reside at a clinic, 
hospital or other establishment during a period of not more than 22 days.  Section 69(4) provides 
for the children’s hearing to grant a warrant to find the child and remove the child to the 
specified clinic, hospital or establishment where a child has failed to comply with the conditions 
of a medical order.  
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286. This warrant may be granted on application by the reporter or by the hearing 
independently. This warrant may not last more than 22 days and may contain conditions 
including that the child submit to any medical or other examination (subject to the Age of Legal 
Capacity (Scotland) Act 1991).  A children’s hearing or sheriff may include a secure 
accommodation authorisation where the order requires the child to reside at a residential 
establishment and certain criteria contained in section 70(10) of the 1995 Act are met.  

287. Section 101 of the Bill reflects section 69 of the 1995 Act in so far as it provides distinct 
provision for medical orders.  Medical orders cannot be streamlined with interim compulsory 
supervision orders since it is not appropriate for medical orders to be issued before grounds of 
referral are established.  

Alternative approaches 

288. None.  There is no change to current policy 

Consultation 

289. None.  There is no change to current policy. 

Part 10 – Proceedings before sheriff  

290. Much of this Part is a re-statement of existing legislative powers and policy objectives 
which are working well in practice. Key changes that this Part will introduce are set out below. 

Expediting the establishment of grounds for referral  

Policy objective 

291. To expedite the process for the establishment of grounds for referral where the child is 
too young, not sufficiently mature or not able to understand the grounds for referral and the 
relevant person accepts them. 

Key information 

292. At present when a child is too young, not sufficiently mature or does not understand the 
grounds for referral, but the parents accept them, it is necessary for a proof hearing to be 
arranged at the Sheriff Court.  

293. The current process can cause delay and frustration for all concerned and can also mean 
heightened risk for the child. It can take more than 7 weeks from the initial children’s hearing 
until the sheriff establishes the grounds for referral – 7 calendar days after the children’s hearing 
for the reporter to lodge the application, 28 calendar days for the sheriff to hold the proof hearing 
with the relevant persons and/or child present, followed by notification of the second hearing 
once the sheriff’s decision is made.   

294. The Bill will remedy this problem by allowing the sheriff to dispense with the formal 
proof hearing where the application shows that the grounds are accepted by the relevant persons 
but the child would not understand or has not understood the grounds. 
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295. In 2008-09 the Principal Reporter made 581 applications to the sheriff court where the 
relevant persons accepted the grounds but the child either did not understand or was incapable of 
understanding the grounds.  The Bill will facilitate a quicker addressing of the needs of the child 
in such circumstances by allowing the sheriff to determine grounds on a paper basis where this is 
appropriate, which will cover the vast majority of such cases.  Section 110 of the Bill requires 
the sheriff to reach a paper-based decision on whether to find the grounds established in 7 
calendar days from the making of the application, thereby reducing the time period taken to 
establish the grounds by three weeks.  

296. This reform will improve outcomes for children and their families by reducing 
unnecessary bureaucracy. There is no intention to compromise the rights of the child or relevant 
person, but to safeguard against this, the sheriff will have the discretion to hold a formal hearing 
if they consider it appropriate. Similarly, the sheriff will not be able to carry out the expedited 
process if the Principal Reporter, the child, a safeguarder or a relevant person requests a hearing.  

Alternative approaches 

297. There are none that meet the policy objective.  

Consultation 

298. We sought views on this proposal in Strengthening for the Future. Of the 207 
respondents who indicated a yes or no response, 187 (89%) expressed support for the proposal, 
and 15 (7%) expressed qualified support. Key views were that the proposal would improve the 
efficiency of the system and would reduce distress for children and their families, along with 
concerns that the new system be robust and efficient without compromising the best interests of 
the child.  

299. The provision formed part of the draft Bill published in June 2009 (section 79).  No 
significant comments were received from stakeholders.  

Part 11 – Subsequent children’s hearings  

300. This Part deals largely with procedural matters relating to subsequent hearings that take 
place after a children’s hearing has deferred making a substantive decision.   Much of this Part is 
a re-statement of existing legislative powers and policy objectives which are working well in 
practice. The key change that this Part will introduce is to facilitate the use of interim 
compulsory supervision orders, the policy objectives for which are discussed at paragraphs 267-
283 above. 

301. As a consequence of this Part being a restatement of existing law no alternative 
approaches were considered and no significant comments have been received.  

Part 12 – Children’s hearings: general 

302. This Part re-states current legislative powers and policy objectives which are working 
well in practice.  As a consequence of this Part being a restatement of existing law no alternative 
approaches were considered and no significant comments have been received.  
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Part 13 – Review of compulsory supervision order 

303. This Part re-states existing legislative powers and policy objectives which are working 
well in practice.  As a consequence of this Part being a restatement of existing law no alternative 
approaches were considered and no significant comments have been received.  

Part 14 – Implementation of orders 

304. Much of this Part of the Bill is a re-statement of existing legislative powers and policy 
objectives which are working well in practice.  Key changes that this Part will introduce are set 
out below. 

Enforcement of local authority duties in case of breach  

Policy objective  

305. The Bill seeks to strengthen the independent decision-making of the children’s hearing by 
removing the discretion currently afforded to the Principal Reporter on whether to apply for an 
order where it appears to the hearing that the relevant local authority is not fulfilling the 
obligations contained in a compulsory supervision order.   

Existing legislation 

306. A children’s hearing may impose duties on a local authority to enable a child to comply 
with a supervision requirement and this may include the provision of services even where these 
are not provided by the relevant local authority. Where on any review by a children’s hearing it 
appears that a local authority are in breach of their duties under section 71 of the 1995 Act (to 
give effect to the supervision requirement etc.), the hearing may direct the reporter to give the 
local authority notice of their intention to authorise the reporter to apply for an order from the 
Sheriff Principal requiring the local authority to perform their duties. Where after a further 
review the local authority is still found to be in breach of their duties the hearing may direct the 
reporter to apply for such an order. But discretion lies with the reporter, who may decide not to 
make such an application.  

307. SCRA are aware of 10 cases where the hearing has directed the Principal Reporter to 
serve notice on the local authority. Where notice has been imposed, the duty has been complied 
with so there have been no cases where the Principal Reporter has been authorised to apply to the 
Sheriff Principal. 

308. Given the wider policy drive to strengthen the independent decision-making of the 
children’s hearing, the Bill provides for the shifting of responsibilities that sit with the Principal 
Reporter to the National Convener but also removes the discretion to take enforcement action.  
In future, when a children’s hearing directs the National Convener to apply for an order, the 
National Convener will, after satisfying the conditions in the Bill, be required to do so.   

Alternative approaches  

309. An alternative would have been for the National Convener to be given the discretion that 
the Principal Reporter currently has. This would have fitted with the National Convener’s role in 
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promoting partnership between panel members and local authorities, however it is at odds with 
the independence of the children’s hearing and would undermine the policy of strengthening the 
hearing’s decision-making if they could not require the order to be carried out.  

Consultation 

310. We received a range of views on this issue following publication of the draft Bill in June 
2009, including concerns that restating the existing power risked creating an authoritarian 
relationship between the head of the new body and local authorities and that this was not the best 
way to resolve issues between local authorities and children’s hearings. It was also argued that 
the Bill should provide a strengthening of the power to hold local authorities to account, and that 
the final decision-making power should be with the hearing, and not the head of the new body.  

Movement restriction conditions 

Policy objective 

311. To provide a robust, community-based alternative to secure accommodation. 

312. Ministers believe that for a very small number of young people, a movement restriction 
condition (MRC) can be an effective intervention, provided it is just one part of an intensive 
programme of supervision and support, including educational provision. An MRC cannot 
therefore, be imposed without a child or young person’s plan that covers the range of elements in 
such a programme and how it will be delivered.  

313. The restriction of liberty that an MRC can impose is such that the use of such measures 
should be subject to strict criteria and the restrictions must be clearly specified in the compulsory 
supervision order. This reflects the current position. 

314. Children’s hearings must satisfy themselves that it is necessary to make an MRC.  This 
requires that the hearing  should have considered all other available options before determining 
that an MRC is appropriate. This is to ensure that young people receive a proportionate and 
appropriate response to their needs and deeds and that other, perhaps more suitable options for 
intervention have not been overlooked. 

Key information 

315. Sections 97 and 98 of the Bill are based on sections 70(11), (12), (13), (14), (15) and (16) 
of the 1995 Act and defines an MRC as part of a compulsory supervision order.  Section 144 of 
the Bill gives Scottish Ministers the power to prescribe by regulation the parameters of the 
restrictions that can be placed upon a child and also the monitoring arrangements that may be 
imposed as part of an MRC. This power enables Ministers to prescribe methods of monitoring, 
the devices that may be used to do this and the people or persons who will carry out the 
monitoring.   

316. Movement restriction conditions were introduced as part of the Antisocial Behaviour etc. 
(Scotland) Act 2004 which amended the 1995 Act.  Initially introduced in seven phase 1 areas, 
the opportunity to use Intensive Support and Monitoring Services was extended nationally in 
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April 2008.  MRCs can apply to young people as part of a supervision requirement i.e. mainly 
those under 16, but can also include those aged 16 and 17 who are subject to a supervision 
requirement. 

317. There is universal agreement that the criteria for application of an MRC must be the same 
as that used for secure care. An MRC may be used as an alternative to placing a young person in 
secure accommodation. A child is placed in “secure accommodation” by a supervision 
requirement formerly under section 70(9) of the 1995 Act and now primarily as part of a 
compulsory supervision order under section 97(5) of the Bill. The hearing must be satisfied that 
a child or young person for whom an MRC is to be imposed meets the criteria for secure 
accommodation set out in section 97(6) of the Bill.  An MRC may also be used to enable a child 
or young person to “phase” their re-entry to the community from secure care, allowing an earlier 
transition from secure conditions.  

Regulation making power (section 144) 

318. Given the nature of the MRC, the potential vulnerability and risk to self or others 
presented by the young people who may be subject to an MRC, and the potential consequences 
of non-compliance, Ministers have been clear that there is a need for the monitoring 
arrangements to be robust and well managed. They will therefore set out in regulations how 
these arrangements should be made and the devices and persons suitable to perform the 
monitoring. 

319. The regulations will also make specific provision regarding the need to share information 
with the agreed service provider to allow robust and efficient monitoring, supporting the safety 
of young people and the public.  

320. These regulations will replace the Intensive Support and Monitoring (Scotland) 
Regulations 2008 SI 2008/75 which set out the support required for young people, along with the 
other procedural issues. We do not intend to vary the substantive content of these regulations at 
the present time but they will need to be replaced during implementation of the new 
arrangements as their current enabling powers will be revoked by repeal of the 1995 Act 
provision.  

Alternative approaches 

321. None.  This is a restatement of previous legislation which remains a viable policy option 
for this Government.  

Consultation 

322. A full consultation process was undertaken as part of the Antisocial Behaviour etc. 
(Scotland) Act 2004. As part of the introduction of the current regulations a limited, stakeholder, 
consultation was undertaken in January 2006 and a follow-up consultation to include the practice 
learning of the first phase was undertaken from January 2008.  
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Secure accommodation  

323. Section 99 provides that a secure accommodation authorisation enables a child to be 
placed and kept in secure accommodation within a specified residential establishment. The 
secure accommodation authorisation is made by the children’s hearing (or sheriff on appeal) and 
may only be made in conjunction with a compulsory supervision order, an interim compulsory 
supervision order, a warrant to secure attendance or a medical examination order.  Certain 
conditions must be met before the authorisation may be granted (the risk of absconding and the 
risk to the child’s welfare; that the child is likely to self-harm; or that the child is likely to cause 
injury to another person).   

Policy objective 

324. The underpinning policy intention of the approach to secure care reflects the existing 
content of the 1995 Act. This has been reinforced by the work undertaken by the Securing Our 
Future Initiative (SOFI) which reached its conclusion in February 2009 and to which Scottish 
Ministers responded in April 2009.   

325. The Scottish Government’s ultimate vision is that no children should be in secure care. 
We know that the needs of the vast majority of high-risk young people can be met safely and 
cost-effectively in their communities. Where that is possible, we believe that it is in the interests 
of the child and their community, and we want to see those opportunities maximised. However, 
there is no doubt that now and for the foreseeable future, there is a small number of children 
whose needs and risks, for a particular period in their lives, can only be managed in the 
controlled setting of secure care. We recognise the important role that secure care has to play in 
providing the intensive support and safe boundaries that enable these highly vulnerable young 
people to re-engage and move forward positively in their communities.  

Key information 

326. Secure care currently provides for two broad populations, those requiring care for their 
own safety and those who present a risk to others, with substantial overlap between these two 
groups. A combination of care and control is needed to provide support and challenge and 
getting this balance right is critical. The Scottish Government publishes statistics on secure 
care.14 

327. The nature of secure accommodation in Scotland is strongly influenced by its being 
firmly located within services for looked after children and the welfare-based Children’s 
Hearings system. It is a founding principle of the Hearings system that children in need of care 
and protection and those who offend should be treated within the same system and we want to 
preserve this. Young people in secure care must receive a welfare-based service offered within a 
child-centred setting.  

328. Section 97(5)(a) is specifically designed to prevent a young person from being admitted 
to secure accommodation where such measures are not considered appropriate.  It will allow the 
conditions of the underlying compulsory supervision order, or interim compulsory supervision 

 
14 http://www.scotland.gov.uk/Publications/2009/09/24095659/0

 52  

256

http://www.scotland.gov.uk/Publications/2009/09/24095659/0


This document relates to Children’s Hearings (Scotland) Bill (SP Bill 41) as introduced in the 
Scottish Parliament on 23 February 2010 

 
 

                                                

order, to be met without the secure accommodation authorisation having to be implemented in 
every case.  The implementation of secure accommodation authorisations is discussed below.  
The compulsory supervision order (and interim order) must specify the residential establishment 
at which the child is to reside.  Currently if a secure accommodation establishment is named on 
an authorisation and as part of the underlying supervision requirement, but that establishment 
only provides secure accommodation, in order to comply with the supervision requirement, the 
child must be admitted to secure accommodation in order to comply with the underlying 
supervision requirement. 

329. The Bill now provides that a compulsory supervision order (or interim compulsory 
supervision order) can only include a secure authorisation if: i) the residential establishment 
where a child is to reside provides both secure and non-secure accommodation; or ii) where the 
establishment named within the secure authorisation provides only secure accommodation, that 
two or more residential establishments are specified, one of which must include non-secure 
accommodation.  This will allow a child to be placed in non-secure accommodation where it is 
considered appropriate not to implement the secure accommodation authorisation whilst 
ensuring that the terms of the underlying compulsory supervision order are met.  

330. An additional safeguard which has been added to support the principles outlined above is 
that the children’s hearing must be satisfied that the other options available, including a 
movement restriction condition, have been considered (section 97(5)(c)).  

331. Given the effect of the secure accommodation authorisation, it is considered appropriate 
to set out on the face of the Bill the conditions under which a secure authorisation can apply. 

332. The Secure Accommodation (Scotland) Regulations 1996 (S.I. 1996/3255) regulate the 
provision of secure accommodation.  The provision and use of secure accommodation in a 
residential establishment requires the approval of the Scottish Ministers (regulation 3).  The 
managers of the establishment are under a duty, in consultation with the person in charge of that 
establishment, to ensure that the welfare of each child looked after is safeguarded and promoted 
and that the child receives provision for his or her education, development and control as is 
conducive to their best interests (regulation 4).  There are also duties on the managers, in 
consultation with the person in charge of the establishment, to keep a record of the child’s 
placement (regulation 16).   

Alternative approaches 

333. None.  This is largely a restatement of previous legislation which remains the preferred 
policy option for this Government. 

Consultation 

334. As part of the SOFI process, substantial thought was given by stakeholders to the role of 
secure care and joint views and recommendations were agreed.15  

 
15 http://www.sircc.org.uk/publications/documents/sofi and  
http://www.scotland.gov.uk/Publications/2009/04/23163903/2
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Implementation of secure accommodation authorisations 

Policy objective  

335. Section 145 of the Bill makes provision for the implementation of secure accommodation 
authorisations.  This section applies where a children’s hearing (or the sheriff) makes a secure 
accommodation authorisation in conjunction with a compulsory supervision order, an interim 
compulsory supervision order, a medical examination order or a warrant to secure attendance. 

336. Section 70(9A)(a) of the 1995 Act provides the principal route under which children can 
be placed in secure accommodation, by empowering the children’s hearing to specify in a 
supervision requirement “that the child shall be liable to be placed and kept in secure 
accommodation in a residential establishment specified…. during such period as the person in 
charge of that establishment, with the agreement of the chief social work officer of the relevant 
local authority, considers necessary”.  

337. The 1995 Act allows a level of local flexibility and discretion, so that professionals can 
respond quickly to young people’s changing levels of need and risk.  In practice this means that 
professionals may decide to place or not to place children and young people in secure care based 
on a dynamic risk assessment i.e. children are reassessed when circumstances change.   

338. However, from a policy and practice perspective, there is a concern that this discretion, 
while valuable, is not applied consistently, and not always based on the best interests of the 
child.  For example, there is a perception among some stakeholders that local authorities may 
give agreement to decisions by the head of unit based on the finance available to fund 
placements rather than what provision is optimal to meet the needs and risks of children. In 
exploring these concerns it has become clear that the process of decision-making is insufficiently 
transparent.  

339. Going forward the objective is to preserve legitimate flexibility (i.e. where it is based on 
the best interests of the child) while resolving the issues around inconsistent/poor practice. 

340. There were a number of key principles which were considered when developing the 
policy position: 

• our ultimate ambition, as set out in our response to the report of the Securing Our 
Future Initiative, is to have no child in Scotland in secure care and we must actively 
work to reduce the need for secure care; 

• where it is possible to meet the needs of high-risk young people safely and cost 
effectively without recourse to secure care, then these opportunities should be 
maximised; and 

• legislation and practice must support the achievement of optimum outcomes for 
children, young people and their communities by providing appropriate, 
proportionate and timely responses based on the interests of the child.  
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341. The intention is to provide a process which protects the flexibility of the current system 
while ensuring any decision made regarding the placement of a child in secure accommodation is 
fair, transparent and in the best interests of the child.  

Key information  

342. In order to understand the impact of making any changes to the process and practice 
surrounding the placement of young people in secure care it has been necessary to analyse data 
from several sources.  

343. We know that where a children’s hearing authorises secure care for a young person, it is 
not always the case that the young person is admitted to secure care.  From the information 
available we estimate that the average conversion rate of secure care authorisations is around 60-
70%. This estimated conversion average should be treated with some caution, however, as a 
number of assumptions have been necessary due to the number of variables that can impact on 
this process.    

344. Based on 2007-08 figures, had the current arrangements been substituted with a system in 
which no discretion existed around the implementation of a secure authorisation, then an 
additional 75-103 young people could have been accommodated in secure care. This would 
therefore have substantially increased the number of young people being admitted to secure care, 
contradicting the principles we have used to develop this policy position as outlined above. 

345.  While we are clear that decisions about placing young people in secure care should be 
based on need and risk, if these additional young people had been accommodated, the potential 
additional revenue costs to support the costs of accommodation could be substantial. If for 
example 75 young people were accommodated for a period of 21 days, the cost could be in the 
region of £1.18m.  If 103 young people were accommodated for 12 weeks, the costs could be in 
the region of £6m. 

Bill proposals 

346. To retain legitimate flexibility we propose that the chief social work officer of the 
relevant local authority for the child may implement the authorisation only with the consent of 
the person in charge of the residential unit containing the secure accommodation in which the 
child is to be placed. This differs from the previous legislation and places the chief social worker 
in the primary decision-making role, as per current practice. However, it retains the requirement 
for the head of unit to agree to the implementation of the authorisation as they must have the 
opportunity to confirm whether placement within their unit would be appropriate and in the best 
interests of that child and the other children resident.  

347. This will apply where a relevant order or warrant made in relation to a child includes a 
secure accommodation authorisation. A relevant order or warrant is: 

• a compulsory supervision order, 

• an interim compulsory supervision order, 

• a medical examination order, or  
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• a warrant to secure attendance. 

348. The chief social worker must remove the child from secure accommodation if he/she 
considers it unnecessary for the child to be kept there, or is otherwise required to do so by 
regulations made under this Bill. Once a child is removed from secure care, a secure 
accommodation authorisation ceases to have effect. 

349. To ensure that this flexibility is applied in an open and transparent way, ensuring 
consistency and embedding good practice, section 145(6) gives Scottish Ministers the power to 
make regulations in relation to decisions by the chief social worker about whether to implement 
a secure accommodation authorisation and whether to remove a child from secure 
accommodation and, in addition, provision relating to decisions by the head of unit whether to 
consent. 

350. In particular, to ensure transparency, good communication, and the effective participation 
of the child, the relevant person(s) and other parties, it is proposed that the regulations will make 
provisions about the time within which a decision must be made, the procedure to be followed, 
the criteria to be applied, matters to be taken into account or disregarded, persons who must be 
consulted and persons who must consent before a decision has effect.  The power also allows 
provision to be made as to the notification of decisions, the giving of reasons for decisions and 
the review of decisions. 

351. Regulations under section 145(6) are subject to the affirmative procedure. 

Alternative approaches  

352. We have attempted to assess the robustness of the various options (including the status 
quo) in the context of the desired criteria outlined above. 

No action 
353. Preserving the status quo is not an attractive option as stakeholders have collectively 
agreed that current practice is opaque and does not support the principles of transparency and 
openness.  

Strengthen existing practice, without supporting legislation to ensure that secure care is used 
only when necessary 

354. In our discussions with practitioners, we heard that most local authorities are planning for 
secure care placements properly.  We also heard that children’s Hearings are already considering 
other measures for children and do not take lightly the decision to authorise secure care.   

355. We were, however, advised by practitioners that some local authorities do not keep an 
audit trail detailing the decision-making process in full and panel members do not automatically 
hear why authorisations are not implemented. 

356. As no requirement would be placed upon decision makers to provide reasons, and to 
record and communicate their decisions, this solution is unlikely to be robust enough to ensure 
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that discretion can be considered legitimate. From a policy perspective this solution does not 
adequately support the key principles by which we have assessed against the desired criteria and 
does not support transparency and openness in a way that would ensure the effective 
participation of young people and their carers.  

Remove the chief social work officer and head of unit from the decision making process 
altogether 

357. This would ensure that all secure authorisations made by the children’s hearing would be 
implemented without further reference to any third party.  

358. This approach was proposed in the draft Children’s Services Bill.  There are however 
significant risks of taking this approach without safeguards:  

• any potential increase in the use of secure care is not consistent with the ultimate 
vision to have no child in secure care and a mutually agreed desire to reduce the need 
for secure care, supported by all partners and accepted by Cosla and Ministers.  A 
partnership approach has been developed that envisages a reduction in the need for 
secure care through the effective use of proven community-based alternatives such as 
Intensive Support and Monitoring Services (including the use of a movement 
restriction condition) which would in turn support the objectives of early intervention 
(including the shifting of resource from acute into earlier interventions);  

• the expertise of the chief social work officer and head of unit is important in ensuring 
that the placement is in the best interests of the child in light of a dynamic risk 
assessment. Circumstances can change very quickly in the lives of young people and 
practitioners feel strongly that they need to retain flexibility in order to capitalise on 
any positive elements and protective factors they can; and   

• there is likely to be an increase in placements to secure care should the role of the 
chief social work officer and head of unit be removed as the figures reveal that their 
discretion not to place a child is used, on average, in around 30 per cent of cases.  
While we are clear that decisions about placing young people in secure care should 
be based on need and risk, an initial estimate of the financial impact would suggest 
the need for 30 more secure care places at a capital cost of around £40m as well as an 
annual revenue cost to local authorities of up to £6m per year.  

359. This solution was therefore rejected as not supporting the best interests of children, 
lacking flexibility and potentially being very costly.  

Consultation 

360. Possible changes to the system were considered following the draft Children’s Services 
Bill and the consultation Strengthening for the Future. 

361. The solution proposed in the draft Children’s Services Bill was to amend section 
70(9A)(a) of the 1995 Act to remove the conjoined decision-making power of the head of unit 
and the chief social work officer.  This did not find favour during consultation on the Children’s 
Services Bill.   
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362. During the development of the provisions for the Children’s Hearings Bill, policy 
officials have engaged with stakeholders from the Cosla, SCRA, the Association of Directors of 
Social Work (ADSW), secure care providers and panel members to explore the key issues, to 
gain an understanding of national practice and to assess the impact of various options on both 
professionals and on children and young people. 

363. It is clear that the current discretion is valued in principle by stakeholders as supporting 
the interests of the child through minimising the use of secure accommodation.  It is felt that 
removal of this discretion would be very likely to result in increased use of secure 
accommodation with associated significant costs.  

364. It is, however, apparent that a wide variation in practice under current legislation has 
grown up, and policy and stakeholders have collectively agreed that there is merit in bringing 
more certainty and transparency to the procedure and practice that surrounds the discretion of the 
chief social work officer and head of unit.  By setting out a robust decision making process in 
secondary legislation with additional safeguards we will ensure the system recognises both 
relevant legal and welfare requirements. 

Secure accommodation: placement in other circumstances 

365. Section 146 allows the Scottish Ministers to make regulations which will specify the 
circumstances in which a child who is subject to a compulsory supervision order, but not a 
secure accommodation authorisation, may be placed in secure accommodation.  This provision 
replicates section 75(1)(a) of the 1995 Act.   The power extends to making provisions about the 
procedure to be followed in deciding whether to place a child in secure accommodation, the 
notification of decisions and the giving of reasons for decisions when a child is placed in secure 
accommodation in those circumstances. 

366. Section 146 allows the Scottish Ministers to make regulations about the review of 
decisions and the review of placements by a children’s hearing.  

367. The aim of this provision is to ensure that children and young people who are placed in 
secure accommodation in the absence of a secure accommodation authorisation are entitled to 
the same level of transparency and robust procedures.  The Secure Accommodation (Scotland) 
Regulations 1996 currently make provision for interim placements in secure accommodation for 
children who are subject to supervision requirements but not a secure accommodation condition 
imposed under section 70(9) of the 1995 Act (regulation 6).   

Alternative approaches  

368. None.  This is largely a restatement of previous legislation which remains the preferred 
policy option for this Government. 

Consultation 

369. As part of the SOFI process, substantial thought was given by stakeholders to the role of 
secure care and joint views and recommendations were agreed. 
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Secure accommodation: regulations about procedure etc.  

370. Section 147 allows the Scottish Ministers to make regulations which will impose 
requirements on the Principal Reporter and relevant local authorities in relation to children 
placed in secure accommodation. There will also be requirements about who will be notified of 
the placement of the child in secure accommodation and what that notification will contain.   

371. Section 147(2)(c) allows the Scottish Ministers to make regulations in connection with 
the protection of the welfare of children placed in secure accommodation. 

372. These regulations will set out clear roles and responsibilities of agencies and will set out a 
robust procedural framework in secondary legislation to ensure the system recognises both 
relevant legal and welfare requirements. 

Alternative approaches  

373. None.  This is largely a restatement of previous legislation which remains the preferred 
policy option for this Government. 

Consultation 

374. As part of the SOFI process, substantial thought was given by stakeholders to the role of 
secure care and joint views and recommendations were agreed. 

Appeal to sheriff against decision to implement secure accommodation authorisation 

375. Section 156 provides a right of appeal against a decision made by the chief social work 
officer to implement a secure accommodation authorisation, not to implement the authorisation 
or to remove the child from secure accommodation.  This appeal right will be available to the 
child and the child’s relevant person and may be made jointly by: (a) the child and one or more 
relevant persons in relation to the child; or (b) two or more relevant persons in relation to the 
child. The appeal lies to the sheriff.  The appeal may be made on fact and law to ensure that full 
consideration can be given to the facts of the case.  

376. These provisions are directly linked to the policy reasons for introducing sections 145, 
146 and 147 of this Bill. These will bring transparency to the process and will support and enable 
a process which protects the flexibility of the current system while ensuring any decision made 
regarding the placement of a child in secure accommodation is fair, transparent and in the best 
interests of the child.  Adding the appeal provision to this will ensure that fairness and 
transparency, can, where necessary, be tested, supporting the best interests of children and the 
principles of good decision making.  

377. Section 156(7) also allows the Scottish Ministers to make, by regulations, further 
provision about appeals under this section, including the period within which an appeal may be 
made. This is important to ensure that appeals are dealt with in a speedy and effective manner 
and children and young people are not held in secure accommodation for longer than necessary. 
Subsection (6) provides that the appeal must not be held in open court. 
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Alternative approaches  

378. These provisions are directly linked to the new framework and are therefore subject to the 
same policy considerations and consultation processes set out at paragraphs 334-363 above.  

Part 15 – Appeals 

379. This Part of the Bill makes provision for appeals against decisions made by a children’s 
hearing, and provides that the child, relevant person and safeguarder may apply to the sheriff for 
a review of certain decisions made by a children’s hearing. These are the decision to make, vary 
or continue a compulsory supervision order, to make an interim compulsory supervision order, to 
make a medical examination order, grant a warrant to secure attendance, discharge a referral by 
the reporter or to terminate a compulsory supervision order. The Bill extends appeal rights to 
safeguarders.  An application for appeal must be made within 3 weeks beginning on the day on 
which the decision to be appealed is made.  There is no power to allow the sheriff to waive the 
time limit, which is a re-statement of current provision in the 1995 Act.   

Policy objective 

380. To continue the ability to appeal a decision of a children’s hearing. The Bill makes 
provision for an appeal of a hearing’s decision to be made to the sheriff.  There is no policy 
change in continuing this right.  However, the Bill does clarify the scope of appeal and review 
that is available to the sheriff in considering any appeal, and makes it clear that the sheriff has 
available to him the power to conduct a wide review of the issues that a hearing considered.  We 
anticipate that the sheriff would use the full range of these powers infrequently.   

Key information 

381. Appeals against children’s hearings decisions are rare (around 600 per annum) and many 
sheriffs will only ever deal with a handful.   

382. Current legislation provides that appeals to the sheriff can be wide in scope (such as that 
it can be effectively a re-hearing of the matter, if the sheriff considers this appropriate).  The 
scope of appeal was deliberately broadened by the 1995 Act as compared with the appeal process 
outlined in the Social Work (Scotland) Act 1968.  This is clear from a number of statements 
made at Westminster by Government Ministers during the parliamentary passage of the 1995 
Act. A wide scope of appeal (albeit to be used infrequently) was the deliberate legislative 
intention of the 1995 Act.  

383. Providing the sheriff with a wide potential scope of appeal is in line with the stated 
intention of Kilbrandon that there was a significant role for the sheriff in the Children’s Hearings 
system, such as deciding upon the grounds for referral if they are not accepted by the child or 
relevant person.   

384. Under section 51 of the 1995 Act the sheriff has various options as to disposal of a 
section 51 appeal and these include the power to substitute his own decision for that of the 
children’s hearing.  The sheriff is not limited to remitting back to the hearing for a decision, and 
this suggests that the sheriff can address the merits. 
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385. In all appeals the sheriff will have a copy of all reports etc. and may ask for further 
reports or cite witnesses.  Most appeals however consist of the solicitor for the appellant making 
his case, which is then answered by the reporter who was present at the children’s hearing (in 
around 70% of appeals it is the same reporter who appears).  In most cases the sheriff then makes 
a finding without having heard evidence.  However, it is for the sheriff to decide this. 

386. Therefore the intention of the 1995 Act was to widen the scope of the appeal to the 
sheriff, as compared with the 1968 Act and in legislative terms this widening was achieved.  
Some case law has not however reflected this widening. 

387. An Inner House judgement in the SK v Paterson case in October 2009 gives some support 
to there currently being a wide potential scope of appeal and a relevant extract from the opinion 
is below: 

 “The provisions of section 51 require that the Sheriff have placed before him all the 
reports and statements that were before the children’s hearing, together with all reports 
of the children’s hearing itself and the reasons for its decision.  The Sheriff is also 
entitled to hear evidence from, or on behalf of, the appellant and the respondent and to 
examine the authors or compilers of any reports or statements and call for any further 
reports he deems to be necessary.  The Sheriff’s power under section 51 entitles him to 
investigate the issue…”  

388. The Bill therefore reflects the appeal provisions in the 1995 Act and also clarifies that a 
wide potential scope of appeal is available to the sheriff should they consider this necessary in 
the circumstances of the case before the court.  The Bill seeks to remedy the ambiguity of current 
powers and allow for consistent application of the power for a wide review, if the sheriff 
considers it justifiable in all the circumstances. 

Part 16 – Enforcement of orders 

389. This Part is a re-statement of existing legislative powers and policy objectives which are 
working well in practice.  

Part 17 – Proceedings under Part 10: evidence  

390. Sections 166 to 169 deal with child and adult vulnerable witnesses giving evidence in 
proceedings in the sheriff court arising from children’s hearings.  The Bill replaces and widens 
the application of sections 68A and 68B of the 1995 Act which place restrictions on evidence or 
questioning about character and sexual behaviour in relation to these proceedings.   

Cases involving behaviour: evidence   

391. The restrictions on the admissibility of evidence contained in section 68A of the 1995 Act 
do not apply where a child is referred because it is alleged he or she has committed a sexual 
offence.  These cases form a significant proportion of those which proceed to proof and feature 
some of the most concerning children and the most vulnerable witnesses.  Section 166 extends 
the evidence restrictions so that they apply where the ground of referral involves the sexual 
behaviour of any person.   
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392. Section 166 also restates the type of character or sexual behaviour about which the sheriff 
will not allow evidence or questioning.  The only difference is that the introduction to section 
68A(2) of the 1995 Act currently states that these special rules apply to witnesses giving 
evidence at the hearing.  This is no longer appropriate given the change made by this section.  

393. The restrictions on the cross-examination of witnesses contained in section 68A(2) of the 
1995 Act only apply in respect of “the child who is the subject of the application or any other 
witness giving evidence at the hearing”.  These restrictions do not apply where evidence is given 
in the form of hearsay by another witness.  This means that the character or reliability of the 
child who is the subject of the application could be attacked indirectly through questioning of a 
witness who gives evidence in place of the child e.g. a police officer or social worker.  Similarly, 
the character or reliability of an adult vulnerable witness whose statements to the police may 
have given rise to the grounds of referral or concern could also be attacked.  Section 166 extends 
the evidence restrictions so that they apply regardless of whether the child or any other person to 
whom the evidence or questioning relates has actually given evidence directly at the hearing.   

Cases involving sexual behaviour: taking of evidence by a commissioner 

394. The protections in section 68A(2) of the 1995 Act only apply during an actual hearing by 
the sheriff of an application under sections 65(7), 65(9) or 85 of that Act.  They do not apply 
where evidence is taken by a commissioner.  This means that a vulnerable witness could be 
subjected to inappropriate questioning when giving evidence in this way.  Section 167 extends 
the restrictions to ensure that a vulnerable witness whose evidence is taken by a commissioner is 
not treated differently to a witness using other special measures in these proceedings.  It also 
ensures parity with the protections afforded in criminal proceedings. 

Sections 166 and 167: application to sheriff for order as to evidence  

395. Section 68B of the 1995 Act sets out the circumstances in which a sheriff may make 
exceptions to the restrictions about allowing evidence or questioning in these cases.   

396. Section 168 redrafts these provisions and sets out the circumstances where a sheriff may 
make an order to allow the evidence or questioning prohibited by sections 166 and 167.  It brings 
together more clearly what the sheriff can do, who can benefit from the protections, which 
matters the evidence or questioning can relate to, and defines “sexual behaviour” and “proper 
administration of justice”.   

Amendments to Vulnerable Witnesses (Scotland) Act 2004 

397. Section 169 also makes consequential amendments to the Vulnerable Witnesses 
(Scotland) Act 2004 (“the 2004 Act”):  

• to make clear that “civil proceedings” include proceedings before the sheriff in 
relation to children’s hearings;   

• so that, in proceedings in the sheriff court arising from children’s hearings, the 
Principal Reporter is able to lodge a child witness notice or vulnerable witness 
application, and any application for a review of current arrangements.  The Principal 
Reporter may exercise this power where he or she is citing the witness who is also a 
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party to the proceedings.  The witness may still lodge the notices or applications him 
or herself; and 

• allowing for evidence in chief to be given by prior statement as a special measure in 
a hearing by a sheriff of an application to establish or review grounds for the 
compulsory supervision of a child where the ground is that the child has committed 
an offence.  

398. The use of a prior statement as evidence in chief was introduced by Part 1 of the 2004 
Act as a special measure in criminal cases.  It enables a witness’s evidence to be recorded 
without interruption before the trial and alleviates the need for the witness to adopt or otherwise 
speak to the statement when giving evidence in court.  It also avoids the need for the witness to 
be led through potentially distressing material in court.  This special measure was not included in 
Part 2 of the 2004 Act (civil proceedings) because the use of hearsay evidence in civil cases and 
sheriff court proceedings to determine non-offence based grounds of referral to the Children’s 
Hearings system is common practice.  

399. The non-availability of this special measure in children’s hearing proceedings based on 
offence by the child grounds can make it extremely difficult to prove the ground for referral to 
the required (criminal) standard.  It relies on the strength of the evidence given by young and 
often intimidated witnesses during the proceedings in court.  For these reasons, and to ensure 
parity with criminal proceedings, we intend the use of this special measure to be available to 
child and adult vulnerable witnesses in these proceedings.  

400. A prior statement will only be admissible if it has been authenticated.  The method of 
authentication is to be provided for by the Scottish Ministers in secondary legislation.    

Alternative approaches 

401. There are none that meet the policy objective. 

Consultation 

402. These provisions have been prompted by operational experience. SCRA has been 
involved in their development throughout (and was involved in the consultations which led to the 
Vulnerable Witness (Scotland) Act 2004).   

Part 18 – Miscellaneous 

Withholding information 

Policy objective 

403. To enable children’s hearings to withhold information about the child to whom the 
hearing relates or about the child’s case when its release may place the child’s welfare at risk.  
This may be information provided to the hearing by the child or another person. 
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Key information 

404. Currently section 16 of the 1995 Act (as section 26 of this Bill does) requires the hearing 
in most circumstances, and taking account of the age and maturity of the child, to give the child 
an opportunity to express his/her views if the child wishes to do so and to have regard to any 
views expressed. 

405. In order to ensure the child’s rights and welfare are not compromised or placed at risk, it 
is important that the child should feel safe and comfortable in expressing any views, and feel 
confident that, so far as possible, these will not be shared in a way that places them at risk.    

406. Section 46 of the 1995 Act currently empowers a hearing where necessary to exclude a 
relevant person from any part or parts of the hearing in order to obtain the views of the child or 
where the presence of the person or persons in question is causing or is likely to cause significant 
distress to the child.   

407. Section 46 of the 1995 Act also requires the chairman of the hearing to explain to a 
person who has been excluded the substance of what has taken place in their absence. In the 
majority of cases there is no reason why any information shared by the child with the hearing 
should not be passed on to the relevant persons. However, we know that in certain circumstances 
this deters children from informing the hearing about events in their life (e.g. emotional abuse), 
or from giving the hearing the true reason for their behaviour.   

408. The Bill will remedy this problem by enabling the hearing to withhold information 
provided by the child when its release may place the child’s welfare at risk.  

409. The provision is not intended to offer a permanent restriction on the sharing of the 
information. Rather, it is intended to secure a child’s immediate safety and ensure children at risk 
are protected to enable new information provided by the child is investigated and/or its impact on 
the action proposed in relation to the child is assessed.   

410. The power to withhold information applies throughout the hearing but where the 
information, is material to the hearing’s consideration of the case, it may require to be disclosed 
as part of the reasons for making a particular decision to ensure parties are able to effectively 
exercise appeal rights.   

Alternative approaches 

411. There are none that meet the policy objective. 

Consultation 

412. We sought views on the proposal to enable the reporter and hearing to withhold 
information in Strengthening for the Future.  Of the 223 respondents who indicated a yes or no 
response to this proposal, 137 (68%) of the respondents expressed clear support for the proposal, 
with a further 36 (18%) expressed qualified support. Key comments included views that the 
provision would help to protect children, encourage them to express their views, and that the 
rights and safety of the child should be paramount.  

 64  

268



This document relates to Children’s Hearings (Scotland) Bill (SP Bill 41) as introduced in the 
Scottish Parliament on 23 February 2010 

 
 

413. Key concerns qualifying respondents’ support for the proposal were that withholding 
information could raise ECHR issues relating to ‘equality of arms’ and a fair hearing, and that 
the proposal would reduce the ‘open’ nature of the Children’s Hearings system.  

414. The provision for withholding information did not form part of the draft Bill published in 
June 2009.  Children’s organisations raised concerns that the provision had not been included, 
and called again for such provision to be made.  

Information flow from SCRA to Crown Office  

Policy objective 

415. To enable better and quicker sharing of specific information from SCRA to the Crown 
Office and Procurator Fiscal Service (COPFS). Section 172 of the Bill gives the Principal 
Reporter a statutory duty to allow the flow of materially relevant information from SCRA to 
COPFS. By providing a specific duty, the provision is designed to enable a quicker and smoother 
information flow from SCRA to COPFS. The information sought will assist with the preparation 
of criminal trials and inform the decision making of the prosecutor. 

Key information 

416. There is no explicit power in the 1995 Act or the Local Government etc. (Scotland) Act 
1994 allowing the Principal Reporter to share information such as expert reports and transcripts 
of care and protection proceedings with COPFS.  

417. The information-sharing power is mandatory, rather than permissive, but restricted to 
specific circumstances where there are both criminal proceedings and care and protection 
proceedings and COPFS request specific information (for example expert reports and transcripts 
of care and protection proceedings) from the Principal Reporter. 

418. There is not widespread practice of COPFS seeking information from the Principal 
Reporter and it is thought that this duty will only be used in a small number of exceptional cases, 
and where COPFS have been unsuccessful in obtaining this information from other sources.  

Alternative approaches 

419. There are none that meet the policy objective. 

Consultation 

420. The need for the provision emerged from a request from COPFS in their response to the 
Strengthening for the Future consultation.  

421. A draft section was not included in the draft Bill published in June 2009. However, the 
Scottish Government has shared the draft provision with SCRA and COPFS and hosted a 
meeting with them to discuss it and to determine the wording of the Bill.  
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Feedback from local authorities on the implementation of compulsory supervision orders  

Policy objective 

422. To provide information to panel members of the impact of decisions made by a children’s 
hearing to improve understanding of local authority action in response to decisions. 

Key information 

423. During the development of the Bill, many panel members raised the issue that once they 
have made a supervision requirement, they rarely know what happens next, either about that 
supervision requirement itself or indeed about how the relevant local authority implements 
supervision requirements in general.  If the supervision requirement is reviewed, then it is likely 
to be a differently constituted hearing that considers the child’s case on review. 

424. What was not clear from consultation is whether this is an issue across Scotland or just in 
certain local authorities; Ministers heard clearly from reporters and panel members in some areas 
that non-implementation of supervision requirements was not an issue locally.  In determining 
the scale and range of this issue it is therefore important to have an accurate picture of the 
position in all areas.   

425. The Bill enables the National Convener to work closely with local authorities to promote 
a robust partnership between them, panel members and local authority professionals.   To help 
provide a more accurate picture on how local authorities are implementing decisions, and to 
improve panel member decision-making, the Bill provides a duty on local authorities to report on 
their response to hearing decisions when requested to do so by the National Convener. 

426. We believe it inappropriate and overly bureaucratic for each panel member to receive 
feedback about the implementation of every compulsory supervision order that that panel 
member was involved in making. Instead, section 173 of the Bill provides the National Convener 
with a power to collect information from the relevant local authority about how it implements 
compulsory supervision orders and to give generalised feedback to panel members.   compulsory 
supervision orders 

427. This information might include: 

• policy statements by the authority and details of types of residential establishments 
that the council owns/has use of:  

• statistics on types of compulsory supervision orders (e.g. how many secure 
accommodation authorisations made by hearings were implemented by the chief 
social worker and head of unit); and  

• general information on how the authority goes about implementing compulsory 
supervision orders, any challenges or difficulties they have faced, or any types of 
compulsory supervision orders that have proved particularly successful in 
assisting/protecting the child.  

428. This information will help improve panel members’ decision-making process in terms of 
providing a more accurate picture of how hearing decisions are being implemented, knowing 
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which types of compulsory supervision orders have proved to be successful interventions in 
children’s lives before, and therefore might be useful for other children. It can also be used to 
inform planning of local training programmes and development needs. 

Alternative approaches 

429. None that meet the policy objective. 

Consultation 

430. This aspect of the Bill was discussed with key partners and wider stakeholders including 
Cosla and local authority partners during the consultation period following publication of the 
draft Bill.  We have received significant support for the inclusion of this provision as 
stakeholders agree on the objectives of awareness raising, transparency and promoting 
partnership working. 

Mutual assistance 

Policy objective 

431. To ensure co-operative working between Children’s Hearings Scotland, the National 
Convener, SCRA, the Principal Reporter and between local authorities. 

Key information 

432. The Bill makes provision for the national bodies to comply with a request by another of 
those persons for assistance in the carrying out of functions conferred by the Bill.  It is intended 
that this will promote co-operative working with each other where it is not incompatible with 
their statutory and other functions.  In relation to local authorities it replicates provision made at 
section 21 of the 1995 Act (which will require amendment following the commencement of the 
Bill). 

Alternative approaches 

433. There are none that meet the policy objective. 

Consultation 

434. This was consulted on during the period following publication of the draft Bill.  Although 
some responses suggested partners already work well with one another, many others appreciated 
having this on the face of the Bill in order to strengthen existing arrangements, given the lack of 
consistency throughout the system. 

Part 19 – Legal aid and advice 

Policy objective 

435. To put in place a permanent, sustainable national scheme for the provision of state-
funded legal representation in children’s hearings and associated court proceedings. 
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Current position 

436. Until 2002 there was no state-funded legal representation available to children or relevant 
persons appearing before children’s hearings. This reflected a policy approach that legal 
representation was not necessary during hearings given their informal, child-centred nature. In 
particular, there are no complicated procedural rules; the panel consists of lay people rather than 
judges; the hearing does not determine the grounds for referral, including any finding that an 
offence may have been committed; and there is provision for a safeguarder to be appointed 
where appropriate to protect the child’s interests. 

437. In 2002, an interim scheme was put into effect to provide state-funded legal 
representation for children at a hearing16 following the decision in the case S v Miller.  In that 
case, the Court of Session held that, in certain circumstances, the European Convention on 
Human Rights requires that legal representation be made available to children appearing before 
hearings. 

438. The scheme provides that a legal representative can be appointed to any child if it appears 
that legal representation is necessary to allow the child to effectively participate in the hearing, 
or it may be necessary to make a supervision requirement involving secure accommodation. The 
local authority is responsible for finding a legal representative from practising solicitors on the 
relevant panels of persons who may be appointed as safeguarders or curators ad litem. 

439. In 2009, in response to a further legal challenge (SK v Paterson [2009] CSIH 76) the 
scheme was extended to enable state-funded representation to be made available to relevant 
persons in limited circumstances – essentially where legal representation is required to allow the 
relevant person to effectively participate, and a supervision requirement may be made affecting 
the relevant person’s contact with the child, or parental rights, or resulting in the child no longer 
residing with the relevant person.17 

440. Although this provides for compliance with ECHR requirements, the scheme has 
significant limitations. The fact that the local authority, who have an interest in the case, are 
responsible for finding legal representation for another party is not ideal in terms of 
demonstrable fairness and independence. Local authorities have no particular expertise in 
identifying appropriate lawyers, or in funding solicitors to represent third parties, and are not 
well placed to ensure good quality representation.  By contrast, the Scottish Legal Aid Board 
(“SLAB”) is the statutory body whose primary function is the funding of legal representation to 
secure access to justice. 

441. In addition to the above provisions regarding representation at the hearing itself, state-
funded legal advice is already available (under the advice and assistance scheme) to the child and 
any relevant person, if they are financially eligible, both before and after a hearing.  

 
16 Children’s Hearings (Legal Representation) (Scotland) Rules 2002:  
http://www.opsi.gov.uk/legislation/scotland/ssi2002/20020063.htm  
17 The Children’s Hearings (Legal Representation) (Scotland) Amendment Rules 2009:  
http://www.opsi.gov.uk/legislation/scotland/ssi2009/ssi_20090211_en_1  

 68  

272

http://www.opsi.gov.uk/legislation/scotland/ssi2002/20020063.htm
http://www.opsi.gov.uk/legislation/scotland/ssi2009/ssi_20090211_en_1


This document relates to Children’s Hearings (Scotland) Bill (SP Bill 41) as introduced in the 
Scottish Parliament on 23 February 2010 

 
 

442. Furthermore,  legal aid may be available for any proceedings in the sheriff court or Court 
of Session arising out of a hearing (e.g. an appeal against a decision by the hearing, now 
provided for in Part 15 of the Bill, or an application to the sheriff to determine the grounds of 
referral, now provided for in Part 10). Although SLAB meet the cost of legal aid in those cases, 
it is currently left to sheriffs to apply the statutory criteria which determine who is eligible to 
receive it (except in the case of appeals to the sheriff principal or the Court of Session where the 
decision is taken by SLAB).  

The new framework for children’s legal assistance 

443. The new arrangements for state-funded legal representation in connection with children’s 
hearings will include the following aid types.  In this document, they all come under the heading 
‘children’s legal assistance.’ Some of the provision described below will be put in place through 
regulations made under the general legal aid legislation (that is, the Legal Aid (Scotland) Act 
1986) rather than through provision in the Bill. Provision under all aid types is discussed here to 
provide a comprehensive overview of the Government’s intended approach. 

Advice and assistance 

444. Advice and assistance will continue to be available to a child or relevant person, before or 
after a hearing, subject to a test of financial eligibility. 

Assistance by way of representation (“ABWOR”) 

445. ABWOR is a way in which solicitors are funded to provide representation as well as 
advice under the advice and assistance scheme, rather than the more complex and formal legal 
aid scheme. 

446. The Government has concluded that for practical reasons, legal representation for 
children and relevant persons who have appointed a solicitor to represent them in a children’s 
hearing will best be provided under ABWOR rather than children’s legal aid.  This allows acting 
solicitors to assess their client’s eligibility and authorise themselves to act immediately, subject 
to later confirmation by SLAB, rather than requiring a full legal aid application. This extension 
of ABWOR does not require primary legislation: regulations extending ABWOR to children’s 
hearings will be made under the existing enabling power in section 9 of the Legal Aid (Scotland) 
Act 1986. 

Automatic children’s legal aid 

447. It is envisaged that children or relevant persons may obtain their own legal representative 
ahead of a children’s hearing. As set out above, this will be funded, where appropriate, through 
ABWOR. 

448. However, if this has not happened, the Bill provides for automatic children’s legal aid to 
be made available to the child in prescribed circumstances.  This is intended to ensure that 
representation can be made available in urgent cases where a child appears without having 
secured representation and the issues are such that it would be inappropriate for the hearing to 
proceed without the child being represented.   
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449. Children’s legal aid will also be automatically made available in non-urgent cases where 
a deprivation of the child’s liberty is in prospect but the child has not secured representation 
ahead of the hearing.  In those situations, SLAB will appoint a solicitor to the child.   

450. The automatic grant of children’s legal aid will only be available for the purpose of the 
immediate hearing. 

Children’s legal aid 

451. Children’s legal aid will still be the aid type for court proceedings, for both the child and 
relevant persons.  So, for example, children’s legal aid will still be available for an appeal to the 
sheriff against a decision of a children’s hearing or a grounds of referral proof before the sheriff.  
It will also continue to be the aid type for onwards appeals to the sheriff principal and the Court 
of Session.   

452. In deciding whether legal aid should be available, SLAB will required to be satisfied that 
it is reasonable in the circumstances of the case, and that the expenses of the case could not be 
met without causing undue financial hardship to the applicant or their dependents. Where the 
applicant is a child, SLAB must also be satisfied that the grant of legal aid is in the child’s best 
interests. In addition, in appeal cases SLAB must be satisfied that the child or relevant person 
has substantial grounds for taking, or responding to, the appeal. 

Quality assurance 

453. The Scottish Government recognises that it is vital to ensure that legal representatives 
who operate within the Children’s Hearings system should be familiar with its procedures, 
sympathetic to its unique ethos and able to adapt their professional style to the special nature of 
the proceedings. 

454. SLAB will take responsibility for ensuring that there are sufficient numbers of legal 
representatives available across the country, that those legal representatives are appropriately 
experienced and that the quality of their work is appropriately monitored. Solicitors registered 
with SLAB to provide children’s legal assistance will be subject to quality assurance. 

455. The Bill makes provision for a register and code of practice to ensure that those state-
funded solicitors, appearing before a children’s hearing demonstrate the appropriate skills and 
characteristics.  SLAB will monitor compliance with the code and ultimately may remove from 
the Register a solicitor or firm for failing to comply with it. 

456. Children and relevant persons will be free to choose their own solicitor from amongst 
those registered to provide children’s legal assistance. The level of choice will therefore be 
dependent on the availability and number of solicitors registered with SLAB to provide 
children’s legal assistance. 

457. In emergency hearings, or where there is limited time for a legal representative to be 
sought, (that is in the cases where children’s legal aid is being provided automatically) SLAB 
will appoint a registered solicitor to the child, or as the case may be, the relevant person. 
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458. The Bill does not provide for a similar quality assurance regime in relation to advocates. 
The Scottish Government does not consider it necessary or appropriate for advocates to appear 
before children’s hearings and therefore state-funding will not be made available for them to do 
so. 

Transferring responsibility for assessing applications 

459. Sheriffs currently have to decide if an applicant meets the statutory criteria for children’s 
legal aid, in a case before the sheriff court (other than an appeal to the sheriff principal). This 
responsibility will transfer to SLAB, on the basis that this task is a core function which they 
perform across various types of court proceedings, that they have wide experience in applying 
such tests, and it sits well with their statutory duties of securing that legal assistance is available 
and administering the Scottish Legal Aid Fund. 

A consistent contributions regime 

460. Depending on the financial circumstances of the applicant, a contribution may be payable 
for persons in receipt of children’s legal aid.  The Scottish Government believe that those who 
can afford to pay towards their own legal advice and representation should do so.  The 
alternative would be to provide children’s legal aid without requiring contributions. This would 
be inconsistent with the general approach across nearly all civil proceedings, that those who can 
afford to contribute to the costs of the action should do so. 

461. Those who do have to contribute can make payments over an extended period to 
minimise the impact. 

Alternative approaches 

462. An alternative approach would have been to require local authorities, SCRA or 
Children’s Hearings Scotland to secure legal representation for children and relevant persons 
where required. This was rejected as it would be administratively burdensome for these bodies, 
would not secure any efficiencies or improved access, and would have led to two different 
regimes for representation in hearings themselves and in court cases arising out of hearings. 

Consultation 
18463. The Scottish Government commissioned the Scottish Centre for Social Research  to 

conduct research into the effectiveness of legal representation for children in hearings.  It found 
significant local variations in many aspects of the scheme, including how solicitors were 
recruited to the local pool and selected for individual cases, their background and qualifications, 
and how the decision to appoint a solicitor in an individual case was taken. Concerns were 
expressed that the role of such solicitors in hearings was unclear. Suggestions for improvement 
included a wider or national ‘pool’, training and monitoring of legal representatives, and 
allowing young people some say in who their legal representative should be. 

                                                 
18  Research of the Children’s Legal Representation Grant Scheme:  Research Report, Rachel Ormston & 
Louise Marryat, Scottish Centre for Social Research (ScotCen), Scottish Government Social Research, 2009 
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464. The consultation paper Strengthening for the Future, proposed putting in place a 
permanent scheme of legal representation to replace the current “interim” scheme – which has 
been in place since 2002.  Responses to the consultation said that legal representatives should be 
specialists in child law, be experts in the Hearings system, and understand the difference 
between a panel hearing and a court. 

465. In the light of this evidence, the Bill seeks to modify the current arrangements by: 

• establishing a proper basis within the legal aid and assistance scheme for legal 
representation to be provided at children’s hearings and associated court proceedings, 
under the label “children’s legal assistance”; 

• transferring responsibility for assessing entitlement to children’s legal aid in the 
sheriff court from sheriffs to SLAB; 

• establishing a contributions regime for those who can afford to contribute to the costs 
of children’s legal aid; and 

• establishing a scheme for quality assurance for solicitors who are paid for under the 
children’s legal assistance scheme. 

Part 20 – General 

466. This Part includes general and ancillary provisions relating to matters such as 
parliamentary procedures for statutory instruments, definitions of terms used in the Bill, and 
ancillary and transitional order making powers. 

Interpretation 

467. Section 184 of the Bill continues to provide for the age of a child in the Children’s 
Hearings system. A compulsory supervision order may be imposed by the children’s hearing or 
sheriff (in appeal proceedings) in respect of a child who is under the age of 16.  Those children 
who are subject to a compulsory supervision order when they are 16 may continue to be subject 
to the jurisdiction of the hearing until they are 18. 

468. A compulsory supervision order may not, subject to it being continued or reviewed, last 
more than a year will terminate on the child’s 18th birthday.  

Definition of relevant person 

Policy objective 

469. To clarify the criteria for those who should automatically receive relevant person status.  
In addition, section 78 of the Bill creates a right for any person to argue before a pre-hearing 
panel that they should be treated as a relevant person (even though they do not meet the 
definition in section 185 of the Bill). 

Key information 

470. Every person who is a relevant person has a duty to attend all stages of any child’s 
hearing; a right to accept or deny grounds for referral; a right to appeal a decision made by a 
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hearing and a right to request a review of any supervision requirement made by a hearing.  Under 
current legislation (section 93(2)(b) of the 1995 Act) a relevant person is anyone who comes 
within one or more of the following categories: 

• any parent enjoying parental responsibilities or parental rights under Part 1 of the 
1995 Act; 

• any person in whom parental responsibilities or rights are vested by virtue of the 
1995 Act; and 

• any person who appears to be a person who ordinarily (other than by reasons only of 
employment) has charge of, or control over, the child. 

471. The third category above is a question of fact rather than a legal test.  In order to 
determine whether a person meets this test, all the facts and circumstances need to be considered.  
It is currently the reporter who initially determines whether a person meets this test (and any of 
the categories in the definition of “relevant person”) in fulfilling his or her function of giving 
notice to the relevant person.  The reporter may refer the case to a business meeting to decide 
whether notice is to be given where there is doubt as to the person’s relevant person status.  In 
making this decision a business meeting could determine whether the test was met.  There is, 
however, no automatic right for a person, who claims to be a relevant person, to have their case 
considered by a panel nor any right to attend a business meeting. 

472. The first category, parents who enjoy parental responsibilities or parental rights (“PRR”), 
has also given rise to different interpretations in practice.  For example, in the case of a father 
who has been granted a contact order from the sheriff court (under section 11(2)(d) of the 1995 
Act) but, otherwise, does not have PRR, there is a divergence of opinion on whether this would 
meet the required criteria for achieving relevant persons status. The Inner House has recently 
commented on this (Principal Reporter v JPK and JR (2010) CSIH 5, paragraph 61 and seq). 

473. The intention, therefore, is to amend the definition of “relevant person” and remove 
potential ambiguities but also to safeguard the rights of persons who may be significantly 
involved in the child’s upbringing.   

474. As to the new criteria for relevant person status, the intention is that they will be clearer 
and that evidence of a person’s status will be a matter of legal certainty.  A person will now 
receive automatic relevant person status where they have PRR in respect of the child.  This will 
be a question of law, not a factual test.  This is achieved by removing the third category (a person 
ordinarily with charge of, or control over, the child) in the current definition of “relevant person” 
and by making it clear that an order granted under section 11(2)(d) (contact order) or (e) 
(specific issue order) of the 1995 Act alone will not suffice to award relevant person status. 

475. For example, a person who is not a parent could qualify if they receive PRR by virtue of 
an order made under section 11(2)(b) of the 1995 Act or by virtue of a permanence order under 
section 82 of the Adoption and Children (Scotland) Act 2007.  Adoptive parents would, also fall 
within the category of those who would automatically receive relevant person status as, on the 
making of an adoption order, PRR are vested in the adopters.   
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476. In addition the definition will now include those who have PRR vested in them by virtue 
of a court order made in England and Wales so that in cases where children move to Scotland 
there is a recognition of their carers’ rights.  Further, an order making power has been taken 
allowing the Scottish Ministers to specify any other person as having parental responsibilities or 
rights under the law of a country or territory outwith Great Britain analogous to those held by or 
vested in a person falling within the definition at section 185(1)(a) to (e) of the Bill. 

477. Although the new criteria make clear that a parent who only has a contact order granted 
under section 11(2)(d) or a specific issue order under section 11(2)(e) of the 1995 Act does not 
receive automatic relevant person status, such a parent and others claiming to have a significant 
involvement in the upbringing of a child will now be afforded the opportunity to make a case 
before a pre-hearing panel that they should have the right nevertheless to be treated as the child’s 
relevant person.    

478. The test for determining whether a person should be treated as the child’s relevant person 
is whether they have a significant involvement in the child’s upbringing (section 80(3) of the 
Bill).  This will be a matter for the pre-hearing panel or children’s hearing to determine.   The 
test is designed to take in persons who provide a significant amount of care for the child and who 
are significantly involved in decision making on the child’s upbringing.  The intention is that 
persons who have such an interest should be able to make a decision on whether or not to 
become involved in the child’s progression through the Hearing system.  This will allow them to 
contribute to the hearing so that the hearing has all the facts before it.  It is also intended to 
afford such persons greater protection of their relationship with the child through their 
involvement in the hearing 

479. The determination of whether the person meets the test will be made by a pre-hearing 
panel.  Notification requirements will be prescribed in subordinate legislation.  The intention is 
that all parents (regardless of whether they have PRR or not) will be notified of an upcoming 
hearing along with any person the reporter recognises as having a significant involvement in the 
child’s life.  The right to request a pre-hearing determination of whether they should be treated as 
the child’s relevant person will, however, extend to any person who claims such an interest 
regardless of whether they have received formal notification. 

480. The decision as to whether the person meets the test, and should be treated as the child’s 
relevant person, can only be made by the pre-hearing panel regardless of whether or not there is 
any dispute between the individual, the child and a person who automatically assumes relevant 
person status by qualifying under section 185 of the Bill.  There is also a right of appeal against 
the panel’s decision, as outlined in section 155.  When a determination is made that a person is to 
be treated as the child’s relevant person they will be treated as such for the purposes of Parts 7 to 
18 of the Bill and Parts 5A and 5B of the Legal Aid (Scotland) Act 1986 – for the purposes of 
that hearing (including any continuation or review), any appeal arising therefrom or subsequent 
court proceedings and for the purposes of implementing any order granted during that process.   

481. Persons who are unsuccessful in claiming that they should be treated as the child’s 
relevant person (or other persons who have an interest in the child’s upbringing but who choose 
not to claim relevant person status) may still have the opportunity to attend the hearing as the 
current discretion allowing such persons to attend will be preserved.  Section 77(2) permits a 

 74  

278



This document relates to Children’s Hearings (Scotland) Bill (SP Bill 41) as introduced in the 
Scottish Parliament on 23 February 2010 

 
 

person’s attendance where the chair considers it necessary for the proper consideration of the 
matter before the hearing or where they are otherwise granted permission to attend.   

482. Clarifying the position of relevant persons will also help promote the best interests of the 
child.  Being able to hear directly from all those with a significant involvement in a child’s life 
will help ensure that a children’s Hearings has all the information that it needs to take decisions  
in the best interests of the child.   

Alternative approaches 

483. An alternative option would have been to create a new category of person who would 
automatically qualify as the child’s relevant person to include persons who would not otherwise 
qualify under the present definition in the 1995 Act but who have a significant interest in the 
child’s upbringing which should be safeguarded by their inclusion in the hearing process.  The 
difficulty with this approach is that it creates an unnecessary overlap with the third category 
discussed at paragraph 471 above (the person who ordinarily has care of or control over the 
child) leading to further interpretative problems.  This would also have had an effect on the 
numbers of adults who received relevant person status, perhaps adding significantly to the 
number of adults present in a hearing which could conflict with the duty to keep the number of 
persons present to a minimum. 

484. It is also considered more appropriate for decisions on questions of fact to be determined 
by panel members who may hear from all the parties on the circumstances of the case.  By 
conferring the right to request a pre-hearing determination of whether a person should be treated 
as the child’s relevant person, this will provide an opportunity for those persons who may have a 
significant involvement in the child’s upbringing, but who may not have otherwise qualified as a 
relevant person under the current definition, to carry over that role in the context of the hearing 
system.   

Consultation 

485. This issue was not included in earlier consultations such as Strengthening for the Future. 
It is an issue that has emerged more recently.    

PART FOUR – EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC.  

Equal opportunities  

486. The Bill is designed to improve outcomes for every child who is referred to the Principal 
Reporter, and the provisions will not discriminate negatively on the basis of gender, race, age, 
religion, disability or sexual orientation. In terms of equality, the Bill is designed to strengthen 
and protect a system that already places the child at the centre – and so looks already to address 
each child’s individual needs and circumstances. The Bill and wider reforms will provide for 
positive differential impacts on children and young people in the Hearings system, particularly 
relating to the child’s age and maturity.  
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487. Given the significant and complex equality issues relating to children’s hearings, an 
Equality Impact Assessment (EQIA)19, a full analysis of the equality impact of the Bill and 
associated reforms, has been published on the Scottish Government website to coincide with the 
Bill’s introduction to the Scottish Parliament.  

488. The EQIA focuses on the most important policy driver i.e. improving outcomes for 
children and young people. The EQIA acknowledges that children and young people are not a 
homogeneous group: their identities are made up of many factors including their age, gender, 
disability, faith and family circumstances. They have individual needs and aspirations and it is 
important that their potential is not compromised by barriers to services or assumptions made by 
service providers that may or may not be correct. The EQIA identifies gaps in the current 
evidence base relating to the needs and experiences of children and young people in the Hearings 
system and details what the Scottish Government will do to fill those gaps, including working 
with key delivery partners to improve their own data collection and research. 

489. The legal aid provisions will help to ensure that children or relevant persons who are 
unable to participate effectively as a result of, for example a disability or mental health problem, 
are provided with appropriate assistance. 

Human rights 

490. The Scottish Government considers that the provisions of the Bill are compatible with 
those provisions in the European Convention on Human Rights (ECHR) which constitute “the 
Convention rights” within the meaning of the Scotland Act 1998 and the Human Rights Act 
1998. In the view of the Government, the main Articles of the ECHR by reference to which 
issues arise under the Bill are Article 5 (right to liberty and security), Article 6 (right to a fair 
hearing by an independent and impartial tribunal in the determination of civil rights) and Article 
8 (right to respect for private and family life). 

491. Article 6 provides, in respect of the determination of civil rights and obligations or of any 
criminal charge, that everyone is entitled to a fair and public hearing within a reasonable time by 
an independent and impartial tribunal established by law. This Bill complies with Article 6. The 
Children’s Hearings system is a fair and impartial tribunal system designed to ensure the best 
outcomes for children; it promotes the child’s welfare and respects the rights of children as an 
intrinsic component of child welfare. The Children’s Hearings system imposes compulsory 
measures of supervision on children only after a full quasi-judicial process has been conducted. 

492. Children and relevant persons who enter the Children’s Hearings system are informed of 
the reasons for, and circumstances of, the referral and are involved throughout the subsequent 
determination process before the children’s hearing or the sheriff. There are also extensive 
appeal rights for children and their parents from the disposals of children’s hearings. Given the 
independent decision-making of the children’s hearings, which has access, as necessary, to 
independent and expert legal and procedural advice from the National Convener, combined with 
the rights of appeal provided, it is considered that the requirements of Article 6 are satisfied in 
respect of any determination of an individual’s civil rights. 

 
19 www.scotland.gov.uk/childrens-hearings-bill
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493.   ECHR Article 8, paragraph 1 states that: “Everyone has the right to respect for his 
private and family life, his home and his correspondence”. Any interference by a public authority 
with the exercise of this right must, under paragraph 2, be “in accordance with the law and 
necessary in a democratic society”. In addition, any interference must satisfy a further test that it 
is “in the interests of national security, public safety or the economic wellbeing of the country, 
for the prevention of disorder or crime, for the protection of health or morals, or for the 
protection of the rights and freedoms of others”. 

494. In this context, the Bill engages the Article 8 rights of children and their parents on a 
number of levels. The Bill makes provision for compulsory measures of supervision to be 
imposed upon children which may regulate their residence and contact with others. Such 
compulsory measures obviously impinge on the private and family life of the child and parents. 
However such interferences are in accordance with the law and are potentially necessary for 
several of the reasons outlined in Article 8(2): public safety; prevention of disorder or crime; 
protection of health or morals; or for protection of the rights and freedoms of others. The 
compulsory measures which might be contained within a Compulsory Supervision Order made 
by a children’s hearing meet the requirements of necessity and proportionality inherent in Article 
8(2) and pursues the legitimate aim of protecting the welfare of children.  The Bill confers 
powers upon the various bodies and personnel within the Children’s Hearings system which are 
capable of being exercised in a manner that is compatible with the Convention rights and the 
Scottish Government consider that they do not, in themselves, cause an unjustified interference 
with Article 8. Insofar as Article 8 is engaged, the Scottish Government consider that any 
interference would be justified. 

495. Article 5 ECHR provides that everyone has the right to liberty and security of person and 
no one shall be deprived of his liberty save in specified circumstances and in accordance with 
procedures prescribed by law. One of these circumstances (Article 5(1)(d)) is “the detention of a 
minor by lawful order for the purpose of educational supervision or his lawful detention for the 
purpose of bringing him before the competent legal authority.” The Bill engages Article 5 in the 
context of placing a child in secure accommodation. This is a deprivation of the child’s liberty. 
However this deprivation can be justified because it is pursuant to a lawful order made by an 
independent and impartial tribunal and is for the broad purpose of the educational supervision of 
the child or in order to arraign the child before a children’s hearing or the court (in the case of 
warrants to secure attendance). The Scottish Government consider that, insofar as Article 5 is 
engaged, any deprivation of liberty is justified. 

496. The Bill is also cognisant of numerous provisions of the UN Convention on the Rights of 
the Child. For instance, it reflects Article 3 by ensuring the paramountcy of the best interests of 
the child including when the child is separated from his parents, as regulated by Article 9; and it 
respects the rights of parents generally as required by Article 5. Article 12(1) provides that: 
“State parties shall assure to the child who is capable of forming his or her own views the right 
to express those views freely in all matters affecting the child, the views of the child being given 
due weight in accordance with the age and maturity of the child”. The Bill reflects this 
stipulation across its provisions. The Children’s Hearings system is also an embodiment of the 
positive obligation on States to protect children from all forms of abuse and maltreatment, as 
required by Article 19. Article 40 sets standards for when children infringe the penal law. The 
Children’s Hearings system, by encompassing those children who commit criminal offences 
within it, and keeping them out of the adult criminal justice system, ensures that children are, in 
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the words of Article 40 “treated in a manner consistent with the promotion of the child’s sense of 
dignity and worth, which reinforces the child’s respect for the human rights and fundamental 
freedoms of others and which takes into account the child’s age and the desirability of promoting 
the child’s reintegration and the child’s assuming a constructive role in society.” 

497. The legal aid provisions will provide for a more consistent and organised scheme to 
ensure compliance with the human rights of children or relevant persons to legal representation 
in certain circumstances. 

Island communities  

498. The provisions in the Bill will help the Hearings system respond to the varied needs and 
circumstances of island and remote rural communities in a more coordinated way.  

499. The Bill provides for the establishing of Children’s Hearings Scotland which will support 
the principle of community involvement in the Hearings system and support local decision 
making and delivery. 

Local government  

500. The Convention of Scottish Local Authorities (Cosla) and local authorities have been 
engaged during development of the provisions of the Bill that directly impact on them. Cosla is 
represented on the Children’s Hearings Reform Strategic Project Board, which provides strategic 
guidance and advice on matters relating to reform of the Children’s Hearings system.   

501. The implementation of the measures contained in the Bill will not increase the financial 
or regulatory burden on local government. Local authorities will continue to have a role in 
supporting the Hearings system locally, for example in the recruitment and selection of panel 
members.  Area support teams based in local authority areas or groups of local authorities will 
operate under the direction of the National Convener, providing support and monitoring local 
performance in keeping with a national framework and standards laid down by the new body. 
The Bill will place a duty on the National Convener to consult with local authorities on aspects 
of area support teams: their location, membership and remit.   

502. The transfer of responsibility for securing legal representation to SLAB will relieve local 
government of an administrative burden. 

503. The policy objectives lying behind these measures are set out in detail throughout this 
Memorandum and the financial implications in the Financial Memorandum. 

Sustainable development  

504. The Bill will have no negative impact on sustainable development.  
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SP Bill 41–DPM 1 Session 3 (2010) 

 
 

CHILDREN’S HEARINGS (SCOTLAND) BILL 
 

—————————— 
  

DELEGATED POWERS MEMORANDUM  

 
 
 
 
PURPOSE 

1. This memorandum has been prepared by the Scottish Government in accordance with 
Rule 9.4A of the Parliament’s Standing Orders, in relation to the Children’s Hearings (Scotland) 
Bill.  It describes the purpose of each of the subordinate legislation provisions in the Bill and 
outlines the reasons for seeking the proposed powers.  This memorandum should be read in 
conjunction with the Explanatory Notes and Policy Memorandum for the Bill. 

2. The contents of this Memorandum are entirely the responsibility of the Scottish 
Government and have not been endorsed by the Scottish Parliament. 

OUTLINE OF BILL PROVISIONS 

3. The Bill contains provisions to:  

• substantially re-state the current primary legislation that is applicable to the 
Children’s Hearings system and brings this together, for the first time within one 
cohesive Act, thus providing a clear legislative framework under which the 
Children’s Hearings system will operate (the existing children’s hearings provisions 
in the Children (Scotland) Act 1995 and the Local Government etc. (Scotland) Act 
1994 are repealed);    

• establish a new national body (NDPB), Children’s Hearings Scotland, to undertake 
functions associated with the recruitment, selection, training, retention and support of 
panel members, quality assuring hearings and processes, the provision of 
independent advice to the panel and the monitoring of panel members; 

• set out the functions of the Scottish Children’s Reporter Administration and the 
Principal Reporter;  

• replace the “interim” legal representation scheme, from 2002, with a permanent 
scheme that will see legal representation for children and relevant persons available 
through the normal civil legal aid system as administered by the Scottish Legal Aid 
Board;  

• introduce a Ministerial power to specify the procedure which the Chief Social Work 
Officer / Head of Unit have to follow when placing a young person in secure care 
and to provide for the right of appeal against their decisions;  
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• provide for procedural changes to the Children’s Hearings System, streamlining and 
modernising key processes; and  

• deliver improvements to the provisions of the Vulnerable Witnesses (Scotland) Act 
2004 relating to children’s hearings court processes.  

4. The Bill contains 20 Parts and 6 Schedules.  

5. Further information about the Bill’s provisions are contained in the Explanatory Notes 
and Financial Memorandum published separately as SP Bill 41–FM, and in the Policy 
Memorandum published separately as SP Bill 41–PM.  

APPROACH TO USE OF DELEGATED POWERS 

6. The Bill contains a number of delegated powers which are explained in more detail 
below.  In deciding whether legislative provisions should be specified on the face of the Bill or 
left to subordinate legislation, the Scottish Government has had regard to the need to:  

• strike the right balance between the importance of the issue and providing flexibility 
to respond to changing circumstances with the benefit of experience, without the 
need for primary legislation;  

• anticipate the unexpected, which might otherwise frustrate the purpose of the 
provision in primary legislation approved by the Parliament;  

• make proper use of valuable Parliamentary time;  

• allow detailed administrative arrangements to be kept up to date with the basic 
structures and principles set out in the primary legislation; and  

• consider the likely frequency of amendment. 

7. In addition to the powers outlined below, the Bill also contains: a duty on the Scottish 
Legal Aid Board to prepare a Code of Practice in relation to the carrying out by solicitors of their 
functions with regard to children’s legal assistance (section 178 – inserted section 28M); a power 
for the Scottish Ministers to direct Children’s Hearings Scotland about the carrying out of its 
functions (section 13); a power for the Scottish Ministers to direct SCRA about the carrying out 
of its functions (section 22); a power for the Scottish Ministers to give directions to persons 
carrying out functions by virtue of regulations under section 30(2) re safeguarders panels; a 
power for the Scottish Ministers to direct CHS to provide accounts and other information 
(paragraph 21, schedule 1); and a power for the Scottish Ministers to direct SCRA to provide 
accounts and other information (paragraph 20, schedule 3).  It is considered that these are of an 
executive rather than legislation nature and as such they are not detailed in this memorandum. 

GENERAL SUBORDINATE LEGISLATION PROVISION 

8. Section 181 contains the general subordinate legislation provisions.  Section 181(1) 
provides that all powers to make subordinate legislation under the Bill are exercisable by 
statutory instrument.  Section 181(2)(a) enables the powers to be used to make, incidental, 
supplementary, consequential, transitional, transitory or saving provisions as the Scottish 
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Ministers think necessary or expedient. Section 181(2)(b) allows different provision to be made 
for different purposes.  Section 181(3) provides that subordinate legislation is subject to the 
negative procedure unless contrary provision is made.  However, section 181(3) does not apply 
to commencement orders made under section 191(2).  Negative procedure is defined in section 
182 as subordinate legislation subject to annulment in pursuance of a resolution of the Scottish 
Parliament.  Affirmative procedure is defined in section 183 as subordinate legislation that must 
not be made unless a draft of the statutory instrument containing the subordinate legislation has 
been laid before, and approved by a resolution of, the Scottish Parliament.  

9. The regulatory powers of the 1995 Act which have been essentially re-stated in the Bill 
have been reconsidered as part of this process.  While these are primarily negative in nature, the 
choice of procedure has been made in line with current legislative needs and appropriateness, 
rather than the needs at the time of the 1995 Act. 

10. The delegated powers provisions are listed below with a short explanation of what each 
power allows, why the power has been taken in the Bill and why the selected form of 
parliamentary procedure has been considered appropriate.  

SUBORDINATE LEGISLATION POWERS – DETAIL  

Section 10 – Power of Scottish Ministers to change National Convenor’s functions. 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Affirmative procedure 

Provision  

11. Section 10(1) provides that the Scottish Ministers may change the National Convener’s 
functions, through adding, removing or transferring functions or specifying the manner in which, 
or the period within which, functions can be performed.  The main functions of the National 
Convenor are set out in Part 1 of, and schedule 1 to, the Bill. 

Reason for taking this power 

12. Ministers consider that the powers provided to the National Convener in the Bill will be 
appropriate to support the operation of the Children’s Hearings Panel and the delivery of 
children’s hearings in the foreseeable future.  However, the power to alter the National 
Convenor’s functions is considered necessary to allow for adjustments to be made to the role of 
the National Convener in light of emerging future needs and in response to stakeholder feedback.  
There is no immediate intention to use this power.  The anticipated frequency of use of this 
power is likely to be rare. 

13. The power cannot be used to alter any functions which conflict with the independent 
status of the National Convenor.  The power will also allow for any future flexibility required in 
the light of emerging developments in respect of a potential Scottish Tribunals Service.   
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Choice of procedure 

14. Ministers recognise that the functions of the National Convener are key to the delivery of 
the children’s hearings system and for that reason any change to those functions will require the 
high level of parliamentary scrutiny contained in the affirmative procedure.  

Section 17 – Power of Scottish Ministers to change Principal Reporter’s functions 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Affirmative procedure 

Provision 

15. This section builds on section 40(3) of the 1995 Act and provides that the Scottish 
Ministers may change the Principal Reporter’s functions, through adding, removing or 
transferring functions or specifying the manner in which, or the period within which, functions 
can be performed. The main functions of the Principal Reporter are set out in Part 2 of, and 
schedule 3 to, the Bill. 

Reason for taking this power 

16. There is no immediate intention to use this power and Scottish Ministers consider that the 
powers provided to the Principal Reporter in the Bill will be sufficient for the operation of the 
Children’s Hearings System in the foreseeable future.  However, providing for the power to alter 
the Principal Reporter’s functions without recourse to primary legislation is considered 
appropriate to provide the flexibility to respond to any future emerging needs.   

17. The power cannot be used to alter any functions which conflict with the independent 
status of the Principal Reporter.  As with the National Convener, it may be necessary to adapt the 
functions of the Principal Reporter in the light of emerging developments in respect of a 
potential Scottish Tribunals Service. 

Choice of procedure 

18. The Scottish Government recognises that the functions of the Principal Reporter are key 
to the delivery of the children’s reporter service and to the wider hearings system, and for that 
reason any change to these functions will require the high degree of parliamentary scrutiny 
attached to the affirmative procedure.  

Section 18 – Rights of audience 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative procedure 

Provision 

19. Section 18(1) provides that the Scottish Ministers can make regulations to empower the 
Principal Reporter (or any person carrying out functions on the Principal Reporter’s behalf) to 
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conduct any proceedings, required under the Bill, before the sheriff or sheriff principal.  Under 
section 18(1)(b), the Scottish Ministers may prescribe any qualification, training or experience 
required by the Principal Reporter (or any person carrying out functions on the PR’s behalf) 
before conducting such proceedings. 

Reason for taking this power 

20. This power is based on section 40(4) of the 1995 Act and is required so that reporters can 
continue to conduct proceedings before the sheriff and sheriff principal in relation to children’s 
hearings.  The power in section 40(4) of the 1995 Act was used to make the Reporters (Conduct 
of Proceedings before the Sheriff) (Scotland) Regulations 1997 (S.I. No. 714).   

21. Ministers may prescribe any qualification, training or experience for the Principal 
Reporter to conduct proceedings before the sheriff.  Subordinate legislation is considered a more 
appropriate means of specifying technical qualifications which are unlikely to change from those 
currently in place, rather than including this level of detail on the face of the Bill. 

Choice of procedure 

22. These regulations are technical and factual re: rights of audience for reporters and 
associated qualifications and training.  The existing regulations under the 1995 Act were also 
subject to negative procedure and it is considered appropriate that this procedure continues to 
apply given the technical nature of any regulations.  

Section 30(2) – Safeguarders Panels 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative procedure 

Provision 

23.  Under section 30(2), the Scottish Ministers may by regulations make provision for: the 
recruitment and selection of persons who may be appointed as members of the Safeguarders 
Panels; the appointment and removal of members; the qualifications to be held by members; the 
training of members and potential members; the payment of expenses and allowances by local 
authorities to members or potential members of the panels; the operation and management of the 
panels; and conferring functions on safeguarders. 

Reason for taking this power 

24. These regulations will replace the Panel of Persons to Safeguard the Interests of Children 
(Scotland) Regulations 2001 (S.S.I. No. 476) which were made under sections 101 and 103(3) of 
the 1995 Act. 

25. Detailed rules will be required to provide for national consistency in the management of 
the safeguarders service, taking into account the impact of the reforms on this aspect of the 
system, and ensuring it is in line with the intention to deliver high standards across the system.  
Regulations provide the necessary flexibility to detail the functions of the safeguarders and their 
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operation and management within the children’s hearings reforms.  The Bill provides the 
framework for putting in place national standards, and the other sections outlined below set out 
more detailed aspects of the purpose of safeguarders.  The level of detail required to ensure that 
management of safeguarders meets national standards would not be appropriate for primary 
legislation. 

Choice of procedure 

26. Other provisions in the Bill detail the functions of safeguarders (section 31) and the duty 
or power of the children’s hearings and the sheriff to appoint a safeguarder (e.g. sections 29, 108 
and 149).  The delegated power in section 30 is of a lesser significance as it relates to the 
management and organisation of safeguarders, for example, qualifications, training requirements 
and monitoring processes.  The negative resolution procedure is considered appropriate given 
that the nature of the power is to make administrative, operational and procedural provision in 
relation to the functioning of the safeguarders service while the more significant aspects of the 
safeguarders service is set out in primary legislation.  The existing regulations from 2001, made 
under the 1995 Act, were also subject to negative procedure and it is considered appropriate for 
this level of scrutiny to continue.  

Section 55 – Sections 53 and 54: regulations 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative procedure 

Provision 

27. Section 55(1) enables the Scottish Ministers to make regulations about the duties in 
respect of a child removed to or kept in a place of safety by a police constable under section 54 
of the Bill or under an order made by a justice of the peace under section 53.  Section 55(2) 
allows in particular for the regulations to require that notice be given to those persons specified 
in the regulations of: the removal of the child to the place of safety; the location of the place of 
safety; or an order made by a justice of the peace ceasing to have effect by virtue of section 53(4) 
or (5). 

Reason for taking this power 

28. This power would be used by Scottish Ministers to provide detailed directions around 
notification procedures associated with the making or ceasing of an order made by a justice of 
the peace or the removal to, or keeping of, a child in a place of safety by a police constable.  
Sections 53 and 54 contain detailed provision about justice of the peace orders and police 
constable powers while the regulations will provide for more detailed and procedural provision 
in supporting the practical application of those sections.  For example, the development of 
directions (and exceptions) around notification is a potentially detailed procedural matter more 
suited to subordinate legislation. 

29. This power replicates that in section 62 of the 1995 Act which was used to make the 
Emergency Child Protection Measures (Scotland) Regulations 1996 (S.I. No. 3258). 
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Choice of procedure 

30. The negative procedure is considered appropriate in view of the detailed nature of his 
provision and the fact that it will implement policy objectives within the legislative framework 
set out in the primary legislation.  The 1996 regulations were also subject to negative procedure.  

Section 127(3) and (4) – Duty on relevant local authority to require review 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative procedure 

Provision 

31. Subsection (3) empowers the Scottish Ministers to make regulations specifying the period 
within which a relevant local authority must require a review of a compulsory supervision order 
when the authority is satisfied that one or more of the circumstances in section 127(2)(a) to (d) 
exist.  Under subsection (4) different periods may be specified for different review requirements, 
or classes of review requirement. 

Reason for taking this power 

32. This power enables Scottish Ministers, if it proves to be necessary, to put in place 
regulations regarding the time period within which a local authority should request a review 
hearing once it becomes aware that there is a change in circumstances specified in section 
127(2).  For example, these regulations would provide timescales within which a local authority 
would seek a review if they considered a compulsory supervision order should be terminated or 
varied, rather than waiting until the scheduled review hearing was due to take place; different 
changes in circumstances may merit different timescales for seeking a review, and these powers 
would allow for appropriate variation.  While there is no immediate intention to use the power, it 
is required to ensure that procedural arrangements may be put in place quickly if at some point in 
the future children are placed unnecessarily at risk in the event of delays in arranging children’s 
hearings reviews when a change in their circumstances merits an early review.   

Choice of procedure 

33. This power would be used to prescribe a time period for a duty that is fully set out in the 
Bill.  Given the limited nature of this enabling power, it is considered that negative procedure 
provides the appropriate level of parliamentary scrutiny.  

Section 128(5) – Right of child or relevant person to require review 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative procedure 

Provision 

34. Section 128 applies where a child is subject to a compulsory supervision order.  It confers 
a right on the child (subsection (1)) and the relevant person (subsection (2)) to require a review 
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of the order.  Subsection (3) provides that the order may not be reviewed until at least 3 months 
following the making of the order (or the continuation or variation of the order).  Subsection (4) 
empowers the Scottish Ministers to specify in regulations a shorter minimum period, than that 
currently contained in section 128(3), before a review of a compulsory supervision order, 
containing a secure accommodation authorisation (“SAA”), may be requested by the child or a 
relevant person. 

Reason for taking this power 

35. The intention is that, given the nature of the decision to make an SAA and the potential 
effect on the child, it should be possible to treat the review of compulsory supervision 
requirements which contain an SAA differently from those which have no SAA attaching to 
them.  Section 128 requires that, in all cases, the child or their relevant person may only initiate a 
review of the underlying compulsory supervision order at the end of the 3 month minimum 
period.  This reflects the current position where the Principal Reporter is under a duty to arrange 
for a review of the supervision requirement (in cases where a secure condition has been granted 
by the hearing under section 70(9) of the 1995 Act) 3 months from the date of the secure 
condition being made or continued (regulation 11 of the Secure Accommodation (Scotland) 
Regulations 1996 (S.I. No. 3255) – “the 1996 Regulations”).  Where a secure condition has been 
granted, the child or the relevant person may require the Reporter to refer the case back to a 
hearing for a review of the supervision requirement if the secure condition has not been 
implemented in the preceding 6 weeks (regulation 12 of the 1996 Regulations).  The intention is 
that this will continue to apply but will not now be restricted to cases where the SAA has not 
been implemented.  Where the order includes an SAA, a shorter period for review may be 
specified in the regulations.  

36. The intention is that there should be room to treat the review of compulsory supervision 
orders (which contain SAAs) separately, given the circumstances under which a SAA is granted.  
Whilst procedures and processes should be clear and robust there is a need to retain some 
flexibility and the ability to make rapid change.   

Choice of procedure 

37. Regulations made under this provision will be subject to negative procedure.  This is 
appropriate due to their limited effect and technical, procedural nature.  The Bill prescribes a 
minimum period within which the child or their relevant person may require a review of a 
compulsory supervision order.  The regulation making power simply allows this minimum 
period to be shortened where an SAA is made.     

Section 143(1) – Compulsory supervision orders etc.: further provision 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative procedure  

Provision 

38. This section allows the Scottish Ministers to make further provision, through regulations, 
in relation to compulsory supervision orders, interim compulsory supervision orders, medical 
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examination orders or warrants to secure attendance.  The provisions may concern: the 
transmission of information relating to a child who is subject to one of the above mentioned 
orders/warrants to any person who has or is to have control over the child; the provision of 
temporary accommodation for the child; the taking of the child to any place the child is required 
to reside; or the taking of a child to a place of safety under section 162(6) or 163(6), to a place 
under 162(2), or to a person whom the child falls to be taken under section 163(2). 

Reason for taking this power 

39. This power would be used by Scottish Ministers to enable them to make detailed 
legislative provision in consequence of CSOs and other orders.  Subordinate legislation is 
suitable for detailed provisions about the provision of reports or arrangements for conveying a 
child to certain places.  This power is based on section 74 of the 1995 Act which was used to 
make the Children’s Hearings (Transmission of Information etc.) Scotland Regulations 1996 
(S.I. No 3260). 

Choice of procedure 

40. Regulations made under this power relate to matters of relative detail in consequence of 
CSOs and other orders and warrants.  The substance and content of these orders are set out in the 
Bill itself and therefore negative procedure is considered the appropriate level of parliamentary 
scrutiny.  The 1996 Regulations referred to above, were subject to negative resolution procedure. 

Section 144(1) – Movement restriction conditions: regulations etc. 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative procedure 

Provision 

41. Subsection (1) allows the Scottish Minister to prescribe, through regulations, restrictions 
or monitoring arrangements that may be imposed as part of a movement restriction condition 
(“MRC”).  Subsection (2) provides that the regulations may provide for, (but are not restricted to 
providing for): the prescription of methods of monitoring compliance with a movement 
restriction conditions; specifying devices that may be used for the purposes of that monitoring; 
the prescription of persons or class of persons who may be designated to carry out the 
monitoring; and requirements providing for the condition to be varied if the person designated to 
carry out the monitoring ceases to be prescribed or fall within a class of persons prescribed. 

Reason for taking this power 

42. This provision should be read in the context of those provisions dealing with MRCs, in 
particular section 98 (which defines MRC), and subsections (4) and (6) of section 97 which 
prescribe the conditions which must be met before the MRC is made in the context of a 
compulsory supervision order.  The MRC may only be made where the child has absconded in 
the past and is likely to abscond again, is likely to self-harm or is likely to cause injury to another 
person.  The intention is that the regulations will prescribe how these arrangements should be 
made and the devices and persons suitable to perform the monitoring.  
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43. It is also intended that the regulations will be used to make specific provision on the 
sharing of information with the agreed service provider to allow robust and efficient monitoring, 
supporting the safety of young people and the public.  This is to ensure that there is maximum 
flexibility to respond to changes in how procedures are applied, who will carry out the 
monitoring and what devices are to be used.  Electronic Monitoring Services are currently 
supplied under contract with the private sector and there is the possibility of contract re-tender 
and that the supplier and the devices could change, thus requiring amendments to regulations.  It 
is therefore appropriate that legislation should be capable of responding quickly and effectively 
to adapt to such changes in contractual arrangements or the devices used for monitoring.  
Making provision in regulations rather than in primary legislation will satisfy this requirement.  

44. The regulations which currently support MRCs are The Intensive Support and Monitoring 
(Scotland) Regulations 2008 (S.S.I. No. 75) which were made under the enabling powers in 
section. 70(12), (13), (14) and (17) of the 1995 Act.  The new regulations under section 144 of 
the Bill will substantially reflect the existing regulations.   

Choice of procedure 

45. Regulations under this provision will be subject to negative procedure.  This is 
appropriate due to their very technical nature, such as when prescribing methods of monitoring 
or suitable types of devices.  These regulations will also relate to procedural matters surrounding 
the planning and preparation for monitoring.  Accordingly, negative procedure provides the 
appropriate level of parliamentary scrutiny.  The ISMS Regulations in 2008 were also subject to 
negative resolution procedure.  

Section 145(6) - Implementation of secure accommodation authorisations  

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Affirmative procedure 

Provision 

46. This provision should be read in conjunction with the provisions relating to secure 
accommodation authorisations (“SAAs”) throughout the Bill.  The SAA is made by the 
children’s hearing when certain conditions are met (for example section 97(5) and (6) sets out 
the conditions which must be met when an SAA is made in conjunction with a compulsory 
supervision order).  The SAA may only be made in conjunction with a compulsory supervision 
order, an interim compulsory supervision order, a warrant to secure attendance or a medical 
examination warrant.  The SAA authorises the placement of a child in secure accommodation; 
discretion about implementation of the SAA rests with the chief social worker and the head of 
unit.   

47. Section 145(3) provides that it is the chief social worker of the relevant local authority for 
the child who may implement the SAA.  The consent of the person who is in charge of the 
residential establishment containing the secure accommodation (the “head of unit”) must be 
obtained.  The chief social worker is under a duty to remove the child from secure 
accommodation where he or she considers it unnecessary for the child to be kept there or if 
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regulations made under subsection (6) require the child’s removal.  Subsection (6) confers a 
power on the Scottish Ministers to make provision in relation to decisions by the chief social 
worker whether to implement an SAA and whether to remove a child from secure 
accommodation.  This regulation power also extends to provision in respect of the decision by 
the head of unit as to whether to consent to the implementation of the SAA under section 145(3).  
Subsection (7) specifies that the regulations may include provision to specify: the time within 
which a decision must be made; the procedure to be followed; the criteria to be applied; matters 
to be taken into account or disregarded; persons who must be consulted; and persons who must 
consent before a decision has effect.  The regulations may also make provision about the 
notification of decisions, the giving of reasons for decisions, reviews of decisions and the review 
of the order or warrant containing the SAA where the head of unit does not consent to its 
implementation. 

Reason for taking this power 

48. Regulations setting out best practice will enable consistent, fair and transparent procedure 
to be brought to the decision-making process of the chief social worker and head of unit, in 
implementing the SAA. 

49. It is considered appropriate that this provision be made in regulations to allow for 
flexibility so the legislation may adapt to any developments in understanding of best practice. 

Choice of procedure 

50. This power will allow for consistency in the process for implementing SAAs.  It is 
considered appropriate that the power be subject to affirmative procedure given its potential 
effect on the child and his or her family.  It should therefore be afforded the appropriate high 
level of scrutiny by the Scottish Parliament which the affirmative procedure provides.  

Section 146(1) – Secure accommodation: placement in other circumstances 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative procedure 

Provision 

51. Section 146(1) and (3) allows the Scottish Ministers to make regulations specifying 
circumstances in which children may be placed in secure accommodation where a compulsory 
supervision order is in force in respect of the child and that order does not include an SAA 
(subsection (1)).   

52. Subsection (2) provides that the regulations may, in particular, include provision about: 
the procedure to be followed in deciding whether to place a child in secure accommodation; the 
notification of decisions; the giving of reasons for decisions; reviewing decisions; and the review 
of placements by children’s hearings.  
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Reason for taking this power 

53. The Secure Accommodation (Scotland) Regulations 1996 (S.I. 1996/3255) currently 
make provision for interim placements in secure accommodation where a child is subject to a 
supervision requirement but not a secure condition imposed under section 70(9) of the 1995 Act.  
The intention is that the 1996 Regulations shall be replicated using this regulation-making 
power.  It is also intended that the regulations will make provision for the effective participation 
of the child, the relevant person(s) and other parties.  They will also prescribe the time within 
which a decision to make an interim placement/place a child in secure accommodation must be 
made, the procedure to be followed, the criteria to be applied, the persons who must be 
consulted, and the persons who must consent before a decision has effect.  In addition, the 
intention is that the regulations will make provision about the notification of decisions, the 
giving of reasons for decisions and the review of decisions.  The current intention is to replicate 
the current provisions under the 1996 Regulations, but it is considered appropriate to make such 
provision in subordinate legislation to ensure that the legislation can adapt to any future changes 
in the process re: the decision making, recording of decision, communication and review of 
decisions.  

Choice of procedure 

54. Regulations made under this provision will be subject to negative procedure.  This is 
appropriate due to their administrative and technical nature.  They will largely relate to 
procedural matters surrounding the placement in secure care, communication and recording of 
decisions.  The provisions made under the 1996 Regulations were also subject to negative 
procedure.   

Section 147(1) – Secure accommodation: regulations 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative procedure 

Provision 

55. The Scottish Ministers may make regulations regarding the placement of a child in secure 
accommodation by virtue of the Bill.  Regulations made using this power may include provision 
imposing requirements on the Principal Reporter, or on the relevant local authority in relation to 
the child; and provision in connection with the protection of the welfare of the child. 

Reason for taking this power 

56. It is considered appropriate that this provision be made in regulations to ensure that there 
is a degree of flexibility in case of the need to change how procedures are applied and the 
arrangements surrounding secure care.  The Secure Accommodation (Scotland) Regulations 
(1996), SSI no 3255 (“the 1996 Regulations”) currently make provision for the placement of 
children in secure accommodation as a place of safety further to the issue of a warrant made by a 
children’s hearing under the 1995 Act (regulation 9).  The Regulations prescribe the 
circumstances under which such children may be placed in secure accommodation.  The 
intention is that this provision will be replicated using this power in the Bill.  
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Choice of procedure 

57. Regulations made under this provision will be subject to negative procedure.  This is 
considered the appropriate procedure due to the fact that they will largely relate to procedural 
matters surrounding the placement of a child in secure care, the recording of decisions, 
communication and effective participation.  The 1996 Regulations were similarly subject to 
negative procedure.  

Section 156(7) – Appeal to sheriff against decision to implement secure accommodation 
authorisation 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Affirmative procedure  

Provision 

58. Section 156(3) and (4) provides the child and the relevant person with a right of appeal 
against a decision made by the chief social work officer to implement an SAA, not to implement 
the SAA, or to remove the child from secure accommodation.  Subsection (7) allows the Scottish 
Ministers to make further provision about appeals made under this section.  Subsection (8) 
provides that the power may be used: to specify the period within which the child or relevant 
person may appeal to the sheriff against a decision by the chief social work officer; to make 
provision about the hearing of evidence during an appeal; the powers of the sheriff on 
determining an appeal; and to provide for further appeals to the sheriff principal and Court of 
Session.  Section 156(9) provides that such regulations are subject to the affirmative procedure. 

Reason for taking this power 
59. These provisions are directly linked to the new framework introduced by section 145 of 
the Bill in relation to the decision-making process for implementation of the SAA.  

60. This provision has been made in regulations to ensure that there is flexibility in case of 
the need to change how the appeal procedure is applied.  

Choice of procedure 

61. The power should be viewed in the context of the regulation of the implementation 
process provided for at section 145 of the Bill.  Appeals against decisions to implement SAAs 
are of obvious significance and therefore it is considered appropriate that these regulations be 
subject to affirmative procedure for the reasons given in respect of the use of the section 145 
power.  This ensures a high level of parliamentary scrutiny for these regulations.  
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Section 169(5) – Amendments of Vulnerable Witnesses (Scotland) Act 2004 – Power to 
prescribe manner of authentication of prior statements 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative procedure 

Provision 

62. Section 169(5) inserts new section 22A into the Vulnerable Witnesses (Scotland) Act 
2004.  Section 22A(8) enables the Scottish Ministers to make regulations about the procedure for 
authenticating the prior statements of vulnerable witnesses which may be admitted as evidence-
in-chief in children’s hearing related proceedings. 

Reason for taking this power 

63. New section 22A into the Vulnerable Witnesses (Scotland) Act 2004 enables a sheriff to 
allow a vulnerable witness’s evidence-in-chief to be given by prior statement, in proceedings to 
establish the grounds for referral to a children’s hearing or a review of such a finding where the 
ground for referral is that the child has committed an offence.  Such statements are already 
allowable in criminal proceedings.   

64. These prior statements will only be admissible if they are authenticated and these new 
regulations will be required to provide for the manner in which such statements are 
authenticated.  Subordinate legislation provides the required flexibility to make and adapt 
detailed procedural arrangements in this respect without recourse to primary legislation. 

Choice of procedure 

65. Regulations made under new section 22A(8) of the 2004 Act will relate to the procedure 
for authentication of prior statements.  Given the very limited and precise nature of this enabling 
power, which follows on from the detailed provisions in that section itself, it is considered that 
negative procedure provides an appropriate level of parliamentary scrutiny. 

Section 170 – Children’s hearings: procedural rules 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Rules made by statutory instrument 
Parliamentary procedure: Negative procedure 

Provision 

66. Section 170(1) allows the Scottish Ministers to make rules about the procedure relating to 
children’s hearings or pre-hearing panels.  Under section 170(2) such rules may, in particular, be 
in connection with: the constitution of children’s hearings; arranging children’s hearings; 
notifying persons about children’s hearings; notifying persons about pre-hearings; attendance of 
persons at children’s hearings; attendance of persons at pre-hearings; specifying circumstances in 
which persons may be excused or excluded from attending children’s hearings; the provision of 
specified documents to members of the children’s hearings, members of the pre-hearings, the 
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child, any relevant persons or any other persons specified in the rules; the withholding of 
specified documents from any of these persons; prescribing the form of the statement of grounds; 
the recording and transmission of information; the representation of persons at children’s 
hearings or pre-hearings; the payment of expenses; and appeals.  

Reason for taking this power 

67. Detailed procedural Rules will be required to provide for the constituting and arranging 
of children’s hearings and for regulating their procedure, taking into account the reform of the 
children’s hearings system.  Subordinate legislation is the appropriate place to provide for a 
tribunal’s procedural rules and this is common practice in legislation (e.g. procedures in the 
Additional Support Needs Tribunal or in Employment Tribunals).  This allows an appropriate 
level of flexibility, within the structure set out in the Bill itself, to make and adapt detailed 
procedural arrangements without recourse to primary legislation. 

68. This power is similar to section 42 of the 1995 Act which was used to make the 
Children’s Hearings (Scotland) Rules 1996 (S.I. No. 3261).  The 1996 Rules made extensive 
procedural provision re: children’s hearings.    

Choice of procedure 

69. Rules made under section 170 will relate to further operational, procedural and 
administrative matters in relation to the day-to-day conduct of children’s hearings.  Negative 
procedure is therefore considered to appropriately balance the need for some procedural 
flexibility with parliamentary oversight.  The 1996 Rules were subject to negative resolution 
procedure.  Under section 44 of, and paragraph 24 of Schedule 7 to, the Tribunals, Courts and 
Enforcement Act 2007, the Administrative Justice and Tribunals Council require to be consulted 
on procedural rules for children’s hearings (by virtue of the Administrative Justice and Tribunals 
Council (Listed Tribunals) (Scotland) Order 2007 (S.S.I. No. 436)).  It is intended that 
consequential amendment to that order will be made to maintain the role of the Council in 
relation to children’s hearings under the Bill.  

Section 178 – (inserted section 28C(3)) – Legal aid and advice 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Affirmative procedure 

Provision 

70. Section 178 inserts section 28C into the Legal Aid (Scotland) Act 1986 (“the 1986 Act”).  
Section 28C makes provision about the availability of children’s legal aid.  Subsection (1) sets 
out the categories of proceedings in relation to which children’s legal aid will be automatically 
available to a child in respect of a children’s hearing (that is without the application of any 
means or merits tests).  Subsection (3)(a) gives the Scottish Ministers the power to modify the 
categories of proceedings in subsection (1), thereby changing the extent to which children’s legal 
aid can be made available without means or merits tests.  Subsection (3)(b) allows the Scottish 
Ministers to make modifications, in consequence of any modification which may be made to 
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subsection (1), to subsection (2) and to section 28B(3) and (4) (section 28B is also to be inserted 
into the 1986 Act by section 177 of the Bill).  

71. Modifying section 28C(1) will change the circumstances in which children’s legal aid can 
be made available to a child in respect of proceedings before a children’s hearing without the 
application of means or merits tests.  Subsection (2) will need to be modified to take account of 
any changes to subsection (1); for instance to reflect any changes to the numbering of the 
paragraphs in the latter subsection.  Section 28B will also need to be modified to take account of 
any changes to subsection (1).  That section defines children’s legal aid by reference to the 
proceedings for which it is available, therefore any extension or restriction of the availability of 
automatic children’s legal aid under section 28C will require consequential amendment of the 
types of proceedings which children’s legal aid is defined as being available for.  

Reason for taking this power 

72. Legal representation is being made available in relation to children’s hearings under the 
auspices of the 1986 Act for the first time (the current ‘interim’ scheme operates outwith the 
normal civil legal aid system).  It may emerge in the course of implementation of this new 
scheme, or thereafter, that the circumstances in which children’s legal aid should be 
automatically made available ought to be adjusted.  Developments in human rights jurisprudence 
may also require adjustments to be made.   

Choice of procedure 

73. The Government recognises that any change to eligibility for children’s legal aid will 
require thorough Parliamentary scrutiny.  The affirmative procedure is therefore considered most 
appropriate.  This is consistent with the approach taken throughout the 1986 Act in relation to 
powers which modify the eligibility criteria for legal aid and advice and assistance. 

Section 178 – (inserted section 28J(2)) – Legal Aid and advice 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Affirmative procedure 

Provision 

74. Section 178 inserts section 28J into the 1986 Act.  This section provides for a 
requirement upon recipients of children’s legal aid to contribute to the costs, where the recipient 
has the means to do so.  Section 28J(2) provides that the Scottish Legal Aid Board determines 
the level of contribution, but they cannot impose a contribution in excess of the maximum 
amount or proportion prescribed in regulations which are to be made by the Scottish Ministers 
under subsection (3). 

Reason for taking this power 

75. This section mirrors sections 11 and 17 of the 1986 Act which allow Ministers to vary the 
maximum contribution levels in respect of advice and assistance and civil legal aid respectively.  
Those powers are exercised on an annual basis, alongside the powers to adjust financial 
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eligibility criteria, to ensure that the sums prescribed keep pace with inflation or, as the case may 
be, take account of deflation. 

Choice of procedure 

76. The Government recognises the importance of providing state funded legal representation 
to those that cannot afford to pay for it themselves, and that any changes to the income, capital 
and contribution levels will require thorough Parliamentary scrutiny.  Accordingly, the 
affirmative procedure is considered appropriate.  This is consistent with the parliamentary 
procedure which applies in relation to sections 11 and 17 of the 1986 Act. 

Section 178 – (inserted section 28K(1) and (8)) – Legal aid and advice 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Affirmative procedure 

Provision 

77. Section 178 inserts section 28K into the 1986 Act.  There are two enabling powers in 
section 28K.  

78. Subsection (1) provides the Scottish Ministers with a regulation power to modify Part 5A 
of the 1986 Act so as: to extend or restrict the types of proceedings before a children’s hearings 
in connection with which children’s legal aid it to be available; and to specify the persons to 
whom children’s legal aid is to be available.   

79. Subsections (2) to (7) make provision as to the eligibility criteria which the Scottish 
Ministers must apply in regulations made under subsection (1).  In particular, eligibility is to be 
governed by a test assessing whether or not the applicant would, with the assistance of any 
accompanying person, be able to effectively participate in the proceedings without legal 
representation.  The factors to be taken into account in assessing a person’s ability to effectively 
participate are specified in subsection (4).  Subsection (7) defines “accompanying person” by 
reference to rules to be made under section 170 of the Bill (which will replicate the Children’s 
Hearings (Scotland) Rules 1996 (S.I. No. 3261)).  Subsection (8) empowers the Scottish 
Ministers to modify subsections (4) and the definition of accompanying person in subsection (7) 
by regulations. 

Reason for taking this power 

80. As discussed above in relation to the power in the proposed section 28C of the 1986 Act, 
the Bill (if enacted) will make state funded representation under the 1986 Act available in 
relation to children’s hearings for the first time.  The Government presently intends to provide 
legal representation in relation to children’s hearings under assistance by way of representation 
(a different aid type available under the 1986 Act), rather than using children’s legal aid.  
However, operational experience may reveal that children’s legal aid may be more appropriate 
than assistance by way of representation in relation to some categories of proceedings.  The 
power is therefore required to allow for some development, using secondary legislation, in how 
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the existing legal aid scheme under the 1986 Act responds to encompassing within it, for the first 
time, state funded legal representation at children’s hearings. 

81. Recognising that there are concerns about the prospect of legal representation being made 
too readily available for children’s hearings, subsections (2) to (7) require the Scottish Ministers 
to impose specific eligibility criteria.  The criteria has been drafted to reflect the criteria which 
presently apply under the Children’s Hearings (Legal Representation) (Scotland) Rules 2002 
(S.S.I No. 63) as amended by the Children’s Hearings (Legal Representation) (Scotland) 
Amendment Rules 2009 (S.S.I. No. 211).  The effective participation test provided for in section 
28K(4) is crucially important in this regard.  The test reflects what are understood to be the 
requirements of the European Convention on Human Rights.  However, the Convention is 
regarded as a ‘living instrument’ and its requirements evolve and it is therefore considered 
necessary for the Scottish Ministers to be able to modify the test to take account of any 
subsequent developments in Convention jurisprudence.  Subsection (8) will allow for this.  It 
will also allow the definition of “accompanying person” in subsection (7) to be amended by 
regulations.  

Choice of procedure 

82. The powers in subsections (1) and (8) respectively allow changes to be made to the 
circumstances in which children’s legal aid is available and the criteria by which eligibility to be 
granted children’s legal aid is assessed.  As stated above in relation to the proposed section 28C, 
the Government recognises these are important matters requiring thorough Parliamentary 
scrutiny.  The affirmative procedure is therefore considered appropriate.  This is consistent with 
the approach taken throughout the 1986 Act in relation to powers which modify the availability 
of, and the eligibility criteria for, legal aid and advice and assistance. 

Section 178 – (inserted section 28L(6)) – Legal aid and advice 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative procedure 

Provision 

83. Section 178 inserts section 28L into the 1986 Act.  Subsection (6) of the inserted section 
states that provision may be made, by regulations, about the qualifications to be held by persons 
who may be included in the register of solicitors (this register is to be established and maintained 
by the Scottish Legal Aid Board under subsection (1)) who are eligible to provide children’s 
legal assistance . 

Reason for taking this power 

84. The Government recognises that it is vital to ensure that legal representatives who operate 
within the children’s hearings system should be familiar with its procedures, sympathetic to its 
unique ethos and able to adapt their professional style to the special nature of the proceedings.  
The Government will use the power in section 28L(6) to ensure that those state funded solicitors 
appearing before children’s hearings possess suitable qualifications attesting to their having the 
appropriate skills and characteristics. 
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Choice of procedure 

85. Any regulations made under section 28L(6) will be factual and professional in nature, 
specifying the detail of courses and accreditations considered relevant.  Given the very limited 
extent of this enabling power, negative procedure is the appropriate level of parliamentary 
scrutiny for this power.  

Section 185(1)(f) – Power to specify any person as having rights in a country or territory 
outwith Great Britain which are analogous to domestic parental responsibilities and 
parental rights 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Affirmative procedure 

Provision 

86. Section 185(1)(f) enables the Scottish Ministers to specify by order, as a “relevant 
person”, any other person who has responsibilities or rights under the law of a country or 
territory outwith Great Britain which are analogous to domestic parental responsibilities and 
parental rights specified on the face of the Bill, at section 185(1)(a) to (e).  

Reason for taking this power 

87. This power has been delegated to the Scottish Ministers to provide that persons who have 
the foreign equivalents to parental rights and responsibilities vested in them could be specified as 
a relevant person for the purposes of the Bill.  Relevant person is already specified in detail in 
section 185(1) and this power provides flexibility in the future to ensure that others outwith 
Great Britain could come within the meaning of “relevant person”. 

Choice of procedure 

88. Although this provision is quite technical, the status of relevant persons, within the 
children’s hearings system, given the duties and rights attached to that status, is important.  
Therefore, affirmative procedure is considered the appropriate degree of parliamentary scrutiny. 

Section 185(2)(b) – Meaning of “relevant local authority” 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative procedure 

Provision 

89. This power allows the Scottish Ministers to prescribe any other period of residence, or 
residence in any place which should be disregarded when determining the local authority area in 
which a child predominantly resides.  This is for the purposes of establishing the “relevant local 
authority” in relation to a child, which is the local authority with duties under Parts 5 and 6 and 
13 of the Bill.  The concept is also used to determine the appropriate members of the children’s 
panel to sit on particular children’s hearings. 
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Reason for taking this power 

90. The relevant local authority for the child is the local authority area in which the child 
predominantly resides, or (if that criterion does not apply) that area which the child has the 
closest connection.  In determining the relevant local authority area in which the child 
predominantly resides, no account must be taken of any period of residence in a residential 
establishment (because a child may be placed in an establishment outwith their ‘home’ local 
authority) or of any other period or other residence in any other place which may be prescribed 
in regulations.  The power may, for example, be used to discount any period of time that a child 
is provided with refuge by a local authority under section 38 of the Children (Scotland) Act 
1995.  While the vast majority of children will have the same ‘home’ local authority throughout 
their involvement with the children’s hearings system, for some children their relevant local 
authority may change.  

91. This provision is new compared to the 1995 Act and since the concept of ‘predominant 
residence’ may not be obvious for some children this power is necessary as a future proofing 
measure to ensure that all children within the children’s hearings system can have a relevant 
local authority in relation to them.  

Choice of procedure 

92. The negative procedure is considered appropriate in view of the very limited extent of the 
enabling power and the very small number of children who would be affected, given that most 
children will come within the generality of section 185(1)(a) or (b). 

Section 186(3)(b) – Duty to prescribe any connection to be disregarded for the purposes of 
determining the meaning of “relevant local authority” 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative procedure 

Provision 

93. This power allows the Scottish Ministers to prescribe any connection (other than a 
connection with an area that relates to a period of residence in a residential establishment) which 
should be disregarded when determining the local authority area with which a child has the 
closest connection, for the purposes of the meaning of “relevant local authority”. 

Reason for taking this power 

94. Paragraphs 89 to 91 above, set out the detail of the “relevant authority” and the duties 
placed by the Bill on that authority.  The relevant local authority for the child is the local 
authority area in which the child predominantly resides or (if that criterion does not apply) the 
area which the child has the closest connection to.  In determining the relevant local authority 
area which the child has the closest connection to, no account must be taken of connection with 
an area that relates to any period of residence in a residential establishment in that area, and any 
other connections which may be prescribed in regulations for the purposes of determining the 
“relevant local authority”.  The child’s relevant local authority may change during the child’s 
involvement in the children’s hearings system. 
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95. The Scottish Ministers consider that the provisions of section 185(3)(b) are sufficient to 
ensure that children’s hearings are able to appropriately place duties on the “relevant local 
authority”, in relation to the local authority area with which the child has the closest connection 
to.   

96. This power is necessary as a future proofing measure to ensure that the responsibility for 
all children in the hearing system can be properly allocated between local authorities taking 
account of the different circumstances applying to those children.  For example, the power may 
be used to discount any period of time that a child is provided with refuge by a local authority 
under section 38 of the Children (Scotland) Act 1995. 

Choice of procedure 

97. The negative procedure is considered appropriate in view of the limited nature of the 
enabling power and in recognition that it will affect a minority of the children within the hearing 
system (most children will be resident within a particular local authority and so within section 
186(1)(a)). 

Section 189 – Power to make ancillary provision as is appropriate for the purposes of, in 
consequence of, or for giving full effect to any provision of the Bill 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Generally negative procedure but affirmative procedure if 
making textual changes to an Act.  

Provision 

98. Section 189(1) of the Bill confers on the Scottish Ministers a power to make, by order, 
such supplementary, incidental or consequential provision as they consider appropriate for the 
purposes of, in consequence of, or for giving full effect to, any provision of the Bill.  Section 
189(2) allows any order under section 189(1) to modify any enactment, including this Bill. 

Reason for taking this power 

99. As with any new body of law, this Bill may give rise to a need for a range of ancillary 
provisions.  For example, consequential provision may be required in order to make necessary 
changes to related legislation - a number of consequential amendments are identified in the Bill 
as introduced (see, for example, schedule 5) - but this power would allow the Scottish Ministers 
to make further consequential changes as may be required.  We consider the order-making power 
to be necessary to allow for this flexibility.  We consider that the power to make such provision 
should extend to the modification of enactments.  Without the power to make supplementary, 
incidental and consequential provision, it may be necessary to return to Parliament, through 
subsequent primary legislation, to deal with a matter which is clearly within the scope and policy 
intentions of the original Bill.  That would not be an effective use of resources by Parliament or 
the Scottish Government.  The power, whilst potentially wide, is limited to the extent that it can 
only be used if the Scottish Ministers consider it appropriate to do so, for the purposes of, in 
consequence of, or for giving full effect to any provision of the Bill.  Any such orders will 
therefore be closely and directly linked to the substance of this Bill.   
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Choice of procedure 

100. Section 189(3) provides that any order made under this section will be subject to 
affirmative procedure if it contains provision which makes textual changes to an Act.  Otherwise, 
it will be subject to negative procedure.  This provides the appropriate level of parliamentary 
scrutiny for when primary legislation is textually amended.  

Section 190 – Power to make transitory, transitional and saving provision necessary or 
expedient in connection with the coming into force of any provisions in the Bill. 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative procedure  

Provision 

101. Section 190(1) of the Bill confers on the Scottish Ministers a power to make, by order, 
such transitory, transitional or saving provision as they consider necessary or expedient in 
connection with the coming into force of any provision in the Bill.  Section 190(2) allows any 
order under section 190(1) to modify any enactment, including this Bill. 

Reason for taking this power 

102. The Scottish Government consider the order-making power to be necessary to allow for 
flexibility as provisions within the Bill are brought into force.  Without the power, it may be 
necessary to return to Parliament, through subsequent primary legislation, to deal with a matter 
which could be dealt with through this power.  That would not be an effective use of resources 
by the Parliament or the Scottish Government.  The power, whilst potentially wide is limited to 
the extent that it can only be used if the Scottish Ministers consider it necessary or expedient in 
connection with the coming into force of any provision of the Bill.  This power could be used, 
for instance, to implement some provisions in the Bill in the context of the current children’s 
hearings system and make necessary adjustments to the 1995 Act in order for the current system 
to operate with those provisions, pending the full coming into force of this Bill.  

Choice of procedure 

103. The negative procedure is considered appropriate in view of the limited extent of this 
power.   

Section 191(2) – Power to commence provisions of the Bill 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: No procedure 

Provision 

104. Section 191(2) provides that the Scottish Ministers may, by order, appoint days on which 
the provisions in the Bill may come into force.  Except for Part 20 (sections 179 to 191) which 
will come into force on Royal Assent. 
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Reason for taking this power 

105. This will enable Ministers to bring the provisions of the Bill into force.  

Choice of procedure 

106. Section 181(4) has the effect that any such commencement orders will not be subject to 
parliamentary procedure.  This is typical for commencement powers.  

Schedule 1, paragraph 2 – Power to change the prescribed numbers of members of CHS 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative procedure 

Provision 

107. Paragraph 2(3) of schedule 1 enables the Scottish Ministers to vary, by order, the number 
of members prescribed for CHS contained in paragraph 2(2).  

Reason for taking this power 

108. This is a future proofing provision which provides flexibility to vary the size of the CHS 
board should the situation arise where the work of CHS would benefit from increasing or 
decreasing its size.  At present the Scottish Government believes that a CHS board membership 
of between 5 and 8 members would be sufficient to enable CHS to carry out its functions 
effectively.  There is no immediate intention to use this power, but its presence will allow 
Ministers to respond to practical experience and changing circumstances without recourse to 
primary legislation. 

Choice of procedure 

109. The enabling power here is strictly limited to the size of the CHS board and would not 
allow for wider changes to, for example, the governance arrangements for CHS and therefore 
negative procedure provides the appropriate balance between parliamentary scrutiny and the 
need for a degree of flexibility.  

Schedule 1, paragraph 8 – Power to prescribe qualifications to be held by the National 
Convenor  

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative procedure 

Provision 

110. Paragraph 8(3) of schedule 1 enables the Scottish Ministers to prescribe, by regulations, 
the qualifications that must be held by the National Convenor.  

305



This document relates to the Children's Hearings (Scotland) Bill (SP Bill 41) as introduced in 
the Scottish Parliament on 23 February 2010 

 
 

 24  

Reason for taking this power 

111. It is considered appropriate to prescribe the detail of qualifications for the National 
Convener in regulations, rather than in primary legislation.  The qualifications of the National 
Convenor are a technical and professional matter and they may need to be flexible to adapt to 
any changing needs of the Children’s Hearings System and therefore a delegated power to 
prescribe this is appropriate. 

112. Given that the office of National Convener is an innovation of the Bill, it is thought 
appropriate to allow for potential evolution and development of the qualifications required by 
those who hold it.  It is thought that the power would be used infrequently. 

Choice of procedure 

113. Negative procedure is the appropriate level of parliamentary scrutiny given the strictly 
limited scope of the enabling power which applies solely to the qualifications of the National 
Convenor.   

Schedule 1, paragraph 8 – Power to make provision regarding the appeal by the National 
Convenor to the Scottish Ministers against dismissal by CHS 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

114. Paragraph 8(7) of schedule 1 enables the Scottish Ministers to make regulations regarding 
the appeal by the National Convenor to the Scottish Ministers against dismissal by the CHS 
which is provided for under paragraph 8(5).  The regulations, under sub-paragraph (7) may make 
provision about: the procedure to be followed in such an appeal; the effect of making such an 
appeal; the powers of the Scottish Ministers in disposing of such appeals (including powers to 
make directions about liability for expenses); and the effect of the exercise of those powers of 
disposal. 

Reason for taking this power 

115. This power is delegated to Ministers to enable them to make detailed arrangements for 
any appeal by the National Convener against dismissal.  The principle of the National 
Convenor’s power to appeal is contained in the Bill itself and therefore regulations are the 
appropriate place for the processes and consequences of the appeal to be set out.  In addition, 
since this appeal applies to just one office holder – the National Convenor – it would not be 
appropriate to set out the detail of it in primary legislation.   

Choice of procedure 

116. Negative procedure is the appropriate level of parliamentary scrutiny, which balances the 
detailed nature of these regulations, and their limited application, with accountability to 
parliament. 
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Schedule 1, paragraph 10 – Power to prescribe qualifications to be held by a person 
carrying out certain function(s) delegated by the National Convener 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative procedure 

Provision 

117. Paragraph 10(7) of schedule 1 enables the Scottish Ministers to prescribe in regulations 
the qualifications to be held by a person to whom a function (specified in the regulations), or a 
function of a class, has been delegated, under paragraph 10(1), to that person by the National 
Convenor.  

Reason for taking this power 

118. This power enables Ministers to prescribe the qualifications that may be required by 
officers performing the functions delegated by the National Convener.  The National Convenor’s 
power to delegate certain functions is set out in some detail in paragraph 10 and this regulation 
power just applies to the qualifications of the officers to which such delegation can take place.  
Subordinate legislation is the appropriate place to set out the qualifications that might be 
required of a small cadre of officers.   

Choice of procedure 

119. Given the narrow extent of this enabling power and its potential application to a small 
number of individuals, negative procedure is the appropriate level of parliamentary scrutiny, 
balancing the limited importance of the regulations with the need for transparency. 

Schedule 3, paragraph 2 – The Scottish Children’s Reporter Administration - Membership 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative procedure 

Provision 

120. Paragraph 2(3) of schedule 3 enables the Scottish Ministers to vary by order the numbers 
of members prescribed for SCRA contained in paragraph 2(2).   

Reason for taking this power 

121. This is a future proofing provision which provides flexibility to vary the size of the 
SCRA board should the situation arise where the work of SCRA would benefit from increasing 
or decreasing its size.  At present, the Scottish Government believes that a SCRA board 
membership of between 5 and 8 members would be sufficient to enable SCRA to carry out its 
functions effectively.  There is no immediate intention to use this power but its presence will 
allow Ministers to respond to practical experience and changing circumstances without recourse 
to primary legislation. 
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Choice of procedure 

122. The enabling power here is strictly limited to the size of the SCRA board and would not 
allow for wider changes to, for example, the governance arrangements for SCRA, and therefore 
negative procedure provides the appropriate balance between parliamentary scrutiny and the 
need for a degree of flexibility.   

Schedule 3, paragraph 8 – Power to prescribe qualifications to be held by the Principal 
Reporter 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative procedure 

Provision 

123. Paragraph 8(3) of schedule 3 enables the Scottish Ministers to prescribe by regulations 
the qualifications that must be held by the Principal Reporter.  

Reason for taking this power 

124. It is considered more appropriate to prescribe the detail of qualifications for the Principal 
Reporter in regulations rather than in primary legislation.  The qualifications of the Principal 
Reporter are a technical and professional matter and they may need to be flexible to adapt to the 
changing needs of the Children’s Hearings System and therefore a delegated power to prescribe 
this is appropriate. 

125. This power replicates section 40(1) of the 1995 Act.   

Choice of procedure 

126. Negative procedure is the appropriate level of parliamentary scrutiny given the strictly 
limited scope of the enabling power which applies solely to the qualifications of the National 
Convenor.  

Schedule 3, paragraph 8 – Power to make provision regarding appeal by the Principal 
reporter to the Scottish Ministers against dismissal by SCRA 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative procedure 

Provision 

127. Paragraph 8(7) of schedule 3 enables the Scottish Ministers to make regulations regarding 
the appeal by the Principal Reporter to the Scottish Ministers against dismissal by the SCRA, 
which is provided for under paragraph 8(5).  The regulations, under sub-paragraph (7) may make 
provision about: the procedure to be followed in such an appeal; the effect of making such an 
appeal; the powers of the Scottish Ministers in disposing of such appeals (including powers to 
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make directions about liability for expenses); and the effect of the exercise of those powers of 
disposal. 

Reason for taking this power 

128. This power is delegated to Ministers to enable them to make detailed arrangements for 
any appeal by the Principal Reporter against dismissal.  The principle of the Principal Reporter’s 
power to appeal is contained in the Bill itself, and therefore regulations are the appropriate place 
for the processes and consequences of the appeal to be set out.  In addition, since this appeal 
applies to just one office holder – the Principal Reporter – it would not be appropriate to set out 
the detail of it in primary legislation.   

129. This power replicates that in section 129 of the Local Government etc. (Scotland) Act 
1994, which was used to make the Reporters (Appeals against dismissal) (Scotland) regulations 
1997 (SI 1997/729. 

Choice of procedure 

130. Negative procedure is the appropriate level of parliamentary scrutiny, which balances the 
detailed nature of these regulations, and their limited application, with accountability to 
parliament. 

Schedule 3, paragraph 10 – Power to prescribe qualifications to be held by a person 
carrying out certain functions delegated by the Principal Reporter 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative procedure 

Provision 

131. Paragraph 10(3) of schedule 3 enables the Scottish Ministers to prescribe in regulations 
the qualifications to be held by a person to whom a function (specified in the regulations), or a 
function of a class, has been delegated to that person by the Principal Reporter.   

Reason for taking this power 

132. This power enables Ministers to prescribe the qualifications that may be required by 
officers performing the functions delegated by the Principal Reporter.  The Principal Reporter’s 
power to delegate certain functions is set out in some detail in paragraph 10 and this regulation 
power just applies to the qualifications of the officers to which such delegation can take place.  
Subordinate legislation is the appropriate place to set out the qualifications that might be 
required of a small cadre of officers.  

Choice of procedure 

133. Given the narrow extent of this enabling power and its potential application to a small 
number of individuals, negative procedure is the appropriate level of parliamentary scrutiny, 
balancing the limited importance of the regulations with the need for transparency. 
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Schedule 3, paragraph 12 – The Scottish Children’s Reporter Administration by certain 
employees to the Scottish Ministers – Appeals against dismissal by SCRA 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative procedure 

Provision 

134. Paragraph 12(1) of schedule 3 enables the Scottish Ministers to prescribe, in regulations, 
those employees of SCRA, or those of a class of employees of SCRA, that may appeal to the 
Scottish Ministers against dismissal by SCRA.  The regulations may also make provision about: 
the procedure to be followed in such an appeal; the effect of making such an appeal; the powers 
of the Scottish Ministers in disposing of such appeals (including powers to make directions about 
liability for expenses); and the effect of the exercise of those powers of disposal. 

Reason for taking this power 

135. This power is delegated to Ministers to enable them to make detailed arrangements for 
any appeal by certain employees of SCRA against dismissal.  The principle of the employees’ 
power to appeal is contained in the Bill itself, and therefore regulations are the appropriate place 
for the processes and consequences of the appeal to be set out.  The appeal will apply only to 
those employees prescribed in the regulations (i.e. children’s reporters) and as it is of limited 
application, it would not be appropriate to set out the detail in primary legislation. 

Choice of procedure 

136. Negative procedure is the appropriate level of parliamentary scrutiny, which balances the 
detailed nature of these regulations, and their limited application, with accountability to 
Parliament. 

Schedule 4, paragraph 2 – Power to make provision regarding the transfer of persons 
employed by SCRA to CHS or the transfer of persons employed by local authorities to 
CHS 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative procedure 

Provision 

137. Paragraph 2 of schedule 4 enables the Scottish Ministers to make a “staff transfer order” 
to effect the transfer to CHS of staff working in SCRA and local authorities.  Where a staff 
transfer order makes provision for the transfer of SCRA employees to CHS, the order may 
require SCRA and CHS acting jointly to make a scheme in relation to the transfer of those staff.  
Where a staff transfer order makes provision for the transfer of local authority employees to 
CHS, the order may require the local authority and CHS acting jointly to make a scheme in 
relation to the transfer of those staff.  If SCRA and CHS, or the local authority and CHS, are 
unable to comply with the requirement to make a staff transfer scheme, the power provides for 
Ministers to determine the content of the scheme.  
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Reason for taking this power 

138. This power has been delegated to Ministers to enable them to prescribe rules relating to 
administrative and procedural arrangements about staff transfer schemes and the detailed content 
of such schemes.  Paragraphs 2 and 3 of schedule 4 contain a substantial amount of provision 
about any such transfer.  Such as that, SCRA and local authorities must consult with their 
employees, the Principal Reporter and representatives of any recognised trade union about the 
content of the scheme.  Due to the level of detail and consultation required on operational 
matters, it is considered appropriate for staff transfer schemes to be made under subordinate 
rather than primary legislation.  This power would be used to specify a date on which a transfer 
will take place, and those individuals affected by the order. 

Choice of procedure 

139. Orders made under these provisions will be subject to negative procedure.  This 
procedure is considered to offer an appropriate balance between speed and flexibility when 
making staff transfer arrangements, and the need for parliamentary scrutiny.  It is noted that 
similar order making powers for dealing with staff transfers in other ASPs have been made under 
negative procedure (see for example the Housing (Scotland) Act 2001, sections 86 and 109 and 
the Protection of Vulnerable Groups (Scotland) Act 2007 section 86). 
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GLOSSARY 

Children’s Hearings Scotland (CHS) 

Non-departmental public body (NDPB) proposed under section 2 of the Bill. CHS 
will assume responsibility for the recruitment, training and quality assurance of a 
single, national children’s panel. Section 11 states that the functions of CHS will be 
to assist and facilitate the National Convener in carrying out his/her functions.  
 
See Policy Memorandum (pages 15-17) for further information. 
 
Children’s Panel Advisory Committee (CPAC) 

Local authority committee appointed to undertake the recruitment of members for 
the local authority children’s panel. Members appointed by the Scottish 
Government, on the recommendation of CPACs. The Bill abolishes CPACs and 
transfers their responsibilities to the National Convener and CHS. 
 
Children’s Panel Chairmen’s Group (CPCG) 

Committee comprising the chairs of each children’s panel in Scotland. The Bill 
abolishes the local authority panels and replaces them with a single, national 
panel. 
 
Children’s panels 

Local authority group of volunteers recruited by CPACs who sit, in panels of three, 
on children’s hearings and make decisions about which compulsory measures of 
supervision are in the child’s best interests. Each children’s hearing panel is 
chaired by one of the panel members. The Bill abolishes local authority panels and 
replaces these with a single, national panel. 
 
See Policy Memorandum (pages 23-25) for further information. 
 
Local authorities 

Currently have responsibility to establish and support CPACs and support panel 
members. The Bill transfers these responsibilities to the National Convener. 
Schedule 1 of the Bill gives the National Convener the power to establish area 
support teams within local authority areas to provide local support to panel 
members and maintain a link between the children’s hearings system and local 
authorities. 
 
See Policy Memorandum (pages 17-19 and 28-29) for further information. 
 
National Convener 

Principal Officer of CHS proposed under section 1 of the Bill. The National 
Convener will provide national leadership and ensure that there is consistency in 
the recruitment, training and quality assurance of a single, national children’s 
panel. 
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See Policy Memorandum (pages 12-15) for further information. 
 
Safeguarders 

Persons who may be appointed by a children’s hearing or sheriff to provide an 
independent assessment of the best interests of the child. The Bill makes some 
revisions to the role of safeguarders. 
 
See Policy Memorandum (pages 25-28) for further information. 
 
Scottish Children’s Reporter’s Administration (SCRA) 

NDPB, led by a Chief Executive/Principal Reporter, whose statutory functions are 
set out in Part 2 of the Bill. The Reporters are known as the gatekeepers of the 
children’s hearings system as they consider referrals to the children’s hearings 
system and make decisions about whether compulsory measures of supervision 
are required. 
 
See Policy Memorandum (pages 19-23) for further information. 
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Education, Lifelong Learning and Culture Committee 
 

6th Report, 2010 (Session 3) 
 

Stage 1 Report on the Children's Hearings (Scotland) Bill 
 
The Committee reports to the Parliament as follows— 
 

 EXECUTIVE SUMMARY 

Overall conclusion 

1. The Committee believes that the children’s hearings system is vital to support 
some of Scotland’s most vulnerable children and young people. The Committee 
also believes that the system is in need of modernisation to meet the needs of 
modern society and to provide a consistent service across Scotland. 

2. Throughout its consideration of the Children’s Hearings (Scotland) Bill at 
Stage 1, the Committee has scrutinised the Bill’s proposals according to how they 
meet the twin challenges of updating the system without compromising any of its 
key principles.  

3. The Committee does have concerns that some of the Bill’s proposals need 
further reflection to ensure that they best meet these twin challenges. The 
Committee has asked for further information relating to these sections of the Bill 
and will monitor developments as the Bill progresses, if the Parliament passes the 
Bill at Stage 1. In particular, the Committee raised concerns around— 

• the centralisation of responsibility for the management of the children’s 
hearings system into Children’s Hearings Scotland (CHS), from 
individual local authorities and the implications for the support for panel 
members; 

• issues around the role and powers of the National Convener as 
principal officer of CHS;  

• the use of the offence ground to refer some children and the longer 
term consequences as the child matures to adulthood;  

• the definition of a relevant person; and  

• the child confidentiality provision. 
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4. Notwithstanding these concerns, the Committee considers that the Bill offers 
a basis for modernising the children’s hearings system and, subject to the caveats 
mentioned in this report, recommends to the Parliament that the general principles 
of the Bill be agreed. 

National Convener and Children’s Hearings Scotland (CHS) 

5. Part 1 of the Bill proposes the establishment of a national body, CHS, to 
assume responsibility for the management of the children’s hearings system and a 
principal officer, the National Convener. The Committee is concerned about the 
impact of the centralisation of support to children’s hearings, from local authorities, 
and the degree to which the Bill will maintain the connection between the 
children’s hearings system and local communities. The Committee is also 
concerned about how the National Convener will combine the role of champion of 
the children’s hearings system with monitoring standards and consistency. The 
Committee recognises that decisions in relation to this concern, together with 
many other aspects of the operation of CHS, rest with the National Convener and, 
accordingly, the Committee seeks clarity from the Scottish Government about the 
role and powers of the National Convener.  The Committee also highlights the 
importance of parliamentary scrutiny over the National Convener in fulfilling his/her 
responsibilities and sets out its wish that successor committees will bear this in 
mind in their work programmes. 

Provision of legal advice to hearings 

6. The Committee notes that, to meet with European Convention of Human 
Rights (ECHR) considerations, the National Convener will be given responsibility 
for providing legal advice to children’s hearings. The Committee requests further 
information relating to the practicalities of providing legal advice to hearings as 
well as clarity about what is meant by legal advice, as opposed to the procedural 
advice that reporters will be able to provide during hearings. 

Feedback loop 

7. The Committee has reservations in relation to the feedback loop as, although 
the rationale for a feedback loop is to inform panel members about the 
implementation of hearing decisions by local authorities, the Bill makes clear that 
general, rather than specific, information will be collated. The Committee has 
asked for clarification about how general information will be useful to panel 
members. 

Enforcement against local authorities 

8. The Committee notes that powers to enforce a local authority to implement a 
hearing decision will be transferred from the Principal Reporter to the National 
Convener. The Committee believes that this does not recognise the multi agency 
nature of local service delivery and believes this matter should be given further 
thought before Stage 2. 
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Safeguarders 

9. Although a national body is proposed for management of children’s hearings, 
the Scottish Government decided against creating a national body for 
safeguarders. The Committee believes that, as an independent party within the 
children’s hearings system, and for the same reasons of consistency and 
modernisation applied to panel members, there is a strong case for a national 
body for safeguarders. The Committee also recognises concerns raised by 
safeguarders that the Bill, unlike the current legislation, does not specify their role 
and urges the Scottish Government to amend the Bill accordingly. 

Legal aid and advice 

10. The Committee heard concerns from some participants in children’s hearings 
that the introduction, and extension, of legal aid in to hearings will lead to the 
legalisation of the system and prevent the voice of the child being heard. The 
Committee, however, considers that these provisions are required to comply with 
ECHR requirements and believes that, if legal representatives are properly trained 
and hearings are effectively chaired, legal representatives will strengthen the voice 
of the child, and relevant persons, where necessary to enable them to participate 
effectively. 

Grounds for referral 

11. The Scottish Government stated that part of the rationale for the Bill was to 
modernise the grounds for referral and simplify the language; the Committee notes 
that the grounds have been modernised but remains to be convinced that they 
have been simplified.   

12. The Committee highlights its own concerns, as well as those raised with it, 
that using the offence ground for referral can result in a child having a criminal 
record into adulthood. The Committee considers that this consequence has the 
potential to be disproportionate in some instances of relatively minor criminal 
behaviour. 

Appeals to the sheriff 

13. The Committee notes the proposals relating to appeals to the sheriff but 
seeks clarification from the Scottish Government about the implications of 
extending his/her powers to intervene where an appeal has been rejected.  

Definition of a relevant person 

14. The Committee has significant concerns that the changes to the proposals to 
narrow the definition of a relevant person will exclude a number of people who 
rightly fall within the current definition. Although the Bill includes a mechanism for 
people to be deemed a relevant person, the Committee has concerns about how 
this will work in practice, be consistently applied across Scotland and the length of 
time this status will apply for. The Committee has highlighted its concerns to the 
Scottish Government and asked for a response in advance of Stage 2. 
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Secure accommodation authorisations and implementation 

15. The Committee notes that, in order to comply with ECHR requirements, a 
mechanism has been introduced to enable appeals against a decision to 
implement a secure accommodation authorisation. 

Voice of the child 

16. The Committee heard representations relating to strengthening the voice of 
the child within the children’s hearing and support for a report on the child’s view to 
be produced for hearings. The Committee recommends that the Scottish 
Government give consideration to this proposal. 

Child confidentiality 

17. The Bill introduces a provision to keep certain information provided by the 
child confidential from relevant persons if disclosure would be significantly against 
the interests of the child. The Committee heard strong views that this would 
contravene relevant persons’ ECHR rights and, therefore, has asked the Scottish 
Government for further information on its thinking behind this provision. 

INTRODUCTION 

18. The Children’s Hearings (Scotland) Bill (SP Bill 41) was introduced in the 
Scottish Parliament on 23 February 2010 by Michael Russell MSP, Cabinet 
Secretary for Education and Lifelong Learning. The Bill was accompanied by a 
Policy Memorandum (SP Bill 41-PM), Explanatory Notes (SP Bill 41-EN), including 
a Financial Memorandum, and a Delegated Powers Memorandum (SP Bill 41-
DPM). 

19. The Parliamentary Bureau referred the Bill to the Education, Lifelong 
Learning and Culture Committee for stage 1 consideration at its meeting on 
2 March 2010. The Parliament agreed on 10 March 2010 that stage 1 
consideration should be completed by 2 July 2010. 

20. At its meeting on 9 December 2009, the Committee appointed Kenneth 
Norrie, Professor of Law at the University of Strathclyde, to act as its adviser 
during its consideration of the Bill. 

21. Extracts of the minutes of the Committee can be found in Annexe A. The 
delegated powers provisions were considered by the Subordinate Legislation 
Committee and its report is provided in Annexe B. The Finance Committee’s report 
on the Financial Memorandum is provided in Annexe C. Oral evidence, associated 
written evidence and other written evidence can be found in Annexes D and E. A 
list of technical points regarding the drafting of the Bill, compiled for the Committee 
by its adviser, is provided in Annexe F. 
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BACKGROUND 

Kilbrandon principles 

22. The children’s hearings system dates from the 1964 report of the Kilbrandon 
Committee (the Kilbrandon report), which was set up to consider how juvenile 
offenders were dealt with. The Kilbrandon Committee considered that the existing 
juvenile courts were not suitable for dealing with these young people because they 
had to combine the characteristics of a criminal court with those of an agency 
making decisions on welfare. The Kilbrandon report1 recommended that these 
functions be separated so that the establishment of facts (where they were 
disputed) would remain with the courts but decisions on what action was needed 
in the welfare interests of the child would be the responsibility of a new and unique 
kind of hearing.2  

23. The Kilbrandon report stated that the “salient features” of these new hearings 
would be that— 

“(a) it would be neither a court of law nor a local authority committee; 

(b) it would be essentially a lay body, comprising persons who either by 
knowledge or experience were considered to be specifically qualified to 
consider children’s problems […]; 

(c) […] it should be seen to be an entirely independent agency, and the 
machinery of appointment should reflect that fact; 

(d) under such arrangements there would be no question of taking juvenile 
offenders outwith the ambit of the law; 

(e) disputed issues of fact would be entirely outside the scope of the 
[children’s] panels, being reserved for resolution by an appropriate court of 
law; 

(f) while the range of legal powers available to such an agency might not 
differ appreciably from those of the present juvenile courts, the manner in 
which they could competently be exercised would be markedly and 
fundamentally different. […]; 

(g) the extension of continuing supervisory powers in this way would in 
certain cases clearly represent a substantially greater measure of 
intervention in matters affecting parent and child than is at present competent 
under the law. For this reason, wherever decisions by the panels were 
disputed by the parents, it would be essential that the latter should by law be 
afforded a right of appeal to an appropriate judicial authority.”3 

                                            
1 The Kilbrandon Report (1964). Available at: http://www.childrens-hearings.co.uk/pdf/krcy.pdf 
(343KB) 
2 Scottish Government Children’s Hearings web site. Available at: http://www.childrens-
hearings.co.uk/background.asp 
3 The Kilbrandon Report (1964), page 80, paragraph 15. Available at: http://www.childrens-
hearings.co.uk/pdf/krcy.pdf (343KB) 
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24. The Bill’s Policy Memorandum sets out the philosophy and principles that 
were established by the Kilbrandon report: the welfare principle; the consideration 
of needs alongside deeds; the appropriate forum of the hearing as the best place 
to make decisions on compulsory measures of supervision intended to support 
children through difficult times; and the imperative of the involvement of the child in 
discussions.4 

Children’s hearing system 

25. Children’s hearings have, since 1971, when the Social Work (Scotland) Act 
1968 came into effect, made decisions based on the welfare of children referred to 
them by the Reporter to the Children’s Panel (or children’s reporter).5 They deal 
with children who are being neglected or abused, who are not attending school 
regularly or who have committed a criminal offence. The reporter receives 
information from a variety of sources, including social workers, police, teachers, 
health care providers, relatives, neighbours and other interested parties. The 
reporter must make investigations on the basis of this information and, if he/she 
believes both that one of the grounds for referral exists and that the child’s welfare 
requires that compulsory state intervention in the child’s life should be sought, the 
reporter must refer the case to the children’s hearing. The existence of grounds for 
referral, therefore, founds the jurisdiction of the hearing but, crucially, these 
grounds do not determine either the process to be followed or the outcome. It is 
one of the central principles of the system that children who have offended and 
children who have been offended against are dealt with in the same way and that 
in all cases the aim is to discover what the welfare of the child requires and to 
design an order that will improve the child’s life. 

26. “The genius of the system”, as Lord President Hope described it in the 
Orkney case (Sloan v. B 1991), is the separation between the fact finding process 
and the process for determining wherein the child’s welfare lies. The role of the 
hearing is to determine welfare, not to resolve disputes of fact; the role of the court 
is to resolve disputes of fact, not to determine welfare. It follows that if, on a case 
being referred to a hearing, the child or his/her parents (or more accurately the 
relevant persons) dispute the basis upon which the referral is made (i.e. the 
grounds of referral) the hearing has no power to proceed. So an initial hearing 
opens with the chairing member explaining to the child and relevant persons the 
grounds for referral and their factual basis. If the child and all attending relevant 
persons accept the stated grounds as accurate, the hearing may proceed, but if 
one or more of them deny the grounds, or do not understand the grounds (for 
example because the child is too young) then the hearing must either discharge 
the referral or send the matter to the sheriff for proof. At a proof hearing formal 
rules of evidence and court procedure apply, except that the hearing is in private 
and tends to be in meeting rooms rather than formal court rooms and without the 
sheriff and lawyers wearing wigs and gowns. The role of the sheriff is limited to 

                                            
4 Children’s Hearings (Scotland) Bill. Policy Memorandum, paragraph 12. Available at: 
http://www.scottish.parliament.uk/s3/bills/41-ChildrensHearing/b41s3-introd-Policy 
Memorandum.pdf 
5 The Local Government etc. (Scotland) Act 1994 established the Scottish Children’s Reporter 
Administration (SCRA) to facilitate the work of reporters and their work in the children’s hearings 
system. 
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finding whether the grounds have been proved or not, and he/she has no role in 
determining the outcome of the case. The case then returns to the hearing, to 
make the welfare judgment. 

27. The central feature of the hearing, whether immediately after acceptance of 
the grounds or at a reconvened hearing after grounds have been proven in court, 
is the informal discussion between the panel members, the family, attending social 
worker and anyone else who can contribute to an understanding of how the issue 
might be resolved. The aim is not to seek consensus, but to determine whether a 
compulsory supervision requirement would assist the child in resolving the issues 
that brought him/her to the hearing and, if so, its terms. The hearing may appoint a 
safeguarder to safeguard the interests of the child in the process. After the 
discussion the hearing will either (i) continue the case to a later date, if more 
information is needed, or (ii) decide to discharge the referral, if no state 
intervention in the child’s life is thought necessary, or (iii) make a supervision 
requirement, if this intervention is considered to be necessary in the child’s 
welfare. Unless brought to an end (or continued) before then, a supervision 
requirement will last for one year. 

28. The supervision requirement may be in any terms that the hearing considers 
necessary to achieve a resolution, or at least amelioration, of the problem that has 
brought the child to the hearing: this may involve social work supervision of the 
child’s upbringing, or require the child to attend group-work to address issues, or 
require the child to attend a particular school; it may involve removing the child 
from his/her home and requiring the child to live in a children’s unit, or with other 
relatives, or with foster carers; sometimes a movement restriction condition will be 
imposed (which may be monitored electronically) and, if the child is likely to injure 
him/herself or others, the hearing may authorise the placing of the child in secure 
accommodation (i.e. accommodation which the child can be prevented from 
leaving). 

29. The child and any relevant person may seek a review of this supervision 
requirement after three months. The local authority responsible for giving effect to 
the requirement may seek a review at any time and the reporter is obliged to 
arrange a hearing to review the supervision requirement within a year of its being 
made. In each case, there is no need to revisit the grounds for referral but the 
discussion, and the options available, follows the process at the initial hearing. The 
reviewing children’s hearing may (i) discharge the supervision requirement, (ii) 
continue the case for further consideration or (iii) continue the supervision 
requirement, with or without variation in its terms. 

30. The child and relevant persons are entitled to appeal to the sheriff against 
any decision made by a children’s hearing An appeal from the sheriff’s decision 
may be made by the child or relevant persons (or the reporter when the hearing’s 
decision has been overturned) to the sheriff principal or the Court of Session and, 
with leave from the sheriff principal, to the Court of Session. Proceedings are 
formal court proceedings. There is no appeal beyond the Court of Session. 

31. Responsibility for giving effect to the decision of the hearing rests with the 
local authority. If, at a review of a supervision requirement, the hearing comes to 
the conclusion that the local authority has failed to give effect to its previous order 
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it may direct the reporter to give notice to the local authority of an intended 
application for enforcement, and must require a further review within 28 days to 
see whether effect has now been given to the order. If not, the hearing may 
authorise the reporter to take the matter to the sheriff principal. The sheriff 
principal may, if the order has still not been given effect to, make an order 
requiring the local authority to do so. That order is final. 

32. Much of the current procedure for the children’s hearings system is set out in 
the Children (Scotland) Act 1995. 

Number and types of referrals 

33. The Committee understands that the profile of cases dealt with by the 
children’s hearing system has changed significantly over the period of its 
existence. In 1972, its first full year of operation, 24,656 cases were referred to the 
panel. Of those, 21,594 (87.5%) were on offence grounds and 3,062 (12.5%) were 
on non-offence grounds. By 1995-96 (the year of the implementation of the 
Children Act 1995), the total number of referrals had risen to 48,190, of which 
27,606 (57%) were on offence grounds and 20,584 (43%) were on non-offence 
grounds. The total number of referrals had risen to 69,173 by 1999/2000 (30,663 
or 44% on offence grounds and 38,540 or 56% on non-offence grounds). In the 
last year for which data are available (2008/09) the total number of referrals had 
fallen to 47,178, of which 11,805 (25%) were on offence grounds and 39,105 
(75%) on non-offence grounds.6 The trend, therefore, has been of a long period of 
increasing numbers of referrals, which appears to be reversing over recent years, 
coupled with an increasingly high proportion of these referrals being made on non-
offence grounds. 

Reform of the children’s hearing system 

34. Reform of the Children’s Hearings system has been mooted for some time. 
The Bill’s Policy Memorandum states that— 

“There has also been recognition for a number of years now, including 
among the Hearings system’s strongest supporters that it is not working as 
effectively as it might or should. Key concerns include: inconsistency within 
the Hearings system; the high volume of referrals to the Principal Reporter in 
recent years; limited opportunity for the child to participate effectively; the 
lack of adequate monitoring of the implementation of hearing decisions and 
their outcomes; and the potential for challenges to the system under the 
European Convention on Human Rights (ECHR).”7 

35. Three consultations were undertaken by the previous executive: Getting it 
right for every child: review of the Children’s Hearings system in 2004; Getting it 
right for every child: proposals for action in 2005; and the draft Children’s Services 
Bill (which was not introduced in to Parliament) in 2006.  

                                            
6 Source: SCRA 
7 Policy Memorandum, paragraph 15. 
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36. The current Scottish Government undertook a fourth consultation, 
Strengthening for the future, in 2008. The consultation proposed the creation of a 
single national body, which would undertake the current functions of the Scottish 
Children’s Reporter Administration (SCRA), the 32 children’s panels and the 30 
Children’s Panel Advisory Committees (CPACs). The Policy Memorandum states 
that there was “strong resistance” to the proposal for this single national body. 

37. The proposals for a single national body were revised and a new design was 
proposed in a draft Children’s Hearings (Scotland) Bill in June 2009. The draft Bill 
proposed the creation of the Scottish Children’s Hearings Tribunal, which would be 
responsible for supporting the children’s panels, while SCRA would continue to 
deliver the children’s reporter service. The draft Bill “sought to clarify the roles and 
functions of all players in the system and to illustrate clear separation and 
independence of decision-making processes between the two national bodies”.8 

38.  The Scottish Government consulted widely on the draft Bill, holding a 
number of participative events with stakeholders. The Scottish Government also 
established five short life working groups (focusing on the Bill, Child at the Centre, 
Implementation, Organisational Support and Training) to consider detailed 
proposals for key issues and implementation. 

39. The Policy Memorandum summarises the main changes to the Bill, following 
the stakeholder consultation, as including “a continuing presence of the children’s 
reporter in hearings and a role for the reporter to arrange hearings, issue papers 
and conduct appeals before the sheriff; the inclusion of a role for local authorities 
in supporting the system to maintain local links; re-ordered and modernised 
grounds for referral; and the introduction of a feedback mechanism to promote 
accountability and to better understand the outcomes of disposals reached by 
hearings”.9 

PURPOSE OF THE BILL 

40. The Bill’s Policy Memorandum states that the Bill is “designed to protect 
those [Kilbrandon] principles at the same time as modernising and strengthening 
the system to enable it to continue to work well both now and in the future”.10 

41. The main purposes of the Bill are to— 

• create a new office-holder to be known as the National Convener and a 
new NDPB to be known as Children’s Hearings Scotland (Part 1);  

• continue the office of Principal Reporter and the Scottish Children’s 
Reporter Administration (Part 2);  

• provide for general considerations that are applicable to certain 
decision-making processes under the Bill (Part 3);  

                                            
8 Policy Memorandum, paragraph 25.  
9 Policy Memorandum, paragraph 31. 
10 Policy Memorandum, paragraph 13. 
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• establish a panel of safeguarders and provide for their functions (Part 
4);  

• make provision for child assessment orders and child protection orders, 
both of which would generally act as triggers for engagement with the 
children’s hearing system (Part 5);  

• set out the workings of the children’s hearing system including referrals, 
hearing procedure and practice, determination by sheriff of grounds and 
the making and enforcement of compulsory supervision orders (Parts 6 
to 16);  

• extend the application of certain provisions of the Vulnerable Witnesses 
(Scotland) Act 2004 to court proceedings arising out of children’s 
hearings (Part 17); and  

• make provision for the availability of children’s legal aid, which would be 
legal aid provided in connection with certain children’s hearings or 
children’s hearings-related court proceedings (Part 19).  

ISSUES CONSIDERED BY THE COMMITTEE 

42. The Committee’s report is divided into two sections. The first considers the 
changes to the structure of the children’s hearings system proposed by the Bill, 
namely the responsibility for management of hearings being transferred from local 
authorities to a single, national body. The second examines the Bill’s proposals to 
revise some of the procedures within the system. 

STRUCTURAL CHANGES TO THE SYSTEM 

Children’s Hearings Scotland, the National Convener and local authorities 

43. Section 1 of the Bill establishes the post of National Convener and section 2 
proposes the creation of a non-departmental public body (NDPB), to be known as 
Children’s Hearings Scotland (CHS). The National Convener would be the 
principal officer of CHS and CHS would be the national body that would assume 
responsibility for the management of the children’s panel.  

44. The Bill’s Policy Memorandum states that the policy objective for the post of 
National Convener is to “provide independent and consistent national leadership 
and ensure that children and young people who attend children’s hearings receive 
consistently high quality decisions which deliver improved outcomes for them.”11 
Section 11 provides that CHS would assist and facilitate the National Convener in 
carrying out his/her functions. The Policy Memorandum states that the policy 
objective for CHS is “to ensure services continue to be delivered locally but to 
national standards, thereby improving consistency, standards and effectiveness of 
hearings”. It also states that the Bill enables close working with local authorities in 
taking forward these responsibilities.12 

                                            
11 Policy Memorandum, paragraph 54. 
12 Policy Memorandum, paragraph 72 and 76. 
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45. With the proposal to establish CHS, the Bill seeks to change fundamentally 
the role of local authorities within the children’s hearings system. The Policy 
Memorandum affirms, however, the Scottish Government’s intention that the Bill, if 
passed, “continues to place responsibilities on local authorities for supporting the 
work of hearings, implementing and funding decisions made by them and for 
providing practical local support to panel members through involvement with area 
support teams”.13 

National Convener 
46. A range of powers is proposed to support the National Convener. The 
National Convener would have powers to appoint a single children’s panel 
(section 4), replacing the existing 32 children’s panels, which are, at present, 
administered in each local authority, and take on the functions currently 
undertaken by the 30 CPACs. The National Convener would also select hearing 
panel members (section 6), having due regard to the required gender mix and, so 
far as is practicable, would select members who lived or worked in the local 
authority area. Section 9 gives the National Convener the powers to provide 
independent advice to hearings, in particular legal advice; advice about procedural 
matters; the consequences of a decision of the children’s hearing and how 
decisions are implemented.  

47. These changes mean that the recruitment, training and monitoring of panel 
members, and the responsibility for administration of children’s hearings, would be 
transferred from local authorities control to CHS. The Policy Memorandum states 
that, currently, there are variations across local authority areas in the support, 
selection and training of panel members; the Bill proposes that responsibility for 
these functions be transferred to the National Convener.14 Some functions of 
Scottish Ministers would also transfer, including responsibility for national training, 
the national recruitment campaign and appointment of panel members.  

48. The Policy Memorandum states that, in addition to exercising these powers, 
the National Convener’s status as principal officer of CHS would mean that he or 
she would be a “figurehead” for the children’s hearings system.15 

49. A number of witnesses highlighted concerns about the role of the National 
Convener, suggesting that it would be difficult for the proposed functions to be 
delivered by a single person.16 North Ayrshire Council argued— 

“A number of contradictory roles would be invested in one person. The 
person would have the role of developing the service and the training that 
pertains to it and a regulatory role, and it appears that they would have the 
quality assurance role. I do not think that those three roles can sit together in 
one person.”17 

                                            
13 Policy Memorandum, paragraph 169. 
14 Policy Memorandum, paragraph 58. 
15 Policy Memorandum, paragraph 57. 
16 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 21 
April 2010, Col. 3434. 
17 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 14 
April 2010, Col. 3420. 
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50. The representative from Glasgow CPAC argued that “the convener will 
almost be asked to say that the standards that the convener has set are working”. 
Panel members expressed a preference for the National Convener to focus on 
collating and disseminating best practice, taking an overview and facilitating and 
co-ordinating delivery at local authority level. 

51. SCRA’s Principal Reporter, however, did not agree that there were 
contradictions and told the Committee that she “did not have a problem with 
reconciling that aspect, which is to be critical of one’s own organisation’s 
performance in order to improve it”.18 The Principal Reporter also highlighted the 
importance of SCRA’s own research about the children’s hearing system in 
focusing attention on standards— 

“This is not an acrimonious situation for us; those are facts. We can shine our 
light, and it is then for the local authorities and those who scrutinise them to 
ask whether that divergence is acceptable and, if it is not, how we can draw 
people up to the required level. […] We should go forward with the belief that 
we are aiming to improve the system. This is not about being critical. it is 
about getting the best service for each child and family. It is not about 
wielding a stick.”19 

52. The Principal Reporter emphasised the value of having a corresponding 
principal officer for hearings, stating that–– 

“Having a national convener means that there is immediately a point to 
someone being there, whose job it is to focus on the panel part of the 
process, and who I can relate to and engage with. It provides more equality 
to the two pillars [of the children’s hearings system] to have that person in 
post.”20 

53. In relation to the National Convener, the Minister for Children and Early 
Years, Adam Ingram MSP, said that— 

“I point out that the national convener will have a limited number of statutory 
functions. We are not talking about a jack of all trades or somebody who will 
dominate the whole system. […] The national convener will be responsible 
only for ensuring the effective performance of his own independent functions. 
That is it.”21 

54. The Committee recognises the Scottish Government’s intentions that 
the National Convener act as a “figurehead” for the children’s hearing 
panels system while also providing direction and leadership in the 
recruitment, selection, training and support to panel members. 

                                            
18 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 21 
April 2010, Col. 3451. 
19 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 21 
April 2010, Col. 3452. 
20 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 21 
April 2010, Col. 3451. 
21 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 5 May 
2010, Col. 3523. 
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55. The Committee notes, however, the concerns highlighted about the 
range of the National Convener’s powers combined within a single role. The 
Committee is not persuaded that the “figurehead” role envisaged by the 
Scottish Government for the National Convener is compatible with the role 
in providing consistent direction and leadership in recruitment, selection, 
training and support to panel members. 

56. The Committee recognises that many aspects of the National 
Convener’s role can only be fully clarified when a person has been 
appointed to the post. The Committee is concerned that this means that 
some detailed aspects of the future operation of the children’s hearing 
system will not face significant parliamentary scrutiny. The Committee notes 
that Schedule 1 of the Bill obliges Children’s Hearings Scotland (CHS) to lay 
an annual report before the Parliament. The National Convener is obliged, 
under the Bill, to contribute to that report. The Committee expects that 
successor committees would use the opportunity provided by these annual 
reports to exert a degree of scrutiny over the National Convener and CHS. 

57. The Committee recommends that the Scottish Government provides 
further guidance and clarification on the role of the National Convener, in 
order to provide assurances to stakeholders and others. 

Children’s Hearings Scotland 
58. The Committee considered whether there would be benefits to be gained 
from the creation of a single, national body, compared to the current local service 
supported primarily by local authorities. 

59. Amongst many witnesses, including all of the active participants at hearings, 
there was strong support for a single, national body to manage the children’s 
panel. Particularly, witnesses were agreed that the creation of a single, national 
body under the Bill, with responsibility for the training of panel members, would be 
beneficial, especially in terms of ensuring consistency across Scotland and more 
effective accountability. The training officers supported the potential for greater 
equality of access to training, particularly for the on-going training, which is 
currently the responsibility of local authorities, as there are “inconsistencies across 
the country that affect the work of different panel members”.22 Panel members’ 
representatives also supported a single, national body for the same reason, stating 
they would “appreciate consistency in training and support”.23  

60. One of the four training officers, who deliver the initial training to new panel 
members, outlined the current picture of training provided by local authorities— 

“Since 1996, we have worked with the current system. I have worked for 13 
local authorities and there is no common denominator in what they deliver. 
Some panel members receive an immense amount of training; others receive 
absolutely no training other than the mandatory training. [...] There is no 

                                            
22 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 14 
April 2010, Col. 3429. 
23 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 14 
April 2010, Col. 3430. 
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quality control over a lot of the training that is delivered, which is why we 
need a national body to set minimum standards.”24 

61. The Minister addressed this point during his opening statement, arguing that, 
without legislation, the Scottish Government had limited options to reform the 
system— 

“I accept that changes could be done without legislation to improve elements 
of the system, but there are definite limits to that. We need a bill. We need 
this bill.”25 

62. The Minister went on to argue that previous attempts to change the system 
from within had not brought about a standardised, consistent approach to panel 
recruitment, support or training.26  

63. Witnesses from local authorities, however, argued the importance of local 
authorities’ involvement in the system and emphasised the Kilbrandon report’s 
recommendations that the system be embedded at local level. COSLA argued 
that— 

“[Local authority] involvement is crucial to the success of panel decisions and 
the hearings system more broadly. In one respect, local authority 
involvement is a way of ensuring community involvement and of ensuring 
that decisions are made as locally as possible to the community and are in 
the child’s best interests. 

Our concern about the structures that are being developed is that they would 
take away that local connection through the work of the local authority. 
Having a national body would be a barrier to local involvement and would be 
a more central approach that did not facilitate buy-in or partnership. That 
would be a shame for the system as a whole.”27 

64. COSLA went on to argue that CPACs’ functions should be retained, and 
strengthened, within the existing local authority structure— 

“All those things [consistency and access to advice] could be done without 
changing the existing structures. We accept the need for change: we need 
greater consistency, higher standards and accountability in varying degrees, 
and we can do that only through change. The change that the Scottish 
Government proposes, however, is not proportionate to the problems that 

                                            
24 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 21 
April 2010, Col. 3433. 
25 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 5 May 
2010, Col. 3512. 
26 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 5 May 
2010, Col. 3512+5. 
27 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 14 
April 2010, Col. 3402. 
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exist. […] We would like to buoy it [the current structure] up rather than put in 
an artificial structure that can be described, at best, as confused in the bill.”28 

65. Panel members’ representatives who gave evidence to the Committee also 
did not support the removal of the direct link between the 32 children’s panels and 
the local authorities, arguing that the local authority “is still the best venue and the 
best source to deliver the services that we require”.29 

66. In response to these points, the Minister accepted the value of local 
involvement and confirmed the Scottish Government’s belief that the new 
proposals encouraged this. The Minister also stated that a single, national body 
would not impinge on local involvement and that the two things were not mutually 
exclusive— 

“Local people bring to those [children’s hearings] decisions a knowledge and 
understanding of local circumstances and a sympathy for the welfare of local 
children. That situation is being protected under the bill – guaranteed, cast 
iron. 

Local involvement does not mean local authority control of the panel 
system.”30 

67. The Minister later argued that the alternative approach suggested by COSLA 
implied transferring the functions of CPACs to direct local authority control and 
would create an “obvious and dangerous conflict” with the primary function of local 
authorities within the hearings system, that of implementing hearing decisions.31 
The Minister also emphasised the need to improve the accountability of the 
hearings system, arguing that CPACs were not accountable to anyone but that the 
CHS would be accountable to the Scottish Parliament, and that the proposed new 
structures would thus be “a safer, more secure and more powerful way of 
introducing accountability into the system”.32 

68. The Committee agrees with the widely held view that the connection 
between the children’s hearing system and local communities is very 
important to the children and families who pass through the system. 

69. The Committee’s overarching concern, however, is to ensure that the 
quality of decisions made by hearings is as high as possible, in order to 
improve the lives of vulnerable children. The Committee, therefore, believes 
that, on balance, the opportunities that CHS will provide for promoting 
consistency in quality standards across the country can be grasped without 
undermining the principle of local community involvement. 
                                            
28 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 14 
April 2010, Col. 3403-04. 
29 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 21 
April 2010, Col. 3432. 
30 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 5 May 
2010, Col. 3513-4. 
31 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 5 May 
2010, Col. 3514. 
32 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 5 May 
2010, Col. 3515. 
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70. The Committee hopes that, with goodwill, the Bill’s objective of 
providing leadership from the National Convener and consistency across 
the system through CHS, whilst also maintaining a local connection through 
panel members and the local area support teams, can be achieved.  

71. Nevertheless, the Committee remains concerned that the future 
direction of the children’s hearings system will, inevitably, be driven by the 
views of whoever is appointed as National Convener. As mentioned earlier, 
the Committee is concerned about how the National Convener will be 
accountable to the Scottish Parliament and how the connection between the 
children’s hearings system and local communities will be retained and 
developed. The Committee highlights this as an important issue to its 
successor committee and also asks the Scottish Government to explain 
more fully how it will ensure the accountability of the National Convener and 
how it will maintain, and develop, existing local connections. 

Legal advice 
72. The National Convener’s power, under section 9 of the Bill, to provide advice 
ensures that panel members would not need to rely on the advice given by the 
reporter or any other legal representative participating in a hearing. The role of a 
reporter during a hearing would be to provide procedural advice and formally 
record the hearing’s decision. Since September 2009, following ECHR concerns 
about the appropriateness of the pre-hearing discussion between reporters and 
panel members, reporters have not met with panel members prior to the hearing. 
Reporters do, however, still provide procedural advice to panel members during a 
hearing and would be able to continue to provide such advice under the Bill. 

73. The Policy Memorandum states that “advice could be provided in a number 
of ways: by the development of easily referenced written guidance based on case 
studies and situational scenarios; on-line advice; by telephone discussion; or in 
person by a legal adviser”. It goes on to state the Scottish Government’s belief that 
the need for such advice will diminish as panel members’ training improves.33  

74. There was a lot of discussion with witnesses about how the National 
Convener would provide legal, and other, advice to children’s hearings. Concern 
was raised by some witnesses that the methods of communicating legal advice, as 
set out in the Policy Memorandum, were not workable. The provision of advice via 
telephone, in particular, was queried, with the representative from CPAG arguing 
that–– 

“Presumably, advice given by telephone would have to be treated in the 
same way as clarification given by the reporter. In other words, it would have 
to be heard by everybody, which would require some sort of conference calls 
– that might create difficulties in some locations. [...] I am not saying that it 
could not be done, but it would present some challenges.”34 

                                            
33 Policy Memorandum, paragraphs 13. 
34 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 21 
April 2010, Col. 3436. 
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75. However, the majority of witnesses queried whether this provision was 
necessary in the first place, arguing that there was, currently, little call for legal 
advice–– 

“We need to distinguish between legal advice – in the sense that one would 
get advice from a lawyer about how to defend a court case, for example – 
and clarification. Most of the time, panel members want clarification. As we 
understand it, the revised role for the reporter enables them to provide that 
clarification.”35 

76. SCRA confirmed that, aside from the absence, in future, of pre and post 
hearing discussions between reporters and panel members, reporters would 
continue to offer procedural support to panel members as before.36 

77. The Committee notes the reasons given by the Scottish Government for 
the proposed changes under the Bill in the way legal advice would be 
provided to panel members.  

78. While the Committee acknowledges that the occasions on which panels 
require to seek legal advice are relatively infrequent, it is nevertheless 
concerned that the proposals in the Bill for providing legal advice may give 
rise to some significant challenges. For example, the proposal that advice 
could sometimes be given by telephone appears, on the face of it, to present 
a number of possible practical difficulties. 

79. The Committee’s main concern is that the proposals in the Bill should 
not result in it taking longer for panels to reach decisions as a result of a 
possible need to wait longer than at present for legal advice.  

80. The Committee also seeks further clarity on exactly what is meant by 
legal advice, in what circumstances might the need for such advice arise 
and how it is envisaged that the need for it would be flagged up in advance. 

81. The Committee, therefore, calls on the Minister and his officials to write 
to it in advance of Stage 2, providing further details on how he envisages the 
system for providing legal advice working in practice, including any 
proposed arrangements for training and guidance, in order that stakeholders 
and others may be reassured on these matters. 

Feedback loop 
82. The Policy Memorandum states that during the Bill’s development, panel 
members raised concerns that “once they have made a supervision requirement, 
they rarely know what happens next, either about that supervision requirement or 
indeed about how the relevant local authority implements supervision 
requirements in general”.37 Accordingly, section 173 creates a feedback loop 
whereby local authorities must comply with a request from the National Convener 

                                            
35 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 21 
April 2010, Col. 3435. 
36 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 21 
April 2010, Col. 3459. 
37 Policy Memorandum, paragraph 423. 
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for information regarding the implementation of compulsory supervision orders by 
the authority (this makes it clear that the information gathered will be at a general 
level, rather than relating to specific decisions). The Policy Memorandum goes on 
to state that this will “promote a robust partnership between them [local 
authorities], panel members and local authority professionals”.  

83. The National Convener may disclose the information gathered to panel 
members within that local authority area. The Policy Memorandum states that this 
information will allow panel members “to better understand what types of 
supervision have proved effective and which in turn could help inform future 
decision-making and thus achieve better outcomes for children” as well as enable 
the National Convener to identify, and share, best practice.38 

84. Local authority witnesses supported the principle of providing panel members 
with better information about the services provided by local authorities but 
suggested that the most effective way to do this is within the context of local 
authorities’ children’s services. COSLA argued that the information would be better 
collated and circulated at local level39 while the Association of Directors of 
Education in Scotland (ADES) argued that this might lead to panel members being 
lobbied by service providers as a way of promoting their service.40  

85. The Minister reiterated the Scottish Government’s objective that the feedback 
loop acts as a mechanism to “broaden and deepen panel members’ knowledge 
and understanding” of the implications and implementation of hearing decisions. 
The Minister also sought to allay a possible concern of local authorities that the 
feedback loop might be used as a way of monitoring them— 

“I think that local authorities fear that the national convener will somehow 
monitor their performance and criticise or expose failings. […] it is not our 
intention to place that extra burden of scrutiny on them [local authorities]. […] 
scrutiny of local authorities will not be one of those functions.”41 

86. Other witnesses emphasised the ways in which better and more accessible 
information about the implementation of hearing decisions would enable the 
National Convener to take an overview and address any issues that might arise. 
Witnesses also felt that a National Convener overview would help tackle issues 
around differing definitions of unallocated cases. Even so, concerns were raised 
that the mechanism might be overly bureaucratic.42 

                                            
38 Policy Memorandum, paragraph 60. 
39 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 14 
April 2010, Col. 3413. 
40 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 14 
April 2010, Col. 3411. 
41 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 5 May 
2010, Col. 3515. 
42 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 14 
April 2010, Col. 3444–6. 
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87. The representatives of panel members who gave evidence to the Committee 
were unanimous in their belief that health boards should be under the same duty 
to provide information on implementation to the National Convener.43 

88. The Committee notes the reasoning behind the proposal for a feedback 
loop and welcomes this as a useful step forward. 

89. However, the Committee believes that although consistency in training 
and in decision making can be valuable, one of the strengths of the system 
is that decisions can be made which are appropriate to the needs and 
circumstances of the child, and these can, of course, vary depending on the 
characteristics of the community where the child lives. It is important that 
the system retains this flexibility. 

90. The Committee believes that, although the proposed feedback loop 
would be helpful at a strategic level, it remains to be convinced that this 
proposal will achieve its objective of informing panel members of what 
happens after compulsory measures are agreed.  

91. The Committee, therefore, is inclined to agree with COSLA’s suggestion 
that the information supplied by local authorities would be more useful if 
collated and circulated at a local level. The Committee calls on the Minister 
to examine the practicalities of developing some form of localised feedback 
loop that would support and encourage the development of best practice 
and high quality decision making that would have regard to local 
circumstances and local resource availability. 

Enforcement against local authorities 
92. Sections 138 and 139 of the Bill state that the implementation authority – the 
local authority – must give effect to a compulsory supervision order. Section 140 
states that, where sections 138 and 139 are breached, a children’s hearing may 
direct the National Convener to give the implementation authority notice of an 
intended application to enforce the authority’s duty. The authority is given 21 days 
to implement the compulsory supervision order and the reporter must then arrange 
a review hearing. If the review hearing finds that the order still has not been 
implemented, the hearing can direct the National Convener, under section 141, to 
apply to the relevant sheriff principal for an enforcement order. 

93. Enforcement provisions, such as these, do exist in the system as it presently 
operates. However, giving a hearing power to direct the National Convener to 
apply for an enforcement order does represent a change from the current 
legislation, under which the Principal Reporter has discretion as to whether to 
apply for an enforcement order: the hearing presently merely directs the Principal 
Reporter to consider applying for an enforcement order rather than directing the 
Principal Reporter to apply for an order. The effect of the change, therefore, is to 
shift discretion from the national officer (whether reporter or convener) to the 
hearing itself. 

                                            
43 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 14 
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94. The majority of witnesses argued against the removal of the discretion from 
the officer charged with applying for an enforcement order, arguing that it gives 
flexibility and enables the system to reflect on, and respond to, any changes in the 
child’s circumstances. The SCRA Principal Reporter, who currently has the 
discretionary power to apply for an enforcement order, stated that it was “critical” 
that the National Convener’s power is discretionary.44  

95. The Association of Directors of Social Work in Scotland (ADSW) argued 
that— 

“It would not make sense to follow through with enforcement just because 
there was no discretion if the child’s circumstances had changed to the 
extent that the enforcement that had been deemed necessary was no longer 
required. We should not remove that flexibility.”45 

96.  Witnesses also highlighted that issues regarding the non-implementation of 
local authority obligations have often been resolved before a case has gone to 
court and argued, again, that the flexibility provided under the Principal Reporter’s 
discretion could be useful in these situations. 

97. COSLA argued that the removal of the current discretion could lead to “a 
system of sides rather than partners”, concluding that “we would have preferred it 
if the bill had explicitly reinforced and driven that multi-agency partnership 
approach, with information being shared and feedback going directly to the panel 
rather than indirectly, through a national body.”46 

98. In response to these concerns, in a letter dated 30 April 2010, Scottish 
Government officials stated that section 140(2) provides discretion for the 
children’s hearing to give the local authority notice of an intended application by 
the National Convener to enforce the authority’s duty.47 The Minister re-stated the 
role of this provision during his evidence, arguing that the Bill sought to provide 
children’s hearings with this discretion and that the primary reason for introducing 
the measure is “for the sake of openness and transparency”. The Minister went on 
to state that— 

“Local authorities, in particular, may fear that there will be an immediate leap 
towards an enforcement order, but that is not the case. There will have to be 
two full review hearings, with plenty of opportunity to engage with all the 
partners before the national convener will be allowed to apply to the sheriff 
court for an enforcement order.”48 

                                            
44 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 21 
April 2010, Col. 3460. 
45 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 14 
April 2010, Col. 3408. 
46 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 14 
April 2010, Col. 3416. 
47 Scottish Government. Letter from the Children’s Hearings System Reforms Branch dated 30 
April 2010. 
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99. Barnardo’s Scotland, amongst others, highlighted that the implementation of 
hearing decisions fall to a number of different agencies, some of which are outwith 
local authority control (for example, health boards). It argued that an 
understanding of this is necessary when considering this issue but that this is not 
recognised in the Bill— 

“We need to look at the scope of that compulsion [to enforce a hearing 
decision] and where it should be directed. […] We need to be clear that if any 
agency is compelled to take action, it can practically implement that action.”49 

100. ADSW did not support the extension of the enforcement powers to other 
agencies but did argue that “the bill should reflect, much more than it does, the 
multi-agency nature of responsibilities in delivering services to children”.50  

101. Some witnesses argued that the non-implementation of hearing decisions is 
sometimes due to hearing panels recommending services that do not exist and 
highlighted the need for panel members to be trained to know what services were 
provided by local authorities and other agencies.51  

102. One of the training officers argued that reducing the period between a 
hearing and a review (usually held annually but reviews can be held after a 
minimum of three months at the request of a child or relevant person) would 
enable non-enforcement issues to be identified earlier, as “three months is too 
long for a child to wait for something to happen.”52 The case of a three month wait 
for the non-enforcement of a contact arrangement with a parent was given as an 
example. This would identify and address non-enforcement issues more directly. 

103. In relation to the concerns that the Bill does not recognise the role of other 
service providers and their obligations, the Minister stated that the Scottish 
Government did “not want to dilute the local authority’s responsibility for 
implementing the decisions of children’s hearings, which is why we want to 
maintain that clarity around local authorities’ obligations”. The Minister did, 
however, indicate that he would be prepared to consider any relevant 
amendments on encouraging multi-agency working.53 

104. The Committee notes the proposal that the current power to apply for 
an enforcement order be transferred to the National Convener, as principal 
officer of CHS. 

105. The Committee notes that the current enforcement power may only be 
exercised against local authorities and the Bill as introduced makes no 
proposals to change this. The Committee believes that, because children’s 
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hearings’ decisions can only impose duties on local authorities, this does 
not take into account the role of other agencies in delivering services to give 
effect to these decisions. 

106. The Committee welcomes the Minister’s commitment to consider this 
matter further and will monitor the position at Stage 2. 

Area support teams 
107. Area support teams are provided for in Schedule 1. Paragraph 12 provides 
that the National Convener must establish and maintain committees, to be called 
area support teams, in different areas in Scotland and that each local authority 
must be consulted in designing these areas. Paragraph 13 makes provisions for 
the functions of these area support teams. The National Convener may delegate 
to area support teams any of his/her functions by section 6 (power to select 
hearing members), paragraph 1 of schedule 2 to the Bill (recruitment of panel 
members) and any other functions the National Convener may choose (except the 
provision of legal advice to hearings and appointment of panel members). 

108. COSLA expressed concern about the lack of detail about the role of area 
support teams. This was echoed by many other witnesses. COSLA stated that— 

“If delivery is to remain within the local authority, the bill will simply create a 
very complex bureaucratic structure to deliver much the same service as is 
provided at present. Any improvements will be dependent upon the national 
standards—which we accept are needed anyway—so the cost seems 
disproportionate. The expenditure involved would be better reinvested in the 
quality of the support services that are delivered.”54 

109. The Committee has already noted the views of local authorities and some 
representatives of panel members, who strongly argued for retaining responsibility 
for panel members at local authority level, at paragraphs 63 to 67. The Joint 
Central CPAC did, however, agree that there was scope for the 30 current CPACs 
to merge to create larger local teams as “there is the possibility of undertaking 
some merging but still meeting local needs”. 55 

110. The Minister accepted that there needs to be more detail on the role of area 
support teams but argued that this would be for the National Convener to provide. 
The Minister reaffirmed the Scottish Government’s encouragement to local 
authorities to become involved in the discussions on this issue.56 

111. The Committee recognises that the children’s hearings system hinges 
on the commitment of volunteer panel members. It is, therefore, essential 
both that the proposed changes command the support of panel members 
and that the changes enable panel members to be provided with as much 
support as possible to enable them to carry out their role effectively. The 
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Committee believes that at least some of that support should be provided at 
local level, through the area support teams. 

112. The Committee accepts that the National Convener will have 
responsibility for delegating functions to area support teams but notes the 
concern across stakeholder groups about the lack of detail about the role of 
area support teams in the children’s hearing system. 

113. Further to its earlier recommendations regarding the importance of 
maintaining local connections with the children’s hearings system, the 
Committee urges the Scottish Government to provide further guidance on 
this matter to provide reassurance to these stakeholder groups. 

Financial provision 
114. The Financial Memorandum states that the overall additional cost arising 
from the Bill will be £2.51m per annum.57 In terms of the costs falling to local 
authorities, the Financial Memorandum states that— 

“local authorities will continue to carry out a range of functions, such as 
support for safeguarders and panel member recruitment, and take on a new 
role providing information to the National Convener on the implementation of 
supervision orders. Other functions, such as the payment of panel member 
expenses, will pass to Children’s Hearings Scotland. Subject to further 
discussions with local authorities, our intention is that local authorities should 
retain the £3m they currently spend annually on supporting the Hearings 
system to carry out the role envisaged under the new arrangements.”58 

115. COSLA raised concerns with the Committee that the proposals set out in the 
Financial Memorandum were “inadequate and underdeveloped and could cause 
more problems than they would solve for local authorities”. COSLA argued that the 
costs were based on 2007 costs, referred to efficiencies without identifying where 
these would be made and underestimated in-kind costs.59 COSLA went on to state 
concerns about the costing of the information duty and safeguarders’ expenses.60  

116.  In its report to the Education, Lifelong Learning and Culture Committee, the 
Finance Committee reported that it— 

“[…] cannot ignore the strength of evidence received from COSLA and local 
authorities and in particular the significant uncertainty on the likely costs of 
this Bill. The Committee is concerned that the lack of detail makes it 
exceptionally difficult to assess whether the FM is accurate.”61 
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117. The Minister rejected COSLA’s concerns, arguing that COSLA had not 
provided any evidence that the costs had been underestimated or were 
inaccurate. In response to the comments raised in the Finance Committee’s 
report, the Minister argued that the Bill did not place any significant obligations on 
local authorities, excepting the feedback loop, and, in fact, placed fewer 
responsibilities on them. The Minister argued, therefore, that it was “reasonable to 
base estimates of future costs on the current level of costs that are expended in 
performing the activities in question”62 

118. The Committee notes the contents to the Finance Committee’s report. 

Scottish Children’s Reporter Administration 

119. Part 2 of the Bill sets out the statutory framework for SCRA and updates 
some of the governance arrangements to reflect current best practice.63 The role 
of the Principal Reporter is, largely, unchanged and is summarised in the Policy 
Memorandum.64  

120. A number of witnesses brought the provisions of sections 58 and 59 to the 
attention of the Committee. These sections set out the obligations of local 
authorities and the police to provide information to the principal reporter when a 
child is in need of protection, guidance, treatment or control and when the local 
authority or police consider that a compulsory supervision order should be made. 
This provision is in contrast with the current requirement that local authorities and 
the police should refer a case when they consider that a compulsory supervision 
order may be necessary. This change seems to move the key decision making 
power from reporters, traditionally the gatekeepers to the children’s hearings 
system, to local authorities and the police. 

121. Concerns were raised about this change. A representative of CPAG was 
concerned that “people may well err on the side of saying that the test is not met” 
and that vulnerable children may not be brought within the system.65 

122. SCRA did not support this aspect of the Bill, arguing in oral evidence that–– 

“The change raises the threshold too high. The reporter's role is to act as a 
gatekeeper in the system; the reporter has that independence. The test that a 
referral "may be" required seems to us to reflect appropriately the standard at 
which we should consider referrals. "Should" puts it too high and there is a 
danger that referrals would slip, without independent scrutiny and without 
consideration whether referral to a hearing is appropriate. We share the 
reservation about the change in wording.”66 
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123. The Committee notes the concerns raised by some witnesses in 
relation to sections 58 and 59. The Committee is aware that many people 
within the system consider the reporters’ role as gatekeeper to the 
children’s hearings system to be an important safeguard in the system and 
believe that the current provision should be retained.  

124. The Committee, therefore, calls on the Scottish Government to explain 
if this proposed change was intentional and, if so, the rationale for the 
change. 

Safeguarders 

125. Part 4 of the Bill relates to safeguarders. Section 30 requires each local 
authority to establish a panel of safeguarders, section 31 sets out safeguarders’ 
functions and section 32 creates a mechanism for the termination of appointment 
in certain circumstances. 

126. Section 31(1) of the Bill states that the functions of a safeguarder are to 
prepare a report on the child on appointment; to attend hearings, so far as is 
reasonably practicable; and to prepare any other report if requested to do so. The 
Bill does not specify the role of a safeguarder although the Policy Memorandum 
states that this would be to “provide the children’s hearings and courts with an 
independent assessment of what is in the child’s best interests”.67 (This is in 
contrast with the Children (Scotland) Act 1995, which provides that the role of a 
safeguarder is to safeguard the interests of the child in the proceedings (section 
41(1)(a))).  

127. The Policy Memorandum states that the most significant change for 
safeguarders under the Bill is the independent right of a safeguarder to appeal 
against a decision of a children’s hearing and that this provision has been made at 
the request of the Scottish Safeguarders Association (SSA).68 

Single, national body of safeguarders 
128. Unlike the proposals in respect of panel members, the Bill retains local 
authorities’ responsibility for the recruitment, selection, training and monitoring of 
safeguarders. The Policy Memorandum refers to the Scottish Government’s 
deliberations regarding responsibility for the management and appointment of 
safeguarders. It states that the Scottish Government believes that it is 
inappropriate for this responsibility to lie with either CHS or SCRA, in order to 
maintain the independence of safeguarders. The Scottish Government also 
believes that it is not cost effective to create a single, national body for 
safeguarders.69 

129. A number of witnesses stated their preference that safeguarders be 
managed within a single, national body. Witnesses specifically highlighted the 
need to improve the consistency of quality of safeguarders across Scotland, 
particularly in relation to the quality of safeguarders’ reports, and to improve 
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accountability. ADSW argued that, in its experience, local authorities’ management 
of safeguarders had been “pretty lax”, with safeguarders becoming “pretty 
autonomous” after their appointment and no real mechanism existing to remove 
those safeguarders who were not undertaking their responsibilities appropriately.70 

130. COSLA viewed the issue from a structural perspective and argued that, as 
safeguarders were a component of the decision making of a hearing, there was a 
potential conflict in having them managed by another component of the system.71 

131. SSA argued strongly for a national body to set national standards for the 
recruitment, training and monitoring of safeguarders. The Association also argued 
that, alongside national standards, a mechanism to remove poorly performing 
safeguarders should be developed. Witnesses argued that, although it is possible 
to remove a safeguarder–– 

“if we do not have a code of practice, how can it be decided that I am not fit 
for purpose [...] When complaints are raised about safeguarders, sometimes 
the safeguarder decides not to be a safeguarder any more and sometimes 
the local authority faffs about for so long that people forget that they have 
complained and the issue goes away. That is not satisfactory.”72 

132. Witnesses suggested that one option would be to include safeguarders in the 
single, national body for safeguarders in court, as recommended by the Gill Civil 
Courts Review.73 

133. In response to these points, the Minister explained that the Scottish 
Government did not believe it would be proportionate to set up a national body for 
fewer than 200 safeguarders. The Minister highlighted the Gill Civil Courts Review 
as recommending a consistent approach to the recruitment and training of 
safeguarders, reporting officers and curators ad litem and argued that this would 
be pursued through subordinate legislation. 74 

134. The Committee notes the Minister’s position on whether there should 
be a national body for safeguarders.  

135. The Committee regards this as something of a missed opportunity. 
Although the Committee accepts that it would not be appropriate to place 
responsibility for safeguarders with either of the existing and proposed 
national bodies (the Scottish Children’s Reporter Administration (SCRA) and 
CHS), the same arguments about the need for consistency and 
modernisation as have been applied to the operation of children’s panels 
equally apply to safeguarders. 
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136. Although the Committee accepts that the Scottish Government may be 
reluctant to establish another public body, it questions whether there may 
be options for some kind of halfway house, for example, a national 
committee that would be responsible for setting national standards and 
training. This could be an independent body but could possibly draw its 
administrative and other support resources from CHS. 

137.  The Committee requests, therefore, that the Scottish Government 
provides fuller clarification on the decision to rule out a national body for 
safeguarders and what the indicative costs of such a body were.  

138. The Committee also calls on the Minister to provide more detailed 
information on how the “consistent approach to the recruitment and training 
of safeguarders, reporting officers and curators ad litem” recommended by 
the Gill Civil Courts Review will impact on safeguarders for children’s 
hearings. 

Safeguarders’ role 
139. Many witnesses referred to what they saw as a lack of clarity regarding the 
role of safeguarders in the children’s hearing system. 

140. The SSA expressed dismay at the fact that the Bill does not specify the role 
of safeguarders, beyond that of writing reports–– 

“In many ways, the Bill will change our role because it will remove our central 
role of safeguarding the child in the proceedings. Our association believes 
that, under the functions of the safeguarder as outlined in the bill, we will 
almost become report writers, which is not what a safeguarder should be.”75 

141. The SSA’s argument is built on broader concerns that the role of safeguarder 
in general is misunderstood. Another representative elaborated on this point–– 

“It worries me a little that the appointment of a safeguarder is often viewed as 
being for the purpose of filling in information that is lacking in the existing 
reports, and information that should have been obtained from other 
sources.”76 

142. The Family Law Association was agreed that there was “an opportunity in the 
bill to clarify the role of the safeguarder”, but it said that it was “not helpful to 
restrict it in the way that has been proposed”.77  

143. The Committee notes the views it heard that there is often confusion 
surrounding the role of safeguarders.  
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144. The Committee also agrees with witnesses that it would have been 
helpful to set out clearly in the Bill the role of safeguarders, as it is currently 
set out in the Children (Scotland) Act 1995 and, therefore, calls on the 
Scottish Government to consider amending the Bill at Stage 2 to provide a 
clear definition of the role of safeguarders within the children’s hearing 
system.  

Safeguarders, curators ad litem and legal representatives 
145. Committee members explored with witnesses the different roles of 
safeguarders, curators ad litem and legal representatives. The office of curator ad 
litem is a non-statutory office with virtually the same functions as a safeguarder. 
Some courts appoint a curator rather than a safeguarder. The previous draft Bill 
contained provisions that would have prevented this, but these have not been 
retained in the current Bill. It is the role of both safeguarders and curators to 
safeguard the child’s interests. 

146. The Scottish Safeguarders Association was clear in its view that the Bill did 
not lack clarity over the respective roles of the three appointments, but added that 
it supported the draft Bill’s provision that would have prevented the appointment of 
curators.78 

147. The Committee notes that it is the practice in some parts of Scotland 
for sheriffs to appoint a curator, rather than a safeguarder. The Committee 
seeks clarification on how the Scottish Government arrived at its position on 
this issue. 

PROCEDURAL CHANGES TO THE SYSTEM 

Legal Aid and advice 

148. Part 19 of the Bill amends the Legal Aid (Scotland) Act 1986, with section 
178 of the Bill inserting into the 1986 Act a new Part 5A, Children’s Legal Aid, and 
Part 5B, Children’s Legal Assistance. Part 5A will replace section 29 of the 1986 
Act, which presently governs the availability of legal aid at court proceedings 
connected to children’s hearings (either at sheriff court proceedings to establish 
grounds of referral or on appeal). It will also replace the current interim scheme 
(managed by local authorities) for legal representation of children and relevant 
persons at children’s hearings themselves. The current scheme was introduced by 
regulations as a result of decisions of the Inner House of the Court of Session in S 
v. Miller (2001) and K v. Paterson (2009) that the failure of the state to provide 
funded legal representation would, in some circumstances, amount to a breach of 
the ECHR right to a fair hearing. 

149. The Policy Memorandum states that the interim scheme has “significant 
limitations” as local authorities have no particular expertise in identifying 
appropriate lawyers and this role “is not ideal in terms of demonstrable fairness 
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and independence”. For these reasons, the Bill proposes that the Scottish Legal 
Aid Board (SLAB) take over responsibility for the scheme.79 

150. Section 28C of the 1986 Act provides that what is to be called children’s legal 
aid will be made available automatically to a child attending a children’s hearing in 
three circumstances: (i) where the hearing is held because a child protection order 
has been made, (ii) where it might be necessary to make a compulsory 
supervision order with an authorisation to place the child in secure 
accommodation, and (iii) where the hearing is held because a child is being 
apprehended by the police but no criminal proceedings against the child are being 
pursued. 

151. The Bill does not contain provision directly covering children’s hearings 
arranged for other reasons (the generality of hearings), nor does it provide legal 
aid for relevant persons attending children’s hearings. Instead, a new section, 
section 28K, allows Scottish Ministers, by regulations, to extend or restrict the 
types of hearings for which children’s legal aid will be available and the persons 
who will be eligible. It is intended that these regulations will replace the existing 
2002 and 2009 regulations under which legal representation is provided whenever 
this is necessary to ensure effective participation at the hearing of the child or 
relevant person. Instead of legal representation provided by the state, there will be 
legal aid or legal assistance, allowing the child and relevant person to choose their 
own lawyer. The test for eligibility will be the same. 

152. At sheriff court proceedings to establish grounds of referral, and on appeal, 
children’s legal aid will be made available to the child and the relevant person 
under sections 28D and 28E respectively of the 1986 Act. Instead of, as at 
present, the sheriff or the court determining eligibility, the matter will be in the 
hands of SLAB. It is hoped that this change will improve consistency of decision-
making across Scotland in relation to applications for legal aid. The tests for 
eligibility for legal aid at proceedings to establish grounds of referral are to be that 
(i) it is reasonable in the particular circumstances of the case for the child and/or 
relevant person to receive legal aid and (ii) after considering the financial 
circumstances of the child and relevant person SLAB is satisfied that the expenses 
of the case cannot be met without undue hardship. In addition, if the child is the 
applicant, SLAB must be satisfied that it is in the best interests of the child that 
children’s legal aid be made available. 

153. In addition to children’s legal aid, legal advice and assistance, and 
“assistance by way of representation” (known colloquially as ABWOR) will 
continue to be available under the 1986 Act to children and relevant persons 
preparing for children’s hearings and the Minister has confirmed that this will be 
the main source of funded representation at hearings. The Bill inserts a new Part 
5B into the 1986 Act to allow SLAB to establish a register of solicitors and firms 
who will be eligible to provide children’s legal assistance. A crucial aspect of this 
register will be the code of practice that the Board must draw up under a new 
section, section 28M, and solicitors seeking to access funds via children’s legal 
assistance will be able to do so only if they comply with this code of practice. The 
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Board will have power to investigate and remove from the register solicitors who 
may not be complying with the code of practice. 

154. A new section, section 28J, will empower SLAB to levy contributions towards 
the expense of the case on those receiving children’s legal aid, at different rates, 
depending upon the income and disposable capital of the person. 

155. The Bill, as currently drafted, does not provide for legal aid to be made 
available at court proceedings other than those under Parts 10 and 15 of the Bill 
(sections 28D and 28E). The power to make regulations in section 28K is limited to 
proceedings at children’s hearings. It follows that no children’s legal aid will be 
available at court hearings under other parts of the Bill, the most obvious of which 
is proceedings before the sheriff in connection with child assessment and child 
protection orders, which are governed by Part 5. Likewise, pre-hearing panels are 
governed by Part 8 of the Bill, and though they may count as proceedings before a 
children’s hearing and so be eligible for cover by means of regulations made under 
section 28K, it is not clear from the face of the Bill whether such panels are 
proceedings before a children’s hearing. 

156. The Committee recognises that the provisions in relation to legal 
representation are extremely complex. Scottish Government officials stated that 
this was necessary as the Bill is hooking on to the existing legal aid system.80 In a 
letter to the Committee, dated 20 May 2010, the Minister set out that legal 
representation for both children and relevant persons before a children’s hearing 
panel would be funded by ABWOR and legal representation before the courts 
would be funded by children’s legal aid. 

157. A number of witnesses gave evidence on the benefits of the system of legal 
representation. SCRA supported these provisions, arguing that— 

“in the limited circumstances in which, at the moment, legal representatives 
can be appointed they can serve an important purpose in supporting what 
Kilbrandon and the hearings system itself are all about, which is to 
encourage the effective participation of relevant persons at hearings. In any 
case, such appointments should be limited to complex cases or 
circumstances in which no one who is not a legal person, if you like, is 
available to help a parent who might have been judged as being unable to 
participate effectively.”81 

158. SCRA also advised the Committee that it believed that the test of effective 
participation was currently being applied, and that the number of legal 
representative appointments was relatively low.82 
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159. The Family Law Association gave evidence to support its views about the 
benefits of legal representation at children’s hearings, detailing the support that 
lawyers have in interpreting the procedure and options available to them— 

“We represent people who are often inarticulate and struggle to cope with 
parenting. […] The relevant person, perhaps the parent of the child 
concerned, goes into the room and is faced with a range of people who are 
professionally qualified and articulate and are dealing with a report, perhaps 
containing a recommendation from a social worker, that the relevant person 
may strongly object to. They may feel that the report contains factual 
inaccuracies or they may simply not understand what is being asked of them. 
[…] To be able to face that room and articulate those concerns is a major 
challenge, and it is important that people should have advocacy support for 
that.” 

160. A number of concerns were raised, however, in relation to the legal 
representation provisions in the Bill. First, many stakeholders argued that the 
increasing availability of legal aid would result in the formalisation of the children’s 
hearings system and would add to the number of adults in the room. Many argued 
that this was against the child centred ethos of the Kilbrandon report. 
Representatives from the SSA spoke of their experiences of legal representatives 
at hearings, as one of its representatives told the Committee— 

“Sadly, my experience is of solicitors who are not trained in understanding 
what hearings are about. Solicitors take instructions from clients before they 
enter hearings. Although discussion at hearings might mean that clients shift 
their view slightly, solicitors sometimes continue to make submissions as 
instructed and ask not to be interrupted while making their submissions, to 
ensure that their clients' views are heard.”83 

161. Witnesses spoke of the importance of training for panel members to manage 
situations to avoid them becoming too legalistic and of an effective code of 
practice for legal representatives to prevent hearings becoming too adversarial. 
The SSA argued that the essential aim of any code of practice should be “to 
ensure that involvement is not adversarial and that no one is trying to win a case 
or score points”.84 

162. Witnesses were also concerned that applications for legal aid to SLAB, as 
opposed to the current situation of legal representatives appointed by local 
authorities, would cause delays in the system. During oral evidence, SCRA argued 
that “delays might be a difficulty, but the dialogue that we have had suggests that 
our concerns about ensuring that someone is automatically available to parents for 
emergency hearings or at very short notice can be met through, say, the 
introduction of a duty solicitor scheme”.85 
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163. At the Committee session on 5 May 2010, officials, accompanying the 
Minister, confirmed that discussions with SLAB were on-going and expressed 
confidence that the decision-making process would not unduly delay the holding of 
children’s hearings, stating that SLAB is well used to providing legal representation 
at short notice when necessary.86 The Committee notes the Minister’s statement in 
his letter of 20 May 2010 that, under ABWOR, there is no application to SLAB, 
rather decisions on eligibility are taken directly by the child or relevant person’s 
solicitor. The Bill also provides for legal aid to be granted automatically to children 
for hearings to review child protection orders. It was also confirmed that legal aid 
would be extended at Stage 2 to include applications to the sheriff for the variation 
or termination of child protection proceedings orders and that its present omission 
was an oversight. 

164. Some stakeholders raised concerns over whether SLAB is the right 
organisation to administer the legal aid for children’s hearings. The Family Law 
Association argued that “at present, legal aid for court proceedings is determined 
by the sheriff, so I suggest that sheriffs are in a position to make such judgements, 
on the basis of information.” It concluded that “it is not appropriate for the 
judgement to be made at administrative level”.87 Scottish Government officials 
responded to this point, arguing that “hooking into SLAB’s existing processes and 
procedures will mean that legal representation and the appointment of legal 
representatives are more standardised and consistent than at present”.88 

165. The Committee was also concerned about the equity of criteria for adults to 
receive legal aid as relevant persons. In his letter to the Committee, dated 
20 May 2010, the Minister confirmed that eligibility for ABWOR would be assessed 
according to the same effective participation test that is currently used under the 
interim scheme. The Minister also clarified that the eligibility test for children’s legal 
aid takes into account the interests of the child as well as a test of 
reasonableness. The eligibility for legal aid for relevant persons only considers a 
test of reasonableness. 

166. Officials later clarified that a person seeking relevant person status would 
only be eligible for legal aid if they were refused relevant person status and 
launched an appeal to a sheriff.89  

167. The major driver in the changes to the provision of legal aid has been the 
ECHR. The inevitable result of making legal aid available for hearings will be that 
rather more solicitors and advocates are likely to appear at hearings than in the 
past. Some consultees in their written responses to the Committee have 
expressed regret about the increased presence of lawyers and some have 
expressed the fear that a more adversarial approach to the resolution of children’s 
problems is being required.  
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168. The Committee notes the concerns expressed by some witnesses that 
hearings may become more adversarial as a result of the provisions 
contained in the Bill. The Committee, however, recognises that European 
Convention of Human Rights (ECHR) considerations require that children 
and relevant persons must be given the opportunity to participate 
effectively.  

169. The Committee also notes that many of the children and relevant 
persons who attend hearings are often the most vulnerable in society and 
least able to articulate their interests.  

170. It is the Committee’s view that is unlikely that extending legal aid to 
hearings will alter radically the nature of the hearings system in Scotland. 
However, this will depend on panel chairs being effectively trained to 
manage legal representatives’ participation within the hearing and on family 
lawyers being appropriately trained in the ethos and aims of the children’s 
hearings system. The Committee considers it essential that measures be put 
in place to ensure that such training takes place. 

171. The Committee also notes concerns raised by some stakeholders that 
applying to the Scottish Legal Aid Board (SLAB), rather than local 
authorities, for legal aid will delay children’s hearings. The Committee notes, 
however, the belief of the SCRA and the Scottish Government that such 
delays are unlikely to occur in practice.  

Legal aid for safeguarders to appeal hearing decision 
172. The Bill introduces a power, at section 178, for safeguarders to appeal 
against a decision of a children’s hearing. The Bill does not, however, make 
provision for a safeguarder to be awarded legal aid in order to do so. 

173. When questioned about this, the Minister confirmed that the Scottish 
Government would consider this further at Stage 2 of the Bill. 

174. The Committee welcomes the Minister’s commitment to address the 
omission within the Bill to extend legal aid to a safeguarder when appealing 
against a decision of a children’s hearing. 

Grounds for referral 

175. The Policy Memorandum defines grounds for referral as the grounds by 
which a child can be referred to a children’s hearing. It goes on to state that these 
“usually relate to a specific incident or evidence of risk to the child that indicate 
that compulsory measures of supervision may be required”.90 It is the reporter who 
determines whether there are grounds for referral during initial investigations and 
the reporter must come to the view that it is necessary to make a compulsory 
supervision order, as well as finding grounds, in order to arrange a children’s 
hearing. 
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Modernisation of grounds for referral 
176. The Policy Memorandum states its intention in the Bill is to modernise the 
grounds for referral, simplify the language and ensure that the most vulnerable 
children and young people – those in circumstances involving self harm, exposure 
to domestic abuse and anti-social behaviour which does not involve a crime being 
committed91 – receive the attention of the system.92  

177. Section 65 sets out 15 grounds; the grounds of incest and solvent abuse 
have been removed as no longer necessary, a new ground of domestic violence is 
included and some grounds have been restructured.  

178. Witnesses were broadly in agreement with the proposals for revised grounds, 
including SCRA. The Scottish Child Law Centre (SCLC) argued that the issue of 
forced marriages, for either the proposed bride and groom and siblings, should be 
addressed in the revision of grounds on the basis that “it is a small but growing 
issue in Scotland”.93 SCRA suggested that guidance be provided on the definition 
of domestic violence, following some confusion in the past.94 

179. In relation to the suggested additional ground of forced marriage, Scottish 
Government officials suggested that the section 65(2)(e)(ii) ground that the child’s 
health, safety or development will be seriously adversely affected might be applied 
but undertook that “if it turns out that the bill does not obviously cover forced 
marriage, we can look again at the issue to see where we can make that more 
explicit”.95 

180. The Committee notes that the grounds for referral have been 
modernised although remains to be convinced that the grounds have been 
simplified. 

181. The Committee welcomes officials’ undertaking to consider whether a 
separate ground is required for forced marriage or if it could be covered by 
section 65(2)(e)(ii). The Committee calls on the Scottish Government to 
discuss this issue further with the SCRA and report back to the Committee 
in advance of Stage 2. 

Single ground for referral 
182. A number of witnesses argued that a single, generic ground of a child in need 
of compulsory measures would be preferable to the current system, as this would 
be easier for children to understand and would focus the hearing on the needs of 
the child, rather than the behaviour. Witnesses referred to this single, catch-all 
ground which the Guernsey children’s hearing system had adopted.96 
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183. The SCLC, amongst others, favoured a single ground for referral, focused on 
the circumstances of the child, on the basis that— 

“The only children who come to a hearing because they have offended are 
those who are in need of compulsory measures of care because the rest of 
their life is in a mess. […] That means that we are slamming vulnerable kids 
with a double whammy.”97 

184. It went on to argue that— 

“we need to address the behaviour and the reason for it rather than put a 
label on somebody that young and say, “You are now a criminal.” In effect, 
that is what we are doing.”98 

185. SCRA expressed some concern about a single ground, however, arguing 
that it was unclear whether “it would give sufficient fair notice to the child and the 
relevant person of exactly why the child has been referred”.99 

186. In correspondence, a Scottish Government official clarified that the Children 
(Guernsey and Alderney) Law 2008 does, in fact, set out multiple grounds similar 
to those in the 1995 Act. 

187. The Minister also argued against the introduction of a single ground, stating 
that— 

“I think that they [the child and relevant persons] deserve a clear exposition 
of why they are being called before a children’s hearing. I do not think that 
one general catch-all ground for referral would provide the transparency and 
clarity that children and relevant persons need.”100 

188. In response to the concerns that using an offence ground might lead to the 
criminalisation of a child, the Minister, in a letter to the Committee, suggested that 
the ground for referral at section 65(2)(m) (that the child’s conduct has had, or is 
likely to have, a serious adverse effect on the health, safety or development of the 
child or another person) might be appropriate for minor offending behaviour. 

189. The Committee notes the view of children’s organisations that the 
existing grounds should be replaced by a single ground for referral, based 
on the needs, rather than the behaviour, of the child. On balance, however, 
the Committee agrees with the Minister that the current situation where more 
detailed grounds are set out, is helpful for children and relevant persons to 
understand as fully as possible the reasons for referral. 
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190. The potential result of a gap between the age of criminal responsibility and 
the age at which prosecution may take place is that, where an offence ground was 
accepted by the child rather than established by the sheriff court (following refusal 
to accept the grounds), the child would carry a criminal record through to 
adulthood without the facts being considered in a court trial and without the child 
having legal representation.  

Criminal record 
191. A children’s hearing cannot interfere in the life of any child unless a ground 
for referral has been accepted by the child and relevant persons, or been 
established by evidence before the sheriff, or been deemed by the sheriff to have 
been established. If the ground for referral was that the child has committed an 
offence, then section 3 of the Rehabilitation of Offenders Act 1974 applies. This 
provides that where such a ground has been accepted by the child and relevant 
person, or established to the satisfaction of the sheriff, or deemed established by 
the sheriff, “the acceptance, or establishment (or deemed establishment), of that 
ground shall be treated for the purposes of this Act [...] as a conviction, and any 
disposal of the case thereafter by a children’s hearing shall be treated for those 
purposes as a sentence”. The child acquires thereby a criminal record. Section 5 
of the 1974 Act rehabilitates the child (that is to say treats the child as not having 
committed an offence) after one year from the conviction (i.e. from the acceptance, 
establishment or deemed establishment of the ground), or at the end of the period 
of the sentence (i.e. the termination of the supervision requirement), whichever of 
these periods is the longer. The record is, for most purposes, expunged. 

192. One important purpose for which the criminal record is not expunged is in 
relation to disclosure of the offence by means of a standard or enhanced 
disclosure certificate issued by Disclosure Scotland (established under the Police 
Act 1997). Anyone applying for various positions is now obliged to reveal, by 
means of an enhanced disclosure certificate, their criminal record. This includes in 
particular positions involving caring for, training, supervising or being in sole 
charge of persons under the age of 18, or vulnerable adults. So any person 
seeking a post as, for example, a teacher, nursery worker, foster carer, or a 
volunteer with a voluntary organisation is required to provide an enhanced 
disclosure certificate. This will contain details of all convictions including those 
spent under the 1974 Act, together with any other information that the police have 
maintained in respect of the person such as whether the person has been subject 
to an antisocial behaviour order. Employers are not prohibited from offering 
employment to persons with criminal records (unless the person is disqualified 
from working with children under the Protection of Children (Scotland) Act 2003) 
but they may take the conviction into account in determining whether to employ 
the person. 

193. It follows that when a ground for referral that the child has committed an 
offence has been accepted, or established before the sheriff by evidence, or 
deemed by the sheriff to have been established, that acceptance, establishment or 
deeming is treated as a conviction and will have to be revealed in any 
circumstance throughout the child’s life where a standard or enhanced disclosure 
certificate is required. Depending upon the nature of the offence this might reduce 
or remove entirely the person’s chances of employment in any position involved 
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with children or vulnerable adults. A ground for referral based on the commission 
of an offence is competent for any child over the age of eight, and any acceptance, 
establishment or deemed establishment of the ground in respect of an eight year 
old child will potentially have, therefore, lifelong consequences. Even if a child 
cannot be prosecuted until the age of 12, they may acquire criminal convictions 
(for these purposes) from the age of eight. 

194. In addition, there are two substantive differences between a referral based on 
the child’s committing a criminal offence and all other referrals. First, the age of 
criminal responsibility applies with the effect that no person under the age of eight 
can be referred to a children’s hearing on the basis of having committed an 
offence, for any action by a child below that age is, by definition, not an offence. 
Secondly, though the children’s hearing system is welfare-based, the acceptance 
or establishment of a ground for referral that the child has committed an offence 
has criminal record consequences. In other words the terms of both the 
Rehabilitation of Offenders Act 1974 and Part V of the Police Act 1997, which 
established Disclosure Scotland as an agency of the Scottish Government, apply.  

195. The Committee heard evidence about the age of criminal responsibility, with 
some witnesses pointing out that Scotland has a low age of criminal responsibility 
in comparison with other western countries; the SCLC suggested only the US 
state of South Carolina has a younger age of criminal responsibility, at six. 

196. The Committee also noted the anticipated gap between the age of criminal 
responsibility – the age at which a child can be deemed to be responsible for 
committing an offence and to be referred to the children’s hearings system on the 
offence ground, currently eight – and the age of criminal prosecution – the 
minimum age for prosecution, also currently eight but which, under the Criminal 
Justice and Licensing (Scotland) Bill, if enacted, would rise to 12.  

197. In relation to this, SCLC highlighted the lack of legal advice available to 
children during a hearing when considering whether to accept the grounds of 
referral. The Committee heard that— 

“If they accept the grounds, they accept that they committed an offence 
without ever having any legal advice. We would regard that as intolerable for 
adults. The only time the child will see a solicitor is if they deny the grounds 
for referral. If we are to criminalise children at all we should extend to them 
the same protections that we extend to adults who are accused of 
offences.”101 

198. SCRA argued strongly for a review of the Rehabilitation of Offenders Act 
1974, both in terms of its language – that phrases such as spent conviction is at 
odds with the ethos of the system – and in terms of how a criminal record can be 
shown on a standard or enhanced disclosure when a child reaches adulthood and 
is seeking employment. SCRA added that another possible way to address this 
would be to require a specific risk assessment test if there are concerns about the 
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impact of the child’s behaviour on the community.102 Scotland’s Commissioner for 
Children and Young People (SCCYP) also raised the Rehabilitation of Offenders 
Act 1974 as having “lifelong consequences for children as young as eight” and 
suggested that this should be reviewed.103 

199. In addition, the Commissioner highlighted his “serious concerns” on the issue 
of the retention of DNA, whereby children referred on certain offence grounds 
could have their DNA retained.104  

200. During evidence, the Minister stated the Scottish Government’s position that 
serious offences should continue to appear on disclosure certificates “in the 
interest of public safety”. The Minister went on, however, to agree that situations 
where offences are disclosed over a long period, arguably and disproportionate to 
the offence, should be prevented, and stated the Scottish Government’s 
commitment to address these situations at Stage 2.105 

201. In terms of children accepting grounds without fully understanding the long 
term consequences, Scottish Government officials argued that this was a practice 
issue and a matter best addressed through SCRA-provided guidance and panel 
members’ training.106 

202. The Committee remains concerned that the issue of children carrying a 
criminal record into adult life has not been satisfactorily resolved. On the 
one hand, the Committee acknowledges that it is important that, where a 
child has committed a serious offence and may potentially offend again and 
be a danger to others, it is essential that that information be disclosed to 
those who need to be aware of it, at the appropriate time. On the other hand, 
children who have committed less serious offences should have the 
opportunity to turn their lives around and should not necessarily have to 
carry a criminal record, with the potentially damaging impact on their 
employment prospects that it brings, into adult life. 

203. The Committee notes the Minister’s suggestion that the ground for 
referral at section 65(2)(m) could be used for minor offending behaviour. The 
Committee also notes that it is the reporter’s decision on which ground a 
child is referred to a hearing and that the Scottish Government would have 
no control over the decisions made by reporters. The Committee does not 
regard the Minister’s suggestion as a solution that gets to the heart of the 
problem. The Committee calls on the Minister urgently to consider this 
matter in more detail before Stage 2.  
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Appeals and role of sheriff 

204. Part 15 of the Bill provides that the child, relevant persons and safeguarder 
may apply to the sheriff for a review of certain decisions made by a children’s 
hearing. These decisions are listed in the Policy Memorandum107 and section 148. 
The Policy Memorandum goes on to state that the Bill continues the right of appeal 
against a hearing decision but seeks to clarify the scope of appeal and remedy the 
ambiguity of current powers.108  

205. The Committee considered a number of issues relating to Part 15. First, 
section 51(5) of the 1995 Act provides that a sheriff will allow an appeal if the 
hearing decision is not justified in all the circumstances of the case. The Bill 
changes this, at section 151, to provide for the confirmation of a hearing decision 
when that decision is justified. 

206. SCRA, when asked about this change in language, stated that this did not 
cause it any concern and “did not significantly change the test”.109 

207. Second, the intervention options available to the sheriff following an appeal 
have been extended. Section 51(5)(c)(iii) of the 1995 Act gives the sheriff powers, 
on a successful appeal, to substitute his/her own decision through substantive 
supervision orders rather than refer the matter back to a hearing. During evidence, 
SCRA stated that “there was a lot of discussion and debate about this new 
invasion of the sheriff” after the 1995 Act but that “in practice, sheriffs have been 
reluctant to go there and have stepped in in only a very small number of cases”.110 
Section 151 of the Bill, however, extends these intervention options to allow a 
sheriff to impose supervision, and interim supervision, orders even where the 
appeal has been rejected. 

208. Whilst the Policy Memorandum states that the Scottish Government does not 
anticipate sheriffs using these powers frequently,111 SCRA was concerned that— 

“It will simply create a confused economy of decision making for the child. 
[…] The picture is rather confused and suggests that the role of those on 
hearings as decision makers will be somewhat undermined.”112 

209. SCRA stated its preference for retaining the 1995 Act provision.113 In 
addition, SCRA highlighted that section 151 provides that a sheriff, on considering 
an appeal, may find that a hearing was justified in its decision but now also 
specifically allows the sheriff to consider whether there has been a change of 
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circumstances. Where the sheriff considers that there has been a change in 
circumstances, the extended intervention powers in section 151 are available. 

210. In responding to these points, the Minister argued that these intervention 
powers would be used infrequently and so should be regarded as “a potential 
facility that depends on the circumstances, rather than the norm”. Officials clarified 
that the purpose of these sections of the Bill was to clarify the recurring problems 
in interpreting this power in the 1995 Act.114 

211. The third issue raised by the Committee was that, under the Bill, children and 
relevant persons are able to appeal from the sheriff to both the sheriff principal and 
the Court of Session. This had been raised as potentially creating a situation 
whereby different parties could simultaneously appeal to different courts – which 
could make different decisions – and that this would create a confusing situation. 
SLAB raised this issue but, during oral evidence, witnesses did not seem overly 
concerned about this provision. 

212. In responding to this point, the Minister stated that he had not been aware of 
this anomaly and that the Scottish Government would address it.115 

213. The Committee notes the Scottish Government’s intention in relation to 
appeals to the sheriff, as set out in the Policy Memorandum, to clarify the 
scope of appeal and remedy the ambiguity of current powers.  

214. The Committee remains to be convinced, however, about how the 
extension of sheriffs’ powers under section 151 can be seen in this light. The 
Committee believes that the extension of powers has the potential to 
undermine the role of the children’s hearings system in making decisions 
regarding compulsory measures for children. The Committee calls on the 
Minister to provide further information on the Scottish Government’s 
thinking behind this provision ahead of Stage 2. 

215. The Committee notes the Minister’s undertaking to address the current 
situation whereby appeals can be made to both the sheriff principal and the 
Court of Session concurrently. The Committee will monitor developments on 
this at Stage 2. 

Pre-hearing panels and the definition of relevant person 

216. A relevant person is, broadly speaking, someone who has a parental 
relationship with the child and who, as a result, has certain rights and obligations 
within the hearing system: they may attend the hearing, dispute the grounds of 
referral, call for a review of a hearing decision and appeal.  

217. The criteria for relevant person status under the section 93 of the 1995 Act is 
any parent with parental rights or responsibilities; any person with parental rights 
or responsibilities vested in them (such as being adoptive parents); and “any 
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person who ordinarily has charge of, or control over, the child”. The question of 
whether a person meets the criteria for a relevant person is normally answered by 
the reporter but, in some circumstances, a reporter can convene a business 
meeting of panel members to seek guidance on procedural matters such as 
whether someone meets the relevant person criteria and to remove the obligation 
for the child or a relevant person to attend a hearing. The Policy Memorandum 
states that 90% of business meetings are convened to release a child from the 
obligation to attend the hearing.116 

218. Section 185 of the Bill narrows this definition for relevant person to those who 
have, or have had vested in them, parental rights or responsibilities, thus 
excluding anyone who does not have formal parental rights or responsibilities or 
only has parental rights under a contact order under section 11 of the 1995 Act. In 
addition, under section 80 of the Bill, anyone can approach a business meeting 
(re-named a pre-hearing panel) to be granted relevant person status if they have 
had a significant involvement in the upbringing of the child. This gives, for the first 
time, someone a right for their situation to be considered and transfers the 
decision about whether someone is a relevant person to the hearing, from than the 
reporter. 

219. Part 8 of the Bill makes provision to pre-hearing panels. The Bill proposes 
changes to allow, through delegated legislation powers, the child, relevant persons 
and safeguarder to attend the pre-hearing panel with panel members. This 
proposal accords with changes in SCRA practice from September 2009, whereby 
the reporter does not meet privately with panel members. The pre-hearing panel 
will consider the status of people who do not come within the definition but, 
nevertheless, meet another criterion and so should be treated as if they were 
relevant persons: they are not relevant persons (as defined in section 185) but are 
deemed to be relevant persons by the pre-hearing panel (or the hearing). 

220. Concerns have been raised about this narrower definition of a relevant 
person. First, that it will mean that those who previously would have automatically 
been a relevant person will now have to have this conferred on them at a pre-
hearing panel. This category includes guardians, adoptive parents, long term 
foster carers, grandparents who look after their grandchild and parents whose only 
responsibility and right is that of contact with the child (such an unmarried father, 
with a contact order, of a child born before 4 May 2006). In relation to this last 
example, the Scottish Human Rights Commission (SHRC) suggested that such a 
man would have his article 8 right to family life contravened. Currently, an 
unmarried father would be within the definition of a relevant person if he obtained 
a contact order in his favour: section 185(2), however, removes such a man from 
the definition and he would have to seek to be deemed relevant person by the 
means described in the paragraph above. 

221. Second, questions have been raised about how the process of having this 
status conferred on people would operate. For example, for how long would the 
status be conferred; how would potential relevant persons know about the pre-
hearing if only those automatically falling within the relevant persons category 
would be informed of the arrangements for the pre-hearing meeting; and whether 
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there be legal aid available to a person seeking to be deemed to be a relevant 
person (given that the legal aid provisions make it available to relevant persons 
and do not mention persons seeking to become relevant persons). 

222. In addition, the Committee's adviser has identified a number of drafting 
issues in relation to both the new definition of relevant person and the 
mechanisms for deeming others to be relevant persons. These issues are listed in 
Annexe F.  

223. The Children’s Panel Chairmen’s Group (CPCG), training officers and Family 
Law Association were agreed that the current definition works well and expressed 
concern with the Bill’s proposals. It was felt that significant involvement might be 
difficult to assess and there might be a risk of major inconsistencies in how it 
would be interpreted across Scotland. Witnesses expressed a preference that the 
1995 Act definition be retained. There was, however, also some support for the 
decision on relevant person status being transferred to panel members from 
reporters.117 

224. Whilst the 1995 Act definition would no longer apply when determining 
relevant persons for the purposes of children’s hearings, that section of the 1995 
Act would not, however, be repealed as the definition would still apply in relation to 
parenting orders applied for under the Antisocial Behaviour etc. (Scotland) Act 
2004. This means that the two definitions for relevant persons would sit alongside 
each other, leaving scope for confusion. 

225. One of the training officers stated that a mechanism must be included which 
allows for a review of relevant person status at subsequent hearings in order to 
take account of changing circumstances, as–– 

“Some families are in quite fluid situations that can change significantly, and 
someone who is given relevant person status for one hearing might not have 
a significant involvement with the child six or seven months down the line.”118 

226. SCRA also expressed major concerns with the Bill’s provisions in relation to 
relevant persons–– 

“First, they [the definition of relevant person, at section 185, and the deeming 
mechanism, at section 80] are found in two separate sections, which means 
that there is a lack of clarity for anyone who is seeking to work out whether 
they are a “relevant person”. Secondly, the new definition of “significant 
involvement” in the child’s life could cover a whole range of people. Thirdly, 
Judith Bell [training officer] made the point that there needs to be a 
continuous ability to review. [...] I see no mechanism in the bill that would 
stop that person being treated as a “relevant person”. We need some 
mechanism to allow us to review whether someone should still be treated as 

                                            
117 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 21 
April 2010, Col. 3448-9. 
118 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 21 
April 2010, Col. 3448. 
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a “relevant person”. [...] We must look again at the definition of “relevant 
person”.”119 

227. SCRA was also of the view that the 1995 Act definition could be retained, 
with the extension to include unmarried fathers with contact orders. 

228. In responding to the concerns in relation to the definition of a relevant person, 
the Minister stated that the Scottish Government’s intention had been to “clarify 
the criteria for who will automatically receive relevant person status”. This, he 
argued, was because— 

“We know that there are grey areas. A process has been put in place to 
clarify the situation of individuals who are in those grey areas.”120 

229. In responding to the uncertainty about the length of time for which a person 
can be conferred relevant person status, a Scottish Government official stated 
that— 

“It is intended that that [the decision to confer relevant person status] will be 
an up-front one-off decision. We are considering whether it would be 
necessary to try to build in a provision for reviewing that decision if a new 
potential relevant person emerged who was not there at the start, or 
someone who was deemed not to have relevant person status during the 
course of the hearing or the hearing process.”121 

230. The Committee notes the proposed changes to business meetings, to 
be re-named pre-hearing panels, and, especially, the participation of the 
child, relevant persons and safeguarders. 

231. The Committee also notes the Minister’s statement that the changes to 
the definition of relevant person seek to “clarify the criteria for who will 
automatically receive relevant person status”.  

232. The Committee believes, however, that this clarity would be achieved at 
the expense of those who would have to apply for relevant person status. 
This includes those who would have been covered by the existing provision 
of any person who ordinarily has charge of, or control over, the child and 
who, under the Bill, would have to show their significant involvement in the 
child’s upbringing. This would include unmarried fathers with a contact 
order, guardians and adoptive parents. The Committee notes the concerns 
raised in this regard by panel chairs and other hearing participants and their 
preference for the definition used under the Children (Scotland) Act 1995 to 
be updated and retained. 

                                            
119 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 21 
April 2010, Col. 3455. 
120 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 5 May 
2010, Col. 3541. 
121 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 5 May 
2010, Col. 3542. 
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233. The Committee notes the concerns raised with members about the 
interpretation of significant involvement and the need to ensure that 
applications to pre-hearing panels held across Scotland are considered in a 
consistent way. 

234. The Committee also notes the issues raised by its adviser regarding 
drafting points, which are listed in Annexe F. It is the adviser’s view that the 
Bill will require substantial amendment if the new provisions are to work in 
practice.  

235. Accordingly, the Committee shares the concerns raised in relation to 
the change in definition of relevant person from the Children (Scotland) Act 
1995. The Committee believes that the Scottish Government has not given 
sufficient reason for this change in definition and urges the Scottish 
Government to provide further information regarding its decision. 

236. The Committee also notes the need for the review of relevant person 
status throughout a child’s passage through the children’s hearings system 
highlighted by some witnesses. The Committee believes that this omission 
in the Bill should be addressed and further recommends that, as provisions 
to take account of changing circumstances are set out in other parts of the 
Bill, a similar provision be included in relation to relevant person status at 
Stage 2. 

Secure accommodation authorisations and implementation 

237. One of the options available to children’s hearings in terms of compulsory 
measures is to make a secure accommodation authorisation. Section 99 of the Bill 
defines a secure accommodation authorisation as an authorisation enabling the 
child to be placed and kept in secure accommodation within a residential unit 
specified in the authorisation. Secure accommodation authorisations can only be 
made where a compulsory supervision order or interim compulsory supervision 
order, warrant to secure attendances and medical examination orders have been 
made and are intended to be made for the small number of children whose needs 
can only be managed in the controlled setting of secure care.  

238. Under current legislation, the children’s hearing authorises secure 
accommodation and the decision to implement rests with the person in charge of 
the unit, with the agreement of the chief social work officer of the relevant local 
authority (section 70(9A)(a) 1995 Act). The Policy Memorandum states that this 
“allows a level of local flexibility and discretion, so that professionals can respond 
quickly to young people’s changing level of need and risk”. It goes on, however, to 
highlight “a concern that this discretion, while valuable, is not applied consistently, 
and not always based on the best interests of the child” and that resources, rather 
than the best interests of the child, sometimes influence the decision whether to 
implement.122 

239. The Policy Memorandum states, therefore, that the Bill seeks to “preserve 
legitimate flexibility while resolving the issues around inconsistent/poor 

                                            
122 Policy Memorandum, paragraphs 337 and 338. 
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practice”.123 Sections 145 to 147 relate to the implementation of secure 
accommodation authorisations and, in section 145(3), the decision to implement 
the authorisation is made by the chief social worker of the relevant local authority 
only with the consent of the head of the residential unit. This transfers the decision 
making responsibility from the head of unit to the chief social work officer.  

240. In addition, section 97(5) of the Bill provides that, when making a secure 
accommodation authorisation, a hearing must also name some non-secure 
accommodation to ensure that, if no secure accommodation is available, the 
hearing’s decision is still given effect to. 

241. The Bill also introduces an appeal to the sheriff against the decision to 
implement a secure accommodation authorisation, to satisfy ECHR concerns that 
the system did not take account of article 6 (child’s right to fair hearing before an 
independent and impartial tribunal). 

242. The children’s organisations who gave evidence to the Committee were in 
agreement that the current system includes a right to appeal against secure 
accommodation authorisations and, therefore, this provision is unnecessary.124  

243. SCHR supported this view, arguing that “it is probably questionable whether 
it is necessary to provide an additional right of appeal over the implementation –
which is an administrative decision – of a secure authorisation.”125  

244. In responding to these points, the Minister argued that the appeal introduces 
transparency to the decision to implement a secure accommodation authorisation. 
The Minister also argued that— 

“Given the nature of a secure accommodation placement, which involves the 
deprivation of a young person’s liberty, our position is that it is absolutely 
right that we retain the part of the process that allows for a professional 
judgement about whether a placement in secure accommodation is in the 
best interests of the child at that point in time.”126 

245. The Committee notes the provisions that seek to increase flexibility to 
implement secure accommodation authorisations by transferring the 
decision to the chief social work officer and requiring decisions also to 
name non-secure accommodation. 

246. The Committee also notes the provision that introduces an appeal on a 
decision to implement a secure accommodation authorisation. The 
Committee has considered the questions raised about whether this 
provision is required but acknowledges that an appeal on the decision to 
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April 2010, Col. 3396. 
125 Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 28 
April 2010. Col. 3494. 
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2010, Col. 3545. 
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implement an authorisation is required in order to comply with ECHR 
requirements. 

Voice of the child 

247. Under section 16 of the 1995 Act, a children’s hearing is obliged to offer a 
child a right to express their views and to have regard to these views. Section 26 
of the Bill replicates this provision, giving the child an opportunity to indicate 
whether they wish to express a view; a right to express a view; and a right for the 
children’s hearing or sheriff to have regard to any views expressed by the child. 

248. During oral evidence sessions, the Committee discussed whether children’s 
voices were heard within the children’s hearings system. Some witnesses argued 
that the hearing system should develop a greater focus on listening to the view of 
the child. The SCLC expressed concerns that— 

“the reality of the child’s voice has not been strengthened. The Bill might 
have built in children’s right to have a voice, but it has not addressed the 
practicalities of how the child […] in the room can have his or her say.”127 

249. Action for Children Scotland referred to its survey of young people who had 
been through the children’s hearing system. Its survey found that “one 
overwhelming view” was that children felt supported by their social or care worker. 
It also revealed, however, that the perception of one in three was that they were 
not being listened to and that, despite it being an informal environment, some 
children did not always understand what was going on and that “lots of references 
were made to jargon and difficult words that made it difficult for young people to 
understand proceedings”.128 

250. In terms of supporting children to express their views, the SCLC argued that 
there should be more preparation time for children ahead of hearings and, as part 
of this preparation, a stand alone report on the child’s views should be considered 
by panel members. In addition, it argued that a child-friendly synopsis should be 
prepared to help the child understand the purpose and possible outcomes of the 
hearing, rather than expecting the child to read through the “stack of paper that 
would choke a goat”. The SCLC concluded that a duty should be placed on panel 
chairs “to satisfy themselves that the child has had adequate opportunity to 
prepare and understands enough of what is going on”.129 The SCRA agreed that 
there should be a statutory responsibility for a report to be produced on the child’s 
view. 
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251. Barnardo’s Scotland warned that any such developments must not delay the 
system too much, arguing that “we know that delay in report preparation is another 
anxiety for children and their families, so we need to strike a balance”.130 

252. There were differences between children’s organisations about whether the 
Bill should include an advocacy provision to assist children in hearings. Who 
Cares? Scotland argued in support of its inclusion, highlighting concerns about 
“the support that children and young people receive to allow them to participate 
fully and their voices to be truly heard.”131 Other organisations, such as SCLC, 
argued for a more flexible approach, whilst SCCYP argued for one that 
encouraged those close to the child to act as an informal advocate.  

253. The Committee believes that the ability of the children’s hearings 
system to listen to children’s views is fundamental to its success. The 
Committee recognises that, despite the best attempts by everyone involved 
to make it otherwise, attending a hearing will be a daunting experience for 
many children and participating in a hearing even more so. 

254. The Committee has heard the views of children’s organisations and the 
SCRA that a report on the child’s view should be provided in advance of a 
hearing. The Committee recommends that the Scottish Government give 
consideration to this suggestion in advance of Stage 2. 

255. The Committee has heard the arguments put forward regarding an 
advocate for children in hearings. The Committee, currently, is not 
persuaded that such a mechanism needs be introduced into the system. 

Child confidentiality 

256. In addition to section 16 of the 1995 Act, (see preceding section of the 
report), section 46 of the 1995 Act allows the hearing to exclude a relevant person 
from this discussion if their presence is likely to cause significant distress to the 
child. The Act also obliges the hearing to explain to the relevant person, on their 
return to the hearing, the substance of what was discussed. There is no provision 
under the 1995 Act for a hearing to keep confidential information revealed by the 
child from a relevant person.  

257. The Bill’s Policy Memorandum acknowledges that “in certain circumstances, 
this [lack of confidentiality provision] deters children from informing the hearing 
about events in their life […] or from giving the hearing the true reason for their 
behaviour”.132 Accordingly, the Bill introduces a provision at section 171 that a 
children’s hearing need not disclose to a person any information about the child if 
disclosure of that information to that person would be significantly against the 
interests of the child. It is intended that this provision will increase a child’s rights 
and further one of the key principles of the system in involving the child. 
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258. In evidence, a number of witnesses were supportive of the attempt to extend 
child confidentiality to allow a child a greater opportunity to express their view, but 
were concerned that the Bill might infringe a relevant person’s article 6 right to a 
fair and impartial tribunal. As the SCLC stated, “if a decision is made on the basis 
of what a child has said, and the parent or carer – the “relevant person” – cannot 
be told what that is, how do they know that the tribunal is free or impartial?”133 

259. SCHR agreed with this view, arguing that the confidentiality provision “would 
certainly not be consistent with article 6 or the procedural requirements in relation 
to determining rights on family life in article 8”.134 

260. SCRA shared this reservation and stated that greater attempts should be 
made to strengthen the voice of the child in a way that did not infringe on relevant 
person’s rights– 

“It would be lovely if we could give the child this power of confidentiality, but 
there are too many problems to do that, so perhaps adding the pre-hearing 
encouragement that we have talked about to the current system would be an 
effective way to beef up the voice of the child.”135 

261. The Committee notes the strength of the evidence it took on the 
dangers of introducing a confidentiality provision at section 171. The 
Committee recommends that the Scottish Government provides more 
information on its thinking behind this provision and, particularly, its 
bearing on relevant persons’ ECHR rights. 

Changes to warrants and orders 

262. The main order that a children’s hearing can make over a child is presently 
known as a supervision requirement, made under section 70 of the 1995 Act. The 
Bill does not alter this power greatly, though the order is to be renamed a 
compulsory supervision order. This order may be made, or continued, whenever it 
is necessary to do so for the protection, guidance, treatment or control of the child. 
In making or varying the compulsory supervision order, the hearing is to regard the 
welfare of the child as the paramount consideration; must take account of the 
views of the child; must make the order only when it would be better for the child if 
the order were in force than not; and, in making the order, must consider whether 
a contact condition should be attached. The order may include any of a number of 
specified conditions, including a movement restriction condition and an 
authorisation to place the child in secure accommodation (section 97). 

263. In an emergency situation, the sheriff may grant a child protection order. 
These were introduced into the law by the 1995 Act, replacing the previous place 
of safety orders as a result of the Clyde Report into the Removal of Children from 
Orkney in 1990. The provisions in the 1995 Act for child protection orders and for 
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child assessment orders, under which an assessment of the way the child has 
been treated might be ordered by the court, are felt to have worked well and are, 
to a large extent, replicated in Part 5 of the Act. There are a number of minor 
amendments, however, designed to increase the flexibility of these orders. Section 
33(5) of the Bill reduces the period during which a child assessment order lasts 
from seven days to three days. Section 34(3) allows (rather than requires, as the 
present law does) the sheriff to make a child protection order when a child 
assessment order has been sought but the conditions for the former are made out. 
Section 35(2) permits a child protection order to authorise the assessment of the 
child’s health or development (so avoiding the necessity under the current law of 
combining a child assessment order with a child protection order). Section 38(3) 
extends the power of non-disclosure; under the 1995 Act only the child’s address 
can be withheld, but the Bill proposes permitting any other information to be 
withheld if this is necessary in the interests of the child. Section 45 gives the 
children’s hearing that continues a child protection order the power that does not 
exist in the 1995 Act to vary the conditions attached to that order; currently only a 
sheriff can vary these conditions. 

264. The other major group of orders in the 1995 Act are warrants, which can be 
granted by the children’s hearing or the sheriff in a variety of circumstances and 
which authorise the removal of the child from where he/she is and the bringing of 
the child to a hearing or a sheriff. The power to grant warrants is conferred to 
ensure that the process towards the dispositive decision is not frustrated by lack of 
co-operation and also to ensure that there is no hiatus in the protection that can be 
afforded children for whom a child protection order is not necessary. Under the 
1995 Act, there was substantial overlap between the different types of warrant, 
each designed for a different stage in the process. The different types lasted for 
varying lengths, from seven days, through 22 days to 66 days. Some warrants 
could be continued and some could not; some could have conditions attached and 
some could not. These provisions had long been recognised as being overly 
complex. The Bill proposes to simplify these provisions and, at the same time, 
make the appropriate orders more flexible to deal with the particular needs of 
individual children. Replacing the various 1995 Act types of warrants, the Bill 
creates a single warrant with the sole purpose of securing the child’s attendance at 
either the children’s hearing or the sheriff court. Interim protection of the child is 
achieved by the introduction of an interim compulsory supervision order which can 
be granted in any circumstance in which the final decision has to be deferred but 
where the child needs some supervisory support immediately. The interim 
compulsory supervision order can be in any terms that the compulsory supervision 
order could be in and it is, therefore, very much more flexible than a protective 
warrant under the present system which could do no more than remove a child 
from his or her home and keep him or her in a place of safety until the next 
hearing. This will allow supervision to commence with those children for whom it 
would be inappropriate to remove from home. These provisions have been warmly 
welcomed by consultees. 

265. One entirely new order is introduced in the Bill. This is the medical 
examination order, which may be made by a children’s hearing when it believes 
that it needs information about the child’s health before being in a position to 
decide whether to make a compulsory supervision order (section 121(3)). 
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Previously, such an order could only be made as a condition attached to a warrant 
(which required the removal of the child from home). By making the order a self-
standing order the hearing can obtain medical information about the child without 
requiring the child to be removed from home. A slight anomaly, however, is that a 
medical examination order is only available when a children’s hearing is 
considering whether to make a compulsory supervision order and it is not available 
when the hearing is considering whether to continue an existing order. 

266. The Committee notes the provisions in the Bill regarding warrants and 
orders. 

267. The Committee also notes the anomaly that a medical examination 
order is only available when a children’s hearing is considering making, and 
not when it is considering whether to continue, a compulsory supervision. 
The Committee brings this to the attention of the Scottish Government for 
clarification in advance of Stage 2. 

Scottish Government consultation on the Bill 
268. The Bill’s Policy Memorandum provides information relating to the Scottish 
Government’s consultation prior to the Bill. This includes details about the Scottish 
Government’s broader consultation on reform of the children’s hearings system 
over recent years. 

POLICY MEMORANDUM 

269. Rule 9.3.3(c) of Standing Orders requires a Policy Memorandum to 
accompany all Bills when introduced. Amongst other purposes, the Policy 
Memorandum must set out the policy objectives of the Bill. 

270. In its call for evidence, the Committee asked for views on the Policy 
Memorandum. The majority of submissions that commented on this indicated 
satisfaction with the Policy Memorandum, noting that it had been helpful in clearly 
setting out the policy objectives. 

271. The Committee notes the comments received in written and oral 
evidence that the Policy Memorandum has been helpful in setting out the 
policy objectives of the Bill. 

SUBORDINATE LEGISLATION 

272. Rule 9.4A of Standing Orders provides that, where an Executive Bill confers 
powers to make subordinate legislation, a delegated powers memorandum (DPM) 
must be provided. 

273. The Subordinate Legislation Committee considered the DPM and reported to 
the Education, Lifelong Learning and Culture Committee on 28 April 2010. The 
Committee’s report is provided at Annexe B. 

274. The Committee notes the conclusions of the Subordinate Legislation 
Committee and is content with the provisions in the Bill regarding delegated 
legislation. 
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FINANCIAL MEMORANDUM 

275. Standing Orders Rule 9.3.2 requires a Financial Memorandum to be provided 
to accompany a Bill when it is introduced. The Financial Memorandum must “set 
out the best estimates of the administrative, compliance and other costs to which 
the provisions of the Bill would give rise, best estimates of the timescales over 
which such costs would be expected to arise, and an indication of the margins of 
uncertainty in such estimates”. The Financial Memorandum for the Bill is included 
in the Explanatory Notes.  

276. The Financial Memorandum estimates that the cost of supporting the new 
arrangements in 23013-14 will be £34.29m; taking into account the cost of 
supporting the existing system in 2010-11 (£31.78m), the Financial Memorandum 
suggests that the Bill will require an additional £2.51m on current resources.  

277. The Finance Committee considered the Financial Memorandum and reported 
to the Education, Lifelong Learning and Culture Committee on 29 April 2010. The 
Finance Committee’s report is provided at Annexe C. 

278. The Finance Committee’s report highlights the concerns raised with COSLA 
regarding the costs falling to local authorities. The Committee considered these 
concerns in more detail in paragraphs 114 to 118. Concerns raised with this 
Committee regarding the financial costs of the Bill mostly related to the lack of 
clarity for some provisions and the resulting difficulty in accurately determining the 
full costs. 

279. The Committee believes that the success of the new children’s hearings 
system rests on all participants being adequately funded to fulfil their 
responsibilities.  

280. The Committee notes the concerns raised by organisations, particularly 
COSLA, in relation to the accuracy of the projected costs set out in the 
Financial Memorandum. The Committee recognises that the majority of 
costs resulting from the Bill – mostly relating to the creation of Children’s 
Hearings Scotland and the National Convener – will only be determined after 
the National Convener has been appointed. 

281. The Committee draws the attention of these concerns to the Parliament 
and recommends the Scottish Government give further thought in order to 
reassure stakeholders as the Bill progresses through Parliament. 

CONCLUSIONS 

282. The Committee believes that the children’s hearings system is vital to 
support the needs of some of Scotland’s most vulnerable children and 
young people. The system rests on key principles which focus on the needs 
of the child and achieving the best outcome for him or her rather than on 
behaviour. It relies heavily on a large number of volunteers who ensure, not 
only that these principles are upheld, but that the decisions made are 
appropriate within the context of the local community. 
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283. The Committee also recognises, however, that the children’s hearings 
system is not perfect. It has to be modernised to ensure that it can provide a 
consistent service across and respond to the needs of modern society. 

284. Throughout its consideration of the Children’s Hearings (Scotland) Bill 
at Stage 1, the Committee has scrutinised the Bill’s proposals according to 
how they meet the twin challenges of updating the system without 
compromising any of its key principles.  

285. The Committee does have concerns that some of the Bill’s proposals 
need further reflection to ensure that they best meet these twin challenges. 
The Committee has asked for further information relating to these sections 
of the Bill and will monitor developments as the Bill progresses, if the 
Parliament passes the Bill at Stage 1. In particular, the Committee raised 
concerns around— 

• the centralisation of responsibility for the management of the 
children’s hearings system into Children’s Hearings Scotland 
(CHS), from individual local authorities and the implications for the 
support for panel members; 

• issues around the role and powers of the National Convener as 
principal officer of CHS;  

• the use of the offence ground to refer some children and the 
longer term consequences as the child matures to adulthood;  

• the definition of a relevant person; and  

• the child confidentiality provision.  

286. Notwithstanding these concerns, the Committee considers that the Bill 
offers a basis for modernising the children’s hearings system and, subject 
to the caveats mentioned in this report, recommends to the Parliament that 
the general principles of the Bill be agreed. 

SUMMARY OF CONCLUSIONS AND RECOMMENDATIONS 

287. The Committee recognises the Scottish Government’s intentions that 
the National Convener act as a “figurehead” for the children’s hearing 
panels system while also providing direction and leadership in the 
recruitment, selection, training and support to panel members. 

288. The Committee notes, however, the concerns highlighted about the 
range of the National Convener’s powers combined within a single role. The 
Committee is not persuaded that the “figurehead” role envisaged by the 
Scottish Government for the National Convener is compatible with the role 
in providing consistent direction and leadership in recruitment, selection, 
training and support to panel members. 
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289. The Committee recognises that many aspects of the National 
Convener’s role can only be fully clarified when a person has been 
appointed to the post. The Committee is concerned that this means that 
some detailed aspects of the future operation of the children’s hearing 
system will not face significant parliamentary scrutiny. The Committee notes 
that Schedule 1 of the Bill obliges Children’s Hearings Scotland (CHS) to lay 
an annual report before the Parliament. The National Convener is obliged, 
under the Bill, to contribute to that report. The Committee expects that 
successor committees would use the opportunity provided by these annual 
reports to exert a degree of scrutiny over the National Convener and CHS. 

290. The Committee recommends that the Scottish Government provides 
further guidance and clarification on the role of the National Convener, in 
order to provide assurances to stakeholders and others. 

291. The Committee agrees with the widely held view that the connection 
between the children’s hearing system and local communities is very 
important to the children and families who pass through the system. 

292. The Committee’s overarching concern, however, is to ensure that the 
quality of decisions made by hearings is as high as possible, in order to 
improve the lives of vulnerable children. The Committee, therefore, believes 
that, on balance, the opportunities that CHS will provide for promoting 
consistency in quality standards across the country can be grasped without 
undermining the principle of local community involvement. 

293. The Committee hopes that, with goodwill, the Bill’s objective of 
providing leadership from the National Convener and consistency across 
the system through CHS, whilst also maintaining a local connection through 
panel members and the local area support teams, can be achieved.  

294. Nevertheless, the Committee remains concerned that the future 
direction of the children’s hearings system will, inevitably, be driven by the 
views of whoever is appointed as National Convener. As mentioned earlier, 
the Committee is concerned about how the National Convener will be 
accountable to the Scottish Parliament and how the connection between the 
children’s hearings system and local communities will be retained and 
developed. The Committee highlights this as an important issue to its 
successor committee and also asks the Scottish Government to explain 
more fully how it will ensure the accountability of the National Convener and 
how it will maintain, and develop, existing local connections. 

295. The Committee notes the reasons given by the Scottish Government for 
the proposed changes under the Bill in the way legal advice would be 
provided to panel members.  

296. While the Committee acknowledges that the occasions on which panels 
require to seek legal advice are relatively infrequent, it is nevertheless 
concerned that the proposals in the Bill for providing legal advice may give 
rise to some significant challenges. For example, the proposal that advice 
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could sometimes be given by telephone appears, on the face of it, to present 
a number of possible practical difficulties. 

297. The Committee’s main concern is that the proposals in the Bill should 
not result in it taking longer for panels to reach decisions as a result of a 
possible need to wait longer than at present for legal advice.  

298. The Committee also seeks further clarity on exactly what is meant by 
legal advice, in what circumstances might the need for such advice arise 
and how it is envisaged that the need for it would be flagged up in advance. 

299. The Committee, therefore, calls on the Minister and his officials to write 
to it in advance of Stage 2, providing further details on how he envisages the 
system for providing legal advice working in practice, including any 
proposed arrangements for training and guidance, in order that stakeholders 
and others may be reassured on these matters. 

300. The Committee notes the reasoning behind the proposal for a feedback 
loop and welcomes this as a useful step forward. 

301. However, the Committee believes that although consistency in training 
and in decision making can be valuable, one of the strengths of the system 
is that decisions can be made which are appropriate to the needs and 
circumstances of the child, and these can, of course, vary depending on the 
characteristics of the community where the child lives. It is important that 
the system retains this flexibility. 

302. The Committee believes that, although the proposed feedback loop 
would be helpful at a strategic level, it remains to be convinced that this 
proposal will achieve its objective of informing panel members of what 
happens after compulsory measures are agreed.  

303. The Committee, therefore, is inclined to agree with COSLA’s suggestion 
that the information supplied by local authorities would be more useful if 
collated and circulated at a local level. The Committee calls on the Minister 
to examine the practicalities of developing some form of localised feedback 
loop that would support and encourage the development of best practice 
and high quality decision making that would have regard to local 
circumstances and local resource availability. 

304. The Committee notes the proposal that the current power to apply for 
an enforcement order be transferred to the National Convener, as principal 
officer of CHS. 

305. The Committee notes that the current enforcement power may only be 
exercised against local authorities and the Bill as introduced makes no 
proposals to change this. The Committee believes that, because children’s 
hearings’ decisions can only impose duties on local authorities, this does 
not take into account the role of other agencies in delivering services to give 
effect to these decisions. 
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306. The Committee welcomes the Minister’s commitment to consider this 
matter further and will monitor the position at Stage 2. 

307. The Committee recognises that the children’s hearings system hinges 
on the commitment of volunteer panel members. It is, therefore, essential 
both that the proposed changes command the support of panel members 
and that the changes enable panel members to be provided with as much 
support as possible to enable them to carry out their role effectively. The 
Committee believes that at least some of that support should be provided at 
local level, through the area support teams. 

308. The Committee accepts that the National Convener will have 
responsibility for delegating functions to area support teams but notes the 
concern across stakeholder groups about the lack of detail about the role of 
area support teams in the children’s hearing system. 

309. Further to its earlier recommendations regarding the importance of 
maintaining local connections with the children’s hearings system, the 
Committee urges the Scottish Government to provide further guidance on 
this matter to provide reassurance to these stakeholder groups. 

310. The Committee notes the contents to the Finance Committee’s report. 

311. The Committee notes the concerns raised by some witnesses in 
relation to sections 58 and 59. The Committee is aware that many people 
within the system consider the reporters’ role as gatekeeper to the 
children’s hearings system to be an important safeguard in the system and 
believe that the current provision should be retained.  

312. The Committee, therefore, calls on the Scottish Government to explain 
if this proposed change was intentional and, if so, the rationale for the 
change. 

313. The Committee notes the Minister’s position on whether there should 
be a national body for safeguarders.  

314. The Committee regards this as something of a missed opportunity. 
Although the Committee accepts that it would not be appropriate to place 
responsibility for safeguarders with either of the existing and proposed 
national bodies (the Scottish Children’s Reporter Administration (SCRA) and 
CHS), the same arguments about the need for consistency and 
modernisation as have been applied to the operation of children’s panels 
equally apply to safeguarders. 

315. Although the Committee accepts that the Scottish Government may be 
reluctant to establish another public body, it questions whether there may 
be options for some kind of halfway house, for example, a national 
committee that would be responsible for setting national standards and 
training. This could be an independent body but could possibly draw its 
administrative and other support resources from CHS. 
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316.  The Committee requests, therefore, that the Scottish Government 
provides fuller clarification on the decision to rule out a national body for 
safeguarders and what the indicative costs of such a body were.  

317. The Committee also calls on the Minister to provide more detailed 
information on how the “consistent approach to the recruitment and training 
of safeguarders, reporting officers and curators ad litem” recommended by 
the Gill Civil Courts Review will impact on safeguarders for children’s 
hearings. 

318. The Committee notes the views it heard that there is often confusion 
surrounding the role of safeguarders.  

319. The Committee also agrees with witnesses that it would have been 
helpful to set out clearly in the Bill the role of safeguarders, as it is currently 
set out in the Children (Scotland) Act 1995 and, therefore, calls on the 
Scottish Government to consider amending the Bill at Stage 2 to provide a 
clear definition of the role of safeguarders within the children’s hearing 
system.  

320. The Committee notes that it is the practice in some parts of Scotland 
for sheriffs to appoint a curator, rather than a safeguarder. The Committee 
seeks clarification on how the Scottish Government arrived at its position on 
this issue. 

321. The Committee notes the concerns expressed by some witnesses that 
hearings may become more adversarial as a result of the provisions 
contained in the Bill. The Committee, however, recognises that European 
Convention of Human Rights (ECHR) considerations require that children 
and relevant persons must be given the opportunity to participate 
effectively.  

322. The Committee also notes that many of the children and relevant 
persons who attend hearings are often the most vulnerable in society and 
least able to articulate their interests.  

323. It is the Committee’s view that is unlikely that extending legal aid to 
hearings will alter radically the nature of the hearings system in Scotland. 
However, this will depend on panel chairs being effectively trained to 
manage legal representatives’ participation within the hearing and on family 
lawyers being appropriately trained in the ethos and aims of the children’s 
hearings system. The Committee considers it essential that measures be put 
in place to ensure that such training takes place. 

324. The Committee also notes concerns raised by some stakeholders that 
applying to the Scottish Legal Aid Board (SLAB), rather than local 
authorities, for legal aid will delay children’s hearings. The Committee notes, 
however, the belief of the SCRA and the Scottish Government that such 
delays are unlikely to occur in practice.  
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325. The Committee welcomes the Minister’s commitment to address the 
omission within the Bill to extend legal aid to a safeguarder when appealing 
against a decision of a children’s hearing. 

326. The Committee notes that the grounds for referral have been 
modernised although remains to be convinced that the grounds have been 
simplified. 

327. The Committee welcomes officials’ undertaking to consider whether a 
separate ground is required for forced marriage or if it could be covered by 
section 65(2)(e)(ii). The Committee calls on the Scottish Government to 
discuss this issue further with the SCRA and report back to the Committee 
in advance of Stage 2. 

328. The Committee notes the view of children’s organisations that the 
existing grounds should be replaced by a single ground for referral, based 
on the needs, rather than the behaviour, of the child. On balance, however, 
the Committee agrees with the Minister that the current situation where more 
detailed grounds are set out, is helpful for children and relevant persons to 
understand as fully as possible the reasons for referral. 

329. The Committee remains concerned that the issue of children carrying a 
criminal record into adult life has not been satisfactorily resolved. On the 
one hand, the Committee acknowledges that it is important that, where a 
child has committed a serious offence and may potentially offend again and 
be a danger to others, it is essential that that information be disclosed to 
those who need to be aware of it, at the appropriate time. On the other hand, 
children who have committed less serious offences should have the 
opportunity to turn their lives around and should not necessarily have to 
carry a criminal record, with the potentially damaging impact on their 
employment prospects that it brings, into adult life. 

330. The Committee notes the Minister’s suggestion that the ground for 
referral at section 65(2)(m) could be used for minor offending behaviour. The 
Committee also notes that it is the reporter’s decision on which ground a 
child is referred to a hearing and that the Scottish Government would have 
no control over the decisions made by reporters. The Committee does not 
regard the Minister’s suggestion as a solution that gets to the heart of the 
problem. The Committee calls on the Minister urgently to consider this 
matter in more detail before Stage 2.  

331. The Committee notes the Scottish Government’s intention in relation to 
appeals to the sheriff, as set out in the Policy Memorandum, to clarify the 
scope of appeal and remedy the ambiguity of current powers.  

332. The Committee remains to be convinced, however, about how the 
extension of sheriffs’ powers under section 151 can be seen in this light. The 
Committee believes that the extension of powers has the potential to 
undermine the role of the children’s hearings system in making decisions 
regarding compulsory measures for children. The Committee calls on the 

377



Education, Lifelong Learning and Culture Committee, 6th Report, 2010 (Session 3) 
 

58 

Minister to provide further information on the Scottish Government’s 
thinking behind this provision ahead of Stage 2. 

333. The Committee notes the Minister’s undertaking to address the current 
situation whereby appeals can be made to both the sheriff principal and the 
Court of Session concurrently. The Committee will monitor developments on 
this at Stage 2. 

334. The Committee notes the proposed changes to business meetings, to 
be re-named pre-hearing panels, and, especially, the participation of the 
child, relevant persons and safeguarders. 

335. The Committee also notes the Minister’s statement that the changes to 
the definition of relevant person seek to “clarify the criteria for who will 
automatically receive relevant person status”.  

336. The Committee believes, however, that this clarity would be achieved at 
the expense of those who would have to apply for relevant person status. 
This includes those who would have been covered by the existing provision 
of any person who ordinarily has charge of, or control over, the child and 
who, under the Bill, would have to show their significant involvement in the 
child’s upbringing. This would include unmarried fathers with a contact 
order, guardians and adoptive parents. The Committee notes the concerns 
raised in this regard by panel chairs and other hearing participants and their 
preference for the definition used under the Children (Scotland) Act 1995 to 
be updated and retained. 

337. The Committee notes the concerns raised with members about the 
interpretation of significant involvement and the need to ensure that 
applications to pre-hearing panels held across Scotland are considered in a 
consistent way. 

338. The Committee also notes the issues raised by its adviser regarding 
drafting points, which are listed in Annexe F. It is the adviser’s view that the 
Bill will require substantial amendment if the new provisions are to work in 
practice.  

339. Accordingly, the Committee shares the concerns raised in relation to 
the change in definition of relevant person from the Children (Scotland) Act 
1995. The Committee believes that the Scottish Government has not given 
sufficient reason for this change in definition and urges the Scottish 
Government to provide further information regarding its decision. 

340. The Committee also notes the need for the review of relevant person 
status throughout a child’s passage through the children’s hearings system 
highlighted by some witnesses. The Committee believes that this omission 
in the Bill should be addressed and further recommends that, as provisions 
to take account of changing circumstances are set out in other parts of the 
Bill, a similar provision be included in relation to relevant person status at 
Stage 2. 
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341. The Committee notes the provisions that seek to increase flexibility to 
implement secure accommodation authorisations by transferring the 
decision to the chief social work officer and requiring decisions also to 
name non-secure accommodation. 

342. The Committee also notes the provision that introduces an appeal on a 
decision to implement a secure accommodation authorisation. The 
Committee has considered the questions raised about whether this 
provision is required but acknowledges that an appeal on the decision to 
implement an authorisation is required in order to comply with ECHR 
requirements. 

343. The Committee believes that the ability of the children’s hearings 
system to listen to children’s views is fundamental to its success. The 
Committee recognises that, despite the best attempts by everyone involved 
to make it otherwise, attending a hearing will be a daunting experience for 
many children and participating in a hearing even more so. 

344. The Committee has heard the views of children’s organisations and the 
SCRA that a report on the child’s view should be provided in advance of a 
hearing. The Committee recommends that the Scottish Government give 
consideration to this suggestion in advance of Stage 2. 

345. The Committee has heard the arguments put forward regarding an 
advocate for children in hearings. The Committee, currently, is not 
persuaded that such a mechanism needs be introduced into the system. 

346. The Committee notes the strength of the evidence it took on the 
dangers of introducing a confidentiality provision at section 171. The 
Committee recommends that the Scottish Government provides more 
information on its thinking behind this provision and, particularly, its 
bearing on relevant persons’ ECHR rights. 

347. The Committee notes the provisions in the Bill regarding warrants and 
orders. 

348. The Committee also notes the anomaly that a medical examination 
order is only available when a children’s hearing is considering making, and 
not when it is considering whether to continue, a compulsory supervision. 
The Committee brings this to the attention of the Scottish Government for 
clarification in advance of Stage 2. 

349. The Committee notes the comments received in written and oral 
evidence that the Policy Memorandum has been helpful in setting out the 
policy objectives of the Bill. 

350. The Committee notes the conclusions of the Subordinate Legislation 
Committee and is content with the provisions in the Bill regarding delegated 
legislation. 
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351. The Committee believes that the success of the new children’s hearings 
system rests on all participants being adequately funded to fulfil their 
responsibilities.  

352. The Committee notes the concerns raised by organisations, particularly 
COSLA, in relation to the accuracy of the projected costs set out in the 
Financial Memorandum. The Committee recognises that the majority of 
costs resulting from the Bill – mostly relating to the creation of Children’s 
Hearings Scotland and the National Convener – will only be determined after 
the National Convener has been appointed. 

353. The Committee draws the attention of these concerns to the Parliament 
and recommends the Scottish Government give further thought in order to 
reassure stakeholders as the Bill progresses through Parliament. 
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ANNEXE A: EXTRACTS FROM THE MINUTES OF THE EDUCATION, 
LIFELONG LEARNING AND CULTURE COMMITTEE 

5th Meeting, 2010 (Session 3), Wednesday 24 February 2010 

Proposed Children's Hearings (Scotland) Bill (in private): The Committee 
considered and agreed its approach to the scrutiny of the Bill at Stage 1. 

8th Meeting, 2010 (Session 3), Wednesday 17 March 2010 

Children's Hearings (Scotland) Bill: The Committee took evidence on the Bill at 
Stage 1 from—  

Shirley Laing, Deputy Director for Workforce and Capacity Issues Division, Denise 
Swanson, Senior Policy and Programme Manager, Children's Hearings System 
Reforms Branch, Gaynor Davenport, Bill Team Leader and Policy Officer, 
Children's Hearings System Reforms Branch, Daniel Kleinberg, Team Leader, 
Youth Justice Branch, Laurence Sullivan, Senior Principal Legal Officer, Solicitors 
(Children, Education, Enterprise and Pensions) Branch, and Claire McGill, 
Principal Legal Officer, Solicitors (Children, Education, Enterprise and Pensions) 
Branch, Scottish Government. 

10th Meeting, 2010 (Session 3), Wednesday 14 April 2010 

Children's Hearings (Scotland) Bill: The Committee took evidence on the Bill at 
Stage 1 from—  

Tam Baillie, Scotland's Commissioner for Children and Young People, Morag 
Driscoll, Director, Scottish Child Law Centre, Louise Warde Hunter, Strategic 
Director of Children's Services, Action for Children Scotland, SallyAnn Kelly, Head 
of Children's Service Operations, Barnardo's Scotland, Heather Gray, Chief 
Executive, Who Cares? Scotland,  

And then from—  

Paula Evans, Policy Manager, Community Resourcing and Children and Young 
People, COSLA, Carol Kirk, Corporate Director, Educational Services, North 
Ayrshire Council, Association of Directors of Education in Scotland, Fred McBride, 
Convener, Standing Committee of Children and Families, Association of Directors 
of Social Work. 

11th Meeting, 2010 (Session 3), Wednesday 21 April 2010 

Children's Hearings (Scotland) Bill: The Committee took evidence on the Bill at 
Stage 1 from—  

Judith Bell, Children's Hearings Training Officer, University of St Andrews, Barbara 
Reid, Children's Hearings Training Officer, University of Glasgow, Ian Hart, 
Chairman, and Alistair Hamilton, Depute Chairman, Children's Panel Chairs' 
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Group, David Forsyth, Chair, Joint Central Children's Panel Advisory Committee, 
Iain Montgomery, Clerk to the Children's Panel Advisory Committee Glasgow. 

And then from—  

Netta Maciver, Principal Reporter, Malcolm Schaffer, Head of Practice and Policy, 
and Alison Wright, Authority Reporter for the Western Isles, Scottish Children's 
Reporter Administration. 

12th Meeting, 2010 (Session 3), Wednesday 28 April 2010 

Children's Hearings (Scotland) Bill: The Committee took evidence on the Bill at 
Stage 1 from—  

Elizabeth Welsh, Chair, Family Law Association, Bruce Adamson, Legal Officer, 
Scottish Human Rights Commission, Margaret Burt, Chair, and Philip Jackson, 
Executive Member, Scottish Safeguarders Association. 

13th Meeting, 2010 (Session 3), Wednesday 5 May 2010 

Children's Hearings (Scotland) Bill: The Committee took evidence on the Bill at 
Stage 1 from—  

Adam Ingram MSP, Minister for Children and Early Years, Denise Swanson, 
Senior Policy and Programme Manager, Children's Hearings System Reforms 
Branch, and Laurence Sullivan, Senior Principal Legal Officer, Solicitors (Children, 
Education, Enterprise and Pensions) Branch, Scottish Government. 

16th Meeting, 2010 (Session 3), Wednesday 26 May 2010 

Children's Hearings (Scotland) Bill (in private): The Committee considered a 
draft Stage 1 report. Various changes were agreed to, and the Committee agreed 
to consider a revised draft, in private, at its next meeting. 

17th Meeting, 2010 (Session 3), Wednesday 2 June 2010 

Children's Hearings (Scotland) Bill (in private): The Committee considered a 
draft Stage 1 report. Subject to a number of minor changes, the report was agreed 
to.  
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ANNEXE B: SUBORDINATE LEGISLATION COMMITTEE REPORT 
 
The Committee reports to the Parliament as follows— 
 

INTRODUCTION 

1. At its meetings on 23 March and 20 April 2010, the Subordinate 
Legislation Committee considered the delegated powers provisions in the 
Children’s Hearings (Scotland) Bill at Stage 1.  The Committee submits this 
report to the Education, Lifelong Learning and Culture Committee as the lead 
committee for the Bill under Rule 9.6.2 of Standing Orders.  

OVERVIEW OF THE BILL 

2. The Children’s Hearings (Scotland) Bill (“the Bill”) was introduced in the 
Parliament on 23 February 2010 by the Cabinet Secretary for Education and 
Lifelong Learning, Michael Russell MSP. 

3. The Scottish Government provided the Parliament with a memorandum 
on the delegated powers provisions in the Bill (“the DPM”).136 

4. Correspondence between the Committee and the Scottish Government 
is reproduced in the Annexe.137 

5. The Committee determined that it did not need to draw the attention of 
the Parliament to the delegated powers in sections 18, 127(3) and (4), 145(6), 
156(7), 169(5), 178 (inserted sections 28C(3), 28J(2)), 28K(1) and (8), and 
28L(6)), sections 185(1)(f), 186(2)(b), 186(3)(b), 190, schedule 1, paragraphs 
2, 8(5), 8(9) and 10, schedule 3, paragraphs 2, 8(3), 8(7), 10 and 12 and 
schedule 4, paragraph 2. 

6. In doing so, the lead committee is invited to note, for its own 
further interest, that the powers inserted into the Legal Aid (Scotland) 
Act 1986 by section 178 (at inserted sections 28C(3), 28J(2), 28K(1) and 
(8)) make provision in relation to legal aid and advice. This might result 
in aid being available in a reduced as well as an increased number of 
circumstances, or might result in changes to the numbers entitled to 
state funded aid, or might make changes to the type of proceedings for 
which such aid could be made available. As such they would allow for a 
potential reduction as well as an increase in the availability of legal aid. 

Delegated powers provisions 

Section 10 – Power of Scottish Ministers to change National Convener’s 
functions. 

Power conferred on:  The Scottish Ministers 

                                            
136 Children’s Hearings (Scotland) Bill. Delegated Powers Memorandum 
137 Scottish Parliament Subordinate Legislation Committee. 25th Report, 2010 (Session 3) 
Children’s Hearings (Scotland) Bill at Stage 1 (SP Paper 422). Available at: 
http://www.scottish.parliament.uk/s3/committees/subleg/reports-10/sur10-25.htm 

383



Education, Lifelong Learning and Culture Committee, 6th Report, 2010 
(Session 3) – Annexe B 

Power exercisable by:  Order made by statutory 
instrument 
Parliamentary procedure: Affirmative procedure 
 
Section 17 – Power of Scottish Ministers to change Principal Reporter’s 
functions 

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Order made by statutory 
instrument 
Parliamentary procedure: Affirmative procedure 
 
7. Section 10(1) enables the Scottish Ministers, by order, to make changes 
to the National Convener functions.  A range of actions can be taken in that 
regard: additional functions can be conferred, functions can be removed, 
transferred from or to the National Convener.  Such an order may also specify 
the manner in which, or the period within which, functions can be performed.  

8. Elsewhere, at section 12, the Bill provides that the National Convener is 
to operate independently.  The office of National Convener, who is to be the 
principal officer of the new Non Departmental Public Body to be set up under 
the Bill, namely Children’s Hearings Scotland (“CHS”), represents a central 
component of the new Bill.   

9. The power provided for in section 10(1) is a broad one, and would 
enable a wide range of changes to be made with respect to the functions of 
the National Convener.  It is possible that those functions could, in 
consequence, be significantly altered.  The Committee considered that it 
would be useful for some indication of circumstances in which there might be 
a need to make use of this power to be provided. 

10. The Committee also noted the statement in the DPM (paragraph 13), 
that the power under section 10(1) “cannot be used to alter any functions 
which conflict with the independent status of the National Convener”.  Section 
12(1) of the Bill provides that nothing in it authorises CHS or anyone else to 
direct or guide the National Convener in carrying out the functions of that 
office.  However, section 10(1)(e) does enable the Scottish Ministers to 
specify the manner in which, or period within which, functions conferred on the 
National Convener can be carried out.  The Committee questioned the 
statement in the DPM that the power could not be used to alter any functions 
which conflict with the National Convener’s independent status.  It sought to 
probe the distinction between what may amount to alteration of a function, and 
specification of the manner in which, or period within which, a function is to be 
carried out.  

11. The response from the Scottish Government provides some further 
justification as to the need for the power in section 10. It also states that “the 
power will not be used to impinge upon the independence of…the National 
Convener”, citing the frequency of training that the National Convener should 
offer as an example given of how the power might be used. 
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12. The Committee also notes that this power is subject to affirmative 
procedure, and accordingly any order which the Scottish Government does 
make under reference to the power in section 10 would be subject to full 
scrutiny by the Parliament.  Taking all of these matters into account, the 
Committee is content with the reply and, more particularly, with the power 
under section 10 and the procedure attaching to it.  

13. The provision contained at section 17 raised similar issues to those 
explored in respect of section 10.  The Principal Reporter’s role represents an 
integral part of the hearings system.  The power contained in section 17(1) 
enables the Scottish Ministers to change the Principal Reporter’s functions.  
As with the National Convener, this can be by means of adding to or removing 
functions, transferring functions or specifying the manner in which, or period 
within which, functions can be performed. 

14. In relation to what is a potentially significant power, the Committee 
considered it important that the need for it should be substantiated.  There 
was no indication in the DPM as to when, conceivably, there might be a need 
to make use of this power, with reference to circumstances which could arise.   

15. The Committee also queried the statement made in the DPM that the 
power “cannot be used to alter any functions which conflict with the 
independent status of the Principal Reporter”. There is provision made at 
section 21 in regard to the Principal Reporter’s independence.  Nothing in the 
Act authorises the Scottish Children’s Reporter Administration to direct or 
guide the Principal Reporter in the carrying out of the Principal Reporter’s 
functions.  There is a very similar power to that at section 10(1)(e), within 
section 17(1)(e), and the Committee was concerned as to whether this could 
be used in such a manner as to impact upon the independence of the 
National Convener. As with the provisions in relation to the National 
Convener, section 17(1)(e) enables the Scottish Ministers to specify the 
manner in which, or period within which, functions conferred on the Principal 
Reporter can be carried out. 

16. Having received further information from the Scottish Government, and 
taking account of the power in section 17 also being subject to affirmative 
procedure, the Committee was able to reach a similar conclusion as in relation 
to section 10. 

17. The Committee is satisfied with the response provided by the 
Scottish Government in relation to the powers contained in sections 10 
and 17, and is content with those powers as they are set out in the Bill, 
and that they are subject to affirmative procedure. 

Section 30(2) – Safeguarders Panels 

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Regulations made by statutory 
instrument 
Parliamentary procedure: Negative procedure 
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18. The Committee recognises that safeguarders play an important part in 
the hearings system. Section 30(2) enables the Scottish Ministers to make 
regulations in connection with a number of matters which are listed there, 
relating to the management and organisation of Safeguarders Panels (for 
example, recruitment and selection, qualifications, and training).  

19. The Committee considered that there was one issue which stood apart 
from the others listed at section 30(2), namely, the power to make regulations 
making provision for, or in connection with, the conferring of functions on 
safeguarders (section 30(2)(g)).  It was considered that this could potentially 
be used to make provision of greater significance, and the Committee queried 
whether affirmative procedure might be more appropriate in relation to that 
particular power. 

20. In response, the Scottish Government indicated that the power in section 
30(2)(g) would be used less frequently than the others listed at (a) to (f), with 
an example being given of how it might be used.  The terms of the response 
suggest that practical expediency has been the key consideration in placing 
all of the matters covered at (a) to (g) together, and with them all being subject 
to negative procedure, and to be covered by a single instrument, in the 
interests of accessibility and transparency.  

21. While recognising that such considerations are relevant, the Committee 
considered that they should not override the need for a full assessment of 
whether, in respect of each and every matter listed, negative procedure is 
indeed appropriate.   

22. The Committee remained concerned that, while highlighting the issue of 
accessibility, the response from the Scottish Government does not explain 
why section 30(2)(g) should properly be dealt with by means of negative 
procedure.  The Committee remains of the view that, in respect of section 
30(2)(g), affirmative procedure should be applied. 

23. For the reasons set out above, the Committee takes the view that 
the power contained within section 30(2)(g), which is concerned with the 
conferring of functions on safeguarders, should be subject to affirmative 
rather than negative procedure.  

24. In relation to the other paragraphs which are set out in section 
30(2), the Committee is content with the powers contained within 
paragraphs (a) to (f), and that these are subject to negative procedure.  

Section 55 – Sections 53 and 54: regulations (making further provision 
in respect of child removed to or kept in place of safety)  

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Regulations made by statutory 
instrument 
Parliamentary procedure: Negative procedure 
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25. Section 55 enables regulations to be brought forward in respect of 
matters covered in sections 53 and 54 of the Bill.  Section 53 enables a 
person to apply to a justice of the peace for an order in respect of a child 
authorising, for example, the removal of the child to a place of safety to be 
kept there.  Section 54 empowers a constable, in specified circumstances, to 
remove a child to a place of safety.  Section 55(1) allows the Scottish 
Ministers to make further provision in relation to a child who has been 
removed to, or kept in, a place of safety as the result of an order under section 
53, or under section 54.  Section 55(2) sets out particular matters that can be 
dealt with by such regulations.  

26. The DPM states that this power is concerned with enabling the making 
of regulations which are concerned with detailed procedural provision, and 
that they essentially replace existing powers in similar form, also subject to 
negative procedure.  

27. The Committee noted however that the power under section 55(1) is 
quite a broad one, and that it could be used to deal with a wider range of 
matters beyond those specifically mentioned at section 55(2).  The Committee 
therefore raised this matter with the Scottish Government. 

28. The response emphasises that the power in section 55 is to make 
“further provision” and, as such, cannot be used to provide for modifications to 
sections 53 and 54.  The Committee accepts this point and that this power 
could not be used in such a way as to cut across the provision made in those 
sections.   

29. While the Committee acknowledges the need for the power in section 55 
and that it cannot be used to modify sections 53 and 54, it notes that it is, 
nonetheless, a wide power. It notes that, while section 55(2) is concerned 
specifically with notification, section 55(1) is of a more general nature. 
Furthermore, it notes that the power under section 55 is subject only to the 
lesser form of parliamentary scrutiny afforded by negative procedure. 

30. Taking into account that the power cannot be used to modify sections 53 
and 54, the Committee is content, for its interest, in regard to the further 
information provided within the Scottish Government’s response.  
Nonetheless, the Committee draws this power, and in particular the potential 
breadth of it, to the attention of the lead committee for it to decide whether to 
pursue this further. 

31. The Committee is satisfied with the further information provided in 
the Scottish Government’s response concerning the power contained in 
section 55, and is content for its particular interest with that power.  

32. In reaching this view, the Committee nonetheless draws the power 
in section 55, and the potential breadth of it, to the attention of the lead 
committee for it to decide whether to pursue further with respect to 
policy considerations.     
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Section 128(5) – Right of child or relevant person to require review 

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Regulations made by statutory 
instrument 
Parliamentary procedure: Negative procedure 
 
33. Section 128 deals with the right of a child or “relevant person” to require 
review of a compulsory supervision order.  The right to require review is 
subject to there being a minimum period of three months before a review can 
be carried out (section 128(4)).  But, where the nature of the particular 
supervision order is such that it includes a secure accommodation 
authorisation, provision is made at section 128(5) to the effect that the 
Scottish Ministers can, by regulations, provide for such an order to be 
reviewed during a period specified in the regulations.  

34. The Committee notes that this contemplates the possibility of a shorter 
review period in such circumstances (final sentence of paragraph 35 in the 
DPM).  However, the power in section 128(5) does not actually specify a 
shorter period, or indeed even refer to the order being reviewed during such 
“shorter” period as is specified in the regulations. The Committee therefore 
sought to probe these matters with the Scottish Government. 

35. The response provides further explanation concerning the power 
contained in section 128(5), and when a shorter time frame might be required.  
The Committee notes that the reply takes some account of its observation 
that, if indeed (as is stated) a shorter period is contemplated, then that at least 
might be indicated on the face of the Bill (i.e. even if an actual period is not 
specified).  The Government states that it “will look again at this provision to 
see if its effect can be clarified further”.  

36. The Committee acknowledges that specifying the review period 
under section 128(5) may be unnecessarily restrictive.  However, it 
remains of the view that if, as has been indicated in the Scottish 
Government’s DPM and subsequent correspondence, the intention is 
that such a period would be shorter than three months, appropriate 
provision to that effect should indeed be set out within the Bill itself. The 
Committee welcomes the statement contained in the Scottish 
Government’s reply concerning this power that it will look again at this 
provision to see if its effect can be clarified further, and the Committee 
strongly encourages such action.  

37. That apart, the Committee is content with the power contained in 
section 128(5), and that it is subject to negative procedure. 
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Section 143(1) – Compulsory supervision orders etc.: further provision 

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Regulations made by statutory 
instrument 
Parliamentary procedure: Negative procedure 
 

38. Section 143 enables the Scottish Ministers, by regulations, to make 
further provision in relation to compulsory/interim compulsory supervision 
orders, medical examination orders, and warrants to secure attendance.   

39. The Committee was concerned that the power contained in section 
143(1), which is subject to negative procedure, allows the Scottish Ministers to 
make provision about a wide range of potentially significant matters.  It 
considered that very limited justification for the power, procedure attaching to 
it, and circumstances in which it might be used had been given in the DPM 
and was concerned as to whether, in relation to all of these matters, negative 
procedure is necessarily appropriate.  

40. The response does provide some further explanation concerning the 
need for these powers and how they might be used.  Again, however, as in 
relation to the power at section 30 above, it appears to the Committee that 
practical expediency has been the key consideration in making all of the 
matters which can be dealt with under subsection (1)(a) to (d) subject to 
negative procedure.  The reply states that “splitting these powers between 
negative and affirmative procedure would not enhance the accessibility of 
subsequent regulations”.  

41. While the Committee accepts that it may be reasonable for some of the 
matters referred to in subsection (1)(a) to (d) to be subject to negative 
procedure (taking into account that the substantive aspects of the subject 
matter are set out elsewhere in the Bill), it has a particular concern in relation 
to section 143(1)(b), which enables the Scottish Ministers to make provision 
by regulations about “the provision of temporary accommodation for the child”. 
The Committee is of the view that there is the potential for a wide range of 
matters concerning the provision of temporary accommodation to be taken 
forward under that particular power.  Such regulations would be subject only 
to the lesser form of parliamentary scrutiny afforded by negative procedure.  

42. The Committee takes the view that the power contained in section 
143(1)(b), which enables the Scottish Ministers, by regulations, to make 
provision about “the provision of temporary accommodation for the 
child”, should be subject to affirmative procedure.  

43. That apart, the Committee is content with the power to make 
provision about the matters set out in section 143(1)(a), (c) and (d), and 
that these are subject to negative procedure.  
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Section 144(1) – Movement restriction conditions: regulations etc. 

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Regulations made by statutory 
instrument 
Parliamentary procedure: Negative procedure 
 
44. Section 144(1) enables the Scottish Ministers, by regulations, to 
prescribe restrictions or monitoring arrangements that can be imposed as part 
of a Movement Restriction Condition (“MRC”).  Section 144(2) sets out that 
such regulations can make provision for certain specified matters (such as 
prescribing methods of monitoring compliance or specifying devices that can 
be used for monitoring).  

45. The Committee notes that section 144(1) is framed in very general terms 
and would enable regulations to be made about a potentially wide range of 
matters concerned with an MRC. The Committee was concerned that the 
power to prescribe “restrictions” that could be imposed as part of a MRC 
could, however, conceivably be used to set out some quite significant 
restrictions, which the Parliament may wish to have the opportunity to 
examine more fully, under the affirmative procedure.   

46. The response acknowledges that regulations made under this power 
could prescribe restrictions that may be imposed as part of an MRC.  The 
Committee is pleased to note that the Scottish Government has indicated it 
will propose an amendment at Stage 2 to ensure that regulations under 
section 144 will be subject to affirmative procedure.   

47. The Committee considers that regulations under section 144 
should be subject to affirmative procedure. It therefore welcomes the 
statement contained in the reply that the Scottish Government will 
propose an amendment at Stage 2 to ensure that regulations under 
section 144 will be subject to affirmative procedure.  Subject to a 
suitable amendment to that effect being forthcoming, the Committee is 
content so far as this provision is concerned. 

Section 146(1) – Secure accommodation: placement in other 
circumstances 

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Regulations made by statutory 
instrument 
Parliamentary procedure: Negative procedure 
 
48. Section 146 makes further provision in relation to secure 
accommodation.  It empowers the Scottish Ministers to make regulations 
specifying circumstances in which children may be placed in secure 
accommodation where a compulsory supervision order is in force in respect of 
the child, and where that order does not include a secure accommodation 
authorisation.  Subsection (2) sets out particular matters which can be dealt 
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with in terms of such regulations.  That includes such matters as procedure to 
be followed, giving of reasons for decisions, and provision for review.   

49. It is explained in the DPM (paragraph 53) that the intention is that the 
existing regulations covering this subject matter (SI 1996/3255) are to be 
replicated using this regulation making power.  The DPM goes on to provide 
further details of the purposes to which it is intended such regulations should 
be put.  

50. The Committee agrees that subordinate legislation is the most 
appropriate means of dealing with the subject matter concerned, to ensure 
flexibility to adapt to future changes in processes.  However, it notes that 
regulations under section 146 are not restricted to the particular issues which 
are detailed within section 146(2).  In terms of the general regulation making 
power under section 146(1), they can make provision specifying 
circumstances in which a child can be placed in secure accommodation.  

51. The Committee is concerned that this is therefore a potentially wide 
power which would enable action to be taken which could go beyond areas 
concerned with administrative, technical or procedural issues.  The Committee 
therefore asked the Scottish Government about the wider possible use of it.  

52. The Committee also noted that while some of the matters about which, 
in terms of section 146(2), particular provision can be made, might be seen to 
be reasonably matched to the use of negative procedure. Others, such as 
provision for the giving of reasons for decisions, and the review of decisions, 
might be seen to raise more difficult issues in regard to which it appeared that 
affirmative procedure may be more appropriate.  

53. The reply from the Scottish Government acknowledges and accepts the 
observations made by the Committee.  An undertaking is given to the effect 
that an amendment will be brought forward at Stage 2 to ensure that the 
exercise of the power set out in section 146 is subject to affirmative 
procedure.   

54. The Committee considers that regulations under section 146 
should be subject to affirmative procedure. It therefore welcomes the 
undertaking which is made within the Scottish Government’s reply to 
the effect that an amendment will be brought forward at Stage 2 to 
ensure that the exercise of the power set out in section 146 is subject to 
affirmative procedure.  Subject to a suitable amendment to that effect 
being forthcoming, the Committee is content with this provision.  
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Section 147(1) – Secure accommodation: regulations 

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Regulations made by statutory 
instrument 
Parliamentary procedure: Negative procedure 
 
55. Section 147(1) is expressed in very general terms.  It enables the 
Scottish Ministers to “make provision about children placed in secure 
accommodation by virtue of this Act”.  Section 147(2) goes on to set out 
matters which regulations under subsection (1) may in particular include.  
These are also quite widely framed and provide some level of flexibility as to 
what may be covered. 

56. The Committee considers that, in view of the breadth of this power, it 
could be used to make regulations about a number of matters associated with 
the subject matter of “children placed in secure accommodation by virtue of 
this Act”.  Subsection (2) sets out particular matters which might be covered, 
but the matters which are listed there might themselves be considered to 
afford considerable leeway, e.g. regulations “in connection with the protection 
of the welfare of the children”.  The Committee therefore probed whether such 
regulations should be subject only to the lesser form of scrutiny afforded by 
negative procedure. 

57. The response addresses the Committee’s concern about regulations 
under this power being subject only to negative procedure.  It acknowledges 
the potential breadth of the power and agrees that affirmative procedure may 
be appropriate in this case.  An undertaking is given that an amendment to 
that effect will be brought forward at Stage 2.   

58. The Committee considers that regulations under section 147(1) 
should be subject to affirmative procedure. It therefore welcomes the 
undertaking given in the Scottish Government’s reply to the effect that 
an amendment will be brought forward at Stage 2 making the power 
contained in section 147(1) subject to affirmative procedure.  Subject to 
a suitable amendment to that effect being forthcoming, the Committee is 
content with this provision. 

Section 170 – Children’s hearings: procedural rules 

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Rules made by statutory 
instrument 
Parliamentary procedure: Negative procedure 
 
59. Section 170(1) enables the Scottish Ministers to make rules about the 
procedure relating to children’s hearings.  Section 170(2) provides that such 
rules can make provision in connection with a range of specified matters.  
These are set out within a list, (a) to (m), and include such matters as 
notification about and attendance at hearings, provision and withholding of 
documents, representation at hearings, and appeals. 
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60. The Committee notes that the provision made at section 170(1) is a very 
general one, and the list of matters for which provision can be made under 
section 170(2) is also lengthy.  The Committee notes that the subject matter is 
referred to in quite general terms, for example, enabling provision to be made 
about “attendance of persons at children’s hearings”, and about 
“representation of persons at children’s hearings”.  This would enable 
provision to be made on a wide range of matters relating to the subject matter 
involved. 

61. The Committee was concerned that, in all cases where rules are being 
made under section 170, negative procedure is to apply.  It accepts that this 
may be appropriate in some circumstances, but not necessarily in all cases.  
The Committee questioned the use of negative procedure in all circumstances 
where the power under section 170 is being exercised.  

62. The response confirms that the power under section 170 will be used to 
develop a complete set of Tribunal Rules for children’s hearings, all to be 
contained within the one statutory instrument “to aid accessibility and support 
good use”.  Again, the response appears to focus upon practical expediency 
as being the key consideration, to the exclusion of other matters.  

63. The Committee considers that section 170 may be viewed as being of 
considerable note, with some of the areas regarding which provision can be 
made concerning substantial ECHR rights, e.g. rules specifying circumstances 
in which persons can be excused from children’s hearings (170(2)(f)), and 
rules about withholding documents (170(2)(h)).  

64. All of these relate to key aspects of the hearings system. In such 
circumstances, the Committee remained of the view that some of the matters 
which can be addressed in terms of rules, as listed at section 170(2)(a) to (m), 
should be subject to affirmative procedure, to ensure the opportunity for full 
parliamentary consideration. The Committee encourages the Scottish 
Government to review all of the paragraphs contained within section 170(2) 
and to consider, on an individual basis, which should be subject to affirmative 
procedure, particularly where relating to elements which are essential to the 
delivery of an ECHR compatible system and therefore of potentially 
considerable significance. 

65. Notwithstanding the Scottish Government’s response, for the 
reasons set out above, the Committee is of the view that consideration 
should be given to whether certain provisions within section 170(2) 
should be subject to affirmative, rather than negative, procedure. The 
Committee highlights in particular paragraphs (d) to (f), (h) and (k), while 
recommending that the Scottish Government reviews all of the 
provisions (a) to (m) with reference to the appropriateness of the 
procedure attaching to them. 

Section 189 – Power to make supplementary, incidental or consequential 
provision as is considered appropriate for the purposes of, in 
consequence of, or for giving full effect to any provision of the Bill 
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Power conferred on:  The Scottish Ministers 
Power exercisable by:  Order made by statutory 
instrument 
Parliamentary procedure: Generally negative procedure 
but affirmative procedure if making textual changes to an Act 
 
66. Under section 189(1), the Scottish Ministers are able, by order, to make 
such supplementary, incidental or consequential provision as they consider 
appropriate for the purpose of, or in consequence of, giving full effect to any 
provision of the Bill.  

67. An order under section 189 which adds to, replaces or modifies an Act is 
subject to affirmative procedure.  In other cases it would be subject to 
negative procedure in accordance with section 181(3), which provides that, 
except in the case where other provision is made (as is the position under 
section 189(3)), subordinate legislation under the Bill is subject to negative 
procedure.   

68. The Committee notes that this power is potentially a wide one, which can 
also be used to amend primary legislation.  In the case of an order under 
section 189, which contains provision to make textual changes to an Act, i.e. 
to modify it, whether by way of adding to, replacing or omitting any part of the 
text, that would be subject to the highest form of parliamentary scrutiny, 
namely affirmative procedure.  However, it is only in that respect that it is 
intended affirmative procedure should apply.  

69. The Committee noted that that there are matters which could be dealt 
with by way of supplementary, incidental or consequential provision which 
might be of some considerable significance, and asked the Scottish 
Government whether, with reference to this section, the use of affirmative 
procedure should not be extended further. 

70. The Scottish Government’s position, as set out in the reply, is that it is 
not considered necessary that affirmative procedure should attach to all 
potential uses of section 189.  It is stated that a distinction can reasonably be 
made, and refers to precedent in that regard within other recent legislation.  

71. The Committee considers that provisions should be considered on their 
own merit and that, while provisions contained elsewhere may be of interest, it 
is not necessarily appropriate to compare the approach taken within one piece 
of legislation with that in another, or to seek to justify it on that basis. 

72. The Committee remains of the view that section 189 as presently set out 
would enable matters of some significance, albeit in the nature of 
“supplementary, incidental or consequential provision” to be taken forward by 
means of negative procedure, thereby limiting the opportunity for 
parliamentary scrutiny. 

73. The Committee agrees that, where textually amending an Act, the 
power set out in section 189 should be subject to affirmative procedure, 
as is provided for in the Bill. However, the Committee considers that 
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there remains an issue which warrants further review in regard to 
whether the higher level of scrutiny afforded by affirmative procedure 
should apply in all circumstances where ancillary provision is being 
made under section 189, given the potential for matters of significance 
to be taken forward under this power. It therefore seeks further comment 
from the Scottish Government in this regard and concerning the 
exercise of this power. In addition, it suggests that the lead committee 
may wish to explore further with the Scottish Government whether there 
are other provisions which should also be subject to affirmative 
procedure. 

Section 191(2) – Power to commence provisions of the Bill 

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Order made by statutory 
instrument 
Parliamentary procedure: No procedure 
 
74. This provision enables the Scottish Ministers to control the 
commencement of various provisions as they consider appropriate.  As is the 
case for commencement orders, no provision is made for laying an order 
under section 191(2) in the Parliament.  However, this provision should be 
considered with reference to the general subordinate legislation making 
provision contained at section 181.  Section 181(2) provides that any power of 
the Scottish Ministers to make subordinate legislation (under the new Act) 
includes power to make such incidental, supplementary or consequential 
provision as the Scottish Ministers think necessary or expedient.  

75. On that basis, the Committee considered the issue of whether any use of 
section 191 might therefore be subject to parliamentary procedure (by way of 
negative procedure).  The Committee questioned why there should be a 
distinction in the process, i.e. negative or no procedure depending on whether 
ancillary provision is being made on a stand alone basis with reference to the 
power in section 189, or in the context of commencement under reference to 
section 191. 

76. The Committee notes that an undertaking is given to lodge amendments 
at Stage 2 with the effect that a commencement order cannot include 
incidental, supplementary or consequential provision (such provision therefore 
to be made under the ancillary powers in section 189).  The Committee 
accepts that the more temporary and time limited matters, which might be 
addressed by means of transitional, transitory or savings provisions, may 
continue to be subject to no parliamentary procedure. 

77. The Committee welcomes the undertaking which is given with 
respect to section 191(2), to the effect that an amendment will be lodged 
at Stage 2 which will provide that a commencement order cannot include 
incidental, supplementary or consequential provision. Subject to a 
suitable amendment in that regard being forthcoming, the Committee is 
content with this provision and that it is subject to no procedure.   
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Sections 13 and 22 – Powers of direction 

78. Under section 13(1), the Scottish Ministers can give Children’s Hearings 
Scotland general or specific directions about the carrying out of its functions. 
Similarly, by virtue of section 22(1), the Scottish Ministers can give the 
Scottish Children’s Reporter Administration general or specific directions 
about the carrying out of its functions.  

79. These might be considered to be quite wide powers, and the Committee 
asked why they should necessarily be subject to a power of direction only. 
Furthermore, given the potentially significant matters in respect of which they 
might be used, the Committee questioned whether these particular powers of 
direction should be subject to some form of parliamentary scrutiny. 

80. At the same time, although the powers concerned are quite wide, the 
Committee acknowledges that they could not be used so as to undermine the 
fundamental provision which is made in respect of the National Convener’s 
independence (section 12), or that of the Principal Reporter (section 21).  The 
Committee also notes the Scottish Government’s response, and that provision 
of this nature is also to be found within other legislation, citing the example of 
provision contained within the Local Government etc. (Scotland) Act 1994.  As 
is also stated, the Scottish Ministers will be accountable for any use made of 
these powers of direction. 

81. On balance, and taking account of the further observations contained 
within the Scottish Government’s reply, which are of assistance in clarifying 
how it would envisage these powers being used, the Committee is content 
that the powers contained in section 13(1) and 22(1) are appropriately framed 
as direction powers and should not be re-cast as secondary legislation 
powers. 

82. Having regard to the further information provided in the Scottish 
Government’s response on the powers of direction contained in 
sections 13(1) and 22(1), the Committee is content that they should 
remain as direction powers and not be re-cast as secondary legislation 
powers.  
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SUBORDINATE LEGISLATION COMMITTEE 
 

Response from the Scottish Government 
 

Children’s Hearings (Scotland) Bill at Stage 1 
 

Section 10 – Power of Scottish Ministers to change National Convener’s functions; 
and 
Section 17 – Power of Scottish Ministers to change Principal Reporter’s functions 
 
The Scottish Government was asked: 
In view of the powers under section 10(1) and 17(1) being broad, and of some potential 
significance, can the Scottish Government provide further justification as to the need for 
them, with reference to examples of circumstances in which they might conceivably be used.  
Further, with reference to section 10(1)(e) and 17(1)(e), can the power be used to alter 
functions which conflict with the independent status of the National Convener or the Principal 
Reporter, respectively, or at least to have the effect of impacting significantly upon that 
status? 

The Scottish Government responded: 
This power is required to ensure that the two chief office holders in the children’s hearings 
system are able to respond to unforeseen changing needs and circumstances without the 
need for primary legislation, which can be time consuming and dependent on finding 
legislative time. It is crucial that future changes can be accommodated without disruption to 
the delivery of the children’s hearings service.  These powers seek to allow changes to be 
put into place timeously and in response to changing conditions and circumstances, with 
proper consultation and subject to the high level of Parliamentary scrutiny associated with 
the affirmative procedure.  
 
These powers will not be used to impinge upon the independence of either the Principal 
Reporter or National Convener, as stated in paragraphs 13 and 17 of the Delegated Powers 
Memorandum (DPM). The powers in sections 10(1)(e) and 17(1)(e), in particular, relate to 
specifying the manner in which a function is carried out or the time period within which a 
function is carried out, rather than seeking to alter the substance of a function.  For example, 
this power could be used to specify the frequency of training that the National Convener 
should offer, or the timescale within which a statement of grounds for referral should be 
provided by the Principal Reporter prior to a children’s hearing. 
 
Section 17, re the Principal Reporter, reflects the powers in section 40(3) of the Children 
(Scotland) Act 1995 and that power is subject to negative procedure only. The DPM also 
suggests that potential developments in creating a Scottish Tribunals Service could impact 
on current functions of the Principal Reporter and/or National Convener and would 
necessitate some changes in their functions.  It is not possible at this time to identify the 
extent of that impact but it could relate to, for example, responsibilities for the arrangement of 
hearings and provision of training to panel members.   
 
Section 30(2) – Safeguarders Panels 
 
The Scottish Government was asked: 
Can the Scottish Government explain why negative procedure, rather than affirmative, is 
considered appropriate in relation to section 30(2)(g), which is concerned with the conferring 
of functions on safeguarders, and which might be viewed as raising different considerations 
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to those administrative, operational or procedural issues with which section 30(2)(a) to (f) are 
concerned? 

The Scottish Government responded: 
This power replicates and builds upon current powers and regulations such as the Panel of 
Persons to Safeguard the Interests of Children (Scotland) Regulations 2001 (S.S.I No. 476). 
Some of the substantive rights and duties of safeguarders are included in the Bill itself and 
these powers in section 30 relate to the consistent and high quality delivery of this key 
service for children. While we anticipate making regulations using section 30(2)(a)-(f), 
section 30(2)(g) would be used less frequently, for example to provide clarification of the role 
of safeguarders who are appointed by sheriffs.  However in the interests of accessible and 
transparent legislation, it would be pragmatic and appropriate to include all provision about 
safeguarders in one set of regulations, rather than having two separate sets of regulations 
(one subject to negative procedure and the other subject to affirmative) given that both sets 
of regulations would have to be read together. The need for accessible legislation is 
especially pertinent here, given the high level of lay involvement in the children’s hearings 
system.  
 
Section 55 – Section 53 and 54: regulations (making further provision in respect of 
child removed to or kept in place of safety) 
 
The Scottish Government was asked: 
Can the Scottish Government justify the need for such a broadly stated power as is provided 
for in section 55(1)?  While the DPM comments on the detailed provision which might be 
made under this power with reference to notification procedures, etc, is it not the case that 
the power could be used for wider purposes?  If it is intended to use it for the more narrow 
purposes indicated in the DPM then could the provision itself not be drafted in more 
restricted terms? 

The Scottish Government responded: 
This power will support the implementation of policy objectives which are themselves set out 
in considerable detail in sections 53 and 54. The power in section 55 is to make “further 
provision” and as such cannot provide for modifications to sections 53 and 54.  It is 
necessary to have this power to allow for “future-proofing” of these emergency child 
protection measures. We are of the view that this power essentially reflects that in section 62 
of the 1995 Act which refers to “regulations concerning the duties in respect of a child of any 
person removing him to, and keeping him in, a place of safety”. The formulation in section 55 
– “regulations [to] make further provision in respect of a child removed to or kept in a place of 
safety” – is a clearer articulation of what went before. Given the supplementary and 
operational nature of the section 55 power, we consider negative procedure to be 
appropriate.    
 
Section 128(5) – Right of relevant person to require a review 
 
The Scottish Government was asked: 
Can the Scottish Government explain why it was not considered possible to specify, in the 
Bill, a different review period for a compulsory supervisions order containing a secure 
accommodation authorisation?  Further, as indicated in the DPM, if the intention is for such 
period to be shortened in the case of a compulsory supervision order containing a secure 
accommodation authorisation, why is reference to it being a shorter period not actually 
stated within section 128(5) itself (even if the particular period itself is not specified)? 
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The Scottish Government responded: 
Section 128 allows a child, or their relevant person, to require a review of the compulsory 
supervision order which is in force in respect of that child no earlier than 3 months from the 
day the order is made, continued or varied. The provision, at subsection (5), allows for a 
different time period to be set for review of compulsory supervision orders which contain a 
secure accommodation authorisation. Currently, where a child is subject to a supervision 
requirement which contains a secure accommodation authorisation, the Principal Reporter 
must arrange a review hearing within 3 months of the condition being made or continued 
(regulation 11 of the Secure Accommodation (Scotland) Regulations 1996 (S.S.I. 
1996/3255).  A shorter time frame only applies if the child is not placed in secure 
accommodation (if no placement within the preceding 6 weeks the child or their relevant 
person may require the Principal Reporter to make arrangements to have the supervision 
requirement reviewed (regulation 12 of the 1996 Regulations)).   
 
The policy intention is that it should be possible to set a shorter period than the current 3 
month period for all cases where a secure accommodation authorisation has been granted 
attaching to a compulsory supervision order as discussed in the DPM.  Rather than 
specifying the period in the Bill, which could be unnecessarily restrictive, the power allows for 
that period to be reviewed and allows for flexibility to adapt to future needs that may emerge 
as a result of this new approach. 
 
However, given the Committee’s comments, the Scottish Government will look again at this 
provision to see if its effect can be clarified further. 

Section 143(1) – Compulsory supervision orders etc: further provision 
 
The Scottish Government was asked: 
In relation to the provision made within section 143, can the Scottish Government provide 
further justification as to the need for this power, with reference to examples of 
circumstances in which it might be used?  Why should regulations under section 143(1) 
necessarily, in all cases, be subject to negative procedure, and are there not matters which 
could be dealt with under the proposed power in section 143(1) which could conceivably be 
of sufficient importance as to warrant being subject to affirmative procedure? 

The Scottish Government responded: 
These powers are necessary and they will be used, for example, to make provision similar to 
that in the Children’s Hearings (Transmission of Information etc) (Scotland) Regulations 
1996 (S.I. No. 3260).  The powers enable provision that is in furtherance to the making of 
orders and warrants and relates to their implementation and process rather than the 
substantive content of these orders and warrants. That substantive content itself is set out in 
considerable detail in sections 97 to 102 of the Bill. The powers in section 143(1)(a)-(d) are 
nearly identical to those in section 74(a)-(c) of the 1995 Act re: transmission of information; 
temporary accommodation; and conveyance of a child. Section 74 was subject to negative 
procedure and that is appropriate here too.  As with section 30 above, splitting these powers 
between negative and affirmative procedure would not enhance the accessibility of 
subsequent regulations and the balance of the nature of the provisions points to negative 
procedure being the appropriate level of scrutiny for the totality of this power. 
 
Section 144(1) – Movement restriction conditions: regulations etc. 
 
The Scottish Government was asked: 
In regard to the proposed power under regulation 144(1), can the Scottish Government 
comment on the breadth of this power?  Is it possible that regulations under that power 
could, for example, be used to set out restrictions that can be imposed as part of a 
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Movement Restriction Condition (“MRC”) in terms such that affirmative procedure, rather 
than negative, would be more appropriate?   

The Scottish Government responded: 
The meaning of a movement restriction condition is set out in section 98 of the Bill and 
establishes that an MRC means a restriction on the child’s movements. Section 144 allows 
Scottish Ministers to prescribe restrictions that may be imposed as part of that MRC, the 
principle of which is embedded in primary legislation. Most of the content of the regulations 
would concern compliance issues, as do the Intensive Support and Monitoring (Scotland) 
Regulations 2008 (S.S.I. No. 75). However, given that the regulations could prescribe 
restrictions that may be imposed as part of an MRC the Scottish Government will propose an 
amendment at Stage 2 to ensure that regulations under section 144 will be subject to the 
affirmative procedure.  
 
Section 146(1) – Secure accommodation: placement in other circumstances 
 
The Scottish Government was asked: 
Can the power in section 146(1) be used to deal with matters which go beyond those of an 
administrative/technical/procedural nature, and relating more directly to the actual 
circumstances in which a child can be placed in secure accommodation, and therefore such 
that affirmative procedure may be appropriate? 

Also, is it not the case that some of the matters for which provision might be made under 
section 146(2), for example concerning the giving of reasons for decisions and the review of 
decisions, are of potentially greater consequence than others, such that the use of negative 
procedure in all instances might not necessarily be appropriate? 

The Scottish Government responded: 
Section 146 of the Bill replicates section 75(1)(a) of the Children (Scotland) Act 1995 (“the 
1995 Act”). That power is subject to negative procedure. It was used, in the Secure 
Accommodation (Scotland) Regulations 1996, to make provision allowing interim placements 
in secure accommodation for children subject to supervision requirements but not subject to 
a secure accommodation condition (regulation 6).   
 
The Scottish Government agrees with the Committee that affirmative procedure may be the 
more appropriate procedure for the exercise of this power given that it could be used to set 
the criteria to be applied before a child may be placed in secure accommodation in those 
circumstances. It is also agreed that provisions regulating those matters listed in subsection 
(2) could potentially have varying effects. Accordingly, the Scottish Government will 
undertake to bring forward an amendment at Stage 2 to ensure that this power is subject to 
affirmative procedure. 
 
147(1) – Secure accommodation: regulations 
 
The Scottish Government was asked: 
Given its very general nature, and the potential for it to be used in relation to a significant 
range of matters concerned with children placed in secure accommodation, should not the 
exercise of the power be subject to affirmative procedure?   

The Scottish Government responded: 
This power was included in the Bill to replicate the effect of section 75(6) of the 1995 Act 
which is also subject to negative procedure.  Section 147 of the Bill is narrower in that it 
applies only where a child has been placed in secure accommodation by virtue of the Bill.   
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The power may be used to regulate procedures once a child has already been placed in 
secure accommodation.  However, given the potential breadth of this power, the Scottish 
Government agrees that affirmative procedure may be appropriate in this case and 
undertakes to bring forward an amendment at Stage 2 to this effect.   
 
Section 170 – Children’s hearings: procedural rules 
 
The Scottish Government was asked: 
In relation to the provision made within section 170, why are regulations under that section, 
in all cases, subject to negative procedure?  Are there matters which could be dealt with 
under the proposed power in section 170 which could conceivably warrant being subject to 
affirmative procedure, having regard to the nature, range and importance of some of the 
issues which rules under section 170 might cover?  For example, the issues which might be 
dealt with under reference to section 170(2)(d) to (f), (h) and (k), to the extent that these 
might conceivably deal with substantive rights, and are likely to be of particular interest to the 
Parliament? 

The Scottish Government responded: 
This power will be used to develop a complete set of Tribunal Rules for children’s hearings, 
including pre-hearing panels, and these Rules will be used primarily by lay people.  The 
current Children’s Hearings (Scotland) Rules 1996 (S.I. No. 3261) are extensively used for 
reference by panel members and Reporters.  There is substantial merit in these Rules being 
contained in the one statutory instrument, to aid accessibility and support good use.   
 
We think it would be artificial, and counter-productive in terms of accessibility, to distinguish 
provision under section 170(2)(c) re notifying persons of a children’s hearing, from provision 
under section 170(2)(d) re attendance of those same persons at a children’s hearing - the 
latter leads on from the former. Similarly the provision of documents under section 170(2)(g) 
leads on to the withholding of documents under section 170(2)(h) and Rules about these two 
matters are best contained in the same statutory instrument. It can also be noted that the 
powers in section 170(2)(d) to (f) re attendance, excusal and excluding are supplementary to 
the sections of the Bill which already make extensive provision about these matters (sections 
72-77). We consider negative procedure appropriate for rules about tribunal procedure,   
 
Section 189 – Power to make supplementary, incidental or consequential provision as 
is considered appropriate for the purposes of, in consequence of, or for giving full 
effect to any provision of the Bill 
 
The Scottish Government was asked: 
Given the high level of political interest in the subject matter of the Bill, should not the use of 
affirmative procedure under section 189 be extended to cover the full range of matters 
referred to in subsection (1)?  There are matters which could be dealt with by way of 
supplementary, incidental or consequential provision which could conceivably be of some 
considerable significance, and, that being so, is it not the case that affirmative procedure 
would provide a more appropriate level of scrutiny? 

The Scottish Government responded: 
We do not think it necessary that affirmative procedure attach to all potential uses of section 
189. Where the supplementary, incidental or consequential provision involves textual 
amendments to an Act then affirmative procedure is the appropriate level of parliamentary 
procedure. However for other types of provision, made using these powers and which do not 
amend primary legislation, we consider negative procedure to represent an appropriate 
balance between parliamentary scrutiny and the need for some degree of legislative 
flexibility. There are precedents for this. For example, during the recent implementation of 
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the Adoption and Children (Scotland) Act 2007 there were 2 SSIs making consequential 
amendments to other legislation. Firstly the Adoption and Children (Scotland) Act 2007 
(Modification of Subordinate Legislation) Order 2009 (SSI No. 429) which was subject to 
negative procedure and secondly the Adoption and Children (Scotland) Act 2007 
(Modification of Enactments) Order 2010 (SSI No. 21) which made changes to primary 
legislation and was subject to affirmative procedure.   
 
Section 191(2) - Power to commence provisions of the Bill 
 
The Scottish Government was asked: 
Should an order made under section 191, which also makes ancillary provision by virtue of 
section 181(2), not be subject to parliamentary procedure in the manner provided in sections 
189 and 190 as appropriate?  Why is there a distinction in the parliamentary procedure 
depending on whether ancillary provision is being made on a stand alone basis with 
reference to the power in section 189 or 190, or in the context of commencement, under 
reference to section 191? 

The Scottish Government responded: 
Scottish Ministers accept that the committee has concerns here and undertake to lodge 
amendments at Stage 2 with the effect that a commencement order cannot include 
incidental, supplementary or consequential provision. Standalone incidental etc. provision 
would be made under the ancillary powers in section 189. A commencement order could 
contain transitional, transitory or savings provision and would continue to be subject to no 
parliamentary procedure. We consider this to be justified on the basis that transitional, 
transitory or savings provision is, by definition, temporary and time-limited and is closely 
related to the section to be commenced, which the Parliament has already closely 
scrutinised.   
 
Sections 13 and 22 – Powers of Direction 
 
The Scottish Government was asked: 
In relation to the direction making powers contained within sections 13 and 22 why, in the 
Scottish Government’s view, should the provisions concerned not be subject to some form of 
parliamentary scrutiny, given that in each case the power of direction could potentially be 
used to make significant provision concerning the carrying out of the functions of CHS or 
SCRA?  Should they not be re-cast in the form of a power in favour of the Scottish Ministers 
to make provision in relation to matters concerned with the carrying out of functions? 

The Scottish Government responded: 
We note that this point does not relate to subordinate legislation making powers. We are of 
the view that the direction powers in sections 13 and 22 are appropriately framed and should 
not be re-cast as secondary legislation powers. In relation to section 22 this power of 
direction re SCRA is almost identical to that contained in section 134 of the Local 
Government etc. (Scotland) Act 1994. Given that the Bill carries over that power re SCRA it 
is appropriate to include a similar direction power re the new body created by the Bill, 
Children’s Hearings Scotland. These powers of direction could be used, for example, to set 
strategic direction for either of the NDPBs concerned, and the powers do not, of course, 
apply to the functions of the National Convenor or the Principal Reporter, whose 
independence is guaranteed by sections 12 and 21 respectively. The Scottish Ministers will 
be accountable to the Parliament for any use made of these powers of direction.    
 

31 March 2010 
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ANNEXE C: FINANCE COMMITTEE REPORT 
 
The Committee reports to the Education, Lifelong Learning and Culture 
Committee as follows— 
 

INTRODUCTION 

1. Under Standing Orders Rule 9.6, the lead committee at Stage 1 is 
required, among other things, to consider and report on the Bill’s Financial 
Memorandum. In doing so, it is required to consider any views submitted to it 
by the Finance Committee (“the Committee”). 

2. The Children’s Hearings (Scotland) Bill (“the Bill”) was introduced in the 
Parliament on 23 February.  The Education, Lifelong Learning and Culture 
Committee has been designated as the lead committee for the Bill at Stage 1. 
At its meeting on 23 March, the Committee agreed to adopt level two scrutiny 
in relation to the FM (i.e. that it would take oral evidence from the bill team 
and seek written evidence from financially affected organisations).   

3. The Committee received submissions from the following individuals and 
organisations— 

• COSLA; 

• Dundee City Council; 

• East Lothian Council 

• Falkirk Council; 

• John Anderson; 

• North Lanarkshire Council; 

• West Lothian Council; and 

• Scottish Children’s Reporters Administration. 

4. All submissions can be found as an annexe to this report. At its meeting 
on [13 April], the Committee took evidence from the bill team.138  

5. The FM states that the Bill’s purpose is “… to strengthen and modernise 
the Children’s Hearings system and brings together all current primary 
legislation that is applicable to the Children’s Hearings system within one 
cohesive Act.”139  More specifically— 

• Part 1 and Schedule 1 provide for the establishment of a new 
national body, Children’s Hearings Scotland, and the post of 
National Convener of Children’s Hearings Scotland;  

                                            
138 http://www.scottish.parliament.uk/s3/committees/finance/meetings.htm 
139 Financial Memorandum, paragraph 393. 
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• Part 2 and Schedule 3 provide improved governance arrangements 
for the Scottish Children’s Reporter Administration (SCRA) and 
clarification of the legislative role of reporters;  

• Parts 3 to 18 include policy changes to improve aspects of business 
and process within the Children’s Hearings system; and  

• Part 19 provides for a permanent scheme for the provision of legal 
representation in children’s hearings.140  

SUMMARY OF COSTS AS OUTLINED IN THE FINANCIAL MEMORANDUM 

6. The FM states that “… the primary driver is to strengthen and improve 
the Children’s Hearings system rather than to reduce costs”141 and identifies 
additional costs of £2.51million per annum arising from the Bill, to fall on the 
Scottish Government.142   

Information used to inform the Memorandum 

7. The FM states that all 32 local authorities were consulted on the financial 
implications of the Bill.  In terms of the establishment of Children’s Hearings 
Scotland, the FM explains that the Baseline Study of Corporate Services has 
been used to identify costs per employee and that the office of Scotland’s 
Commissioner for Children and Young People (“SCCYP”) provided “a model 
of a single, small office supporting a national organisation” and has been used 
for modelling the cost of Children’s Hearings Scotland.143  The FM further 
notes that while the SCCYP staffing model has been used, “the cost of staff 
has been calculated using SCRA staffing costs because of the similarity and 
close links between the work of SCRA and Children’s Hearing’s Scotland”144, 
but that the SCRA staffing model was not considered appropriate “due to its 
high proportion of professional staff (Reporters) which Children’s Hearings 
Scotland will not need”.145 

Start up and implementation costs 

8. The FM outlines transitional costs of £150,000 for establishing the new 
body, including project management, additional training materials, and 
recruitment costs for public appointments.146  However, in terms of 
harmonisation of staff terms and conditions, the FM states that “although the 
Bill makes provision for the transfer of staff we do not expect this to happen in 
any great number and therefore conclude that any costs incurred will be de 
minimis”.147 

                                            
140 Financial Memorandum, paragraph 394. 
141 Financial Memorandum, paragraph 395. 
142 Financial Memorandum, paragraph 395. 
143 Financial Memorandum, paragraph 415. 
144 Financial Memorandum, paragraph 415. 
145 Financial Memorandum, paragraph 415. 
146 Financial Memorandum, paragraph 417. 
147 Financial Memorandum, paragraph 417. 
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Staff costs 

9. As noted above, in estimating the staffing costs for the new body, the FM 
has used SCCYP as a staffing model.  In total, based on 15 administrative, 
policy and management staff, the FM estimates that wage/salary costs 
(including pensions) will be £575,000 - £702,000 per annum (although this 
global figure is not broken down).  During start-up in 2011-12, the FM states 
that around half this amount will be needed, as well as around £40,000 for 
recruitment. However, the structure for the new body will be for the National 
Convener to determine.148   

Property, administrative, board and corporate services costs 

10. The FM states that the new body “will be able to utilise existing Scottish 
Government office space” although, again, the decision will rest with the 
National Convener.149  The FM calculates that the cost of estate management 
services will be £102,000 per annum150 (based on the cost of the SCCYP 
office).  Administrative costs (stationery, postage etc) are calculated at 
£90,000 per annum151 and governance costs for the Board of Children’s 
Hearing Scotland at £137,000 per annum.152   

11. In terms of corporate services, the FM states that “there is considerable 
potential for sharing … between Children’s Hearings Scotland and SCRA, 
where there is no conflict of interest”.153  Based on 15 FTE staff, and on a 
shared service basis, the FM estimates that provision of corporate services 
would cost £363,000 per annum from 2012-13 (this is broken down in 
paragraphs 424 to 429 of the FM).  Again, during start-up it is estimated that 
half this amount will be required, in addition to £21,000 for ICT capital 
costs.154 

Recruitment and selection of panel members, training and support for 
hearings 

12. From 2012-13, full funding for the national recruitment campaign for 
members of the Children’s Panel will transfer to Children’s Hearings Scotland.  
Based on the 2009-10 campaign, the FM estimates this funding will total 
£328,000.  Overall though, this does not appear to be a new cost.155 

13. The FM indicates that full responsibility for training will pass to the 
National Convener.  At present the Scottish Government funds national 
training at a cost of £1.1 million per annum.  The FM estimates that the 

                                            
148 Financial Memorandum, paragraph 419. 
149 Financial Memorandum, paragraph 420. 
150 Financial Memorandum, paragraph 421. 
151 Financial Memorandum, paragraph 422. 
152 Financial Memorandum, paragraph 423. 
153 Financial Memorandum, paragraph 424. 
154 Financial Memorandum, paragraph 430. 
155 Financial Memorandum, paragraphs 431-433. 
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training budget for the National Convener will require to be £1.2 million per 
annum.156 

14. The budget for additional support for panel members etc (£500,000) will 
transfer to the National Convener in full from 2012-13 (again transitional 
arrangements will be in place for 2011-12).157 

15. From 2012-13, local authorities will no longer have responsibility for 
paying panel member expenses or supporting Children’s Panel Advisory 
Committees.  Funding to match local authority expenditure will be transferred 
to Children’s Hearings Scotland.158 

Provision of independent advice and legal representation 

16. The Bill gives the National Convener responsibility for the provision of 
independent advice to children’s hearings.  The FM estimates this will cost 
around £100,000 per annum but makes clear this is an indicative estimate.159 

17. In terms of legal representation at children’s hearings (currently 
appointed in around 2.5% of hearings), the Bill indicates that costs for a new 
scheme will be higher than the existing arrangements, due to an uplift in the 
level of fees to be paid (the current level is seen as “relatively low”).  The new 
arrangements are estimated to cost £441,000 per annum. 

SUMMARY OF EVIDENCE 

Figures provided in the FM and the Regulatory Impact Assessment 

18. At the outset of the evidence session, the bill team explained the 
approach taken to producing the FM— 

“Instead of breaking down the costs in line with the structure of the bill, 
the financial memorandum looks at the cost of the bill in the round. It 
does that because the changes are so interrelated.”160 

19. During the session it became apparent that certain figures in table 2 of 
the FM were not aligned with the correct headings, and that figures provided 
in the partial Regulatory Impact Assessment (RIA) for the cost of legal 
representation did not match those in the FM.  Following the session, the bill 
team provided an updated version of both table 2 and the RIA.  This 
information is included in an annexe to this report.  In its letter, the bill team 
stated that— 

“In revisiting the table we found that the version of the Financial 
Memorandum we sent to the Parliament did not contain the erroneous 
space in the Scottish Government section that the Committee 

                                            
156 Financial Memorandum, paragraph 437. 
157 Financial Memorandum, paragraph 438-439. 
158 Financial Memorandum, paragraph 446. 
159 Financial Memorandum, paragraph 442. 
160 Scottish Parliament Finance Committee.  Official Report, 13 April 2010, Col 2052. 
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highlighted in the published version of the table.  Presumably this error 
appeared during the Parliament’s editing and publication process.”161 

20. The Committee thanks the bill team for its prompt response following the 
meeting and notes the points made in its letter.  However, in terms of the 
RIA, the Committee believes that the errors should have been corrected 
prior to the evidence session. 

Local authorities – general issues with the FM 

21. Much of the evidence taken by the Committee focussed on the FM as it 
applies to local authorities.  As well as submissions from individual authorities, 
the Committee received a detailed submission from COSLA, criticising various 
aspects of the FM.  In general terms, COSLA stated that— 

“…the proposals for Part 1, Schedule 1 and 2 of the Bill [which 
establish Children’s Hearings Scotland and the post of National 
Convener] are so underdeveloped that it makes it very difficult to 
accurately assess the financial implications of this legislation.”162 

22. In addition, COSLA suggested that the FM— 

“…seems to suggest that the new system will cost £2.51 million more 
per annum to run, nearly £1.4m of which will be to pay for the cost of 
the bureaucracy associated with the new organisation.  This is in 
addition to administrative elements of the £3m being paid by local 
government to continue to support the system.  We do not believe that 
this additional expenditure is a justifiable use of resource and neither 
do we believe that it facilitates the strengthening and improvement of 
the Children’s Hearing System.” 

23. In response to these points, the bill team explained that— 

“… [we] do not think that there is a huge divergence between 
Government and local government on the way forward for the 
children's hearings system. In our discussions with COSLA and 
individual local authorities, there has been a great deal of agreement 
on where we should be heading. In its written evidence to the 
Education, Lifelong Learning and Culture Committee on the substance 
of the bill, rather than its evidence on just the financial memorandum, 
COSLA supports many of the bill's provisions. 

… Where we have ultimately run into a difficulty is that COSLA does 
not agree with the Government on the provision of local support. That 
is the key area on which COSLA does not support what we are looking 
to do.”163 

                                            
161 Scottish Government.  Supplementary written submission to the Finance Committee. 
162 COSLA.  Written submission to the Finance Committee. 
163 Scottish Parliament Finance Committee.  Official Report, 13 April 2010, Col 2057-58. 
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24. The Committee appreciates that there are areas of the Bill where 
COSLA and the Scottish Government are in agreement.  However, the 
Committee cannot ignore the strength of evidence received from COSLA 
and local authorities and in particular the significant uncertainty on the 
likely costs of this Bill.  The Committee is concerned that the lack of 
detail makes it exceptionally difficult to assess whether the FM is 
accurate and therefore recommends that the lead committee raise these 
issues with the Cabinet Secretary. 

Level of funding provided to local authorities 

25. As noted above, table 2 of the FM (page 75) sets out the estimated cost 
distribution for the new arrangements as set out in the Bill.  Notwithstanding 
the errors identified above, and corrected by the bill team following the 
meeting, the table shows local government funding continuing at identical 
levels through to 2013-14, despite the changes to the transfer of some 
functions to the new body (e.g. the payment of panel member expenses, 
support for children’s panels advisory committees).  COSLA, in its submission 
stated that, as decisions had still to be taken, a wider range of figures should 
have been provided.164  The bill team explained why this approach had been 
taken— 

“Those figures are carried forward in the table for the reason that they 
are largely indicative. The key thing to say is that we expect local 
authorities' current spending in support of the children's hearings 
system to remain with them … the bill is not specific on the exact role 
of local authorities.  If they retain their existing funding, authorities will 
be able to work out with the national convener and the Government 
exactly what their functions will be under the new arrangements. They 
will have enough money to take forward their new responsibilities on 
the feedback loop and to make decisions at the local level on how best 
to use that money in the whole.”165 

26. The Committee appreciates that, under the Bill as drafted, many of 
the key decisions on how local authorities are to be involved in the 
Children’s Hearings system are for the National Convener to make.  
However, the information provided in table 2 is potentially confusing for 
the reader and the rationale behind the approach taken is not 
necessarily clear from the FM.  The Committee agrees that a wider range 
of indicative options could have been provided, given the decisions that 
still need to be taken. 

“In kind” costs 

27. The Committee noted during the evidence session that table 3 of the 
FM, which provides the same breakdown of local authority costs as the 
relevant section of table 2, also includes reference to “in kind” support 
provided by local authorities.  This is estimated at around £500,000 per 
                                            
164 COSLA.  Written submission to the Finance Committee. 
165 Scottish Parliament Finance Committee.  Official Report, 13 April 2010, Ccol 2052-53. 
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annum, in addition to the £3m identified in the tables referred to above.  The 
bill team stated that— 

“The local authority survey that we carried out included a number of 
headings, which you see in table 3. There was also a column for other 
costs. Some local authorities identified under "other costs" some costs 
for in-kind support, although not all of them mentioned it. It is quite 
difficult to quantify exactly what in-kind support will be. It will be over 
and above the £3 million that they are spending at the moment, but we 
are not certain what the exact figure will be. We think that £500,000 is a 
reasonable assumption. It will be between 17 and 20 per cent above 
what they are spending at the moment.”166 

28. The FM provides some further clarity, explaining that “in kind” support 
could include, for example, the costs of meeting rooms and administrative 
support that is not recorded against specific budgets.167  The Committee 
recognises the attempt by the Scottish Government to identify and 
account for costs such as these but considers that it would have been 
helpful to have had more detailed explanation of the possible £500,000 
“in kind” costs and that these costs should have been included in the 
overall cost implications of the Bill. 

Regulatory Impact Assessment  

29. Notwithstanding the comments made above on the figures provided in 
the RIA, COSLA also made the point in its submission that it had— 

“…been unable to ascertain the business case for the changes 
described in the Bill and supported by this memorandum and would have 
expected to have seen a [full] Regulatory Impact Assessment [in addition 
to the RIA provided for section 19 of the Bill].”168 

30. However, the bill team rejected this position and stated that— 

“As we have outlined in paragraph 398 of the explanatory notes, for all 
topics in the bill consideration was given to whether a regulatory impact 
assessment was required. The committee will know that the purpose of 
an RIA is to capture the financial impact of legislation on business, 
charities and voluntary organisations, and it is my understanding that 
local authorities do not fall under any of those categories. We have 
published an RIA on the administration of the legal representation 
scheme, which the committee has seen, but we did not think that an RIA 
was appropriate for COSLA and local authorities.”169 

31. The Committee notes the point raised by COSLA and the bill team’s 
response. 

                                            
166 Scottish Parliament Finance Committee.  Official Report, 13 April 2010, Col 2053-54. 
167 Financial Memorandum, paragraph 412. 
168 COSLA.  Written submission to the Finance Committee. 
169 Scottish Parliament Finance Committee.  Official Report, 13 April 2010, Col 2061. 
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Use of SCCYP as a model for the costs of Children’s Hearings Scotland 

32. As noted above, SCCYP has been used for modelling aspects of the 
costs of Children’s Hearings Scotland.  Although not touched on during the 
evidence session, North Lanarkshire Council’s submission argued that 
SCCYP was not necessarily the best model— 

“Children's Hearings Scotland will require to support a national 
organisation undertaking a significant amount of day-to-day work on a 
widely decentralised basis - and the cost implications of this have neither 
been identified nor addressed.  Support for the National Convener in the 
discharge of local functions is envisaged to be provided through Area 
Support Teams.   

The local functions requiring to be discharged by the National Convener 
extend beyond those currently discharged by Children's Panel Advisory 
Committees - and, particularly with regard to the selection of Panel 
members for Hearings, members of the Area Support Team will lack the 
knowledge of personal circumstances of Panel members which assists 
the Panel office bearers in their current discharge of this function. 

The costs of support to Area Support Teams must, accordingly, be 
anticipated to exceed the costs of the current support by local authorities 
to Children's Panel Advisory Committees.  Against that background it 
cannot be anticipated that local authorities will agree to provide local 
support to Area Support Teams without additional resources.” 

33. The Committee did not raise this with the bill team.  However, the 
Committee would encourage the lead committee to raise these issues 
with the Cabinet Secretary. 

Costs on SCRA 

34. In its submission to the Committee, the SCRA raised a number of minor 
points on the FM.  In terms of HR, ICT and Finance, SCRA notes that the 
“preferred option is for SCRA to provide…shared services to the new body”.170  
The FM uses average figures from the Baseline Study of Corporate Services 
to estimate the costs for CHS.  However, the SCRA stated that— 

“Clearly SCRA’s costs for these services fall within the ranges identified 
in the study but those ranges are very broad and it may therefore not be 
the most accurate way of identifying equivalent costs for CHS.” 

35. In terms of property costs, the SCRA noted that— 

“…it will be important that SCRA is free to make the most effective use 
of resources to provide the best possible facilities for children and 
families attending Hearings and that we retain an ability to release 
efficiencies through further rationalisation of its estate.” 

                                            
170 SCRA.  Written submission to the Finance Committee. 
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36. Again, although these are minor points and were not raised during 
the evidence session, the Committee is highlighting them for the lead 
committee’s attention. 

37. The SCRA also suggested two amendments that will need to be made to 
the Bill to ensure the financial implications as set out in the FM are 
accurate.171  The bill team provided a detailed response to these points during 
the evidence session.172 

Hearing advisers 

38. The Committee received one submission from a current member of a 
Children’s Panel, John Anderson.  In his submission, Mr Anderson states that 
"if hearings are implemented with hearing advisers at some point in the new 
Bill history", the costs could total £15million - £20million. In response, the bill 
team explained that— 

“Our intention, which is covered in the financial memorandum, is that 
there will not be a hearings adviser at every children's hearing. We are 
pretty confident that, through a combination of written information for 
panel members, access to help over the telephone, training and 
education, panel members will be able to deal with the majority of issues 
that they face without the need for a hearings adviser to attend the 
hearings.”173 

39. The Committee notes the bill team’s response.  However, the 
Committee also notes the scope for a significant increase in costs if this 
assumption is not borne out in practice, and encourages the lead 
committee to pursue this further. 

CONCLUSIONS 

40. The Committee draws the lead committee’s attention to its conclusions 
throughout this report, particularly in relation to the evidence received from 
COSLA. 

 

                                            
171 SCRA.  Written submission to the Finance Committee. 
172 Scottish Parliament Finance Committee.  Official Report, 13 April 2010, Col 2060. 
173 Scottish Parliament Finance Committee.  Official Report, 13 April 2010, Col 2063. 
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FINANCE COMMITTEE 

CHILDREN’S HEARINGS (SCOTLAND) BILL 

WRITTEN EVIDENCE RECEIVED 

 

SUBMISSION FROM COSLA 

Introduction  

Local Government values and supports the work of the Children‟s Hearing System 
and we are pleased that the Scottish Government has brought forward this Bill as we 
believe it will implement some overdue changes in terms of practice and particularly 
children‟s rights while at the same time ensuring the system is ECHR compliant.  

However, Local Government has serious concerns about the structural models being 
put forward by Scottish Government and COSLA is opposing Part 1 and Schedules 1 
and 2 of the Bill. We believe that there may be a role for a National Convener in 
relation to panel members but that the regional Area Support Teams and local sub 
committees are excessive layers of bureaucracy and represent changes which are 
unnecessary to achieve standardisation of practice and accountability.  

In this context we are equally concerned about the financial memorandum which has 
been submitted in support of the provisions in the Bill. We are facing a period of 
fiscal constraint and have concerns that this legislation will place uncertain financial 
burdens on councils with little or no evidence of the benefits that those changes will 
bring. The opacity and inconsistency in the way the Financial Memorandum has 
been developed and presented makes it very difficult for stakeholders, including 
COSLA, to assess the validity of the document.  

Key Concerns  

The Financial Memorandum recognises at an early stage that the changes will lead 
to an increase in costs with the argument being that this legislation aims to 
“strengthen and improve the Children‟s Hearings System”. Given this increase in 
costs, COSLA would have anticipated that legislation of this sort would be supported 
by a Regulatory Impact Assessment setting out the ways in which the system would 
be strengthened by these proposals and indeed why these proposals are deemed to 
be better than the alternative models put forward during consultation.  

We have set out our concerns about the structural changes in our evidence to the 
Education Committee but the additional costs associated with this Bill will result in a 
consequent reduction in resources available elsewhere in the public sector and we 
feel that the business case for this additional expenditure needs to be made more 
effectively than has been the case here. COSLA has emphasised the need for a 
Regulatory Impact Assessment on a number of occasions and are disappointed and 
surprised to see that this was not acted upon. We believe that this would have been 
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invaluable and would have allowed greater scrutiny of the financial implications of 
the Bill and the anticipated benefits from such structural changes.  

The memorandum itself appears to suffer from some internal inconsistency. As it 
stands the proposals for Part1, Schedule 1 and 2 of the Bill are so underdeveloped 
that it makes it very difficult to accurately assess the financial implications of this 
legislation. In addition, those policies described in the financial memorandum – 
particularly in relation to what Local Authorities should and should not continue to 
pay for - are not what COSLA has understood from the Bill itself or the 
accompanying policy memorandum.  

While we have aimed to focus our comments on the sections relating solely to local 
authorities, due to the interdependencies that exist this has not always been 
possible. We also feel that some of the concerns are equally applicable to the cost 
estimates applied to other stakeholders. 

1. In general COSLA are concerned that the costs are generally understated and the 
benefits generally overstated and/or assumed rather than evidenced. 

2. Responsibility for activities such as Panel Recruitment, Training and Panel 
Advisory Committees are expected to transfer to the new body yet Table 2 shows 
continued Local Government expenditure on such activities. This is clearly 
inaccurate and results in a lack of clarity over the financial and policy expectations of 
councils. 

3. Given the uncertainties attached to any new local authority duties, alluded to in 
paragraphs 443-446, we would have expected a wide range of cost estimates to be 
provided. It seems anomalous that the „emphasis and functions‟ being delivered by 
local authorities change materially in a way yet to be determined by the National 
Convenor yet the estimated cost remains identical.  

4. There is no consideration given to inflation over the period. The Local Authority 
expenditure estimated in Table 3 dates from 2007-08 yet is not anticipated to 
increase between then and 2013-14.  

5. It is also a concern that the opportunity and financial cost of the „benefits in kind‟ 
have been ignored with the exception of one footnote. 

6. If safeguarders will now be appointed for the duration of a proceeding rather than 
on a case by case basis, it seems unusual that the associated costs are not 
projected to increase following the legislation. 

Detailed Comments 

Firstly, it is argued that the primary driver of these reforms is to strengthen and 
improve the Children‟s Hearing System rather than to reduce cost. While Local 
Government would agree to the improvement of the CHS and an improvement in 
outcomes being a primary motivation for change it should not be done without 
consideration of Best Value and this should be supported by a robust business case. 
We have been unable to ascertain the business case for the changes described in 
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the Bill and supported by this memorandum and would have expected to have seen 
a Regulatory Impact Assessment.  

Also in relation to Best Value, the memorandum seems to suggest that the new 
system will cost £2.51 million more per annum to run, nearly £1.4m of which will be 
to pay for the cost of the bureaucracy associated with the new organisation. This is 
in addition to administrative elements of the £3m being paid by local government to 
continue to support the system. We do not believe that this additional expenditure is 
a justifiable use of resource and neither do we believe that it facilitates the 
strengthening and improvement of the Children‟s Hearing System. It may be that this 
money would deliver better outcomes if it were invested directly in the support 
services.  

The financial memorandum seems to suggest that the costs for the Children‟s 
Hearing System will decrease in the long term as the improved quality of panel 
member training, the work on effective and early intervention and Getting it Right For 
Every Child take effect. We understand from the Scottish Parliament‟s Standing 
Orders that the financial memorandum should reflect costs to which the provisions of 
the Bill would give rise. We feel that it is disingenuous to link the ongoing work to 
deliver effective and early intervention and GIRFECF with the provisions contained 
within this Bill. Irrespective, we feel that the claims are questionable as training, 
regardless of its improved quality, will always need to be maintained and there will 
always be a turn over of panel members requiring training. If links to GIRFEC are to 
be made within this Memorandum, the evidence emerging from the Highland 
pathfinder would suggest that the changes may result in savings to society but may 
not decrease the number of Children‟s Hearings as panel members and the hearing 
system focuses on more children with more complex needs.  

Finally, it is well known that there will be significant financial pressures on the whole 
of the UK in the immediate future. These will impact on the overall budget available 
to both Scottish Government and Local Government. We understand that the 
Financial Memorandum can only focus on the provisions contained within this Bill but 
we would caution that projecting expenditure from a baseline delivered in very 
different economic circumstances may not be sensible. For example, Local 
Authorities are currently planning for a 12% cut in the overall budget over the next 
three years. This does not necessarily mean that the resources spent in support of 
the Children‟s Hearing System will also be cut, but it does mean that Local 
Authorities will increasingly need to focus resources where the benefits of the 
expenditure will be maximised In a period of declining budgets, it seems overly 
simplistic to assume that local government will continue to resource the system at 
historical levels where the benefits are unclear. It also seems overly simplistic to 
suggest that Central Government will „make up the shortfall‟ without clarity on where 
that resource will be taken from. 

We have a significant number of concerns in relation to the cost summary section. 
The major concerns are highlighted above but we also have a number of less 
significant concerns that we would be happy to explore further if requested.  
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Conclusion  

In conclusion, COSLA has a number of concerns about the overall practicality of the 
proposals for a new body detailed in the Bill (our written evidence to the education 
committee is attached for information), which are amplified rather than allayed by this 
financial memorandum.  

The financial memorandum contains a lack of clarity over assumptions, 
underestimates the uncertainties that exist in relation to the proposed changes and 
in the case of Table 2 contains some genuine inaccuracies in presentation. We 
believe that it is underdeveloped and we would expect to see much more clarity and 
evidenced accuracy throughout, particularly around the projected figures for the 
National Convener and Children‟s Hearing Scotland. We would also like to see a 
more explicit explanation of how these costs will be met and by whom. This is closely 
followed by concerns about the lines of financial accountability for council 
expenditure to support the Children‟s Hearing System, particularly given the tough 
financial climate we all expect to face.  

As we approach this expected period of fiscal constraint, it is more important than 
ever that we focus resources on systems, structures and processes that deliver the 
best outcomes. COSLA agrees that we should aspire to delivering better outcomes 
but decisions on changes to the Hearings System cannot be divorced from the 
financial realities we face. Aspects of this Bill will improve outcomes for children and 
young people and those changes will rightly receive our support. However, major 
aspects of this legislation will lead to additional financial burdens on stakeholders, 
including councils, with little or no evidence that they will deliver improved outcomes. 

Paula Evans 
Policy Manager, COSLA  

 

SUBMISSION FROM DUNDEE CITY COUNCIL 

Consultation 

1. Did you take part in the consultation exercise for the Bill, if applicable, and if so did 
you comment on the financial assumptions made? 

Yes. 

2. Do you believe your comments on the financial assumptions have been accurately 
reflected in the Financial Memorandum? 

Yes, on the assumption figures submitted have been included in the costs. 

3. Did you have sufficient time to contribute to the consultation exercise? 

Yes. 
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Costs 

4. If the Bill has any financial implications for your organisation, do you believe that 
these have been accurately reflected in the Financial Memorandum? If not, please 
provide details. 

Yes, if on the assumption figures submitted have been included in the costs. 

5. Are you content that your organisation can meet the financial costs associated 
with the Bill? If not, how do you think these costs should be met? 

Yes, if current level of service remains. 

6. Does the Financial Memorandum accurately reflect the margins of uncertainty 
associated with the estimates and the timescales over which such costs would be 
expected to arise? 

No, increase of costs have been included for the next three years, our 
council's experience is that costs will increase at least by inflation.  

Safeguarders costs are by far the greatest costs and as this is demand led, we 
have seen substantial increases in costs over the last five years. 

Wider Issues 

7. If the Bill is part of a wider policy initiative, do you believe that these associated 
costs are accurately reflected in the Financial Memorandum? 

Not aware the bill is part of a wider policy initiative. 

8. Do you believe that there may be future costs associated with the Bill, for example 
through subordinate legislation or more developed guidance? If so, is it possible to 
quantify these costs? 

No knowledge of this, therefore unable to comment. 

 

SUBMISSION FROM EAST LOTHIAN COUNCIL 

Consultation 

1. Did you take part in the consultation exercise for the Bill, if applicable, and if so did 
you comment on the financial assumptions made? 

Not directly 
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2. Do you believe your comments on the financial assumptions have been accurately 
reflected in the Financial Memorandum?  

Our concerns about the costs to the local authority are not reflected 

3. Did you have sufficient time to contribute to the consultation exercise? 

Not following the projections in the Financial Memorandum 

Costs 

4. If the Bill has any financial implications for your organisation, do you believe that 
these have been accurately reflected in the Financial Memorandum? If not, please 
provide details. 

There will be initial set up costs associated with changes to the bill, for training, 
materials etc., and we will need financial support from the Scottish government to 
implement the changes.  

The costs outlined for local authorities in the Financial Memorandum appear to relate 
purely to the new arrangements for panels. The transitional and training costs 
(£20,000 for training materials) seem to apply to panels and the amount allocated to 
local authorities for training also seems based on that previously spent by Local 
Authorities on the training of panel members. There appears to be no costing of the 
training of local authority and other agency staff in the provisions of the new 
legislation. 

The proposed legislation is clear and logical but hard to absorb because of its length. 
It seems about 40 sections are removed from the Children (Scotland) Act and 
replaced with over a hundred slightly different sections. This will have major 
implications for all concerned with the Children’s Hearings System – it will mean re-
writing all guidance, procedure and information that refers to sections from the 
Children (Scotland) Act, and providing training for all staff involved in the service. 
This is a major commitment for Local Authorities at this time, and it is hoped that 
there will be similar support from the Scottish Government as was made available at 
the launch of the Children (Scotland) Act. 

Our experience in training on new legislation is that a full day’s training plus 
materials can cost approximately £2,500 per 100 staff. There will be additional staff 
time and publishing costs in the production of new guidance, procedure and 
information for each local authority.  

There are also concerns that there is no increase identified to meet the costs of 
Safeguarders. 

5. Are you content that your organisation can meet the financial costs associated 
with the Bill? If not, how do you think these costs should be met? 
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As above - is hoped that there will be similar support from the Scottish Government 
in terms of training and materials as was made available at the launch of the 
Children (Scotland) Act. 

6. Does the Financial Memorandum accurately reflect the margins of uncertainty 
associated with the estimates and the timescales over which such costs would be 
expected to arise? 

No 

Wider Issues 

7. If the Bill is part of a wider policy initiative, do you believe that these associated 
costs are accurately reflected in the Financial Memorandum?  

8. Do you believe that there may be future costs associated with the Bill, for example 
through subordinate legislation or more developed guidance? If so, is it possible to 
quantify these costs?  

 

SUBMISSION FROM FALKIRK COUNCIL 

Consultation 

Question 1 Did you take part in the consultation exercise for the Bill, if applicable, 
and if so did you comment on the financial assumptions made? 

Answer Yes we responded to the consultation and whilst we didn’t specifically 
comment on the financial assumptions directly, we did say that the proposals 
would have to be adequately funded. 

Question 2 Do you believe your comments on the financial assumptions have been 
accurately reflected in the Financial Memorandum?  

Answer Whilst it is useful to have confirmation of the proposal that local 
authorities should retain the existing £3m they currently spend, there is still 
insufficient information available on the potential costs. 

Question 3 Did you have sufficient time to contribute to the consultation exercise? 

Answer Yes 

Costs 

Question 4 If the Bill has any financial implications for your organisation, do you 
believe that these have been accurately reflected in the Financial Memorandum? If 
not, please provide details. 
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Answer There is not enough information available on the potential costs of 
new duties versus the potential savings from reduced responsibilities to make 
an informed comment on this 

Question 5 Are you content that your organisation can meet the financial costs 
associated with the Bill? If not, how do you think these costs should be met? 

Answer There is not enough information available on the potential costs of 
new duties versus the potential savings from reduced responsibilities to make 
an informed comment on this. 

Question 6 Does the Financial Memorandum accurately reflect the margins of 
uncertainty associated with the estimates and the timescales over which such costs 
would be expected to arise? 

Answer Whilst the overall methodology appears sound, there is not enough 
detailed information available to allow informed comment on the assumptions 
which have been made, particularly the assumption in section 411 that costs 
are not expected to change. 

Wider Issues 

Question 7 If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial Memorandum?  

Answer Whilst the overall methodology appears sound, there is not enough 
detailed information available to allow informed comment on the assumptions 
which have been made  

Question 9 Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation or more developed guidance? If so, is it 
possible to quantify these costs?  

Answer: It is almost inevitable that future costs will emerge as the change is 
implemented, but there is not enough information available to quantify them at 
present. 

 

SUBMISSION FROM JOHN ANDERSON 

Budgeting for the Future 

One of the issues raised by authority chairs was the inconsistencies of local authority 
support across all 32 authorities. The example used was the payments of expenses 
and remuneration to panel members. However this has been take in terms that every 
authority was having problems in paying panel members expenses. This then 
surmised that every local authority struggled to financially provide resources for 
panel member administration. The actual reality was only one authority returned in a 
recent survey by the CPCG that their local authority was not providing effective 
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support. Thirty one other authorities reported that they receive exceptional 
administrational assistance from their local authority. It was also reported that a lot of 
this is in kind and cannot be quantified or budgeted, it is swallowed up in the whole 
council budget. No local authority has ever refused to pay costs, in some authorities 
costs are questioned some negotiation may be needed but outcomes are always 
positive. 

From these meager initial concerns we now have a complete Bill with a complete 
new financial statement. This is a different concept than just providing local 
authorities additional finance help to support Local children‟s panels.  

The governments proposed cost of £2.51Mil seems to me to be unrealistic and is 
estimated on other unproved initiatives, GIRFECT and Getting it Right for Every 
Child, these both initiatives have yet to be implemented to an extent that the local 
authorities can appropriately estimate increased costs. These both initiatives also 
predict a reduction in the number of children being referred to a hearing by the 
reporter. However the hearing system over the last 10 years has seen many 
incentives designed to reduce the number of hearings. The system has still to see a 
significant decrease in hearings. The new legislation will also increase the number of 
hearings needed as it will reduce the number cases per hearing slot. Currently three 
to four cases are completed per session. If this is reduced to the desired two per slot 
this is a 50% increase in hearing slots, thus an increase in panel members by 50%. 
There is one more unrealistic financial unquantifiable aspect proposed by the 
government that will reduce expenditure. Training of panel members to a certain 
quality, this is unrealistic as panel members are volunteers they may do one hearing 
every six weeks. Even the best training could not train lay persons with the 
retainable knowledge to effectively partake in difficult hearings. With one new panel 
member per hearing the balance of experience could become very low and in some 
authorities a hearing can have panel members with less than five years experience. 
So just on the initial governments estimate experience value I believe this is 
unreasonably estimated.  

Table 1: Existing costs of the Children’s Hearings system  
  2010-11 (indicative budget)  
Scottish Government  £2.60m  
SCRA – grant-in-aid from Scottish Government  £26.19m  
Local government  £2.99m  
Total  £31.78m  

The above table shows the initial costs even these costs need to be questioned are 
they actually realistic.  

There are main points where the government has made estimated costs relating to 
unrealistic assumptions.  
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National Convener & Childrens Hearing Board 

The national convener it has been reported will have a central organisation of 15 full 
paid staff. It is not explained whether this will incorporate any members of the Area 
Support Teams. There have been no pay scales provided for these posts and there 
have been no implications as to the conveners‟ salary or remuneration for the eight 
members Board. The national convener has specific expenditure duties over the 
financial year to complete. These are training, recruitment, selection and 
appointment of panel members, support for panel members, quality assurance or the 
work of the hearing, the provision of independent advice to hearings, the collection of 
information from local authorities on the implementations of compulsory supervision 
orders. The national convener will need to keep financial records relating to panel 
members expenses, remuneration payments, wages, premises, expenditure of area 
support teams. 

The Bill all the way through specifically stipulates different remuneration aspects 
relating to different allowed committees, these costs do not seem to be incorporated 
in the overall actual costs. There are also remuneration and /or allowance equivalent 
to the current estimated costs of SCRA, Schedules 1 and 3 the now current costs of 
SCRA are 26Mil. Schedules 1, 2 of the Bill do not provide at this point the right 
amount of support staff, what these section do is allow for the recruitment of non 
paid staff or paid staff without adding the costs to the CHS forecasted costs. Thus 
this Bill enables the national convener to raise expenditure due to need but not to 
analyses the need so budgets can be attainable.  

Schedule 2 Section (4) 1 specifically needs wider explanation as it implements the 
ability to pay panel members for the attendance at hearings. This is by far 
antagonistic to the principles of the Kilbrandon committee‟s recommendation of Lay 
volunteers. However does impose an extraordinary increase in costs because of the 
volume of hearings conducted in a year. It should also be made explicit whether or 
not this allows the payment for hearing attendance to all three panel members per-
hearing. Or whether this is a payment explicitly designed to the hearing designated 
chair. Whichever the case there is an enormous implication of hidden costs which 
would need to be implemented. It for instance is the case you cannot go back to the 
old system once the hearing system is changed. If we cannot recruit panel members 
unless we pay panel members the costs spiral way beyond expectations. Section (4) 
1 implication need to be spelled out and a guarantee written into the Bill at stage one 
that no panel member will be paid for hearings.  

CHS and local authorities 

The government proposes that local authorities will support the Area Support Teams 
which will be set up by the National convener. This is again another assumption; the 
local authorities will have no duty to support the AST covering their Authority. I 
believe that the recorded three million pounds expenditure currently used to support 
the children‟s hearing system its not ring fences within the agreed concordat. Local 
authorities can withdraw from support of the CHS with the finances allocated to other 
needed resources.  
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Local authorities are asked to provide feedback of outcomes from decisions made by 
hearings. There is firstly a financial cost of provided this information and secondly 
there is an implication of a financial burden arising from hearings decisions. The 
collection of information processing and redistribution of quantify or qualitative 
information between local authorities and CHS has a massive cost implication. The 
implications that this information will be used to government social work budgets 
according to this collective information potentially raises financial burden on local 
authorities to comply with the CHS conveners accountability obligation to each 
hearing. The national Convener may ask local authorities to provide services or 
resources they do not have, or do not have locally and would have to buy in 
resources beyond their current collective expenditure. Local authorities have a duty 
to all looked after children they must take a holistic view of the current or future 
resources, services provided or to be provided to all children. Financially provided 
services which are cost effective as well as being appropriate. The compulsory 
aspect around the CHS convenor holding local authorities accountable adds another 
level of financial expectations.  

Currently administration of the hearing system is carried out by volunteers in the 
main. Local authorities provide administrational aspects relating to office space, 
publications of letters, newsletters, schedule distribution, faxing, copying, meeting 
rooms, training rooms, telecommunication, computer technologies in general office 
assistance. A lot of this is in kind for instance training rooms usually costs are lost in 
everyday billing or where council rooms get used when they are not normally 
occupied thus no cost is incurred. Things like paper for mail is picked up in the actual 
overall cost to each local authority budgets thus no direct cost per-letter sent. I do 
believe that evidence should have been taken from the local CPAC clarks that have 
knowledge of the actual costs incurred by the current system. Thus given the 
committee an idea of the in kind expenditure each local authority actually provides. It 
is extremely important to realise that this figure is substantial in both amount and 
good will expressed by local authorities.  

Hearing advisers, I think the current proposals around hearing advisor are not 
workable. Nearly every tribunal has a hearing clerk of some form or another. It is 
proposed that new training arrangements will install in panel members law degrees, 
social care and social management degrees. It is also proposed that this training will 
not be to intrusive or a burden over the year for panel members. One of the main 
reasons for panel member resignation is the number of required training events 
being implemented per-year. However since the reporter is not the hearing adviser 
due to the change, which stipulates that the reporter can not function as the 
procurator and hearing adviser. This leaves panel members with no consultant 
during the hearing; the government proposes that panel members may “phone a 
friend”. However as explained by panel members, hearings a situational you will 
never know when or for what reason you will need advice. Also you would need to 
realise that you need counsel in the first place it cannot be given if the person is not 
in the room. If panel members do not have legal advice at hand is their decisions 
safe from professionally qualified attendees. Which raise the question of continuous 
appeals no matter whether they are frivolous or not. Raised as points of law, even 
though reporters would be in attendance I question their ability as the person who 
brought the child before a hearing because they deemed the child needed 
compulsory measures of care, being objective in their submission. (Advice) I really 
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do think that the aspect of hearings without independent advice or clerks during 
hearings an ECHR problem. It certainly cannot be a fair trial (Article 6 ECHR) if those 
making the adjudication have to leave the room to phone a friend.  

Thus if hearings are implemented with hearing adviser at some point in the new Bill 
history the expenditure for this provision will spiral beyond the acceptability. 
Estimated costs under this assumption would probably equal SCRA to some extent 
around the 15mill to 20mill as offices and such would need to be provided plus 
administration relating to court attendances and case management. The previous 
draft Bill estimated this by splitting up SCRA into to functional bodies so government 
officials should have an idea of the costs. Also please note that the implication if not 
corrected is dual functional financial obligations. If hearing advisers are added after 
the Bill becomes Law extra expenditure relating to the ability to save cost now will be 
lost. 

Safeguarders/Advocacy 

The current allocation of Safeguarders in hearings has risen over the years it is not 
without notice that more and more panel members are requesting the appointment of 
a Safeguarder. As the figure is in the ascendance it would be unrealistic to reduce 
this service to either the hearings of the courts. If as in this Bill the court has to 
appoint a Safeguarder as an alternative to a curator ad litem then the increase 
number of Safeguarders is assured. The provision of Safeguarders and the 
expenditure will increase as a cost to local authorities. 

Advocacy for children is being put to one side or re-evaluated thus hasn‟t made it 
into the bill. This is a worry as the need for advocacy for children is by far a needed 
resource. It is also one that should not be left to a voluntary agency. I believe that 
advocacy for children will be one of the first aspects raised if this Bill is ratified. I also 
believe that a cost should have been incorporated with the estimated overall costs of 
the CHS to parliament and local authorities who maybe the providers.  

Legal Representation Child & Relevant Person 

Legal representation for children or relevant persons is by far at this point 
inadequate. I need to make this clear children are at this point not being provided 
with legal representation where they should. The current legislation provides 
representation at different levels or at different times of the hearing process. The 
new legislation forges a different view to legal representation at hearings. The 
government proposes that SLAB will hold appropriate lists of training legal 
representatives from which the children will be represented. The government also 
proposes that SLAB will set a criterion for legal representatives. The criterion for 
children was at first removing their liberty as in a secure placement or movement 
restriction order. The criterion for relevant persons was effective participation, 
described as learning difficulties. This was due to the ECHR case which determined 
that a mother with the chronological age of a ten year old was having her children 
removed and placed in care, without legal representation or advocacy of some form. 
Why she even appeared in front of a hearing without legal or/and advocacy is 
beyond believe. However this set the effective participation as the principle of legal 
representation for relevant persons at hearings. This has not worked as the 
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government had perceived because panel members have struggled with the 
interpretation of effective participation. This interim measure should have never been 
implemented as it was inappropriate as the government has now accepted by 
implementing the appropriate measures within SLAB where the provision is 
appropriately placed.  

However I disagree with the governments estimated cost of legal representation and 
again think it is based on very dubious assumptions. There is at present a case 
relating to a relevant persons right to acquire their own legal representative for a 
hearing. If this becomes case law, if they succeed in the application then I believe 
this will remove one of the governments proposed criterion to reduce the number of 
appointed legal representatives by SLAB. In conjunction with this aspect is Article 6 
the right to a fair trial, if by financial ability a person or persons can gain by means 
legal representation at a hearing then under the ability to pay shouldn‟t legal 
representation be provided whether or not the person can “effectively participate 
during the hearing”. The financial ability to pay as a right to have representation 
whether or not you can participate at a hearing has mammoth implications for SLAB. 
The first test of this position will probably come from the solicitors themselves and 
not the family during the first round of appeals. Solicitors appealing hearing decisions 
would or should ask “why was the relevant person or child for that matter, not legally 
represented at the hearing”. Thus I believe that during the first year of this Bill and 
the changes made to SLAB legislation. The situation will increase beyond all 
reasonable proportions and worst case scenario is an average of at least one or two 
legal representatives at every hearing. (Please note from a Glasgow perspective I 
personally schedule over 9 thousand hearings per year. (Not anecdotal)) 

Conclusions  

I do not support the government in this Bill, as a panel member I think it is like taking 
a hammer to crack open a nut. I think there are major implications as to the 
underlying costs not being presented to the committees. It also places a lot on the 
un-quantifiable and non-quality hypothesis that hearings will decrease in numbers 
and that panel member training will replace the provision of properly resourced 
hearings. Legal representation should not be denied to any person especially 
children or their carers. This is already being tested; I believe the costs to SLAB will 
sky rocket before they settle still at an un-bearable expense. Children hearings 
should be non-adversarial in nature advocacy for children would have produced 
lesser need for legal necessity which will not cost a lot more. Appropriately dealing 
with the hearing adviser and role of the reporter would have also made appropriate 
cost effective savings. I think it is very presumptuous to assume that local authorities 
will take on expenditure when savings are needed due to current financial 
constraints. Most of all local authorities represent communities children play a large 
part in there expenditure within those communities. However whether we like it or not 
local authorities need to look at all children in their care and take cognisance or their 
collective needs. I question the assumption that the national convener will address 
short falls in compliance with hearing decision without awareness or financial 
consequences for local government. The potential expenditure of this bill could rise  
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to 50 million or more that is not realistic but potentially feasible if you look at the Big 
Picture. 

John Anderson 

 

SUBMISSION FROM NORTH LANARKSHIRE COUNCIL 

It is the view of North Lanarkshire Council that the Financial Memorandum 
significantly understates the financial costs associated with the Bill. 

The Bill proposes the establishment of a new national body - Children's Hearings 
Scotland - and the post of National Convener of Children's Hearings Scotland. The 
Bill will also see the abolition of local Children's Panels (and replacement with a 
National Children's Panel) and the abolition of local Children's Panel Advisory 
Committees. 

Local Children's Panels have their own structure - and through the office bearers of 
those structures (all unpaid volunteers) important functions are discharged including 
significant parts of local in-service training and, crucially, selection of Panel members 
for Hearings. Those functions will continue to be required - and the financial 
implications of such functions no longer being discharged by these volunteers has 
not been identified or addressed by the Financial Memorandum. 

It is noted from paragraph 4.15 of the Financial Memorandum that the office of 
Scotland's Commissioner for Children and Young People has been used for 
modelling the possible costs of Children's Hearings Scotland. It is submitted that this 
is an inappropriate model. Children's Hearings Scotland will require to support a 
national organisation undertaking a significant amount of day-to-day work on a 
widely decentralised basis - and the cost implications of this have neither been 
identified nor addressed. Support for the National Convener in the discharge of local 
functions is envisaged to be provided through Area Support Teams. The local 
functions requiring to be discharged by the National Convener extend beyond those 
currently discharged by Children's Panel Advisory Committees - and, particularly with 
regard to the selection of Panel members for Hearings, members of the Area 
Support Team will lack the knowledge of personal circumstances of Panel members 
which assists the Panel office bearers in their current discharge of this function. The 
costs of support to Area Support Teams must, accordingly,be anticipated to exceed 
the costs of the current support by local authorities to Children's Panel Advisory 
Committees. Against that background it cannot be anticipated that local authorities 
will agree to provide local support to Area Support Teams without additional 
resources. 

The National Convener has, also, responsibility for the provision of independent 
advice to Children's Hearings. It is accepted that such advice may not be required at 
every Hearing. Experience of other tribunals - even those comprising experienced 
members - does not, however, support the proposition (paragraph 4.40) that the 
provision of such support can be considered to be an interim measure which will in 
time be no longer required as a result of improved training for Panel members. There 
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is, also, significant doubt as to whether this function can be appropriately or 
adequately discharged by means of a helpline - it may be that other examples exist 
of helpline support to tribunals in the course of hearing individual cases but, if such 
examples do not exist, there is a significant risk in approaching the assessment of 
costs on the basis that a helpline model will prove sufficient. 

John Fleming 
Head of Central Services  

 

SUBMISSION FROM WEST LOTHIAN COUNCIL 

Consultation 

1. Did you take part in the consultation exercise for the Bill, if applicable, and if so did 
you comment on the financial assumptions made? 

 The council did take part in the consultation exercise for the Bill, but did not 
comment on the financial assumptions. However, in response to a related 
survey in July 2009, information was provided in respect of the costs incurred 
by the council in supporting the Hearings system in 2007/08.  

2. Do you believe your comments on the financial assumptions have been accurately 
reflected in the Financial Memorandum?  

 Not applicable.  

3. Did you have sufficient time to contribute to the consultation exercise? 

 There was sufficient time for the consultation exercise.  

Costs 

4. If the Bill has any financial implications for your organisation, do you believe that 
these have been accurately reflected in the Financial Memorandum? If not, please 
provide details. 

 The financial implications do appear to be accurately reflected in the Financial 
Memorandum. There is however a lack of certainty and some degree of 
confusion arising from what is stated in the Bill and what is included in the 
Financial Memorandum, especially relating to the costs for admin and support 
for the Area Support Teams. It appears that local authorities will no longer be 
under any duty to provide administrative support for Area Support Teams. 
This would very likely lead to savings, however, the Financial Memorandum 
confuses the issue by suggesting that local authorities may elect to keep 
these functions and receive a grant from central government. There is also 
some confusion as to the provision of facilities, such as accommodation, and 
whether the national body can be recharged for this or whether the local 
authority will provide facilities without any funding.  
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5. Are you content that your organisation can meet the financial costs associated 
with the Bill? If not, how do you think these costs should be met? 

 As far as we can determine, the local authority should be able to meet the 
financial costs associated with the Bill.  

6. Does the Financial Memorandum accurately reflect the margins of uncertainty 
associated with the estimates and the timescales over which such costs would be 
expected to arise? 

 The margins of uncertainty appear to be adequately reflected.  

Wider Issues 

7. If the Bill is part of a wider policy initiative, do you believe that these associated 
costs are accurately reflected in the Financial Memorandum?  

 The costs reflected relate only to what can be gleaned and assumed from the 
Bill. There is a lack of specification and a reliance on a number of pieces of 
secondary legislation, the detail of which we do not yet have. This leaves a 
degree of uncertainty as to the longer-term final implications and costs for the 
local authority once all of the legislative framework for the hearing system is in 
place.  

8. Do you believe that there may be future costs associated with the Bill, for example 
through subordinate legislation or more developed guidance? If so, is it possible to 
quantify these costs?  

 It seems that there may be some future, additional cost, to local authorities, 
for example, associated with the requirement on them to feedback to the 
National Convener on the implementation of decisions made by Children‟s 
Hearings. The Bill however, as primary legislation, lacks a great deal of 
required clarity that can only be delivered through secondary legislation. The 
implications of the secondary legislation on a practical and financial level are 
of course unknown at this stage, which may be part of the reason why there is 
some confusion within the Financial Memorandum.  

6 April 2010  

 

SUBMISSION FROM SCOTTISH CHILDREN’S REPORTER ADMINISTRATION 

Background 

SCRA welcomes the opportunity to comment on the Financial Memorandum (FM) 
attached to the Children‟s Hearings (Scotland) Bill. We have responded below to the 
questionnaire circulated by the Finance Committee.  
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Consultation 

1. Did you take part in the consultation exercise for the Bill, if applicable, and if 
so did you comment on the financial assumptions made? 

A draft Bill was released for comment (not consultation) in June 2009, but was 
substantially different in several areas to the Bill which was subsequently introduced 
to the Parliament on 23 February 2010. There was no financial information released 
alongside the draft Bill in the summer of 2009. SCRA did however have significant 
contact with the Scottish Government officials between April and September 2009 
and provided information on: 

 Reporter service and support service costs (activity-based)  
 Hearing support costs  
 Organisational support costs  

However, we are unclear how much of this information has been utilised within the 
Financial Memorandum.  

The Financial Memorandum lists SCRA‟s grant-in-aid as £26.1m for each year up to 
2013-14 (see Table 2 of the FM). We note however that there is a spending review 
due this year and therefore wonder to what extent this figure can be relied upon.  

We would also note that we had little involvement in the calculation of projected 
costs for Children‟s Hearings Scotland and do not therefore feel qualified to 
comment on those.  

2. Do you believe your comments on the financial assumptions have been 
accurately reflected in the Financial Memorandum?  

Yes, subject to the limitations set out in our response to Q1. 

3. Did you have sufficient time to contribute to the consultation exercise? 

Please see answer to Q1.  

Costs 

4. If the Bill has any financial implications for your organisation, do you 
believe that these have been accurately reflected in the Financial 
Memorandum? If not, please provide details. 

The Bill suggests there are no additional costs for SCRA as a result of the new 
arrangements. It is suggested that the preferred option is for SCRA to provide HR, 
ICT and Finance shared services to the new body (CHS). CHS is resourced for 
these costs based on average figures in the Baseline Study of Corporate Services. 
Clearly SCRA‟s costs for these services fall within the ranges identified in the study 
but those ranges are very broad and it may therefore not be the most accurate way 
of identifying equivalent costs for CHS. The ABC analysis of SCRA functions 
referred to in section 424 of the FM was very much focused on frontline staff activity 
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and in any case, as noted above, we are unclear to what extent the analysis of Head 
Office costs provided by SCRA to the Scottish Government has been utilised.  

In relation to property costs it will be important that SCRA is free to make the most 
effective use of resources to provide the best possible facilities for children and 
families attending Hearings and that we retain an ability to release efficiencies 
through further rationalisation of its estate.  

There are a number of areas of the Bill which we have suggested need to be 
amended. Should these amendments be accepted then subject to the comments 
above, we would agree with the financial implications outlined in the FM. Two areas 
in particular should be noted specifically: 

Part 8 (Pre-Hearing Panels) - as this part provides a right for the child and relevant 
persons to attend the Pre-Hearing Panel, it is likely that those Pre-Hearing Panels 
will last longer than Business Meetings do currently. In addition, if not amended 
appropriately, the much broader definition of relevant persons could lead to many 
more individuals being granted relevant person status with consequent impacts on: 
number and length of Pre-Hearing panels, workload for SCRA staff, increased 
numbers of proofs and appeals.  

Section 151 (Appeals) – the broadened power of the Sheriff to substitute their own 
decision even where the appeal is dismissed and to conduct what amounts to a full 
review of the case could lead to more cases being appealed to the Sheriff, and 
possibly also to lengthier appeals. If this is the case, it could have cost implications 
for SCRA, for SLAB and for the Scottish Courts Service.  

If not resolved, these issues could result in financial implications for SCRA which are 
not predicted in the FM. SCRA has raised these issues both with the Scottish 
Government and the Education, Lifelong Learning and Culture Committee. We hope 
therefore that the appropriate amendments to these sections of the Bill will be made.  

5. Are you content that your organisation can meet the financial costs 
associated with the Bill? If not, how do you think these costs should be met? 

Yes in relation to administrative and corporate services costs, but please see our 
comments in response to Q4 in relation to unanticipated costs should appropriate 
amendments not be made to the Bill.  

6. Does the Financial Memorandum accurately reflect the margins of 
uncertainty associated with the estimates and the timescales over which such 
costs would be expected to arise? 

Yes, although if some of the significant assumptions are not met then costs could 
change significantly. For example, the assumption is that costs will diminish as panel 
member quality improves and as the GIRFEC approach takes effect. However, 
additional costs may be incurred if appeals activity continues to increase year on 
year and if demand for legal representation is much higher than anticipated. Further 
work may be required to produce cost ranges for different scenarios. As noted in our 
response to Q4, much depends on the appropriate amendment of the Bill.  
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We note that the introduction of a right of appeal in relation to a child‟s placement (or 
not) in secure accommodation may well have the effect of increasing the volume of 
business at Sheriff court, with consequent associated costs.  

We note further that there is an ongoing case at the Court of Session (L v Bell) which 
may result in changes to the ability of relevant persons to choose their own legal 
representatives and that this may also have an impact on costs going forward, 
depending on the court‟s decision.  

Wider Issues 

7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial Memorandum?  

As noted in the answer to Q6 above, some of the assumptions in the FM are based 
on the continuing implementation and efficacy of the GIRFEC agenda.  

There are also provisions in the Criminal Justice and Licensing (Scotland) Bill which 
may affect the operation of the Children‟s Hearings System and financial costs. That 
Bill provides for the retention of DNA and forensic evidence from children who accept 
grounds or have them established in relation to a list of specified offences. It is 
unclear what impact this might have on the numbers of appeals or the requirement 
for legal representatives to ensure that the rights of those children are safeguarded. 
The Criminal Justice and Licensing Bill also raises the age of immunity from 
prosecution from 8 to 12 but it is unclear how this change might impact on the costs 
of the Children‟s Hearings system in future.  

8. Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation or more developed guidance? If so, is 
it possible to quantify these costs?  

This depends very much on the content of the secondary legislation and guidance, 
which may have the effect either of imposing additional financial costs or of assisting 
with achieving savings (for example if SCRA no longer has to formally notify very 
young children of Hearings). We do not feel able to comment any further at this 
stage. 

SCRA 
6 April 2010  
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FINANCE COMMITTEE 
 

EXTRACT FROM THE MINUTES 

9th Meeting, 2010 (Session 3) 

Tuesday 13 April 2010 

 
Present: 
 
Derek Brownlee Malcolm Chisholm 
Linda Fabiani Joe FitzPatrick 
Tom McCabe (Deputy Convener) Jeremy Purvis 
Andrew Welsh (Convener) David Whitton 
 

Children's Hearings (Scotland) Bill: The Committee took evidence on the 
Financial Memorandum of the Children's Hearings (Scotland) Bill from— 

Chris McCrone, Finance Policy, Denise Swanson, Policy and Programme 
Manager, and Kit Wyeth, Children’s Hearings Reforms Team Leader, Scottish 
Government. 
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Children’s Hearings (Scotland) 
Bill: Financial Memorandum 

The Convener: Item 2 is to take evidence from 
the Scottish Government’s bill team on the 
financial memorandum to the Children’s Hearings 
(Scotland) Bill. I welcome to the committee Denise 
Swanson, policy and programme manager; Kit 
Wyeth, children’s hearings reforms team leader; 
and Chris McCrone, who is from the finance 
directorate. I invite the witnesses to make an 
opening statement. 

Kit Wyeth (Scottish Government Children, 
Young People and Social Care Directorate): 
Thank you. The Children’s Hearings (Scotland) Bill 
aims to strengthen and modernise the children’s 
hearings system. As set out in paragraph 395 of 
the financial memorandum, the primary purpose of 
reform is to improve outcomes for children and 
young people and the effectiveness of the system, 
rather than to seek to reduce costs. 

Government has been considering change to 
the children’s hearings system since 2003. 
Throughout that time, there has been not only 
clear support for the principles and ethos of the 
system but a recognition of the need to strengthen 
and modernise it. A consistent theme was the 
need for a consistent national system that is 
underpinned by national standards, training and 
accountability. Attempts were made to achieve 
changes in culture and practice within the current 
system, but they did not work. Ministers therefore 
believe that it is right to establish a national 
body—children’s hearings Scotland—to put in 
place national standards and monitor performance 
against them. Children’s hearings Scotland will not 
be a regulatory body or have an external audit and 
inspection function; the monitoring of standards 
and performance will be relative only to the 
functions of the national convener. In developing 
the model for children’s hearings Scotland, the 
Government sought to minimise costs wherever 
possible—for example, through the use of shared 
services—and was mindful throughout of the need 
to secure best value. 

The financial memorandum reflects the 
Government’s assessment of the likely cost of the 
bill. The costs that were identified are based on 
available evidence. They were taken from a 
survey of local authority expenditure on the 
children’s hearings system that was commissioned 
specifically for the purpose, as well as from 
relevant published research, such as the baseline 
study of corporate services. The financial 
memorandum was prepared in consultation with 
colleagues in the Scottish Government finance 
directorate and our economists and statisticians. 
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The financial memorandum estimates the 
maximum cost of the new arrangements for the 
children’s hearings system to be around £2.51 
million per year. It is worth noting that that is not 
the cost of the new body alone; change is needed 
to help to secure the necessary improvements to 
the system. The gathering and sharing of 
information about the implementation of 
supervision orders—we call that the feedback 
loop—along with the provision of independent 
advice at hearings and increases in the rates of 
pay for legal representatives at hearings, all of 
which are needed, are not contingent on the 
establishment of the new body. Instead of 
breaking down the costs in line with the structure 
of the bill, the financial memorandum looks at the 
cost of the bill in the round. It does that because 
the changes are so interrelated. 

The Presiding Officer has written to the Cabinet 
Secretary for Education and Lifelong Learning to 
confirm that a financial resolution is required for 
the bill. A motion will be lodged in due course. 

We are happy to take questions. 

The Convener: Thank you. Malcolm Chisholm 
will put the first question. 

Malcolm Chisholm: I will concentrate on the 
local government costs. Paragraph 445 of the 
financial memorandum says: 

“local government will retain many of its existing 
functions, with the exception of payment of expenses for 
panel members and the delivery of training”. 

However, table 2 shows that all current local 
government costs including those for travel, 
subsistence and training are carried forward into 
2012-13 and 2013-14. What is the explanation for 
this seeming contradiction? 

Kit Wyeth: Those figures are carried forward in 
the table for the reason that they are largely 
indicative. The key thing to say is that we expect 
local authorities’ current spending in support of the 
children’s hearings system to remain with them. 
The clear message that we have had throughout 
the consultation on the bill since last summer is 
that people value greatly the role that local 
authorities play in supporting the hearings system. 
We want that role to continue under the new 
arrangements. 

As you correctly identify, some current local 
authority functions, such as the payment of panel 
member expenses and support for children’s panel 
advisory committees, will transfer to the new body. 
At the same time, local authorities will take on 
board new responsibilities such as the collection of 
information on supervision orders—as I said, we 
refer to that as the feedback loop. Our view at this 
point is that the bill is not specific on the exact role 
of the local authorities. If they retain their existing 
funding, authorities will be able to work out with 

the national convener and the Government exactly 
what their functions will be under the new 
arrangements. They will have enough money to 
take forward their new responsibilities on the 
feedback loop and to make decisions at the local 
level on how best to use that money in the whole. 

Malcolm Chisholm: Let us take the example of 
panel member travel and subsistence. Table 2 
says that the amounts will be the same in 2012-13 
and 2013-14. Are you saying that that money will 
not be spent or that it will be spent on something 
else? 

Kit Wyeth: Under the new arrangements, we 
expect the new body to pay panel member 
expenses. Those expenses will be paid by 
children’s hearings Scotland. 

Malcolm Chisholm: Table 2 is confusing in that 
respect. 

Kit Wyeth: Absolutely. We wanted to indicate 
that existing funding will remain with local 
authorities. 

Malcolm Chisholm: Is travel and subsistence 
the main item that will disappear from existing 
expenditure? 

Kit Wyeth: That is the single biggest— 

Malcolm Chisholm: Your assumption is that it 
equates to the extra money that authorities will 
spend on providing information and so on to the 
centre. 

Kit Wyeth: Yes.  

Malcolm Chisholm: But you take the point 
about how it is set out. 

Kit Wyeth: Yes. 

Malcolm Chisholm: Perhaps you will remind 
me of the overall costs. Table 3 shows that the 
overall costs are £3 million with £500,000 for in-
kind support over and above that. Is that what you 
are saying? 

16:00 
Kit Wyeth: The local authority survey that we 

carried out included a number of headings, which 
you see in table 3. There was also a column for 
other costs. Some local authorities identified under 
“other costs” some costs for in-kind support, 
although not all of them mentioned it. It is quite 
difficult to quantify exactly what in-kind support will 
be. It will be over and above the £3 million that 
they are spending at the moment, but we are not 
certain what the exact figure will be. We think that 
£500,000 is a reasonable assumption. It will be 
between 17 and 20 per cent above what they are 
spending at the moment. 
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Malcolm Chisholm: You are not sure about the 
figure of £500,000, but the £3 million is what will 
be carried forward for slightly different 
responsibilities. 

Kit Wyeth: Yes. 

Malcolm Chisholm: We have had a long 
discussion about the budgetary situation. You are 
assuming that the same amount that was spent in 
2007-08 will be spent in six or seven years’ time 
for each of those things. 

Kit Wyeth: We wanted, where possible, to base 
the financial memorandum on the evidence that 
we had, and the only evidence that we have is 
what local authorities are currently spending. We 
could have guessed what the future spending 
would be, but it would have been only guesswork. 
Our intention was to roll that figure forward on the 
basis that we know that that is what they are 
spending. Local authorities will make their own 
decisions on how they want to spend their 
budgets. 

Malcolm Chisholm: Over and above the new 
roles in terms of reporting to the centre and that 
kind of thing, what other new costs do you think 
will arise for local government from changes to the 
system? I note that they could be forced by the 
centre to implement the decisions of panels, which 
might be for expensive services. I do not know 
whether the centre could direct a level of support 
costs. Also, one of the current concerns is the fact 
that there is great variation in what safeguarders 
are paid—they are paid differently in different local 
authorities. Will there be some cost to equalising 
their pay? Have those possible additional costs 
been built into the calculations, or have you made 
a broad assumption that the spending will be 
much the same? 

Denise Swanson (Scottish Government 
Children, Young People and Social Care 
Directorate): I will address the enforcement costs 
first. The bill provides for an ability to force a local 
authority to carry out its duty to implement the 
decision of a hearing. That enforcement provision 
is already in force under current legislation, but the 
bill changes the situation somewhat. Currently, if a 
panel wants to place an enforcement order on a 
local authority, it suggests that to the principal 
reporter and the principal reporter has discretion in 
deciding whether to go ahead with that. The bill 
proposes that if a hearing, in reviewing a case, is 
concerned that a local authority has not 
implemented a decision, it can require the national 
convener to place an enforcement order on that 
local authority. The bill removes the discretion that 
is available to the chief officer in placing the 
enforcement order. We do not expect that to result 
in additional cost to the local authority. 

We do not expect any additional burden, apart 
from the feedback loop, to be placed on local 
authorities. Therefore, no additional costs are 
reflected in the financial memorandum. 

Malcolm Chisholm: So, the main additional 
costs will come from funding the new body rather 
than from additional costs to local authorities. 

Denise Swanson: Yes. 

Malcolm Chisholm: When I was doing my 
homework for the meeting, I was quite surprised to 
find, given that the general direction of 
Government policy is to give more freedom to 
local authorities, that the bill seems to be moving 
in the opposite direction, creating a new 
centralised quango and taking away power and 
responsibility from local government. That is 
puzzling, as it seems almost to contradict the 
general thrust of Government policy. Why is the 
policy going ahead if it will cost a lot of extra 
money and create a new quango? 

Kit Wyeth: The key thing, as I mentioned 
earlier, is that there have already been 
unsuccessful attempts to change culture and 
practice within the current system in order to 
standardise and make consistent approaches 
throughout the country. We tried to do that at the 
local level, through local authority approaches, but 
it did not work. That is why ministers have taken 
the view that a national body is required to set 
national standards and monitor the performance of 
the local areas in meeting those national 
standards. 

Jeremy Purvis: I want to be clear about costs. 
Is it correct that there will be additional net costs of 
£2.51 million as a result of the bill? 

Kit Wyeth: Yes. 

Jeremy Purvis: Time and again, we hear from 
the Government that the number of public bodies 
will be reduced by 25 per cent; we received 
evidence to that effect just this week. The bill is 
the mechanism for bringing about such a 
reduction. Can you confirm that it will involve a net 
increase in costs to the taxpayer? 

Kit Wyeth: Yes. The financial memorandum 
makes it clear that there will be an additional cost 
of £2.51 million as a result of the bill and that the 
principal driver behind the change is improving the 
effectiveness of the system and outcomes, not 
reducing costs. 

Jeremy Purvis: However, whenever we hear 
from the Government that the number of public 
bodies will go down by 25 per cent, we should be 
aware that that will be at an increased cost to the 
taxpayer. 

Kit Wyeth: As I said— 

Jeremy Purvis: Is that true or not? 
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Kit Wyeth: I can speak only about the bill. The 
financial memorandum to the bill states that 
reducing cost is not the primary driver of this 
reform. 

The Convener: I suggest that this is a question 
for the minister, rather than an official. You may 
pursue it in other ways. 

Jeremy Purvis: Will the minister appear before 
the committee? 

The Convener: No, but I am sure that there will 
be opportunities for you to pursue the matter. 

Jeremy Purvis: Not in committee. 

The Convener: It is unfair to continue this line 
of questioning with officials. 

Jeremy Purvis: In that case, I will interrogate 
the officials on the matters for which they have 
responsibility. 

Normally we are presented with information 
from COSLA that asks us to support legislation or 
to consider particular aspects of it. I am struck by 
the strength of the wording of COSLA’s 
submission, which you will have seen. On the 
second page, it states: 

“The memorandum itself appears to suffer from some 
internal inconsistency. As it stands the proposals for Part 1, 
Schedule 1 and 2 of the Bill are so underdeveloped that it 
makes it very difficult to accurately assess the financial 
implications of this legislation.” 

Is the committee able properly to assess the 
financial implications of the legislation? 

Kit Wyeth: The financial information that is 
contained in the financial memorandum is based 
on the evidence that is available to us. We have 
gathered from local authorities information on the 
existing costs of the system; the assessment of 
current costs primarily reflects that information. As 
I said in response to Mr Chisholm’s questions, the 
bill enables local authorities to continue to play a 
substantial role in supporting the children’s 
hearings system in the future. Local authorities 
have asked for that, and the bill provides for it. We 
have not yet bottomed out exactly what local 
authorities’ role will be; that may lie behind 
COSLA’s suggestion that some matters are not 
well thought through. Once the national convener 
is in post, he or she will have a view on the issue. 

We have already given a lot of thought to the 
role of local authorities. We have established an 
implementation group, which will meet again on 27 
April and will spend a whole day looking at exactly 
how local arrangements will work. COSLA is part 
of that discussion. Three million pounds will 
remain with local authorities. Mr Chisholm 
suggested that it looks like they will get money for 
things that they will not do in the future. We need 
to discuss the matter with them, but we believe 

that, overall, allowing them to retain that money 
gives them the flexibility to work with us to put in 
place arrangements for the future. 

Jeremy Purvis: We have a bill in front of us. If 
the lead officials on the bill team say that they do 
not know what will happen and a key element of 
the bill may or may not be implemented in the 
future, how can we properly assess the bill’s 
financial implications? 

Kit Wyeth: The financial memorandum sets out 
the costs of the bill as drafted. The bill enables 
local authorities to play a substantial role in the 
children’s hearings system in the future. There is 
£3 million in the local government settlement to 
enable them to play that role. 

Tom McCabe: I am afraid that I must labour the 
point about costs and COSLA’s reaction, which is 
pretty strong. If we consider COSLA’s relationship 
with the Government over the past two years, the 
comments in its response are fairly 
unprecedented. It states that 
“the new system will cost £2.51 million more”, 

£1.4 million of which will result from additional 
bureaucracy. In addition, there is the £3 million to 
support the system that you have mentioned. 

In financial terms, that is pretty stinging criticism. 
On the issue of what the new system is supposed 
to achieve, the submission from COSLA—which 
ultimately represents those with experience of 
running the children’s hearings system over a long 
period of time—goes on to say: 

“We do not believe that this additional expenditure is a 
justifiable use of resource and neither do we believe that it 
facilitates the strengthening and improvement of the 
Children’s Hearings System.” 

That is pretty stinging stuff. How did we get to a 
position where, given what you have said over the 
past few minutes, there is such a divergence of 
view between the Government and local 
government? 

Kit Wyeth: I do not think that there is a huge 
divergence between Government and local 
government on the way forward for the children’s 
hearings system. In our discussions with COSLA 
and individual local authorities, there has been a 
great deal of agreement on where we should be 
heading. In its written evidence to the Education, 
Lifelong Learning and Culture Committee on the 
substance of the bill, rather than its evidence on 
just the financial memorandum, COSLA supports 
many of the bill’s provisions. 

There are areas of difference. Over the past six 
to nine months, we have had a lot of discussion 
with COSLA about what should be in the bill. The 
vast majority of that discussion was very amicable, 
with support from COSLA for what we are looking 
to do. Where we have ultimately run into a 
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difficulty is that COSLA does not agree with the 
Government on the provision of local support. That 
is the key area on which COSLA does not support 
what we are looking to do. 

Tom McCabe: I am the politician here, and we 
are the people who are usually accused of 
abusing language. The COSLA submission states 
clearly: 

“We do not believe that ... it facilitates the strengthening 
and improvement of the Children’s Hearings System.” 

You might claim that there is not a big divergence 
between Government and local government, but 
that seems pretty big to me. If COSLA is right, the 
losers will be children. 

Kit Wyeth: As I have said, ministers take the 
view that the setting up of the national body and 
the other legislative provisions in the bill are 
required to ensure consistency and 
standardisation in the children’s hearings system. 

David Whitton: Mr Wyeth, you seem pretty 
robust in your defence, but COSLA, Dundee City 
Council and North Lanarkshire Council all question 
the Government’s numbers and say that the bill 
will cost them a lot more money. Why is it that you 
are right and they are wrong? 

Kit Wyeth: The figures in the financial 
memorandum are based on evidence that we 
collected from local authorities. The figures on 
how much the system currently costs to operate 
are based on what they told us, on what the 
Government spends and on what we provide to 
the Scottish Children’s Reporter Administration. 

The Convener: We will highlight such 
comments by COSLA in our report to the lead 
committee. The members of that committee will no 
doubt read the proceedings of today’s meetings 
and the comments that have been made. The 
issues can be raised directly with the minister at 
that point. It is rather unfair to direct questions 
about such policy points to the civil servants. 

David Whitton: Convener, our questions have 
been on the financial memorandum. We have 
been looking at the evidence that we have been 
given to make a decision on the financial 
memorandum. That is what COSLA, Dundee City 
Council and North Lanarkshire Council are saying. 
I am just asking why the bill team thinks that it is 
right and everyone else is wrong. 

The Convener: And the bill team has explained 
that. 

David Whitton: Yes, I have been given an 
answer, which is fine. Whether the answer is right 
or wrong is another matter. 

Joe FitzPatrick: It is worth pointing out that 
Dundee City Council’s submission mentions that 
the greatest costs are demand led. Clearly, the bill 

will have no impact on costs that are demand led, 
so I think that it is a bit disingenuous of Mr Whitton 
to make those points about Dundee City Council’s 
evidence. 

The Convener: Again, that point comes within 
the parameters that I have just discussed. 

Linda Fabiani: For the financial memorandum, 
the committee agreed to adopt level 2 scrutiny, 
which involves taking oral evidence from the bill 
team and written evidence from financially affected 
organisations. That being the case, the committee 
asked for evidence from all organisations that 
would be financially affected, but we received 
responses from only three of the 32 local 
authorities, COSLA, the SCRA and one panel 
member. That does not seem a huge 
representation. I know that the bill caused a lot of 
controversy when it originally  went to the 
Education, Lifelong Learning and Culture 
Committee, and I understand that an 
accommodation was reached among the relevant 
parties about moving forward. What discussion 
was there with other local authorities and 
interested parties about the costs? What was the 
level of response to the bill team on the financial 
memorandum? The list of concerned people who 
have written to this committee is short. 

16:15 
Kit Wyeth: In the consultation, the issues that 

created the largest response were around the role 
of the reporter and the fundamental operation of 
the system rather than the financial side of the 
system. The original proposal that we made last 
summer, which, as you suggest, was not 
particularly well received, was that the new 
national body would have a much larger role than 
is currently envisaged and would have cost more 
money than is currently envisaged in the model in 
the bill that is before Parliament.  

To be quite honest, we did not receive many 
comments around the financial implications of the 
bill. As you would expect, there were some 
concerns about the fact that it would result in a net 
cost, rather than a net reduction in cost, and about 
the cost of setting up a new body. However, as I 
said earlier, there is recognition of the need to 
improve consistency and the effectiveness of the 
system. Generally speaking, people welcome that 
motivation and objective.  

The Convener: The SCRA raised two specific 
points that it says need to be addressed to ensure 
that what has been said about the financial 
implications of the bill in the financial  
memorandum is accurate—one point concerns 
part 8, on pre-hearing panels, and the other 
concerns section 151, which involves appeals. 
What comments do you have on that? 
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Denise Swanson: On pre-hearing panels, what 
currently happens is that there is a business 
meeting, which is organised by the SCRA and 
involves panel members. Children and relevant 
persons are informed of the impending business 
meeting and are asked to submit views in writing 
to the panel. The bill proposes that business 
meetings will henceforth be called pre-hearings, 
which is a much more accurate description of the 
intention behind the meetings. Children and 
relevant persons will still be informed of the 
meeting and will be able to attend the meeting. 
They will be able to express their views personally 
or in writing, or they may choose not to express a 
view.  

The bill adds the ability of children and relevant 
persons to attend the meeting; all other aspects of 
the activity remain the same. I should stress that 
that ability is a right, not an obligation, which 
means that, if they do not attend, the business that 
must be conducted in the pre-hearing is not held 
up.  

On appeals, the bill provides for a continuation 
of current practice. Under the current legislation, 
the sheriff has the power to conduct a wide range 
of appeals. The bill proposes no change to that. 
However, it proposes that if the sheriff takes an 
appeal, they can change the decision of a hearing, 
if they decide that that is appropriate. The thinking 
behind that power is that a sheriff who decides, for 
example, that a child in residential or secure 
accommodation can be released immediately 
could use it without having to wait for a hearing to 
be convened to make that decision. The power 
would be used only on rare occasions. Sheriffs 
tend to think that the hearing is the best place to 
make decisions and are more than happy to refer 
decisions to it, but there will be exceptional cases 
in which it is in the best interests of a child to be 
released immediately, without waiting for perhaps 
three days for a hearing to be convened. 

Malcolm Chisholm: I am looking back to table 
2. Before I make my substantive point, I should 
point out that there is probably a slight error under 
“Scottish Government” as there is nothing under 
the training line. Is that right—has the figure just 
slipped? I presume that there is an error. 

Kit Wyeth: Yes, the rows have slipped down 
one. 

Malcolm Chisholm: Okay, but that 
encapsulates the main problem with the financial 
memorandum, which is table 2. I accept that table 
3 is based on the evidence that you have received 
from local government, but it seems odd to 
propose a major change to the way in which the 
children’s hearings system works in Scotland and 
present in the financial memorandum identical 
costs for the existing functions. That does not 
seem to make any logical sense. As far as local 

government is concerned, you have produced a 
financial memorandum for the status quo rather 
than the new system. There seems to be an oddity 
in process. 

My final point is about COSLA. Given the 
changes that are to take place, why did you do a 
regulatory impact assessment not for the whole bill 
but for just one part that relates to your costs 
rather than to COSLA’s? 

Kit Wyeth: I can deal with the first part and then 
Denise Swanson can speak about the RIA. 

The key element of the local government 
funding is the total amount. As I said, the figures 
beneath that are purely indicative, although I 
accept that listing them in that way may be 
confusing and not particularly helpful to this 
discussion. The key point that we were trying to 
make by including the local government funding 
line in the table is simply that we expect current 
funding for local authorities to remain in the future. 

Denise Swanson: I can add a little to that 
answer. A lot of what the bill proposes is not a 
change in functions but the moving around of 
responsibility for the same functions. There is not 
the absolute overhaul of the system that might be 
expected—in the main we have moved functions 
and responsibilities for those functions from local 
government and the Scottish Government to the 
new national body. There has been more of a 
redistribution of functions and responsibilities than 
a complete overhaul, but we have taken the 
opportunity to make required changes to the 
processes that are currently in place. 

As we have outlined in paragraph 398 of the 
explanatory notes, for all topics in the bill 
consideration was given to whether a regulatory 
impact assessment was required. The committee 
will know that the purpose of an RIA is to capture 
the financial impact of legislation on business, 
charities and voluntary organisations, and it is my 
understanding that local authorities do not fall 
under any of those categories. We have published 
an RIA on the administration of the legal 
representation scheme, which the committee has 
seen, but we did not think that an RIA was 
appropriate for COSLA and local authorities. 

Jeremy Purvis: I have a couple of questions. 
One regards the establishment of children’s 
hearings Scotland. The clarification in answer to 
Malcolm Chisholm was helpful, confirming that the 
figures in the table are in the wrong places. It is 
helpful for that to be in the Official Report, 
because it is unhelpful that they are in the wrong 
places in the Government’s paper. 

I am looking at paragraph 407, which states: 
“In 2011-12, funding for Children’s Hearings Scotland will 

be met from the existing Scottish Government budget for 
policy support to the Children’s Hearings system”. 
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That means that administration and set-up costs 
will come out of what would have been a budget 
line for hearings system support. What is being cut 
from that line to pay for the setting up of children’s 
hearings Scotland? 

Kit Wyeth: The answer to your question is 
nothing. The funding that is currently in the 
hearings system and the funding that local 
authorities receive will remain. The statement that 
you quoted may be poorly worded—and I have to 
hold my hand up for that. The fact is that the 
additional money that will be required to fund the 
system in future will come from Scottish 
Government budgets. That will be new money for 
the children’s hearings system, as will the money 
that will be required to fund the transitional and 
start-up costs. The money will come not out of the 
system but from within our own budgets. 

Jeremy Purvis: How do you know that the 
money will be available? 

Kit Wyeth: That is a fair question, but ministers 
and senior officials will make the money available 
to the system. Ministers are committed to the 
improvements in the hearings system, and the 
money will be found. 

Jeremy Purvis: I have not been able to follow 
some of the figures that were presented with 
regard to legal aid. The partial regulatory impact 
assessment has been helpfully provided, and I 
have also been looking at table 2 in the financial 
memorandum. Before I ask my question, can you 
explain whether the figures in that table are all on 
the right lines? “Legal representation (current 
scheme)” is shown as £375,000. Is that correct?  

Kit Wyeth: No, that is incorrect. The reference 
should be to the figure beneath that: the current 
budget for legal representation in the children’s 
hearings system is £300,000. Moving forward, we 
expect that to rise to £441,000, which is shown in 
the 2012-13 and 2013-14 columns. 

Jeremy Purvis: What is the explanation for the 
difference with the costs in table 4, as shown in 
the regulatory impact assessment document? 

Denise Swanson: That was an oversight on our 
part. The RIA was completed at the same time as 
our original drafting of the financial memorandum, 
but we revisited the number of appointments of 
legal representatives in the children’s hearings 
system so as to provide a more accurate figure 
before publication. We did not capture that change 
in the RIA. Apologies for that—that is something 
that we will move on. Table 4 shows the most 
accurate figure for the committee’s purposes. 

It was our intention to continue to revisit those 
figures as the bill moved through its parliamentary 
stages. The service is very much demand led, and 
the additional provision for relevant persons in 

certain circumstances is fairly new to the system. 
It proved quite difficult to project figures early on in 
the process, and we were intending to update the 
figures as the bill moved through Parliament. We 
do not expect the figures to fluctuate a great deal 
now, however—we have a better handle on the 
projections. 

The Convener: Several errors have been 
spotted by the eagle-eyed Jeremy Purvis, so could 
you write formally to the committee, setting out the 
accurate statement? 

Denise Swanson: We will amend table 2 and 
the RIA. 

Kit Wyeth: Absolutely, convener—we can send 
an amended table 2, with the correct figures. 

The Convener: So you will set out the errors 
and the corrections. 

Kit Wyeth: Yes. 

Jeremy Purvis: It would be helpful for the 
committee to receive the corrected information.  

Tom McCabe: I take it that the witnesses have 
seen the evidence submitted by John Anderson. 
He mentions some scary figures. In particular, he 
notes that, 
“if hearings are implemented with hearing advisers at some 
point in the new Bill history”, 

there will be a potential expenditure of £15 million 
to £20 million. What do you think about that, and 
about his evidence in general? John Anderson is 
someone with pretty extensive experience of the 
system that has been operating for a number of 
years. 

Kit Wyeth: Our intention, which is covered in 
the financial memorandum, is that there will not be 
a hearings adviser at every children’s hearing. We 
are pretty confident that, through a combination of 
written information for panel members, access to 
help over the telephone, training and education, 
panel members will be able to deal with the 
majority of issues that they face without the need 
for a hearings adviser to attend the hearings. 

We speak to panel members from around the 
country, and their views vary regarding how often 
they might need such advice. The general sense 
that we get is that they anticipate wanting such 
advice on relatively few occasions. I would not 
expect the demand for hearings advice to be 
anything like what Mr Anderson assumes in his 
written evidence. 

Tom McCabe: Fair enough. It is important to 
put that on the record. 
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SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH GOVERNMENT  
BILL TEAM 

At our oral evidence session on 13 April we undertook to provide some additional 
information to aid the Committee’s consideration of the Financial Memorandum to 
the Children’s Hearings Bill. 

Attached is a revised version of Table 2. In revisiting the table we found that the 
version of the Financial Memorandum we sent to the Parliament did not contain the 
erroneous space in the Scottish Government section that the Committee highlighted 
in the published version of the table. Presumably this error appeared during the 
Parliament’s editing and publication process. In the attached version, the figures in 
the Scottish Government section are now correctly aligned with the relevant activity. 
All the figures in the published version of the table are correct and so none have 
been amended in this revised version.  

We have also amended the footnote to Table 2, in response to the comments from 
Mr Chisholm, to make clear that the breakdown of local authority spending from April 
2012 is indicative only given that under the provisions in the Bill some local authority 
functions will change. 

Also attached is a revised version of the Regulatory Impact Assessment for Part 19 
of the Bill. The only change is to the table setting out the estimated cost of providing 
legal representation. As indicated at the oral evidence session, changes were made 
to the Financial Memorandum shortly before introduction of the Bill in response to 
more accurate and up to date information we received from local authorities 
regarding the demand for legal representatives for relevant persons. It was an 
oversight on our part that we did not make the same changes to the RIA prior to 
submitting it to Parliament and I apologise for any confusion that may have caused. 

During our oral evidence session Ms Fabiani enquired as to the level of responses 
from local authorities we had received and thus taken into account when developing 
the Financial Memorandum. The Committee may find it helpful to know that we 
undertook a survey of all 32 local authorities regarding the costs to them of the 
Children’s Hearings System and sent it to both finance departments and CPAC 
clerks for completion. The figures used in the relevant section of the Financial 
Memorandum are based on the 28 responses we received.  

I am copying this letter to the clerk of the Education, Lifelong Learning and Culture 
Committee.  

Yours sincerely 

KIT WYETH 
Head of Branch 
Children’s Hearings Reform Team 
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Children’s Hearings (Scotland) Bill: Financial Memorandum 

Revised version 

Table 2: Estimated cost distribution for new arrangements 
  2011-12 2012-13 2013-14* 
Total costs £32,782,138 £34,639,138 £34,287,138  
Children's Hearings Scotland  

Staffing 

Property 

Administrative 

Board 

Corporate services 

Recruitment of panel members 

Training 

Support for hearings 

Independent advice 

Expenses for panel members  

Support/expenses for area support teams 
volunteers 

£1,182,500 

£391,000 

£102,000 

£45,000 

£102,750 

£202,750 

£164,000 

- 

£125,000 

£50,000 

- 

- 

£4,490,500 

£702,000 

£102,000 

£90,000 

£137,000 

£363,500 

£328,000 

£1,200,000 

£500,000 

£100,000 

£651,000 

£317,000 

£4,490,500 

£702,000 

£102,000 

£90,000 

£137,000 

£363,500 

£328,000 

£1,200,000 

£500,000 

£100,000 

£651,000 

£317,000 

Scottish Government 

SG staff costs  

Reform team consultation and 
communication 

Training 

Recruitment of National Convener and 
Children's Hearings Scotland Board  

Recruitment of panel members 

Support for hearings 

£2,414,000 

£325,000 

£100,000 

£1,120,000 

£30,000 

£164,000 

£375,000 

£300,000 

- 

£968,000 

£252,000 

- 

£275,000 

- 

- 

- 

- 

£441,000 

£616,000 

£175,000 

- 

- 

- 

- 

- 

- 

£441,000 
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Legal representation (current scheme) 

Legal representation (through SLAB) 
SCRA grant-in-aid £26,186,000 £26,186,000 £26,186,000  
Local government  

Panel recruitment costs 

Travel and subsistence, transport etc 

Training 

Supplies and services (and promotion)  

Children’s Panel Advisory Committee 

Panel staff costs 

Recruitment of safeguarders 

Safeguarders 

£2,994,638 

£156,396 

£651,068 

£421,546 

£189,524 

£317,440 

£378,866 

£3,218 

£876,579 

£2,994,638 

£156,396 

£651,068 

£421,546 

£189,524 

£317,440 

£378,866 

£3,218 

£876,579 

£2,994,638 

£156,396 

£651,068 

£421,546 

£189,524 

£317,440 

£378,866 

£3,218 

£876,579 

Children’s Hearings (Scotland) Bill – Regulatory Impact Assessment (Part 19 
of the Bill) 

Revised version 

1 Title of Proposal 

State Funded Legal Representation in Children’s Hearings 

2 Purpose and intended effect – (i) Objective 

To outline proposals for a permanent, sustainable scheme for the provision of state-
funded legal representation in children’s hearings which can be included in the 
Children’s Hearings (Scotland) Bill. 

(ii) Background 

An “interim” scheme for the provision of state-funded legal representation for children 
at children’s hearings has been in place since 2002 following the Court of Session 
decision in S v Miller. This scheme was extended in June 2009 to include “relevant 
persons” (usually parents) in certain circumstances in response to a legal challenge, 
SK v Julie Paterson, Authority Reporter for East Renfrewshire.  

This scheme allows local authorities to appoint legal representatives for children and 
relevant persons in certain circumstances and provides the criteria under which 
these appointments can be made. The appointments are drawn from a panel of legal 
representatives held by each local authority.  
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At the time the scheme was extended to include relevant persons, it was unknown if 
the panel of legal representatives held by local authorities had the capacity to also 
represent relevant persons and whether children’s panels could make nationally 
consistent decisions on who should qualify for state-funded legal representation. In 
some local authority areas it has proved difficult to find enough legal representatives 
to provide legal support for children. 

It was therefore agreed to use the Children’s Hearings (Scotland) Bill to put in place 
a permanent legal representation scheme for both children and relevant persons. 
The Bill makes provision for that permanent scheme. 

3 Consultation 

Informal consultation on the proposed permanent scheme has been carried out by 
Scottish Government and the Scottish Legal Aid Board.  

4 Options 

4.1 – Retain the current scheme, whereby a panel of legal representatives is 
managed by local authorities and under a grant scheme operated by the 
Scottish Government. 

Given the current challenges, the scheme would need an extensive review on the 
level of fees, the criteria for appointment to the panel and the means by which legal 
representatives could be trained and monitored. The decision-making process for 
children’s panels would need some improvement, and could be taken forward by the 
new national body. 

However, this would require the Scottish Government to retain the operation of a 
grant scheme which allows local authorities to recover the cost of providing legal 
representation. It could also be seen to work against the intention to establish one 
national panel instead of the current 32. 

Currently, there is an annual budget of £300,000 allocated to the provision of state-
funded legal representation. This is normally underused but the budget for this year 
is facing a pressure due to the SK case and the additional cost of legal 
representation for relevant persons in certain circumstances. It will become 
increasingly difficult to manage this budget while this service is being delivered by 
local authorities, as variable practice makes it difficult to project likely needs. 

4.2 – Transfer responsibility for the provision of state-funded legal 
representation to the Scottish Legal Aid Board.  

The Board would be responsible for making decisions on who should receive state-
funded legal representation (by applying means and merits tests), for ensuring there 
are sufficient numbers of legal representatives available across the country, that 
these legal representatives are appropriately experienced and that the quality of their 
work is appropriately monitored (in line with existing peer review arrangements for 
civil and criminal legal aid) and consistent with the ethos of the Children’s Hearings 
system. During the ELLC Committee and Parliament consideration of the amended 
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Rules during September the SLAB option was raised as being under active 
consideration by the Scottish Government for the forthcoming Bill. Indeed, some 
MSPs questioned why state funded legal representation was being provided under a 
bespoke scheme rather than through the normal legal aid scheme. 

5 Costs and benefits 

Sectors and groups affected 

The legal representation scheme will affect law firms providing advice and 
representation to those with an interest in children’s hearings. Those firms who 
undertake legal aid work must be registered with SLAB to do so. 

Benefits 

Option 4.2 would provide a number of benefits to the hearings system; 

(i) Decisions on support would be made by SLAB, with an option for the panel to 
make a direct referral to the Board to then make a decision on support. This would 
provide a more consistent approach to decision-making and sits well with SLAB’s 
more than 20 years experience in applying such tests. 

(ii) SLAB would be responsible for ensuring that sufficient numbers of appropriately 
trained legal representatives would be available. Again, this sits well with SLAB’s 
current role; with a statutory responsibility to monitor access to justice which is 
proposed in the Legal Services Bill currently being considered by Parliament; with 
SLAB’s ability to direct legal representation to areas where the market is unable to 
do so through the small number of solicitors it employs itself; and with its work with 
Scottish Government, COSLA and the advice sector to improve the planning and co-
ordination of advice provision. 

(ii) There would be some level of choice of legal representative available to a child or 
relevant person rather than having one appointed to them, which would allow for the 
possibility of continuity of contact between one solicitor for every hearing (at present, 
due to availability issues there can be a different legal representative at every 
hearing). 

(iv) Fees would be set in the context of existing legal aid rates and structures as set 
out in regulations. 
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Costs 

Estimated costs of legal representation 
  Current 

demand for 
legal reps 

Estimated demand 
for legal reps per 

annum 

Estimated cost of 
legal rep 

appointment 

Estimated 
cost 

Children and 
young people 

507* 1020 £250-290 £296,000 

Relevant 
persons 

124†  500 £230-290 £145,000 

TOTAL       £441,000 

* Six months to 30 September 2009. 
† Three months to 31 December 2009.  

Administrative costs for SLAB should be minimal as existing legal aid administration 
should cover the process. 

6 Small/micro Impact Test 

Most of the law firms involved will be small/micro. Most will already be working within 
the legal aid process and be registered with SLAB. The effect will be a small 
reduction in the regulatory burden on law firms in the scheme, since they will only 
have to register with SLAB (as most already are), rather than also having to register 
with the local scheme. 

A formal registration scheme would increase the regulatory burden on law firms who 
registered, however it would provide much greater quality assurance for the clients 
and the public purse. 

7 Legal aid impact test 

The Government considers that legislation on children’s hearings will have an impact 
on the legal aid budget. The Government’s reasons for this are: 

7.1 – Estimated additional legal aid costs of £377,000 

7.2 – In 2008/09 the total cost paid to legal representatives and reclaimed from 

Scottish Government under the Children’s Legal Representation Grant Scheme 
(CLRGS) was £155,061.72. The figure of £377,000would be offset by the savings 
currently paid under CLRGS.  

8 Test run of business forms 

There should be no requirement for new forms. Existing legal aid administration will 
cover the process. 
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9 Competition assessment 

It is anticipated that those seeking legal representation shall (in certain 
circumstances) be able to instruct the solicitor of their choice, as long as the 
solicitor/firm are registered with SLAB to provide children’s legal assistance. 
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Shirley Laing, Deputy Director for Workforce and Capacity Issues 
Division, Denise Swanson, Senior Policy and Programme Manager, 
Children's Hearings System Reforms Branch, Gaynor Davenport, Bill 
Team Leader and Policy Officer, Children's Hearings System Reforms 
Branch, Daniel Kleinberg, Team Leader, Youth Justice Branch, 
Laurence Sullivan, Senior Principal Legal Officer, Solicitors (Children, 
Education, Enterprise and Pensions) Branch, and Claire McGill, Principal 
Legal Officer, Solicitors (Children, Education, Enterprise and Pensions) 
Branch, Scottish Government. 
 

Supplementary written evidence 
Scottish Government Children's Hearings System Reforms Branch, 
dated 8 April 2010 
Scottish Government Children's Hearings System Reforms Branch, 
dated 30 April 2010 

 
10th Meeting, 2010, 14 April 2010  
 
Written evidence 
 Action for Children Scotland 

Association of Directors of Education in Scotland (ADES) 
 Association of Directors of Social Work (ADSW) 

Barnardo’s Scotland 
COSLA 
Scotland’s Commissioner for Children and Young People (SCCYP) 

 Scottish Child Law Centre 
 Who Cares? Scotland 
   
Oral evidence 

Tam Baillie, Scotland's Commissioner for Children and Young People, 
Morag Driscoll, Director, Scottish Child Law Centre, Louise Warde 
Hunter, Strategic Director of Children's Services, Action for Children 
Scotland, SallyAnn Kelly, Head of Children's Service Operations, 
Barnardo's Scotland, Heather Gray, Chief Executive, Who Cares? 
Scotland. 

 
and then from— 
 

Paula Evans, Policy Manager, Community Resourcing and Children and 
Young People, COSLA, Carol Kirk, Corporate Director, Educational 
Services, North Ayrshire Council, Association of Directors of Education 
in Scotland, Fred McBride, Convener, Standing Committee of Children 
and Families, Assocation of Directors of Social Work. 
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Judith Bell, Children's Hearings Training Officer, University of St 
Andrews, Barbara Reid, Children's Hearings Training Officer, University 
of Glasgow, Ian Hart, Chairman, and Alistair Hamilton, Depute 
Chairman, Children's Panel Chairmens' Group, David Forsyth, Chair, 
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and then from— 

 
Netta Maciver, Principal Reporter, Malcolm Schaffer, Head of Practice 
and Policy, and Alison Wright, Authority Reporter for the Western Isles, 
Scottish Children's Reporter Administration. 

 
Supplementary written evidence 

SCRA (supplementary submission) 
SCRA (second supplementary submission) 

  
12th Meeting, 2010, 28 April 2010  
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 Family Law Association 
 Scottish Safeguarders Association (SSA) 
  
Oral evidence 

Elizabeth Welsh, Chair, Family Law Association, Bruce Adamson, Legal 
Officer, Scottish Human Rights Commission, Margaret Burt, Chair, and 
Philip Jackson, Executive Member, Scottish Safeguarders Association. 
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 SSA (supplementary) 
 
13th Meeting, 2010, 5 May 2010 
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 Minister for Children and Early Years  
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Adam Ingram MSP, Minister for Children and Early Years, Denise 
Swanson, Senior Policy and Programme Manager, Children's Hearings 
System Reforms Branch, and Laurence Sullivan, Senior Principal Legal 
Officer, Solicitors (Children, Education, Enterprise and Pensions) 
Branch, Scottish Government. 
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Scottish Parliament 

Education, Lifelong Learning and 
Culture Committee 

Wednesday 17 March 2010 

[The Convener opened the meeting at 10:00] 

Children’s Hearings (Scotland) 
Bill: Stage 1 

The Convener (Karen Whitefield): I open the 
eighth meeting in 2010 of the Education, Lifelong 
Learning and Culture Committee. I remind all 
those present that mobile phones and BlackBerrys 
should be switched off for the duration of this 
morning’s session. 

Agenda item 1 is stage 1 consideration and 
scrutiny of the Children’s Hearings (Scotland) Bill. 
This is our first evidence-taking session on the bill, 
and we will hear from the Scottish Government’s 
bill team. We will take evidence from: Shirley 
Laing, who is the deputy director for workforce and 
capacity issues; Denise Swanson, who is the 
senior policy and programme manager within the 
children’s hearings system reforms branch; 
Gaynor Davenport, the bill team leader and policy 
officer within the children’s hearings system 
reforms branch; Daniel Kleinberg, who is the team 
leader within the youth justice branch; Laurence 
Sullivan, who is the senior principal legal officer 
within the solicitors children, education, enterprise 
and pensions division; and Claire McGill, who is a 
principal legal officer of the solicitors children, 
education, enterprise and pensions division.  

As there are so many officials here, it leaves us 
asking who is running the Scottish Government 
this morning. 

I understand that Shirley Laing will make an 
opening statement. 

Shirley Laing (Scottish Government 
Children, Young People and Social Care 
Directorate): Thank you, convener, and good 
morning. The purpose of the bill is to strengthen 
and modernise the children’s hearings system. It 
aims to do so by providing improved support for 
professionals and panel members and by 
introducing national standards. Combined with the 
quality assurance and accountability that the bill 
creates, that approach will ensure that the system 
is able to deliver national consistency in approach 
and practice. The bill therefore seeks to streamline 
processes and procedures to improve 
understanding and use of the system and to 
streamline structures—things such as the 

recruitment, selection, training and continuing 
support of panel members. 

In progressing the package of reforms, officials 
and ministers have undertaken well over 100 
engagement activities with partners between 
August 2009 and the bill’s introduction. Those are 
in addition to all the written communications 
addressing comments that were received in 
response to the draft bill that was published last 
June and the bill progress paper and table that 
were published in September. That engagement 
with partners, along with the creation of five short-
life working groups, has helped to shape the bill 
that has come before the Parliament. 

I will outline briefly some of the main changes 
that the bill proposes, the first of which are the 
creation of a new national body—children’s 
hearings Scotland—and a principal officer for that 
body: the national convener. The national 
convener will ensure that statutory functions on 
the work of the children’s hearings system are 
carried out to a high standard. He or she will have 
responsibility for driving up standards consistently 
throughout Scotland and for the support, selection, 
training and monitoring of panel members using 
nationally agreed standards. Children’s hearings 
Scotland will support the national children’s panel 
and the national convener in the delivery of his or 
her functions. It will be established as a non-
departmental public body to ensure that the 
governance structure in place is publicly 
accountable for achieving improvements in the 
children’s hearings system. 

The bill provides for the establishment of area 
support teams by the national convener in 
consultation with local authorities, which will 
ensure that local government is fully engaged with, 
and has influence over, the delivery of the system. 
The national convener must consult local 
authorities before designating area support team 
coverage. Local authorities may nominate people, 
including elected members, for inclusion in the 
teams and the national convener must consider 
those nominations. The national convener must 
also consult local authorities before specifying the 
functions of area support teams and giving 
directions to the teams on how those functions are 
to be carried out. 

Little changes with regard to the role of the 
children’s reporter. The reporter will have a right to 
attend hearings and will continue to have 
responsibility for organising them, issuing papers, 
arranging review hearings and handling appeals. 
However, the national convener will have 
responsibility for the provision of independent 
advice to the children’s hearing.  

The bill provides for a feedback loop, which 
permits the collection of information on whether or 
how local authorities have implemented the 
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decisions of hearings. That information will 
improve panel members’ decision-making process 
by providing a more accurate picture of how 
hearings’ decisions are being implemented and 
knowledge of which types of compulsory 
supervision have proved effective and, therefore, 
might be useful for other children. 

The bill introduces a permanent legal 
representation scheme that will make legal 
representation for children and relevant persons 
available through the normal civil legal aid system, 
as administered by the Scottish Legal Aid Board. 
The scheme will ensure that, where appropriate, 
children and relevant persons have access to 
state-funded legal representation that supports 
effective participation. 

I hope that my remarks have helpfully 
summarised the main reasons for reform and the 
key changes that the bill introduces to the 
children’s hearings system. My colleagues and I 
are happy to answer members’ questions. 

The Convener: Thank you for providing a brief 
overview of what is undoubtedly a complex piece 
of legislation. 

Kenneth Gibson (Cunninghame North) 
(SNP): Thank you for your helpful and informative 
introduction. What specific elements of the existing 
legislation are no longer fit for purpose in the 21st 
century? 

Shirley Laing: Through the new bill, we are 
looking to build on the Kilbrandon principles and 
the welfare principles and to enshrine the rights of 
children. 

Kenneth Gibson: Could the existing legislation 
continue quite comfortably, or does it contain 
cracks that the new bill seeks to fill? Is the new bill 
essential, or is it merely an enhancement of 
existing legislation? 

Shirley Laing: The present system needs to 
change to provide the consistency, quality 
assurance and accountability that are required in 
the system. 

Kenneth Gibson: How can consistency and 
quality be achieved and best practice be ensured, 
other than by legislative means? 

Shirley Laing: We see the bill as providing the 
structural framework. The new structures will 
support cultural change that will lead to improved 
partnership working and improved relationships. 
The bill and children’s hearings Scotland will set 
national standards on issues such as training, and 
there will be greater consistency in practice and 
approach. Much of that will happen through culture 
change, once the new structures are in place. 

Kenneth Gibson: When the draft bill was 
considered last year, it was quite contentious and 

did not get far. What contentious issues remain, 
now that you have had a chance to consider the 
concerns that were expressed last autumn and to 
move forward? 

Shirley Laing: We believe that there is broad 
consensus on the bill that is before the Parliament, 
but we will never get everyone to agree with every 
element of a piece of legislation. As outlined in the 
policy memorandum, one of the main issues is the 
local delivery mechanism. We have opted for area 
support teams, but other models were put forward. 

Kenneth Gibson: What do you envisage that 
the link will be between the bill and getting it right 
for every child? 

Shirley Laing: We see a clear link between the 
two. The children’s hearings system must be seen 
in the wider context of getting it right for every 
child and early intervention. With early intervention 
and the getting it right for every child approach, 
only children who may need compulsory measures 
should come before a children’s hearing, so we 
will use the resource of children’s hearings more 
effectively to focus on those children and young 
people who require the service. 

The Convener: It is right that the bill, which 
reforms existing legislation, takes account of 
GIRFEC. However, although everyone believes in 
the GIRFEC agenda, it is embedded at different 
stages in the 32 local authorities in Scotland. 
Some, such as Highland Council, which had a 
pathfinder project, have embraced it fully; others 
are at a less advanced stage of implementation. Is 
there a risk that we are reforming the children’s 
hearings system a bit prematurely, before we are 
confident that GIRFEC is fully embedded? It is 
critical that there is an effective interface between 
GIRFEC and reforms to the children’s hearings 
system. 

Shirley Laing: We do not think that the reform 
is premature. We think that, for the reasons of 
consistency, quality assurance and accountability 
that I have outlined, reform of the children’s 
hearings system is required. 

The Convener: In your opening statement and 
in response to Mr Gibson, you mentioned that 
there remains some contention around the reform 
of the children’s panel advisory committees. Will 
you explain to the committee why you feel that it is 
necessary to create a national body? What will be 
the difference between the national body and the 
system that currently operates? 

Shirley Laing: Denise Swanson can answer 
that. 

Denise Swanson (Scottish Government 
Children, Young People and Social Care 
Directorate): The current system of CPACs 
managing children’s panels can be fragmented 
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across the country. There can be varying 
standards and processes. The bill offers an 
opportunity to put in place national standards for 
recruitment, selection, training and monitoring of 
panel members so that every child in every part of 
the country faces a panel of the same quality and 
standard. 

The bill provides for national strategic leadership 
and ownership of and direction for the children’s 
hearings system. It will create a sense of 
ownership—of panel members being part of a 
national system that is delivered in their local 
community. It will also provide opportunities for 
national evidence to be gathered on the 
effectiveness of the children’s hearings system in 
improving outcomes for children, which the system 
is not particularly able to do at the moment. 

The Convener: Did the Scottish Government 
consider doing anything else to improve 
consistency while safeguarding the local 
connection? Ms Swanson described what 
currently happens as fragmented and differing, but 
we could describe it as local responses to local 
needs, which is a great strength of the children’s 
hearings system. I understand that many local 
authorities have considerable concerns about the 
creation of the national body. How do you respond 
to those concerns? 

Denise Swanson: The CPACs themselves 
created a standardisation working group, because 
they were aware of issues of differentiation across 
the individual committees. However, it seemed 
fairly difficult for that group to reach consensus on 
standards of process and quality, and it was not as 
successful as it may have been. 

The bill provides for an element of local flexibility 
through the area support teams, which will allow 
the system to adapt to local community needs. 
What is perhaps more important is that the 
effectiveness of those area support teams will be 
consistent across the country. As I said, every 
panel member who is part of the children’s 
hearings system will be recruited, trained and 
monitored to the same standard, and the child will 
see the same service no matter in which part of 
the country he or she appears at a hearing. 

The Convener: What will be the difference in 
operation between CPACs and the new area 
support teams? 

Denise Swanson: The area support teams will 
be directly accountable to the national convener, 
who will be responsible for ensuring that standards 
are set. There will be a very consultative process, 
with the national convener working with local 
authorities and members of the area support 
teams to agree the standards that those teams will 
be accountable for meeting. Every panel member 
across the country will have the same level of 

support and the same access to training, and 
there will be accountability in the system, with the 
national convener being able to take steps if that is 
not happening. 

10:15 
The Convener: What business case did the 

Government make to ascertain that the structural 
changes were required? What improvement do 
you think that there will be as a result? The 
Convention of Scottish Local Authorities is quite 
clear that it does not believe that there is a 
business case for the changes. Local authorities 
have told me that they believe that the bill will 
create one new super quango, which will be very 
costly, take away local control and delivery, and 
undermine standards. 

Shirley Laing: The challenge in all this is that 
we do not have national facts and statistics, 
because of the fragmentation in the current 
system. We know that there is not consistency. As 
we go round the country, we hear concerns being 
expressed by panel members and others about 
the support that is offered to them and the 
inconsistency in training, support and the level of 
expenses that they are paid. We know that things 
are not the same in every part of the country. I 
cannot give you hard statistics, because we have 
to base our information on anecdotes. Having a 
national body will help us move on from that and it 
will lead to a more robust and improved system. 

We want to retain the local link. As I did my best 
to outline in my opening remarks, we have had 
many discussions with colleagues in COSLA and 
we feel that the bill addresses most of, if not all, 
the concerns that they had about localisation. We 
went down the route of area support teams for 
reasons of accountability and governance. We 
have been consulting on the need for change in 
the system for four or five years now in different 
guises. It is clear that change is required. As I said 
earlier, the challenge lies in achieving consensus 
about how that change is achieved. 

The Convener: I accept that, but it strikes me 
that we might be talking about two separate 
issues. I think that everyone accepts that there is a 
need to monitor and evaluate properly what the 
children’s hearings system does to see the 
positive effects that it has on many lives in 
Scotland. I do not think that we have done that 
effectively in the past. However, in attempting to 
do that, we might risk undermining the local 
delivery of a service that is run by volunteers who 
understand their community and who will feel 
alienated from the centre and might be less willing 
to participate in the future. 

Shirley Laing: The bill envisages an on-going 
role in the system for local authorities and panel 
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members. However, we feel that national 
leadership is required to get the consistency, 
quality assurance and accountability that ministers 
think is lacking in the system. 

The Convener: What services will local 
authorities provide to support the new 
administration? 

Denise Swanson: The bill allows for local 
support to be delivered in much the same way as 
it is at the moment, if that is what is agreed 
between the national convener and local 
authorities. Under the current system, a 
combination of volunteers, CPACs and paid 
staff—the clerks who work for local authorities—
provide support to panel members. That process 
can remain under the provisions in the bill. It would 
be the preference for volunteers to remain in the 
system, because they have experience, insight 
and knowledge that it would be valuable to retain. 
All those things are for the national convener to 
agree when he or she takes up post. The intention 
is that we will work with partners to provide some 
modelling of structures and processes that may be 
suitable for providing the area support that panel 
members need. We will start work with a group of 
partners before the end of this month. 

The Convener: If what the local area support 
teams do will be more or less the same as what 
CPACs currently do, why are we making this 
change? 

Denise Swanson: Because governance and 
accountability are missing. Local training is the 
responsibility of local authorities and we hear from 
panel members that there is not equitable access 
to training opportunities across the country. We 
would expect the national convener to ensure that 
there was such equity of access. Localised 
training is extremely important in helping panel 
members to understand the local context in which 
they operate. It supports partnership working with 
local authorities and the maintenance of a local 
link. At the moment, we do not have an equitable 
system for all panel members. 

The Convener: It strikes me that we might be 
taking a sledgehammer to crack a nut. There are 
some things that the national convener could do, 
but CPACs could be allowed just to continue with 
their work. Perhaps the driver for the change is 
more to do with meeting targets on quangos than 
it is about improving service delivery, but it might 
be better to put that question to the minister when 
he appears before us. 

I have a specific question that panel members 
have asked me. Who will be responsible for issues 
such as rostering? 

Denise Swanson: Rota management will be 
done by the area support team. 

The Convener: You are very clear about that. 
Will there be any input from the national 
convener? 

Denise Swanson: No. It is a delegated 
function. 

The Convener: How will you ensure that local 
decision making is fully maintained when—for the 
first time, thanks to the bill—panel members who 
are not from the geographic area concerned will 
be able to participate in hearings? 

Denise Swanson: The national convener will 
have responsibility for ensuring that training, 
knowledge and understanding are shared among 
panel members, and for ensuring that the panel is 
constituted in a way that will deliver the needs of 
the hearing. If any decision were made to use a 
panel member from outwith a local area, it would 
have to be ensured that that panel member was 
fully aware and knowledgeable of the local context 
in which they would be working. 

The Convener: I would have thought that a key 
strength of the hearings system is that it is made 
up of local people who understand the 
communities of which they are members. With the 
best will in the world, I might live in Lanarkshire 
and think that I understand Glasgow, but I am not 
from Glasgow. North Lanarkshire is very different 
from Glasgow and some of the challenges that we 
face are different. People might think that there 
are great similarities between the two areas, but 
huge chunks of North Lanarkshire have major 
transport issues that no one from outside the area 
would necessarily understand. Lanarkshire’s 
transport infrastructure all goes towards Glasgow, 
but it is not possible to cut across the county using 
public transport. That is just one example of how 
vital local decision making is. 

I have a slight reservation about the proposal, 
because giving someone a briefing before they sit 
in on a hearing will not necessarily mean that they 
will understand the local community. Breaking the 
link between panel members and the local area is 
an issue that is of concern to me. I believe that we 
should ensure that members of panels are local 
people. 

Denise Swanson: It is not the intention that 
having someone from outside the area on a panel 
will be the norm. The norm will be to have three 
panel members who are drawn from the local 
community. The proposed flexibility would offer 
benefits in times of crisis. We did some crisis 
planning for the recent flu pandemic. Another 
circumstance to consider arises when a panel 
member moves home—at the moment, they have 
to resign from the panel and reapply in the new 
district that they live in. That will no longer be 
necessary. We risk losing that member’s 
experience and wasting the investment in their 
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training when they move away if they cannot retain 
that status. 

The issue of someone coming in from an 
outside area and being unaware of the local 
authority context would arise rarely—probably only 
in emergency situations. It is not the intention to 
make that the norm. 

Margaret Smith (Edinburgh West) (LD): 
Shirley Laing said that, at the moment, you do not 
have access to the level of national information 
that you would have under the new proposals. 
What kind of data are you talking about? For what 
purpose would you use those data? Many people 
have told the committee that they have access to 
a range of information but that they take no action 
on the back of it.  

Each local authority has different sets of 
circumstances and different services that might be 
available. What value is there in upsetting a 
system that works, with the support of local 
volunteers, by moving to a centralised, national 
system, unless you have a clear idea about the 
data that you will be able to get and the purpose of 
having that information? 

Shirley Laing: I was alluding to the national 
overview that the national convener and children’s 
hearings Scotland would have, which would 
enable them to learn from good practice around 
the country. In my opening statement, I mentioned 
the feedback loop. That is a way in which the 
national convener can be informed of how 
decisions are being implemented locally and the 
impact that that is having on children and young 
people, so that the system as a whole can learn 
from that. That information will also inform the 
training needs of panel members, to ensure that 
they are as trained, competent and confident as 
they can be when they go into a hearing. That is 
the level that I was talking about. 

Margaret Smith: Nobody would disagree with 
the assertion that people should learn from best 
practice. However, it can become a bit of a 
mantra, and there are lots of examples of people 
not learning from one another’s best practice, 
even when systems are in place to enable them to 
do so. A lot of children’s panel members have told 
me that problems arise not from the practice of the 
panels but at the point when the matter goes 
outwith the panel, once the panel has made its 
decision, which is the point at which local 
authorities make decisions based on what 
services are available and how much money there 
is in various budgets. Many panel members have 
told us that, once they have made their decision, 
the matter does not necessarily get the resourcing 
that it needs. 

What do you intend to deliver? What can the 
national convener do to ensure that the good 

practice that they find out about at a national level 
will be disseminated across the country, so that 
there is some benefit to the process? There is no 
point in someone having lots of national statistics 
on their desk if they have no powers to ensure that 
that good practice is adopted by others. 

Shirley Laing: The new structure gives clear 
lines of accountability, down to area support team 
level, so there are mechanisms by which good 
practice can be disseminated from children’s 
hearings Scotland directly to panel members. 

On your point about panels’ decisions not being 
implemented as intended, we, too, hear those 
anecdotes. We are keen to learn from what 
happens in local authorities. Local authorities 
make decisions based on the needs of their 
children in the same way that children’s hearings 
panels make decisions based on the information 
that is before them. We must learn from the 
process and strip back the anecdotes so that we 
can understand better why the decisions that are 
made are being made, and the impact that those 
decisions have. 

10:30 
Margaret Smith: Let us suppose that, using the 

national information, you discovered that in large 
tracts of the country local government was failing 
to take action on panels’ decisions. I understand 
that the national convener would be able to do 
something internally, within the organisation. 
However, what power would they have outwith the 
organisation to effect change at a local level? 
What mechanisms would they use to do that? 

Denise Swanson: The bill makes provision for 
area support teams to be involved in local 
children’s services planning in the same way that 
the principal reporter is involved in that at the 
moment. Influence could be exerted locally within 
that planning and engagement process. 

The national convener might also be able to 
influence decisions outwith the organisation if a 
hearing asked the national convener to enforce 
one of its decisions. In that case, the national 
convener would follow various procedures to hold 
the local authority to account, if that was 
necessary. The expectation is that the transfer of 
information about the implementation of decisions 
between local authorities and the national 
convener would support a greater understanding 
of the level of implementation and of the reasons 
why certain decisions had not been implemented 
in the way that hearings wanted them to be 
implemented. If a decision was not being 
implemented because the local authority felt that a 
child’s circumstances had changed, it would be 
possible to ask for a review of that hearing.  
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On the national picture and the national 
standards, the national convener will be able to 
quality assure the training that is provided to panel 
members nationally and locally and assess the 
effectiveness of that training with regard to the 
practice of panel members. At the moment, the 
training is input driven, and there is not a lot of 
knowledge about the impact that it has on the 
skills and abilities of panel members and the 
decisions that they make.  

The Convener: On that point, is there not a 
conflict of interest in the role of the national 
convener? They will act as the regulator and 
ensure that the standards are met, but they will 
also be the public voice of the organisation, and it 
will be their job to champion the difference that 
panels make and the work that panel members do. 
We need to be clear what we want the national 
convener to do.  

Denise Swanson: The national convener will 
be able to champion the difference that the system 
makes to outcomes for children by drawing on the 
evidence that they can gather as a result of the 
position that they hold and the functions that they 
carry out. They will act as an evidence-based 
champion of the system. They will be able to see 
where improvements could be made and have the 
power to make them across the system, rather 
than in a piecemeal fashion. 

The Convener: Surely if the national convener’s 
role is to be a public advocate and to say what a 
good job the system is doing, but you also ask 
them to be the regulator, they cannot be impartial 
in that regulatory role. There is an obvious conflict. 
What will the main priority be? Will it be regulation 
and ensuring that a thorough and robust 
evaluation of standards is carried out, or 
championing the hearings system? Both are 
necessary, but the question is whether they should 
be carried out by the same person. 

Denise Swanson: Our view is that that is 
entirely possible. As I explained, the national 
convener, in setting standards and ensuring that 
they are implemented, will be able to provide 
evidence-based championing of the children’s 
hearings system. They will be able to draw on 
evidence to illustrate how and why the hearings 
system is making a difference to children’s lives. 
As I said, they will be able to identify where 
improvements can be made and they will work 
with partners from throughout the system to do 
that. 

The Convener: The Scottish Government 
obviously believes that the approach can work, so 
that is what I expected you to say. However, did 
you receive representations that there might be a 
conflict of interest and, if so, did you consider that 
issue and, in formulating your view, decide that the 
strength of having a national convener with so 

many functions overruled any concerns that were 
expressed? 

Gaynor Davenport (Scottish Government 
Children, Young People and Social Care 
Directorate): During the drafting of the bill, we 
identified areas of conflict. That is why some of the 
functions that the national convener can delegate 
to area support teams are categorised completely 
to area support teams. The function of the 
provision of advice cannot be given to area 
support teams, because there would be a conflict 
of interest, so that is a separate delegated function 
that area support teams will not be able to carry 
out. We are clear that, in the reforms, the national 
convener will have no authority whatever to 
interfere with the decision-making process of 
children’s hearings. We tried to identify and iron 
out conflicts as they arose during the drafting of 
the bill, through the separation of functions. 

The Convener: Thank you for demonstrating 
some of the changes that you have made. We 
might have to give further thought to those issues. 

Claire Baker (Mid Scotland and Fife) (Lab): 
My questions are on structure, although some of 
them have been pre-empted by other questions, 
so I will try not to ask you to repeat yourselves. My 
first question is on the relationship between the 
principal reporter of the Scottish Children’s 
Reporter Administration and the national convener 
of children’s hearings Scotland. How do you 
envisage that relationship operating and how will it 
differ from the current arrangements? 

Denise Swanson: The bill has provisions for 
mutual obligation between the SCRA principal 
reporter and the national convener of children’s 
hearings Scotland, where that is appropriate. 
Obviously, there are issues about protecting the 
independence of decision making, but appropriate 
working relationships are supported through 
provisions in the bill. It is expected that those will 
be similar to the professional relationships that 
already exist in the system between the principal 
reporter, the Association of Directors of Social 
Work, local authorities and various other 
professional organisations that are involved in the 
children’s hearings system. 

Claire Baker: The key issue that I want to ask 
about is the relationship between the national 
convener and local authorities. We have already 
discussed enforcement, but do you have anything 
further to say on that or on how you envisage that 
relationship operating? 

Denise Swanson: The bill makes provision for 
the national convener to consult local authorities 
on the establishment of area support teams, to 
take nominations from local authorities on 
membership of those teams, and to consult them 
on the functions of those teams. That provides a 
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clear practical link between the national convener 
and local authorities. There will also be work with 
local authorities on the feedback loop and the 
exchange of information on implementing 
decisions. Local authorities will still be responsible 
for implementing decisions from hearings, and 
hearings will continue to sit in local authorities—a 
child will still have the right to go to a hearing in his 
or her local authority. Therefore, strong practical 
links are provided for throughout the bill so that 
there are good relationships between the national 
convener and local authorities. 

Claire Baker: Obviously, enforcement, which 
Margaret Smith has talked about, is key. It is 
proposed that the national convener will be able to 
seek an enforcement order, but it is not clear what 
kind of measures they can take to make a local 
authority carry out what a children’s panel has 
decided. What are the levers or mechanisms? 
Have there been discussions and decisions on 
them yet? 

Gaynor Davenport: The provision is not new. 
The 1995 act has exactly the same provision for 
children’s hearings to direct the principal reporter 
to take enforcement action against a local 
authority. SCRA can recall only 10 cases in which 
such a direction was made, and in those cases the 
principal reporter did not use their discretion. 

Under the bill, when a children’s hearing directs 
the national convener to take enforcement action, 
a review process will be triggered. That is likely to 
happen when a child has gone before a panel and 
the panel thinks that an order has not been 
implemented. An application for enforcement will 
be sought at that stage. During the application 
process, there will be a 28-day period for the local 
authority to take action to ensure that the 
supervision requirements are implemented. The 
child’s changing circumstances will be taken into 
account. Often, supervision orders are not 
implemented because of the dynamic environment 
and changing circumstances. The first step merely 
triggers a process to allow the child, their family 
and the local authority to get back together and 
consider the child’s needs. If the local authority 
does not have proper reason for not implementing 
the order, the next and final stage could be the 
national convener taking it to court, as is the case 
under the current law. 

Claire Baker: Thank you. That is helpful. 

How much of a role will financial constraints 
play? We are all aware that local authorities and 
other public services face a tighter financial 
environment. 

Gaynor Davenport: That important provision 
strengthens the system. There is a clear message 
that the decisions of panel members should now 
be independent of resources, financial or 

otherwise. It is not just about services in a 
particular local authority; local authorities can buy 
in services if a child needs them. Children could 
go to secure accommodation in Wales. Decisions 
should be made completely independently of 
financial considerations. If the ultimate step of 
enforcement action is taken, local authorities will 
not be able to claim a lack of financial or any other 
resources as justification for not implementing an 
order. 

Claire Baker: That is helpful. 

Finally, under the new proposals, will there be 
any changes to the sheriff’s role in the system? 

Gaynor Davenport: No, there will be no 
changes. There may be some changes to court 
rules in general, but the sheriff’s role has not been 
interfered with in the drafting of the bill. 

10:45 
Elizabeth Smith (Mid Scotland and Fife) 

(Con): The term “business meetings” in the 
original draft bill was changed to “pre-hearings” in 
the current bill. Can you clarify the thinking behind 
that change? What are the advantages of a pre-
hearing over a business meeting? 

Denise Swanson: The term “pre-hearing” 
describes much more clearly what a business 
meeting is. It is simply a clarification. 

Elizabeth Smith: I want to tease out the nature 
of the clarification, as it is quite a change in 
terminology. I am interested to hear exactly what 
you expect that a pre-hearing will do. Will it involve 
anything different from what would have happened 
in a business meeting? 

Denise Swanson: It reflects the idea that the 
business should be conducted in an open, 
inclusive and transparent way. The bill provides for 
the child and relevant person to attend a pre-
hearing if they so wish, but they do not have an 
obligation or a duty to attend. Current practice is 
that they are made aware that a business meeting 
will be held, and they can provide comments or 
views, which the reporter presents to the panel. 

Elizabeth Smith: So the change is an attempt 
to improve transparency and accountability. 

Denise Swanson: Yes. 

Elizabeth Smith: There was considerable 
controversy about emergency protection orders 
when the original draft bill was published. 
Representations were made to the committee on 
that issue. The thinking on that element has now 
changed. Can you explain why? 

Gaynor Davenport: During the consultation 
process, we received a significant response on 
child protection orders. In fact, we are in practice 
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changing very little in that respect. Practitioners 
found that the orders were sound, and that there 
was no reason to change them. We changed the 
label to “emergency protection order”, and 
stakeholders were outraged. 

The child protection order is one of the few 
orders that are born outside the children’s 
hearings system. The only real change that the bill 
makes to those orders in practice is to extend 
some of the non-disclosure information to parents 
and relevant persons. That information could be 
as simple as the name and address of the place of 
safety. 

Elizabeth Smith: You described the 
stakeholders as being outraged; I was going to be 
a little less strong on that, but there was obvious 
concern. Are stakeholder groups much happier 
with what is proposed in the current bill? 

Gaynor Davenport: Yes. The proposal in the 
current bill is very much the same; the concern 
was really about the fact that we had taken the 
term “child” out of the name of the protection 
order. As I mentioned, the order is born outside 
the children’s hearings system, so we had decided 
to call it simply an emergency protection order. 
Every other order in the children’s hearings 
system relates to the child, but those orders are 
within the context of that system. As this order is 
born outside that system, it was important to 
stakeholders that the tag “child” was attached to it. 
However, the draft bill contained no real change to 
current practice in any case, and there have been 
no revisions. There was no demand for revisions 
to the draft bill, apart from a change to the label. 

Elizabeth Smith: How has the warrant system 
been improved in the current bill? That was 
another area of controversy. 

Gaynor Davenport: There is consensus that 
the current warrant system, which operates under 
the 1995 act, is extremely complex and difficult to 
understand. SCRA has called for a single warrant 
order for many years, as panel members find the 
system difficult to understand. Around 12 sections 
in the 1995 act relate to what could be just a few 
outputs in relation to warrants. A place of safety 
warrant is the most commonly used warrant in the 
children’s hearings system. In the bill, we have 
tried to streamline and rationalise the procedures 
for warrants. 

Let me take a little step back to talk about the 
interim compulsory supervision order, which is a 
new measure in the bill that provides for the 
rationalisation of warrants. Basically, interim 
compulsory supervision orders can have two key 
components. One of those is a place of safety 
warrant—this involves no real change to current 
practice—whereby a child is removed from home 
into a place of safety under urgent circumstances. 

The second component, which is an issue that we 
consulted on, is that the order is an interim 
measure that may be less intrusive than taking a 
child away from home, as the bill provides that any 
condition that is currently contained in a 
compulsory supervision order may be attached to 
an interim order. Whereas previously we had only 
place of safety warrants, we will now have place of 
safety warrants combined with the new interim 
arrangements, rationalised into one order. That 
will give greater protection for the child. For 
example, as the policy memorandum mentions, a 
child could be given extra protection by allowing 
them to be kept at home but imposing a condition 
that is similar to that of a compulsory supervision 
order. 

It is important to note that interim compulsory 
supervision orders will not be issued casually, as 
they will still be subject to the test that the 
circumstances are urgent and that the measures 
are necessary 
“for the protection, guidance, treatment or control of the 
child”, 

which is the wording in the 1995 act. 

Elizabeth Smith: My final question is about the 
ability to make an “appeal” to the sheriff, which the 
draft bill had proposed would be changed to 
“review”. Why do you feel that “appeal” will work 
better? 

Denise Swanson: We received representations 
on the draft bill, which was a working draft, about 
the wording and phraseology of “review” rather 
than “appeal”. The bill as introduced reverts to the 
familiar language of “appeal”, but it retains the 
intention to clarify that the sheriff has at his 
disposal power to conduct, if he thinks it absolutely 
necessary, a wide review of the circumstances of 
a hearing decision. We understand that such 
powers would be used infrequently, as sheriffs 
remain of the view that hearings are the best place 
to make decisions about children, but there may 
be occasions on which the sheriff considers that a 
wider review is necessary. 

Christina McKelvie (Central Scotland) (SNP): 
Good morning, panel. I want to move on to look at 
the United Nations Convention on the Rights of 
the Child and the European convention on human 
rights. How have those been embedded in the bill? 
In particular, I have three areas of interest: the age 
of criminal responsibility, the right to confidentiality 
and the right to appeal. 

Daniel Kleinberg (Scottish Government 
Children, Young People and Social Care 
Directorate): The age of criminal responsibility is 
not dealt with in the bill. As you will be aware, the 
Criminal Justice and Licensing (Scotland) Bill 
takes steps to raise the age of criminal 
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prosecution to 12, which will keep young people 
out of the court system. 

Christina McKelvie: Can I explore that a wee 
bit with you? How will the Children’s Hearings 
(Scotland) Bill link with the Criminal Justice and 
Licensing (Scotland) Bill? If we increase the age of 
criminal responsibility in the latter but still have an 
age of eight for criminal referral to the panel in the 
hearings system, how will that situation remedy 
itself? Do we need to remedy it in the bill? 

Daniel Kleinberg: I do not quite see the thrust 
of your question. The intention is to keep children 
out of the court system. A referral on offence 
grounds will still take the child into the children’s 
hearings system, which is based on the welfare 
and needs of the child. 

Christina McKelvie: There is still a debate 
about the age gap, is there not? That is my 
reading of the situation. 

Laurence Sullivan (Scottish Government 
Legal Directorate): The offence is a ground for 
referral, but the issue is not the offence but the 
conduct or behaviour behind it. The bill does not 
deal with the criminal age of responsibility. The 
issue of 12 is outwith the scope of the bill; it would 
be a matter for the Criminal Justice and Licensing 
(Scotland) Bill. Any decisions on amendments to 
the scope of the bill would be a matter for the 
convener. 

Christina McKelvie: Will that be made clear in 
guidance? I have spoken to people who are 
wondering about the difference between the age 
of criminal responsibility on the one hand and the 
grounds for referral to the hearings system on the 
other. Will that be made clear for the panel 
members who make decisions? 

Laurence Sullivan: That will be a matter for the 
training that is provided to panel members by the 
national convener. It will be made clear that even 
though the bill, like the 1995 act, states that a child 
can be referred to the children’s hearings system 
on offence grounds, that does not mean that they 
committed an offence, because they are not 
subject to the criminal justice system. 

The Convener: Before Christina McKelvie 
moves on, I have a question on that. What 
consequences will there be for criminal records? 
Will the change make a difference? 

Denise Swanson: If an offence is considered 
an offence under the Rehabilitation of Offenders 
Act 1974 and the Police Act 1997, it will be placed 
on the disclosure record as an offence, under 
current procedures. 

The Convener: Will that be the case in the 
future even if the Parliament decides to raise the 
age of criminal responsibility to 12? 

Denise Swanson: I think that that is being 
considered as part of the Criminal Justice and 
Licensing (Scotland) Bill. Depending on the 
outcome of that, it could be considered under the 
terms of the Children’s Hearings (Scotland) Bill. 

The Convener: I do not know that you have 
made things clear for either Ms McKelvie or me. 
Perhaps you can provide some clarity in writing to 
follow up on those points, particularly on criminal 
records. That would be helpful. 

Denise Swanson: I am happy to do that. 

Christina McKelvie: The convener said before 
the meeting that she could not read our minds, but 
she read mine and pre-empted my next question. 

I will move on and ask about the right to 
confidentiality and the right to appeal, which are 
new things that children’s and young people’s 
organisations are crying out for. I am interested in 
the proposed right to information and the proposed 
right to confidentiality, whereby information is not 
automatically passed on to the relevant person, be 
that the parent or whoever. Will you explain how 
that makes the system different and how it takes 
forward children’s rights? 

Denise Swanson: Do you want me to start with 
the right to withhold information? 

Christina McKelvie: Yes. 

Denise Swanson: The bill makes a new 
provision that states that the panel need not 
disclose information about the child to a person if 
disclosure would be significantly against the 
interests of the child. The information could have 
been provided to the hearing by the child or by 
another person. The bill makes the test for that 
intentionally high. In deciding whether to withhold 
information, the hearing will need to be satisfied 
that the high-level test of significance is met. That 
benchmark is used elsewhere only in child 
protection legislation. 

11:00 
The provision could capture the withholding of a 

wide spectrum of information, ranging from the 
child’s address or place of residence to 
information about some of or all the supervision 
requirements. We expect the provision to be used 
rarely to withhold permanently information that the 
child provides. It could be used to withhold such 
information until or beyond the time when reasons 
for a decision were provided, but the test would be 
high—the hearing would need to be satisfied 
about the risk of significant harm to the child to 
justify withholding that level of information from a 
relevant person. 

Christina McKelvie: Can we move on to the 
right to appeal? 
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Denise Swanson: Are you asking about the 
right to appeal generally or in relation to secure 
accommodation authorisations? 

Christina McKelvie: I am asking about the right 
to appeal in general, but I also have a question on 
secure accommodation, if you want to cover that, 
too. I am particularly interested in the changes to 
secure accommodation authorisation and 
implementation and in whether they will protect the 
child’s rights under article 6 of the ECHR. 

Denise Swanson: The bill retains the general 
provision that a child’s relevant person can appeal 
a decision that a hearing makes, and it adds the 
right for a safeguarder to appeal such a decision. 
The current appeals process will be retained, so 
that will not change, apart from the inclusion of 
safeguarders, which is in response to 
representations from safeguarders. 

Daniel Kleinberg: The bill provides for a right of 
appeal to a sheriff on the implementation by a 
chief social worker of a secure accommodation 
authorisation under section 145. A secure 
accommodation placement ultimately deprives a 
young person of their liberty, so it is absolutely 
right to maintain the part of the process that allows 
for professional judgment about whether the 
placement in secure accommodation is in the 
child’s best interests at that point. We have 
spoken about how that judgment is dynamic. 

Agreement is uniform that only young people 
who must be in secure accommodation should be 
there. When the idea of removing the chief social 
worker’s discretion was consulted on for the 
proposed children’s services bill in 2007, it did not 
find favour, so retaining that legitimate flexibility is 
important. 

The current bill therefore acts to make the 
process as transparent as possible. That is why 
we propose powers to set standards of decision 
making through regulations and a right of appeal 
to a sheriff against a decision. 

Christina McKelvie: Article 6 of the ECHR 
gives a child the right to a fair hearing before an 
independent and impartial tribunal. Who acts as 
the tribunal? 

Daniel Kleinberg: It is worth recounting the 
stages in the process that is set out in the bill. 
First, the children’s hearing is required to issue the 
authorisation. The decision to make that 
authorisation is subject to an appeal to a sheriff. 
Secondly, the chief social worker may implement 
the authorisation, with the agreement of the head 
of a secure unit. That decision-making process will 
be specified in regulations and will also be subject 
to an appeal to a sheriff. 

Christina McKelvie: Do the changes to the 
definition of “relevant person” satisfy entirely the 
article 8 right to respect for family life? 

Denise Swanson: The bill makes a couple of 
changes to relevant person status. We have 
clarified the criteria for establishing the legal fact 
by which someone automatically receives relevant 
person status. 

The bill also makes provision for someone who 
considers that they have significant contact with 
and control over a child to make a case before a 
pre-hearing to be considered a relevant person. A 
hearing would decide whether providing the 
person with relevant person status was justified. 
Article 8 rights under the ECHR would form a 
relevant part of that decision-making process, and 
the process would be set out in guidance. 

Our intention is to ensure that the test catches 
people who exercise significant control over the 
way in which a child is brought up, as opposed to 
the day-to-day control that is exercised by a 
grandparent who might look after a child a couple 
of days a week, for instance. There is an element 
of significance in relation to the part that the 
person plays in a child’s life. 

Christina McKelvie: I am looking at the figures 
that we received from SCRA. Approximately 
34,000 referrals to the children’s hearings system 
were basically on the ground of welfare. About 
15,000 involved alleged criminal behaviour or 
behaviour beyond parental or relevant person 
control. Will observance of the UNCRC and 
human rights legislation be enough to maintain a 
welfare-based approach to the hearings system? I 
have been concerned about the process becoming 
more one of criminalising young people, and about 
a perception of that—even though I know that that 
perception is not the truth. How can we maintain a 
welfare-based approach to the children’s hearings 
system, rather than a criminal approach? 

Shirley Laing: In our view, the bill absolutely 
retains and builds on the Kilbrandon principles. It 
retains the welfare principle at its heart and 
involves consideration of needs alongside deeds. 
We view hearings as the best forum to make 
decisions for the child, bearing in mind the 
importance of involving the child in the discussion. 
Indeed, that builds on the GIRFEC approach. 

The Convener: I have a question about ECHR. 
Is the Scottish Government confident that, in 
reforming the children’s hearings system, it is 
protected from any future ECHR challenges? 

Laurence Sullivan: ECHR challenges are 
always likely, with thousands of children’s 
hearings taking place across the country every 
year, all involving different children, facts and 
circumstances. Some such hearings go to appeal 
and, in addition to the substantive appeal, the 
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appellant might attach a human rights argument, 
in which case it becomes a devolution issue in 
terms of the Scotland Act 1998. Appellants are 
perfectly entitled to make such arguments. 

Some challenges might involve attacks on the 
legislation, rather than saying that the hearing 
made a wrong decision on the day. There could be 
a systemic attack, for instance, on something 
incompatible in the legislation. That has been the 
situation in two cases in the past 10 years: S v 
Miller in 2001 and the SK case in 2009. It is 
always likely that people will find ways to 
challenge and test the system on ECHR grounds, 
as they and their solicitors are entitled to do. 

The Scottish Government’s view is that the bill is 
ECHR compatible. 

The Convener: Is there any risk that making the 
national convener a ministerial appointment poses 
grounds for an ECHR challenge, as someone 
could question the national convener’s 
independence? 

Laurence Sullivan: The Government’s view is 
that that provision is ECHR compatible, given the 
security of tenure that will be given to the national 
convener when they are appointed. 

Aileen Campbell (South of Scotland) (SNP): 
My question is about the relevant person and has 
already been touched on. Why was the 
terminology changed from that of the 2009 draft 
bill back to that of the 1995 act? I think that the 
phrase “recognised carer” appeared in the draft 
bill. 

Gaynor Davenport: Views were expressed by 
stakeholders, who asked us to change the 
terminology. It was not the same response that we 
got about changing the child protection order. 
There were concerns, so we went through the bill 
line by line, after June, considering whether we 
needed to change the wording. Some people liked 
the old name, and some people liked the new 
name. We just made a drafting decision to change 
the label back. We had no substantive reason for 
changing it other than a drafting prerogative. 

Aileen Campbell: Let us return to a point that 
Denise Swanson made. Problems have been 
identified with removing from the reporter and 
giving to the hearing the assessment of a person 
as a significant carer of a child. Part of the 
problem is the fact that a significant carer will not 
get notice of or be involved in CPO proceedings 
and will not be entitled to legal aid until after the 
pre-hearing or the hearing has made a decision. 
What is your response to that? 

Denise Swanson: We expect that the reporter 
will provide information on an impending hearing 
to everyone who has automatic relevant person 
status and those who may fall into that category. 

We also expect that someone who has a 
significant role in the child’s life will know about the 
hearing anyway and will be able to make 
representations to the reporter. Not only the 
potential relevant person, but the reporter, the 
person with automatic relevant person status and 
the child will be able to ask for a pre-hearing to 
consider the case. 

Aileen Campbell: And the safeguarder? 

Denise Swanson: No. There are a range of 
ways in which someone can make a 
representation to the reporter to arrange early in 
the process a pre-hearing, at which the reporter 
decides whether a child should be referred to a 
hearing. 

Aileen Campbell: There are concerns that the 
bill excludes guardians and those with right of 
contact. Do you imagine that those people will be 
caught in the way that you have described? Do 
you foresee any problems down the line because 
people do not have that assumed notice of the 
pre-hearing or CPO? Is there a chance that those 
people might not get the notice that you envisage? 

Denise Swanson: Yes, there is always the 
potential for that to happen. However, we hope 
that such issues will be addressed through the 
guidance that we will draft to support the process, 
which will be developed in consultation with a 
range of partners. 

Aileen Campbell: So, the guidance will cover 
that possible gap. 

Denise Swanson: It will cover the decision-
making process, the framework for decisions and 
so on. 

Aileen Campbell: Do you believe that the 
updated grounds for referral are sufficient to 
capture children who are at risk while excluding 
those who are not at risk? Concerns have been 
raised about some of the new grounds. Are they in 
need of greater clarification, or are some 
perceived as being too broad? 

Denise Swanson: It is important to remember 
that there is a two-pronged test. We consulted 
widely on the grounds for referral through a bill 
group that worked with us, and there was broad 
consensus in that group on what is in the bill. 
There are two aspects to the referral of a child to a 
hearing: the grounds for referral that the reporter 
identifies and any compulsory supervision 
measures that the reporter considers the child 
may need. We expect to see both those aspects in 
a twin-track approach to capture every child. 
Obviously, that will be combined with the GIRFEC 
and early and effective intervention work that is 
under way. We certainly do not anticipate there 
being gaps that children could fall through. In fact, 
the domestic abuse ground was put in place 
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because we received information that children in a 
household where domestic abuse was taking 
place were at risk of not being able to be referred 
to a hearing. 

11:15 
Aileen Campbell: Was that because of the 

definition, or because of the lack of a definition? 

Denise Swanson: Because of the lack of a 
ground for referral on that subject. 

Aileen Campbell: It has been suggested to us 
that there might need to be greater clarity on the 
definition of domestic abuse as opposed to abuse. 

Ken Macintosh (Eastwood) (Lab): Before I 
move on, I will pick up on the point about legal 
representation. I want to check that the legal 
representation of adults is still covered by the 
Scottish statutory instrument that went through the 
Parliament last year—the Children’s Hearings 
(Legal Representation) (Scotland) Amendment 
Rules 2009. 

Denise Swanson: It is still covered at present. 

Ken Macintosh: The bill, when enacted, will 
replace that SSI in some, but not all, situations. Is 
that correct? 

Denise Swanson: The circumstances in which 
a relevant person can have access to state-funded 
legal representation will remain the same, but the 
provider of that legal representation will change—it 
will transfer to the Scottish Legal Aid Board. 

Ken Macintosh: Effectively, legal aid will 
automatically be provided in certain cases—there 
will be no means test in serious cases, for 
example. 

Denise Swanson: Yes. 

Ken Macintosh: In other cases, will the 
decision be made by SLAB, or will it be made 
under the Children’s Hearings (Legal 
Representation) (Scotland) Amendment Rules 
2009? 

Denise Swanson: There will be no provision for 
legal representation under the current scheme, if 
the bill is successful in its passage. All aspects of 
that will transfer to the Scottish Legal Aid Board. 
However, you are right that a means test will be 
applied, which is not presently applied. 

Ken Macintosh: So in serious cases legal aid 
will automatically be granted. Is there still to be a 
decision on a means test? Will there definitely be 
a means test in other cases? 

Denise Swanson: The bill makes provision for 
there to be a means test. The bill also makes 
provision for legal representation to be provided in 
a variety of ways. The current system of giving 

advice and assistance before and after hearings 
will continue to be available. Currently, that is 
provided through SLAB. Assistance by way of 
representation will be available to children and 
relevant persons who meet the criteria, which are 
the same criteria as in the SSI that you mentioned. 
Legal aid will be automatically available to children 
in urgent cases. We expect it to be available in 
circumstances in which a child protection order is 
sought. If a child is arrested by the police, legal aid 
will be available automatically for the child and the 
relevant person. If a child has not sought legal 
representation but secure accommodation is a 
likely consideration, SLAB will be directed to 
appoint a legal representative for that child for 
their hearing. 

Ken Macintosh: Putting the issue of serious 
grounds to one side, the decision will now be one 
for SLAB, but the rules that it will use will 
effectively be the same as those introduced in the 
SSI last year. 

Denise Swanson: Yes. 

Ken Macintosh: May I ask another question 
about the consultation generally? I think that you 
said earlier that there is now broad consensus—I 
appreciate that it has been a difficult process—but 
that one outstanding area might be local delivery, 
because COSLA and local authorities are in 
disagreement. How do you intend to resolve that? 
Or how do ministers intend to resolve that? 

Shirley Laing: We are certainly in continuing 
discussion with COSLA on that. Our view is that 
the structure in the bill addresses the convention’s 
concerns, apart from the accountability route, 
which we felt was lacking from the COSLA model. 

Ken Macintosh: Are any discussions on-going 
with COSLA to try to resolve that, or is the matter 
in effect closed? 

Shirley Laing: The position in the bill is the 
Government’s position. 

Ken Macintosh: Did stakeholders make any 
other proposals that have not been included in the 
bill? 

Shirley Laing: The other main issue beside the 
one that we have just touched on was the 
proposal for a statutory right to advocacy support 
in children’s hearings. That has also been 
highlighted in the policy memorandum. Although 
there was agreement that it was incredibly 
important that the child’s voice be heard and that 
they had support, there was no consensus on how 
such support should be provided. We will do some 
further thinking on that, so it is not in the bill at the 
moment. 

Ken Macintosh: Do you expect to introduce 
something on that during the bill’s progress 
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through the Parliament or to introduce something 
non-statutory after the bill has been passed? 

Shirley Laing: Our expectation is that it will be 
non-statutory. 

Ken Macintosh: Section 173 allows local 
authorities to provide information to panel 
members through the national convener. However, 
such information will be non-specific; it will not 
identify individual cases. Why not? Why have you 
decided not to allow panels to be informed about 
the cases that they deal with? 

Shirley Laing: That is the feedback loop to 
which I have been referring. We do not want to 
place an undue burden on local authorities to 
report back on individual cases. We look to garner 
examples of best practice and the impact of 
decisions that have been made and to elicit where 
there are differences in decisions that hearings 
make so that we and the panel can learn from that 
and do so on a broader basis. 

Ken Macintosh: Does the Government have a 
view about whether there is an issue with the 
implementation of panel decisions throughout the 
country? 

Shirley Laing: We do not have a firm view but, 
as I mentioned earlier, we hear from some panels 
that they are frustrated when decisions about 
which they have thought long and hard have not, 
they perceive, been implemented in the way that 
they envisaged. However, we do not have hard 
data on that. 

Ken Macintosh: Is it your view that it would be 
unduly expensive or an undue administrative 
burden to ask local authorities to report back on 
what they do following a hearing?  

Shirley Laing: The purpose of the feedback 
loop is to learn from the impact of decisions. We 
do not need to do that for individual cases, so we 
do not envisage asking for the information on 
individual cases. 

Ken Macintosh: Do you agree that there is 
quite a difference between a children’s hearing 
and a court case in which a decision is reached on 
the future of an adult and duties are placed on 
local authorities? If the duties that a court decision 
places on anybody are not followed through, there 
are severe consequences, but it is not uncommon 
for the decision of a children’s hearing not to be 
followed through. Does that not concern the 
Government? 

Shirley Laing: I agree that there is a difference. 

Ken Macintosh: Is it not a matter of concern? 

Shirley Laing: We feel that the provision in the 
bill that establishes the feedback loop will provide 
the national convener and children’s hearings 
Scotland with some evidence on that situation. 

Ken Macintosh: Have you asked panel 
members whether they would be satisfied with that 
measure? They are the ones who raise concerns 
that they take decisions that are not implemented. 
The common complaint is that a case comes back 
to them next year and nothing has happened. 
Does that give you no cause for concern? 

Shirley Laing: That is why the feedback loop 
provision has been included in the bill. 

Ken Macintosh: Why would a feedback loop, 
which tells us about a local authority’s overall 
performance but gives us no information about an 
individual case, reassure any panel member? 

Shirley Laing: It will do so because we are also 
introducing enforcement changes. If a panel feels 
that there has been a breach of a duty, the 
national convener can take up the matter in the 
manner that my colleague described earlier. 

Ken Macintosh: You have already said that 
that power exists but is never used—or it has been 
used in 10 cases. You are not changing it. It is not 
a new power at all, is it? 

Denise Swanson: It is new in the sense that, at 
the moment, it is at the principal reporter’s 
discretion whether to follow through with a request 
from a hearing; the national convener has no 
discretion to enforce such decisions. Now that 
process will be put in play by the national 
convener. 

Ken Macintosh: Is the move expected to affect 
the number of cases in which this course of action 
is used? 

Denise Swanson: Possibly, because the 
convener will be able to gather information from 
the local authority on, for example, whether the 
decision has been implemented or why it might not 
have been. As I said earlier, if it has not been 
implemented because the local authority considers 
that the issues in the child’s life have changed, the 
local authority is responsible for seeking a review 
of the decision. There are a number of ways in 
which the national convener can address the 
situation, but there might well be an increase in 
the number of enforcement issues being raised 
with local authorities. 

Ken Macintosh: Is there any feedback loop at 
the moment? Will the information and feedback 
that you seek be provided automatically or will 
each hearing have to ask for it specifically from 
each local authority? 

Denise Swanson: The national convener will 
ask for the information and local authorities will 
have a duty to provide it. The fact that the 
provision does not cover any irregularities gives 
the national convener the flexibility to stipulate 
how regularly he or she might expect these reports 
from local authorities. 
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Ken Macintosh: The question that I was about 
to ask is probably better put to the minister. 

I want to go into more detail about criminal 
records, which Christina McKelvie and the 
convener asked about earlier. Am I right in 
thinking that if a young man of 14 or so commits a 
sexual offence, goes before a children’s hearing 
and accepts the grounds, the offence stays on his 
criminal record? 

Denise Swanson: Yes. 

Ken Macintosh: Could the record be 
challenged or expunged before the information 
went on to a disclosure record or would it 
automatically go on to a disclosure statement? 

Denise Swanson: It would go on automatically. 

Ken Macintosh: In such cases, there is clearly 
a conflict between helping young people and trying 
to give them the best start in life and tarring them 
with a reputation that they might or might not 
deserve. When a child is asked to accept the 
grounds of an offence, are they made aware of the 
fact that it will become a criminal offence, will give 
them a criminal record and will follow them for 
many years to come? 

Denise Swanson: My understanding is that that 
should happen. I am not able to provide any 
evidence that it happens at every hearing, but the 
expectation is that it would happen. I think that 
SCRA also provides a leaflet for young people in 
those circumstances. 

Ken Macintosh: I have to go back to this, 
because it is still a bit unclear to me. Under what 
legislation is this matter decided? In other words, 
how long does an offence committed by a young 
man of 14 stay against his name? 

Denise Swanson: The matter comes under the 
Rehabilitation of Offenders Act 1974 and, I 
believe, the Police (Scotland) Act 1967. 

Ken Macintosh: Are those acts being reviewed 
at the moment? 

Daniel Kleinberg: There is a question about the 
retention of offence grounds from the children’s 
hearings system. We are aware of it, and are 
actively considering whether it needs to be 
addressed. 

We must take into account the needs of public 
safety. Where there are serious grounds that can 
be accepted at a children’s hearing, it is right and 
proper that that information should remain on a 
person’s record. We will write to the committee on 
the matter, as it is under active consideration. 

11:30 
Ken Macintosh: I am anxious that we should 

have information on the matter while the bill 

proceeds. A number of pieces of legislation are 
coming our way. Both subordinate legislation 
under the Protection of Vulnerable Groups 
(Scotland) Act 2007 and the bill touch on the 
matter, yet neither seems to control it directly. The 
issue seems to be subject to a separate piece of 
legislation that is not before the Parliament—it is 
being considered, but it is not being amended. 
Can you assure us that we will have a chance to 
look at the issue in the round during consideration 
of the bill? 

Daniel Kleinberg: Yes. We still need to seek a 
position on the matter from ministers, but I expect 
that shortly we will be able to write to the 
committee indicating when and where we expect 
any response to take place. 

Ken Macintosh: To summarise, the current 
position is that if someone admits to a sexual 
offence at the age of 14 and accepts the grounds, 
we do not quite know whose job it is to inform 
them that that will be on their criminal record and 
how long it will be there. 

Denise Swanson: As I said, the SCRA provides 
a leaflet that explains the circumstances. Such 
issues are discussed with the child, as part of the 
discussion that takes place between the hearing 
and the child. 

Ken Macintosh: So the situation should be 
clarified at the hearing, by the panel or by the 
reporter. 

Denise Swanson: By the panel and the SCRA. 

Ken Macintosh: When the grounds are read 
out to a child, it should be spelled out that, if 
accepted, the child will have a criminal record, 
which will stay with the child for two decades, or 
whatever the rule is. 

Denise Swanson: If it is a sexual offence, the 
20/40 rule applies. 

Ken Macintosh: Under the new disclosure 
legislation, the child will automatically be included 
on the list of sex offenders. The Government is 
looking at the issue in the context of the 
Rehabilitation of Offenders Act 1974 but not in the 
context of the bill. 

Daniel Kleinberg: The provisions that operate 
currently are in the 1974 act, so the matter is not 
being considered at the moment. Any action to 
address it would require the 1974 act and, I think, 
the Police (Scotland) Act 1967 to be amended. We 
need to identify the best mechanism for taking 
forward a decision on the issue. 

Ken Macintosh: If, at the age of 14, a child 
admits a sexual offence that stays on their record 
for some time, do they have any right of appeal, so 
that their name may be removed from the list of 
sexual offenders? 
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Denise Swanson: They have the right to seek a 
review by the sheriff of the determination of 
grounds. 

Ken Macintosh: Currently? 

Denise Swanson: Yes, under both the 1995 act 
and the bill. 

Ken Macintosh: Would that affect the record? 
Denise Swanson: If the sheriff upheld an 

appeal against the determination of grounds that 
took place at the hearing, the acceptance of 
grounds, which leads to the criminal record, would 
be expunged. 

Ken Macintosh: If the child accepted the 
grounds at the age of 14 but did not discover that 
they had a record and were on the sex offenders 
register until they applied for a job at 18 or 20, 
would they be able to challenge it at that point? 

Denise Swanson: That would be a matter of 
disclosure. 

Laurence Sullivan: Section 114 and the 
following sections provide for that situation. They 
essentially replicate what is in the 1995 act, which 
allows a review by the sheriff of the grounds 
determination, even when the child is an adult. If a 
19-year-old accepted grounds of referral or had 
those grounds established by the sheriff when he 
was 14 and new evidence comes to light and he 
thinks that those grounds should never have been 
accepted by him or established by the sheriff, he 
has a right to go the sheriff for a review. That is 
provided for by the 1995 act and is carried forward 
in this bill. 

Ken Macintosh: Thank you for that. I will say 
for the record that there is a concern, which has 
now been raised by three committee members. In 
a way, the issue that we are discussing runs 
counter to the ethos of the children’s panel system 
of addressing needs rather than deeds and 
therefore it may place burdens on young people 
into adulthood that are not deserved or fair. I 
would welcome further information on the 
minister’s approach to criminal records as the bill 
progresses. 

The Convener: I am sure that the officials will 
take those views on board. 

That concludes our questioning today. I thank 
the officials for their attendance and for 
responding to our questions. I am sure that this 
will be their first appearance of many over the next 
few months, and we look forward to their returning 
to the committee shortly. 
11:37 
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SUBMISSION FROM THE CHILDREN’S HEARINGS SYSTEM REFORMS 
BRANCH, SCOTTISH GOVERNMENT 

At the Children’s Hearings Bill evidence session on 17 March, officials 
undertook to provide information on the age of criminal responsibility and the 
retention of offence grounds on criminal records. 

Provision is made in the Criminal Justice and Licensing (Scotland) Bill to raise 
the age for criminal prosecution from age 8 to age 12.  This will ensure that 
children between the  age of 8 and 12 who commit an offence will not be dealt 
with through the courts system.  Should the provisions in the CJ&L Bill be 
approved, the effect would be that it will still be possible and, we believe, 
appropriate to refer a child to the children’s hearings on offence grounds from 
the age of 8 years to 16 years (and up to 18 years if a compulsory supervision 
order is in force when the person reaches 16).  This allows a hearing to 
consider not only the basis of referral but the conduct, behaviour and 
circumstances which lie behind it and thereby take a holistic approach to both 
the needs and the deeds of a child.  I understand it is the view of the Scottish 
Law Commission that this meets our requirements under UNCRC.  

In future should the provisions in the CJ&L Bill be approved, the following 
system would operate: 

 Children under the age of 8 will continue to be conclusively 
presumed not to be guilty of an offence (referral on welfare grounds 
– civil standard of proof); 

 Children under the age of 12 (but aged 8 and over) can only be 
dealt with for offending through the children’s hearing system 
(referral on offence grounds competent – criminal standard of 
proof);

 Children under 16 (but 12 and over) can be prosecuted if 
sufficiently serious to be dealt with on indictment (under terms of 
Lord Advocate’s guidelines), otherwise they will be dealt with by 
children’s hearing system; 

 Children aged 16 or 17 who remain on supervision through the 
children’s hearing system can continue to be managed in this 
system or can be prosecuted (decision made by PF and Reporter). 

As with any other legislative change which impacts on the practice in 
children’s hearings, training and guidance for panel members will be provided 
should this become law.  However, in practical terms raising the age of 
criminal prosecution is likely to have minimal impact on the hearings system 
as only 1 child under the age of 12 has been prosecuted through the courts 
system in the last 6 years.

Ministers are currently considering the Scottish Government's position 
regarding the retention of offence grounds, from a children's hearings, on a 
criminal record certificate as raised at committee by Kenneth Macintosh 
(Official Report cols. 3343-4). It is unfortunately not possible to provide details 
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on this issue at this time, but we will provide more information as it becomes 
available over the coming weeks.  

May I also take the opportunity to clarify some of the discussion points raised 
as itemised in the official report as follows: 

col 3326 - the Bill allows provision to be made for area support teams to 
be involved in local children’s services planning by using the ancillary 
and consequential order making powers contained in the Bill.

col 3329 - The enforcement provisions in the 1995 Act (notably section 
71A) were inserted into the 1995 Act by the Antisocial Behaviour etc. 
(Scotland) Act 2004 (sections 135 and 136 thereof) and those sections 
were commenced on 31 January 2005 so the 10 cases referred to have 
arisen since 2005 rather than 1995.  

col 3333 - the Convener asked about the potential impact if Parliament 
decides to raise the age of criminal responsibility to 12 and the impact on 
the Rehabilitation of Offenders Act 1974 and the Police Act 1997.  The 
current Scottish Government policy relates to the the age of criminal 
prosecution rather than the age of criminal responsibility. If Parliament 
decides at some point in the future to raise the age of criminal 
responsibility then a number of matters would no doubt need to be 
looked at in consequence of that.

col 3334 -  The benchmark for the high test on disclosure of information 
is used by courts in child protection matters.  

col 3344 – the correct reference is the Police Act 1997. 

Denise Swanson 
Senior Policy and Programme Manager 
8 April 2010 
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SUPPLEMENTARY SUBMISSION FROM THE CHILDREN’S HEARINGS 
SYSTEM REFORMS BRANCH, SCOTTISH GOVERNMENT 

To assist the Committee’s further consideration of the Children’s Hearings Bill, 
I am writing to provide some clarification to the official reports regarding a 
number of issues that arose during oral evidence sessions on 14 and 21 April.

Col 3392 (14 April) – disclosure of information/ provisions 

Section 75 of the Bill provides discretion for the hearing to exclude a relevant 
person where the hearing is satisfied that the relevant person is preventing 
the hearing from obtaining the child’s views or causing, or likely to cause 
significant stress to the child. 

The chairing member of the children’s hearing must explain to the relevant 
person what has taken place in the relevant person’s absence.  

Section 171 provides an exception to this practice where disclosure of 
information about the child would be “significantly against the interests of the 
child”.

Col 3395 (14 April) – the right of appeal and legal representatives 

The Bill makes a new provision for a right of appeal to a Sheriff against the 
decision, made by the Chief Social Work Officer, of whether or not to 
implement a secure accommodation authorisation.

A child currently has a right to state funded legal representation if this is 
required to allow the child to effectively participate at the children’s hearing or 
if the children’s hearing is considering a supervision requirement with a 
secure authorisation as this involves the deprivation of a child’s liberty.  A 
movement restriction condition, albeit a significant matter, is a lesser 
intervention which restricts the child’s liberty.  Therefore, consideration of 
secure accommodation attracts state funded legal representation whilst 
consideration of movement restriction conditions does not.  

Col 3420 (14 April) and Col 3434 (21 April) - the independent functions of 
the National Convener, the role of the new body and perceived conflicts 
of interest. 

Children’s Hearings Scotland is not a regulatory body. 

The National Convener is responsible for ensuring the effective performance 
of his/her own independent functions.  This is similar to the arrangements for 
SCRA and the Principal Reporter.
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Col 3438 (21 April) – reference to Guernsey Children’s Hearings System 
and grounds for referral 

Section 35 of The Children (Guernsey and Alderney) Law, 2008, sets out 
multiple grounds which are similar to those in the Children (Scotland) Act 
1995.

Col 3398 (14 April) - enforcement of compulsory supervision orders and 
concerns about removal of discretion 

Section 140(2) of the Bill provides discretion for the children’s hearing to give 
the local authority notice of an intended application by the National Convener 
to enforce the authority’s duty.

It is important to note that this statutory notice gives the local authority 21 
days to comply with the compulsory supervision order.  At the same time, a 
further children’s hearing review is arranged to take place no sooner than 28 
days after the statutory notice issues to the local authority.  The children’s 
hearings review process ensures that the child’s welfare is paramount and 
takes into account any changing circumstances in the child’s life. 

Gaynor Davenport 
Children’s Hearings bill team leader 
30 April 2010 
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SUBMISSION FROM ACTION FOR CHILDREN SCOTLAND 

About Action for Children Scotland

1. Action for Children is one of the UK's largest children's charities working 
with over 156,000 children, young people and their families at around 
420 projects across the UK. In Scotland we work in partnership to run 
more than 60 services for almost 8000 of Scotland’s most vulnerable 
children and young people. We welcome the opportunity to submit 
evidence to the Scottish Parliament’s Education, Lifelong Learning and 
Culture Committee for its Stage 1 consideration of the Children’s 
Hearings (Scotland) Bill (“the Bill”). Action for Children Scotland’s 
evidence draws upon our experience of working with some of the most 
difficult to reach children and young people in Scotland, many of whom 
have been referred to the Children’s Hearings system at some stage in 
their lives. It also draws upon the main conclusions of Action for Children 
Scotland’s Where’s Kilbrandon Now? Inquiry Report (“the 2004 Report”), 
and from the report of the reconvened Where’s Kilbrandon Now? inquiry 
panel event (“the 2009 Report”). It also reflects the key findings from the 
survey Action for Children Scotland carried out with children and young 
people seeking their views on the Children’s Hearings system (Annexe 
A).

Long Title of the Bill

2. Action for Children Scotland welcomes the Scottish Government’s 
commitment to safeguard children’s rights in the Bill. We are also aware 
that the government has referenced the interface between the UNCRC 
and the children’s hearings system in the Policy Memorandum 
accompanying the legislation. Given that the Bill will have a significant 
role in shaping the future direction of the Children’s Hearings System, 
and will impact upon the lives of many vulnerable children and young 
people, we believe these issues should be clearly reflected on the face of 
the Bill. We note that the current Long Title of the Bill states: “An Act of 
the Scottish Parliament to restate and amend the law relating to 
children’s hearings; and for connected purposes”. Action for Children 
Scotland believes that the Long Title of the Bill should be amended to 
also include the following statement defining the aims and purpose of the 
legislation: “A Bill to strengthen the ability of the Children Hearings 
System in Scotland to promote the welfare of vulnerable children and 
young people, to support the rights of children and their families as laid 
out in the UNCRC, and to make decisions that are supported by 
evidence and evaluation and are implemented through the provision of 
local and national services”. 

Part 1: The National Convener and Children’s Hearings Scotland (“CHS”) 

Section 1 (The National Convener) 
3. Action for Children Scotland is aware that the proposed reforms will have 

a significant impact upon the Children’s Hearings system. The National 
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Convener and CHS will ultimately be responsible for how the new 
system delivers positive outcomes for vulnerable children and young 
people. As part of the process of ensuring that the National Convener, 
senior CHS staff and the Principal Reporter have the necessary 
experience and insight to work with, and on behalf of, difficult to reach 
children and young people, we believe that children and young people 
should be involved in their recruitment and training. This would help to 
promote an organisational culture at the very heart of the Children’s 
Hearings System in which the voices of children and young people are 
valued, and listened to. Significantly, the need to develop a ‘listening’ 
culture was one of the key messages which emerged from Action for 
Children Scotland’s recent survey of children and young people about 
the Children’s Hearings system (a copy of which is attached). It was also 
highlighted by the young people who participated in the Where’s 
Kilbrandon Now? Inquiry event in November 2009. 

Section 6 and Schedule 2 (Appointment of members of the Children’s hearing) 
4. We note that the functions of the National Convener will include the 

recruitment and training of children’s panel members. While welcoming 
the Scottish Government’s aim of ensuring that the National Convener 
promotes a consistent approach to recruitment and training across 
Scotland, we consider it essential that the right balance is struck 
between the provision of centralised recruitment and training, and the 
need to address local conditions. 

5. Action for Children Scotland considers that the National Convener, when 
addressing the training needs of panel members, should ensure that 
children and young people are involved in the training of panel members. 
We believe this will add considerable value to this training. It could, for 
example, help to improve the ways, and manner, in which panel 
members deal with and relate to vulnerable children and young people. 
We believe this practice would also help to create a culture within the 
children’s hearings system in which children and young people feel 
involved in key decisions about their lives. The need to develop such a 
culture was highlighted by many of the children and young people who 
participated in Action for Children Scotland’s survey about the children’s 
hearings system. Their responses revealed serious failings in the ways 
that members of Children’s Panels communicate with children and young 
people, and involve them in the decision making process. Children and 
young people from Action for Children Scotland’s Crossover and 
Chances projects in Ayrshire have been involved in the training of 
children’s panel members. We would be willing to discuss with the 
Education, Lifelong Learning and Culture Committee how involving 
children and young people in such training can be rolled out to benefit 
more panel members across Scotland.

Section 9 (Provision of advice to children’s hearings) 
6. Action for Children Scotland notes that Section 9 relates to the provision 

of advice by the National Convener to children’s hearings, including legal 
advice, advice about procedural matters etc. We believe that section 9 of 
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the Bill should be extended to cover the provision of advice to children 
and young people about children’s hearings, their processes and 
procedures. Furthermore, the National Convener should be required to 
publish any material and information about the children’s hearings for 
children and young people in an accessible, child friendly format. Apart 
from providing paper copies of such material, the National Convener 
should also actively seek to use the other communication mediums 
which many children and young people use frequently, and often feel 
more comfortable with, e.g. the internet, texting, TV etc. This would 
reflect one of the key messages from Action for Children Scotland’s 
recent survey of young people about the Children’s Hearings system. 
This survey highlighted that significant improvements must be made to 
the ways, and manner, in which children and young people receive 
information about their individual cases, and/or about the Children’s 
Hearings System. 

Section 10 (Power to change the National Convener’s functions) 
7. We note that Section 10 of the Bill will give Scottish Government 

Ministers the power to confer additional functions, or to remove 
functions, from the National Convener without the need for primary 
legislation. Action for Children Scotland believes that section 10 of the 
Bill should be amended to ensure that Scottish Ministers must consult 
CHS, SCRA, local authorities, the voluntary sector and other agencies 
working with children and young people before making any changes to 
the National Convener’s functions. 

Sections 11 – 13 (Functions of CHS) 
8. Many of the functions and powers in Sections 11 – 13 of the Bill reflect 

Recommendation No.10 of the 2004 Report. This states that: “A single, 
independent professional association responsible for the recruitment, 
retention and training of panel members should be established, bringing 
together the work of existing local and national groups. This would aid 
both profile and credibility”. Our concern, however, is that under the Bill 
the relationship between the functions and powers of CHS, and those of 
the Principal Reporter and of SCRA, need to be clearer. These 
provisions also need to strike the right balance between local and 
national decision making and control.

9. Action for Children Scotland also believes that the functions of CHS 
should be extended to enable it to carry out research (a function which 
had previously been outlined at Section 5(2) (c) of the Draft Children’s 
Hearings (Scotland) Bill). Adding a research function would be consistent 
with Recommendation No.6 of the 2004 Report, which stated that: “An 
independent research, monitoring and performance review should be 
built into the hearings process”. We believe it is important that panel 
members should be able to access research and evaluation on areas 
such as the outcomes of decisions, and on particular measures e.g. 
secure care, residential care etc., and that these resources help to inform 
and support Children’s Panel decisions. Action for Children Scotland, 
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therefore, recommends that the CHS’ functions should include a strong 
focus on research. 

Section 13 (Directions) 
10. Section 13 of the Bill states that CHS must follow the strategic directions 

of Scottish Government Ministers, while Section 22 confers similar 
powers on Ministers in relation to SCRA. Our concern is that these 
provisions could potentially compromise the independence of CHS, and 
of SCRA. We, therefore, strongly recommend that Sections 13 and 22 of 
the Bill should be amended to ensure that strategic directions will be 
developed by Scottish Ministers in consultation with CHS, SCRA, local 
authorities, the voluntary sector and other agencies working with children 
and young people.

Part 3: General considerations 

Section 24 (Welfare of the child) 
11. Action for Children Scotland welcomes the provisions in Section 24 that 

the: “children's hearing or court is to regard the need to safeguard and 
promote the welfare of the child throughout the child's childhood as the 
paramount consideration”. We also note the provisions in Section 26 that 
the Children’s hearing or sheriff must take the child’s views into account 
when reaching decisions about the child and their welfare. We take the 
view, however, that Section 26 should be amended to include a stronger 
statement that children will have the right, and opportunities, to express 
their views and to be listened to at hearings. This is consistent with the 
main aspects of Recommendation No.15 of the 2004 Report: “Young 
people must have a greater involvement in the hearings, in panel 
member training, as peer mentors or advocates, and when their own 
cases are under consideration”.  

12. To ensure that children’s voices and views are, in practice, heard within 
the reformed Children’s Hearings system, Action for Children Scotland 
believes it is also vital that Recommendation No.14 of the 2004 Report 
should be implemented by Children’s Panels across Scotland. This 
recommendation states: “Separate time at every hearing should be 
allocated for young people to speak to the panel in private”. The need for 
this opportunity to speak privately to Panel members was reinforced by 
the input of the children and young people who responded to Action for 
Children Scotland’s survey about the Children’s Hearings System, and at 
the Where’s Kilbrandon Now? Inquiry event in November 2009. Many of 
the young people expressed concern over the failures of some children’s 
panels to give them an opportunity to express their views, and by the 
way their views were disregarded by other children’s panels. 

13. In addition, we believe the Education, Lifelong Learning and Culture 
Committee should give consideration to the proposal made at this event, 
and featured in the 2009 Report, that: “….there should be a mandatory 
report of the child’s views and wishes presented to the hearing. This 
would ensure that the child is supported to form and express a view. In 
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the main we do not believe that there is a need for a separate ‘army’ of 
advocates to undertake this work, but rather that the use of a mandatory 
requirement, plus accredited training, would ensure better practice would 
develop”.

Part 14: Implementation of orders 

Section 138 (Implementation of compulsory supervision order) 
14. Action for Children Scotland notes that local authorities will continue to 

be responsible for giving effect to the decisions made by Children's 
Panels.  It is, therefore, essential that local authorities ensure sufficient 
levels of resources are available to implement any supervision and 
support requirements ordered by a Children’s Hearing. Action for 
Children Scotland believes that, as part of this process, there is a need 
for greater investment in preventing young people getting involved in 
crime; and increased support for families in difficulty to help them care 
for their children. We also take the view that the Education, Lifelong 
Learning and Culture Committee should give further consideration to the 
proposal raised at the reconvened Where’s Kilbrandon Now Inquiry 
event that there should be new powers for Children’s Hearings to 
commission services directly to help and support children: “A proposal 
was made during our meeting that the children’s hearings should be able 
to commission services directly – or have a stronger role to play in the 
commissioning and development of services locally and nationally. If this 
was done on the basis of good information about costs and of the real 
longer term outcomes of expensive crisis measures this could provide 
much needed levers for moving resources to effective results. This may 
be worth piloting alongside implementation of GIRFEC”. 

Part 19: Legal aid and advice 

Section 178 (Legal aid and advice) 
15. We welcome the provisions in Section 178 outlining a child’s right to 

representation at Children’s Hearings. Action for Children Scotland 
believes, however, it is also vital, with regard to the legal representation 
provisions that the correct balance is struck between protecting a child’s 
rights and their family’s rights, and avoiding the creation of an adversarial 
system.

Part 20: General 

Section 184 (Meaning of “child”) 
16. Action for Children Scotland believes that young people aged between 

16 and 18 years, except those charged with the most serious offences, 
should be dealt with through the Children’s Hearings System. This was 
one of the key recommendations of the 2004 Report. Recommendation 
No.1 of this report states: “The hearings system and not the courts must 
remain the forum for making decisions about the compulsory care and 
supervision of children and young people in Scotland”.  This view was 
strongly supported in the 2009 Report, which concluded: “….we believe 
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there is an unanswerable case for extending the use of the hearings to 
17 and 18 year olds. The use of adult criminal courts for immature and 
usually poorly supported and educated children, many of whom have 
been looked after at some time in their lives, has very serious 
consequences for them, and for the rate of offending, and the steadily 
growing prison population. We believe that the use of adult criminal 
courts for this age group is manifestly not working for them or for the 
wider society”. 

17. Action for Children Scotland takes the view that the practice of putting 
teenagers through the adult system must be stopped,  and that we 
should instead adapt, equip and resource the hearing system to include 
17 and 18 year olds. At present, anyone of that age charged with an 
offence appears before the adult courts. There is little evidence, 
however, that this system is working either for the young people who 
offend or for wider society. Four out of five young people who are 
imprisoned before the age of 18 go on to re-offend. Against this 
background, we consider that the social welfare approach of the 
Children’s Hearings is much better suited to dealing with these young 
people, than the more punitive approach of the adult courts. This is 
based on evidence from the Edinburgh University Study of Youth 
Transitions and Crime, among others, which demonstrates that 
involvement with the adult system confirms young people in their criminal 
behaviour rather than helps them to break that cycle. 

18. Action for Children Scotland believes that addressing the offending of 16 
– 18 year olds, except those charged with the most serious offences, 
through the Children’s Hearings system, and using the Getting it right for 
every child framework to address such behaviour, would have significant 
benefits in supporting vulnerable and difficult to reach young people to 
address their offending, and to turn their lives around. This approach 
would, for example, help to reduce youth crime, and also deliver vital 
savings in public expenditure by keeping most 17 and 18 year olds out of 
the adult court system. 

Schedule 1 (Children’s Hearings Scotland) 

Membership
19. Action for Children Scotland notes that CHS will have 5 – 8 members. 

We believe that the Scottish Government should give consideration to 
establishing a reference group of young people which could be consulted 
by CHS about key policies and developments. Action for Children 
Scotland considers that implementing this proposal, and ensuring 
children and young people are involved in the recruitment and training of 
senior CHS staff, will help to promote a culture within the reformed 
Children’s Hearings system in which the views of children and young 
people are more likely to be heard, and listened to. 

Area support teams: establishment and membership 
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20. Action for Children Scotland believes it would be helpful if the Education, 
Lifelong Learning and Culture Committee could clarify the ways in which 
the area support teams will maintain the links between panel members 
and the local communities, services and agencies working with children 
and young people. 
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Annexe A 

Children’s and young people’s views on the children’s hearings system: 
a survey by Action for Children Scotland 

Background

1. Action for Children Scotland carried out a survey seeking the views of 
children and young people about the children’s hearings system. We 
received a total of 51 responses. Most of the responses were 
anonymous. The age range of those who participated in the survey was 
10-21. Some of the children and young people had been referred to 
panels on welfare grounds, but most were referred on offending grounds 
(although many of the latter had also been referred on welfare grounds 
at some points in their lives). All respondents are actively engaged with 
Action for Children Scotland’s services and are, therefore, not 
necessarily representative of all children who go to panels. 

Key findings

2. The key findings of the survey were as follows: 

• Most problems that young people had came from the panel being 
too formal, too dismissive and too frightening with many referring to 
fear of being taken away/put in a home/put in secure 
accommodation.

• Very few young people responded positively to a question about 
whether there was anything that they liked about the panel with 
many giving emphatic 'no' response. However responses to later 
questions were sometimes more positive e.g. on being supported, 
on agreeing with the decision taken. 

• Those who had a social worker or care worker who spoke up for 
them and was 'on their side' liked this. 

• Just under half (48%) wanted private time without parent/carer and 
only slightly less (43%) did not. Of these many expressed anxiety 
about being without mum/family parents - implying that any private 
time should be voluntary and not imposed. 

• Of those 78% that spoke, just over half thought that they were 
listened to, but one in three thought they were not listened to. 

• 72% said they understood what was said at the panel. Of those who 
did not, there were references to jargon and difficult words. Those 
who gave examples, however, implied that the message they heard 
was threatening as often as positive. 
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• 78% had spoken at their hearing(s) some with very positive 
experiences of this, but many feeling that 'it made no difference'. 

• 86% agreed that action had been taken in line with hearing 
decision, but with only half of these agreeing that this had been 
helpful and the other half saying it had not been helpful. 

• 58% thought that panels should be for up to age 18 years whereas 
27% thought not with

• Some feeling that a greater punitive element necessary but others 
expressing the view that court was fairer and better.

Range of quotes from the responses

3. Some of the quotes we received from the children and young people who 
participated in the survey about their experiences of the children’s 
hearings system included: 

Anything you liked about panel? 
• ‘They were nice people and made the right decision’ 
• ‘I got away with murder’ 

Anything not liked? 
• ‘Too official. They decide your life’ 
• ‘Didn’t like being there’ 
• ‘Worried about being put in a home’ 
• ‘Normal people thinking they know what you’ve been through but 

they don’t know about your lifestyle’ 
• ‘They said they would help but they never!’ 
• ‘Everyone was staring at me’ 
• ‘The people at the panel have no experience of the children’s 

families and no experience of what people have been through’ 
• ‘There was not a lot on offer to help me stop offending’ 
• ‘My children and families social worker did nothing for me’ 
• ‘Having to attend so often’ 
• ‘Brought back memories of bad things that happened’ 

What kind of support was good? 
• ‘Everyone there to support me specially my family’ 
• ‘My mum being there’ 
• ‘Social worker when she spoke up for me’ 
• ‘They let me go  home’ 
• ‘Getting spoken to as if you are normal’  
• ‘Getting looked after by a social worker’ 

What could be better? 
• ‘Have more sympathy and not be so judgemental of people and 

take more time to think it through’ 
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Did you understand what was said? 
• No – ‘say things clearly instead of words that I don’t understand’ 
• ‘I never listened because I felt uncomfortable’ 
• ‘Threats of secure’  
• ‘Important to go to school’ 
• ‘If you don’t go to school you will get put in a home’ 

Did you speak and were you taken account of? 
• ‘No, I don’t think so, they already made up their minds’ 
• ‘Yes I did speak but they didn’t listen’ 

What would you change about panel? 
• ‘Not so many people talking amongst themselves; 
• ‘Did not like the reporter sitting there, he made me feel awkward’ 
• ‘For them to listen to young people’ 
• ‘Should be a judge and not ordinary people’ 
• ‘I would not have them (panels) as I feel too many kids get taken 

into care’ 
• ‘Shouldn’t have children’s panel all kids should go to court as this 

would scare them and put them off’
• ‘Care workers should be on the panel as they work with kids and 

know what they’re feeling 
• ‘Social work report was not accurate and they should have to justify 

(what they write) at panel’ 

Did going to the panel help you afterwards? 
• ‘Yes but after a while I went back to the way I was before’ 
• ‘Stopped getting into trouble once I got out of care’ 
• ‘My two co-accused got community service and I got sent to the 

Panel. They have got into more bother since and I am doing really 
well.’

• ‘When they took me away from my mum it did my head in. When 
they returned me to my mum it was good’ 

Panels for up to 18? 
• Yes. Panel members need to know what its really like out there and 

not threaten with secure
• Court for serious offences so that ‘they can be locked away’ 
• ‘No – if you can get your own home you should be able to go to 

court’
• ‘No, court is better because you get treated like an adult’ 
• ‘Change the name to youth hearing not children’s panel’ 
• ‘Courts are fairer. Got your lawyer.’ 
• ‘They are still young and still a child.’ 
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SUBMISSION FROM THE ASSOCIATION OF DIRECTORS OF 
EDUCATION IN SCOTLAND (ADES) 

 
1. ADES welcomes the opportunity to comment on this important 

consultation. 
 
2. ADES considers the draft Bill to be a significant improvement on 

‘Strengthening for the Future’. In particular, we welcome the continued 
commitment to the vision and philosophy of Kilbrandon and the intention 
of the Bill to improve consistency by providing national recruitment, 
training, better support for panel members and a clearer role for the 
Principal Reporter. We also welcome the strengthening of children’s 
voice and their rights within the hearing system. 

 
3. The section 65 grounds, contained within the Bill, are more fit for 

purpose than those currently available in the 1995 Act. The inclusion of 
children with a close connection to a person who has committed a 
schedule 1 offence as opposed to only those who are members of the 
same household is a helpful step in ensuring the safety of potentially 
vulnerable children.   

 
4. The provision made in section 110 will have a significant impact in 

ensuring that a large number of cases involving the increasing number of 
very young children are carried out more timeously than is currently the 
case. 

 
Remaining areas of concern 
 
5. It is clear that the functions associated with the new role of National 

Convener are primarily in relation to the children’s panel, in particular the 
duties around the training, recruitment and provision of legal and 
procedural advice to the children’s panel. However, within the policy 
memorandum to the Bill, there is a suggestion that the National 
Convener will fulfil the role of figurehead to the children’s hearing system 
generally. There are concerns as to how effective this will be when they 
only have specific responsibilities to one of the many parts of the system. 

 
6. The development of area support teams is an issue of concern, 

particularly as the National Convener is charged with deciding how many 
area support teams will be established and how many or which local 
authority areas these teams will cover. It is important that one of the key 
aspects of Kilbrandon, i.e. local people being actively involved in 
children’s panels and bringing local knowledge to bear on decisions, 
could be compromised.   

 
7. In sections 138, 139 and 140, the duties imposed on local authorities in 

relation to the implementation of compulsory supervision orders will 
place greater pressure on local authorities. In particular, the duties 
placed on the local authority to secure or facilitate “the provision for the 
child of services of a kind which the local authority does not provide” 
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could lead to unnecessary and costly adversarial conflict. While we 
accept it is important that limited resources do not detract from the ability 
of the children’s hearing system to support and protect children, this 
could have the potential to seriously damage the ability of an authority to 
provide high quality, universal services thus their capacity to prevent or 
reduce the numbers of those requiring compulsory measures of care.   

 
8. Given the highly complex needs of many young people within the 

system, it is disappointing that the enforcement powers only apply to 
local authorities (Section 138(3)). The large numbers of young people 
with mental health problems potentially resulting in serious depression or 
self harm highlights a clear need for psychiatric assessments and health 
support services for many children and young people. It is made clear 
that the implementation authority i.e. the local authority may need to 
secure services from other sources but places no duty on health services 
to assist or comply with this. 

 
9. Section 140(7) states: In determining whether to direct the National 

Convener to make an application under section 141 to enforce the 
authority's duty, the children's hearing must not take into account any 
factor relating to the adequacy of the means available to the authority to 
enable it to comply with the duty. This effectively means that the 
children's hearing could impose a requirement on a local authority to 
provide any service, without limit of cost and without any reference to the 
authority's other duties or budget constraints. As stated previously, this 
could seriously damage the ability of local authorities to meet their duties 
in respect of all children and while the hearing must make the best 
decisions for the child this should be based on sound knowledge of 
locally available services and an evidence base which would indicate a 
successful outcome for the child. 

 
Carol Kirk, Corporate Director, Educational Services, North Ayrshire Council 
On behalf of the Association of Directors of Education in Scotland 
25 March 2010 
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SUBMISSION FROM THE ASSOCIATION OF DIRECTORS OF SOCIAL 
WORK (ADSW) 

1. ADSW would like to note its appreciation of the genuinely inclusive way 
in which the Scottish Government has consulted on this Bill.  The 
Association appreciates the efforts of the Bill team and the personal 
involvement and commitment of Adam Ingram, Minister for Children and 
the Early Years, to try to achieve consensus on the provisions of the Bill 
before it was laid in Parliament. 

General comments 

2. At its inception the children’s hearing system was heralded as innovative 
and radical.  There is no doubt it has stood the test of time, but ADSW 
agrees that the time is right for a detailed review of the system. 

3. ADSW positively welcomes the intention of the Bill to strike the right 
balance between maintaining local links and achieving national 
consistency. The current proposals should allow local involvement, 
whilst creating more consistent standards in relation to the knowledge, 
understanding and capacity of panel members. 

4. Over the years, some frustrations in and with the system have fostered 
certain myths and prejudices, often fuelled by anecdote. If we are going 
to ‘get it right for Scotland’s children’ and deliver the best outcomes for 
them, we need to find a way to set these frustrations aside and focus on 
working together in a way which respects and values different roles and 
contributions. The Bill affords a real opportunity to renew and refresh 
relationships between key players in the system. 

5. There do, however, remain certain areas about which ADSW is 
concerned. These are detailed below and relate to: the enforcement of 
children’s hearings’ decisions; the provision in the Bill to allow the 
determination of type of service provided to rest with the hearing, 
irrespective of whether such services are provided by councils and 
irrespective of their potential costs; the provision of information; the 
issue of safeguarders; and the terminology used to describe the relevant 
officers of the local authority. 

Enforcement

6. The Anti Social Behaviour (Scotland) Act 2004 introduced a power to the 
Principal Reporter, on instruction from a hearing, to seek enforcement 
through the courts of the implementation by the local authority of a 
children's hearing's decision. An important element of this was the 
discretion of the Principal Reporter. The Children's Hearings Bill, as 
currently drafted, reaffirms the power, transfers it to the National 
Convener, but removes the discretion. This means that if a children's 
hearing so requests, the National Convener must take the local authority 
to court to seek enforcement of the hearing’s decision.

1
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7. The discretion articulated in the Anti Social Behaviour legislation is a 
critical element in the responsiveness of the system to children’s 
changing needs and circumstances. It would be contrary to the 
principles of a child centred system not to take into account the child’s 
changed circumstances between the original decision of the hearing and 
the enforcement process. To enforce a decision that may no longer be in 
the best interests of the child, simply because the discretion not to do so 
is removed seems contradictory. 

8. The Association believes that the discretion that currently exists should 
remain when this power transfers to the National Convener, on the basis 
that this represents good, child-centred practice, allowing for changes in 
circumstances to be taken into account. 

Resources

9. In addition to the issue of enforcement, the Bill states: “The duties which 
an implementation authority may be required to carry out under a 
compulsory supervision order include securing or facilitating the 
provision for the child of services of a kind which the implementation 
authority does not provide." (Section 138 (3)) 

10. It further states: “In determining whether to direct the National Convener 
to make an application under section 141 to enforce the authority's duty, 
the children's hearing must not take into account any factor relating to 
the adequacy of the means available to the authority to enable it to 
comply with the duty." (Section 140 (7)) 

11. This effectively means that the children's hearing could impose a 
requirement on a local authority to provide any service, anywhere, 
without limit of cost and without any reference to the authority's other 
duties or budget constraints.

12. There are a number of issues here: first, it is important that Children’s 
Hearing operates within the same financial realities as the local 
authority. Where budgets are more constrained than ever, it is 
unrealistic and impractical to allow the hearing not to have any regard to 
the capacity of the local authority to comply with its decision. 

13. Second, this is a much less flexible, more litigious and therefore more 
costly way of operating and would supersede the good working 
relationships between the Reporter, the Panel and the local authority 
that exist currently. 

14. Third, sections 138 and 141 place the duty of compliance on the local 
authority. This is contrary to the principles of the Getting it Right for 
Every Child policy and does not acknowledge the important contribution 
and responsibility of the health service. 
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Provision of information

15. The principles underpinning Getting it Right for Every Child and the 
Early Years Framework – key, long-term policy initiatives – are of shared 
and joint responsibilities between partner agencies, working together to 
deliver services, and through these, positive outcomes for children.  
Despite these principles, the statutory responsibility as articulated in the 
Bill is on the local authority to provide information on services delivered 
and outcomes achieved.

16. This landmark legislation should take the opportunity to ensure that the 
responsibility for delivering multi-agency care, support and protection 
plans and services is a multi-agency one, rather than a local authority 
one as is implied by the current proposals. The Bill represents a good 
opportunity to make more tangible the language of shared 
responsibilities.

Safeguarders 

17. The reasoning behind the establishment of a national body responsible 
for ensuring quality and consistency in relation to panel members 
applies equally to the issue of safeguarders. Safeguarders play a critical 
role in decision making for children in the hearing system, and the 
requirement for national standards, training and consistency for 
safeguarders is as important as the requirement for panel members. If 
the means of securing this consistency and quality for panel members is 
the establishment of a national body, the centralisation of the 
recruitment, training and monitoring of safeguarders would produce 
similar benefits. 

Terminology 

18. The term “chief social worker” appears in the Bill. This is not a 
recognisable term. The term “Chief Social Work Officer” is established in 
statute and is in common usage across local authorities. It is supported 
by recently published national guidance. The role is explicitly broader 
than that of a "chief social worker" in terms of its scope and 
responsibilities. The Association assumes that this is an unintended 
drafting error. 

Jane Devine 
Parliamentary and Communications Officer 
26 March 2010 
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SUBMISSION FROM BARNARDO’S SCOTLAND 

Introduction

1. Barnardo’s Scotland is a national voluntary organisation providing over 70 
services throughout Scotland, working in partnership with almost all local 
authorities. We provide a range of services to nearly 10,000 children and 
families across Scotland. Every Barnardo's project is different but each 
believes in the potential in every child and young person, no matter who 
they are, what they have done or what they have been through. 

2. Barnardo’s Scotland welcomes and supports the Scottish Government‘s 
intention to reform and improve the Children’s Hearings system in Scotland. 
We agree with much of the general direction of the proposals, particularly to 
re-assert the independence of children’s panel members, ensure 
compliance with the ECHR rulings, streamline administrative arrangements 
and reduce bureaucracy. We particularly welcome the intention to improve 
the consistency of induction, training and support process for panel 
members. The bill will also serve a useful function in consolidating relevant 
legislation on the Children’s Hearing system into a single piece of 
legislation. 

3. We commend the Scottish Government for their wider vision of these 
reforms to the Children’s Hearing system, as a key part of efforts to break 
Scotland historic cycles of poverty, under-achievement and inequality in 
health income and outcomes. To achieve this they quite rightly identify the 
underlying principles of the hearings system as being one that has the 
child’s best interests as the paramount consideration, and allows and 
encourages effective participation by the child. Our comments below seek 
to build on these principles to ensure that the Bill delivers for children and 
young people. 

4. Our comments fall into two sections - firstly to highlight general concerns 
identified by Barnardo’s Scotland staff with the current operations of the 
hearings system and the implications of this on the systems and support 
mechanisms for panel members identified in the Bill, and secondly specific 
concerns with sections of the Bill as currently drafted. 

General comments 

5. Many of the children Barnardo’s Scotland seeks to work with have some 
involvement with the Children’s Hearing system, often through compulsory 
measures of care agreed by a the Children’s Hearing Panel. There is a real 
potential for the relationship between local authority and the Children Panel 
to cause unnecessary delays in planning for the child’s future. A particular 
problematic situation occurs when permanency is the agreed plan for the 
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child and adoption the preferred option, where these plans are considered 
in three different systems; the local authority adoption panels, court 
processes, and the Children’s Hearing system. If these systems do not 
interact effectively then a child may find themselves in limbo, with each of 
the systems dealing with the child pulling in different directions. This may 
result in timescales for decision making that are completely at odds with the 
needs of the child. 

6. We recognise the logic behind the Bill giving significant discretion to the 
new National Convener to determine how Children’s Hearings Scotland will 
operate. However, we are concerned that this gives rise to a lack of clarity 
about how it is envisaged that the new body can help ensure the different 
systems dealing with vulnerable children can be assisted in working 
together more effectively, enabling them to reach and implement decisions 
in a timely fashion. 

7. It is also important to consider the implications of the increasing number of 
referrals to the hearings system. As well as considering the role of 
Children’s Hearing’s Scotland and the National Convener in improving 
interactions once a child has been referred, it is also worth considering what 
role it could play in liaising with the police and other bodies to make sure 
appropriate decision are made about referral.   

8. We would also seek more clarity about how the National Convener’s role as 
an advocate for Children’s Panels will be combined with their role in 
supporting, training and quality assessing panel members. Clearly these 
functions are quite different, and while we are not suggesting that it not 
entirely possible to effectively combine the two roles, more information 
would be helpful in understanding how they will be combined in practice. 

9. In Barnardo’s Scotland’s experience, one of the main causes of delay in the 
current Hearings system can be a lack of training and support for panel 
members in dealing with particularly complex and difficult situations. Clearly 
the new National Convener and Children’s Hearing Scotland would have a 
key role in improving this situation, so clarity about how this could be most 
effectively be done would be helpful. 

Specific comments 

Appeals
10. While there has always been a right of appeal to a Sheriff, Barnardo’s 

Scotland is concerned that the practical implications of the provisions in the 
Bill may be to increase the frequency of Sheriffs conducting wide-ranging 
reviews which will effectively be re-hearings. Our concern is that if this 
option becomes more widely used in future it could lead to significant 
additional delay in reaching decisions.    
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11. While we recognise that many of these powers may have been available to 
Sheriffs in the current system, in our experience they were not widely used. 
We are concerned that the provision in Section 151 of the Bill, particularly 
clause 4, could lead a stand off between a Panel and the Sheriff, as it is not 
clear where their relative jurisdictions end. This could lead to delays in 
decision making which would not be in the best interests of the child. 

Relevant persons 
12. Section 80 of the Bill requires panels to “deem the individual to be a 

relevant person for the purposes of the Children’s Hearing if they consider 
that the individual has (or has recently had) a significant involvement in the 
upbringing of the child.” 

13. We are concerned that this is not a helpful definition and requires 
clarification to ensure that Panels are confident in limiting attendance to 
only those who are properly relevant. In particular, it is not clear how the 
status of professionals working with the children, such as key workers in a 
residential unit, would be assessed. We are aware that children and young 
people can find a very large number of adults in the room intimidating, and it 
would be unfortunate if this was a side effect of a lack of clarity about who 
was a relevant person. 

14. We are also concerned that the pre-hearing panel process for determining 
relevant person status is very cumbersome and may not be workable where 
speedy decisions are required.  

Enforcement powers 
15. Section 141 states that “The National Convener must, if directed to do so 

under section 140(6), apply to the relevant Sheriff principal for an order to 
enforce an implementation authority’s duty in relation to a child.” 

16. We are concerned that this does not give the National Convener any 
flexibility to seek a solution that is acceptable to both local authority and 
Panel. Clearly there is considerable frustration on the part of a Panel that 
does not see its decisions properly implemented. However, rather than 
insisting on the adversarial route of application to Sheriff principal for an 
order, we would prefer a situation where it was possible for the National 
Convener to explore other options first. Potentially replacing ‘must’ with 
‘may’ would do this. 

Advocacy
17. We welcome the commitment to ensuring that the voice of the child is heard 

in the Children’s Hearing system, in keeping with article 13 of the UN 
Convention on the Rights of the Child. 

486



18. However, we are disappointed that the proposals for an advocacy service 
made by Children 1st and Who Cares? Scotland, proposed to the Scottish 
Government Draft Bill team in November 2009. We believe that 
safeguarding and advocacy are very different roles, and that giving children 
the option of using an advocacy service would help to ensure that the voice 
of the child was always clearly heard in the hearing process. 

Children’s views 
19. We welcome the recent report produced by the Children’s Parliament into 

children’s views of children’s hearings reform, and would commend its 
finding to the committee, especially the need for clearer information that is 
more understandable for children, improvements to the physical 
environment of hearings and the steps the report identifies to make sure 
that children’s voices are heard and understood.

Conclusion

20. Barnardo’s welcomes the Bill as an important step in modernising 
Scotland’s unique Children’s Hearing system. However, given our concerns 
at the potential for delays in effective decision making we would look for 
further reassurance that the new processes envisaged in the Bill will 
facilitate faster and more effective processes. We would be happy to 
provide oral evidence to the Committee. 

Mark Ballard 
Head of Policy 
26 March 2010 
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SUBMISSION FROM COSLA 

Introduction

1. Local Government wholeheartedly supports the Children’s Hearing 
System and recognises the good work done by panel members across 
Scotland.  However, while the Children’s Hearing System is rightly 
valued for the unique contribution it makes to children’s lives in Scotland, 
we agree that there is also room for improvement in a number of areas.  
We welcome this opportunity to address these issues in such a way that 
firstly improves the lives of children and secondly provides best value for 
communities.

2. We believe that this legislation is an opportunity to create a system 
which is not just fit for the present but must deliver the best possible 
outcomes for future generations of Scotland’s Children.  As such we will 
support those elements of the bill which will bring about new, or better 
reflect current, practice to the benefit of children and young people.  
However, we do not support those elements of the Bill that propose 
structural and practice changes which are not evidenced to improve the 
lives of children and young people and, may in fact, have a detrimental 
effect on the partnership working so crucial to the success of the system 
as a whole. 

Key Concerns for Local Government  

Structural Reform in General (Part 1, Schedules 1 and 2) 

3. All Partners involved in the Children’s Hearing System want to see the 
same thing; improved standards of support and training, greater 
consistency and better outcomes for children.  COSLA is not against 
structural change as a means of achieving these common goals.  Indeed 
we recognise that some degree of structural reform is necessary to 
improve accountability and provide the opportunity for shared services 
as well as delivering better standards and consistency in support and 
practice.  However, we believe that any reform should—
 be an evolution of the good practice which already exists and that 

the upheaval associated with structural change should be kept to a 
minimum necessary to deliver the desired outcome; 

 further strengthen the local connection both in terms of local 
accountability and local service delivery; and 

 apply the principles of Best Value and maintain as much resource 
in service delivery as possible so as to improve outcomes for 
children.

The National Convener
4. We recognise the potential value of a National Convener to fulfil some 

key and specific functions at a national level.  For example, Local 
Government would support a new body tasked to hold a national 
children’s panel and act as a head of, and advocate, for the national 
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panel.  There is also a clear gap in the system of adequate and ECHR 
compliant legal advice to panel members which the National Convener 
could helpfully fulfil.  Finally, we would see value in this highly 
experienced individual leading the development of national standards 
and guidance.

5. However, the Bill currently provides for the National Convener to be 
responsible for— 
 Selecting, training, supporting and paying the expenses of all panel 

members
 Promoting the public value of the children’s hearing system 
 Acting as an advocate for the children’s panel 
 Ensuring the accountability of all players in the system 
 Providing independent legal advice to the hearing 
 Enforcing hearing decisions without discretion 
 Collating, analysing and distributing qualitative and quantitative 

information about the effectiveness of local authority services.

6. We believe that the arguments put forward about real and perceived 
independence are important and need to be true for all partners in this 
system.  It is unclear to local authorities, how one individual could fulfil all 
of the functions of a National Convener adequately and effectively 
without any conflict of interest arising between those roles.  This is 
particularly true in relation to advocating for the Children’s Panel, 
representing the Children’s Hearing system as a whole and holding 
constituent parts of the system to account.  Our specific concerns in 
relation to the Enforcement Duty and the Duty to Inform are discussed 
later in the briefing.

Support for Panel Members through the CPAC 
7. It is important at this point to make clear that Local Authorities are not 

responsible for the delivery of support to local Children’s Panels.  30 
Children’s Panel Advisory Committees who are independent bodies are 
responsible for this provision.  Local Authorities are responsible for 
providing financial support to this structure and it is common for them to 
employ the clerk providing the secretariat support.  However, the clerk is 
independent of the employing authority when discharging their functions 
in support of the Panel.  It is equally important to add at this point that 
many of the committees do provide a high level of support and have 
facilitated a good working relationship with the relevant local authority.   

8. Having said that, we recognise that the quality of provision can be 
inconsistent and that there is always room for improvement.  We also 
recognise that consistency in the standards applied is absolutely 
necessary for ECHR reasons, which is why we would support and 
indeed argued during the Bill consultation for statutory national 
standards.  Historically, CPACs have come together to try and agree 
national standards but this has been on a voluntary basis with no 
leadership behind, or accountability for implementation.  We believe that 
clearly differentiating between what can be locally flexible and what 
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must be standardised with accountability for ensuring the 
implementation of those standards resting with the local authority would 
be sufficient to bring about the desired changes in the system with 
minimum upheaval and cost i.e. as stated in the policy memorandum ‘To 
provide standardised local support for panel members and maintain a 
link with local authorities’. 

9. Local Government also believe that any response to the issues that exist 
in relation to support for the Children’s Hearing System should be 
proportionate.  We do not believe that the proposals before the 
Committee are necessary and we are further concerned that they have 
not been supported by a business case detailing the added value, best 
value and better outcomes for children of a centralising and all 
encompassing new NDPB.  We are also unclear as to how the Bill’s 
changes maintain, let alone improve, the link with local authorities.  

10. Linked to this point, there is an overarching concern about the 
democratic accountability of the National Convener, and the Children’s 
Hearings Scotland body.  Local Government believes that there should 
be democratic accountability for the overall support for and success of 
the Children’s Hearing System.  We believe that accountability is a 
critical component of success and it needs to be clear to all involved 
where responsibility for ensuring standards and consistency etc rest.  
However, we do not believe that another independent and autonomous 
organisation which further removes accountability and buy-in from the 
local level is the best way of resolving this issue with regards to CPACs.  

Area Support Teams  
11. The Scottish Government is proposing to replace a system of CPACs 

that is not perfect but is known to work well in many parts of Scotland, 
with another which we believe is unproven and so far provides more 
questions than answers.  Legislation so far provides for the 
establishment of Children’s Hearings Scotland (another NDPB) which 
will thereafter establish an unspecified number of area support teams 
which may in turn establish a so far unspecified number of sub 
committees which will somehow link with 32 local authorities who will, in 
turn, still be required to provide some support services. The lack of detail 
or thinking behind the provision in the Bill for Area Support Teams is in 
this context particularly worrying and we think raises questions about the 
accuracy of the financial proposals behind this Bill.

12. The Bill also establishes that the National Convener will have to consult 
local authorities on a number of aspects of the Area Support Teams.  
While the provision to consult local authorities on where Area Support 
Teams will be established (Schedule 1, s12(2)) is better than not 
consulting local authorities we are nervous about decisions being taken 
by an individual or national body rather than locally accountable local 
authorities.  We also do not consider that consultation alone is sufficient 
or adequate as a means of ensuring a meaningful local connection at 
this crucial initial stage of reform.  
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The role of the local authority and the local connection
13. The Bill sets up a new framework which centralises responsibility for 

support services to the panel currently provided by the CPAC.  This 
suggests that the functions necessary to dispense those responsibilities 
will also be under the auspices of the new body.  Our objection to this 
has already been detailed.  However, the policy memorandum states 
that one of the main changes in this Bill is ‘the inclusion of a role for local 
authorities in supporting the system to maintain local links’ and that the 
Bill ‘enables close interaction between the National Convener and local 
authorities and for local authorities to continue to provide local support 
for the Hearings system such as office space, clerical support and 
involvement in local recruitment’.  This presents a very confused picture 
regarding how the structures will work, and where responsibility for these 
functions will actually sit, but also further brings in to question the 
purpose behind them.

14. Unless the intention is that Local Authorities will somehow be providing 
services (and allocating resources) under the direction of the National 
Convener, there is little reason why consultation detailed in Schedule 1, 
s 13(3) and (7) would be required.  It would be equally unnecessary to 
include this provision in legislation if the intention is that the Convener be 
able to purchase local authority services as part of a service level 
agreement.  If the local authority is central to the delivery of effective 
support services for the Children’s Hearing System, we have to ask the 
question as to why Scottish Government are promoting a centralised 
model under a new NDPB and not addressing the accountability 
question surrounding support services by making them directly 
accountable to the local authority.

15. The Bill also provides for a local authority to nominate a member to the 
Area Support Teams but if the Area Support Team is, as detailed in the 
legislation, going to implement through the sub committees, those 
decisions taken by the National Convener and Children’s Hearings 
Scotland, we have to question what value local authorities and indeed 
the nominated members, would gain or add through ‘involvement’.  Local 
authorities would therefore like to be clear what membership of the AST 
would imply.  What is the role of the member?  Would a Councillor be a 
member on behalf of the council or in their own right?  Would the 
member of the AST be expected to implement the directions/decisions of 
the National Convener?  We believe that these are some fairly 
fundamental questions on the governance arrangements for the new 
proposals that need to be answered.

16. Ultimately, the proposals put forward provide an increased challenge in 
maintaining the Kilbrandon Principle regarding the ‘local connection’, as 
we believe it further distances ownership and responsibility for the 
success of the hearing system from local communities and diminishes 
the role of the local authority as a partner.  Local knowledge and the 
ability to work with local authorities and other local service providers is 
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also key to delivering better outcomes.  It is unclear how this new body 
will improve upon the status quo in a cost efficient way.

Future proofing structures 
17. Local Government is also keen to support reform which sets up a system 

of support for Children’s Hearings which is, as far as possible, ‘future 
proof’.  Regardless of any immediate decisions on structure, we believe 
that support for the Children’s Hearing System needs to be able to be 
flexible to respond to local planning and or structural changes in the 
future with the minimum disruption.  It is often true that, once 
established, NDPBs become self sustaining entities which are difficult to 
reform and somewhat inflexible in their approach.

18. Currently, local planning and delivery of services is a rapidly changing 
environment, with the economic situation further driving the shared 
services agenda at a local level. Consortia planning and commissioning 
is now occurring alongside Community Planning Partnerships and in the 
immediate future we believe the decision making and service delivery 
landscape will continue to evolve.  Councils are for example, in 
partnership with Scottish Government and as a follow on from the 
National Residential Childcare Initiative, looking at how children’s 
services are commissioned across council boundaries.  We think it 
would make sense for support for the children’s hearing system to be 
considered alongside new ways of working together on children’s 
services.

Sharing of Information: Panel Members (Part 18, s173)

19. We recognise the need to improve the interactions between Social Work 
and the Children’s Hearings and it is recognised that issues do exist in 
some parts of the country around the capacity for social work to always 
meet the needs of the children’s hearing system in a timely fashion.  
Social Work does a good job in often very difficult and resource 
constrained circumstances and we believe that the focus of this Bill 
should be to constructively support those efforts and address any 
barriers to best practice which might exist.  For example, it may be that 
(as has already been seen) better applying the principles of Getting it 
Right for Every Child (GIRFEC) would lower overall demand for 
reporting, or that a system of prioritising reporting could ease the 
pressure on social work and allow the overall system to work more 
efficiently.  We do not believe that this additional and substantial 
reporting burden would improve the system for children or for the local 
partnership between the panel and the authority.

20. The Scottish Government introduced this part of the Bill in response to a 
concern expressed by COSLA about the need to improve the information 
flow between panel members and local authority staff.  We believe that 
actually we need to build an intimate, trusting, understanding and 
mutually supportive relationship between different parts of the system 
which better facilitates all relevant partners pulling together for the same 

492



end i.e. better outcomes for children.  The proposal in the Bill will do 
nothing to facilitate this relationship where it is needed, and has been 
interpreted as a new line of reporting from the local authority to the 
national convener which is seems akin to inspection.

21. In providing the National Convener with the power to request, collate and 
analyse local authority information on the type of services being provided 
and the effectiveness of those services, it could be argued that the Bill 
sets up a form of monitoring and inspection which does not fit well with 
the spirit of Crerar agreed by the Government.  If a case can be made 
for the need for a monitoring function in relation to the Children’s Hearing 
System then a number of questions need to be asked.  Should this 
function sit with the same body responsible for setting and delivering 
standards as well as being the public face of the system?  Does this 
replicate a function which would more rightly rest with an inspectorate 
and be delivered in line with the principles of Crerar and GIRFEC?  
Should we be isolating one component of the Children’s Hearing System 
or evaluating the impact of the System as a whole?  And should the 
focus be to evaluate outcomes for the children involved rather than the 
input of one constituent partner?

22. The current provision of the Bill also misses the opportunity to formalise 
the multi agency responsibility for the outcomes of these children.  Any 
duty should recognise the integrated partnership approach to the 
services children need and should involve the likes of the NHS as well 
as Local Authorities.  Placing this burden on one partner potentially 
reinforces an adversarial system of working rather than one built on 
partnership and mutual trust.  Indeed, it could be seen as an obstacle to 
joined up working, shared budgets and is potentially inconsistent with the 
Getting It Right For Every Child approach.  In the end, we believe that 
this Bill should aim to ensure better collective decision making built on 
dialogue and effective partnership working at the local level.  A one way 
feedback mechanism will not facilitate this. 

23. Ultimately, local children’s panel members should have a better 
understanding of the effectiveness of locally available services in order 
for them to make more informed and indeed better decisions for children.  
This is an issue of better local training about what is available and its 
effectiveness, and a better partnership approach to service planning 
which still takes account of the finite nature of local authority budgets.  It 
is doubtful as to whether a duty to inform will bring about the necessary 
relationships at a local level and improve the local connection and local 
multiagency information sharing which is so vital to better outcomes for 
children.

The Enforcement Duty (Part 14, s138-142) 

24. The Reporter was conferred the power to ‘enforce’ a hearing decision on 
a local authority under the Anti Social Behaviour Act 2004.  We 
understand that panel chairs have requested that this power be used in 
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the past but in each situation an amicable solution has been reached 
without enforcement being necessary.  We believe that the fact that the 
reporter has the discretion to make a judgement as to whether 
enforcement is relevant to any particular case is an important component 
of this power.

25. The current proposal by the Scottish Government would transfer this 
power to the National Convener, but would remove any discretion on the 
part of the Convener to make a professional judgement as to whether 
enforcement was still relevant or necessary for the particular case in 
question.

26. We are concerned about this proposal because it fails to recognise the 
fact that circumstances relating to individual children can change and it 
may not be appropriate to enforce a panel decision at that particular 
point in the child’s life.  It also fails to recognise that the National 
Convener as the independent legal advisor to the panel should be best 
placed to take an objective view as to whether enforcement is still in the 
best interests of the child and apply their discretion to that decision.  
Again, it is concerning that, in a system built on the principle of better 
coordinating multi service provision to meet the holistic needs of the 
child, only one partner is singled out for ‘enforcement’ . We will continue 
to argue that enforcement has to be the last resort; and we would not 
expect it to be needed except in exceptional circumstances – as has 
been the case with the Children’s Reporter.

Safeguarders – Part 4 

27. Many panel members and local authorities would agree that 
safeguarders can often play an important and valued role as part of the 
children’s hearing system.  However, we are concerned that the issues 
relating to safeguarders have not been adequately addressed by the 
Government in this Bill.

28. As we understand it, the Bill gives the relevant Scottish Minister the 
power to establish all standards relating to the safeguarded function.  It 
also establishes that safeguarders can be allocated for the duration of a 
proceeding rather than on a case by case basis.  However, responsibility 
for meeting the financial burdens associated with this independent 
component of the Hearing System is unrestricted and must be absorbed 
by Local Authorities without additional resources.  

29. We believe that if any clear case exists for the central or ‘national’ 
oversight of a service, then safeguarders would meet those criteria.  
Scotland has only a small number of safeguarders who provide a 
specialist service often to more than one local authority area.  They are, 
and should be seen to be, independent advisors to the Children’s 
Hearing System.  They should be held accountable to a consistent level 
of standards and training which can be independently evaluated.  
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30. However, responsibility for paying for, managing and evaluating 
safeguarders currently rests (and would remain) with local authorities 
who are a constituent part of the system.  In this context, it has been 
unclear how complaints or grievances against a safeguarder can be 
addressed by the local authority.  Local authorities are also in the difficult 
position of having to justify the best value expenditure of their budget in 
this respect without having any capacity to influence standards or 
accountability of the service.  The proposed Bill does nothing to tackle 
these concerns. 

31. Ultimately, it seems inconsistent for the Scottish Government to leave an 
independent component of the system – with an active role in the 
decision making of panel members, within the auspices of 32 individual 
local authorities when other aspects have been split up to protect the 
system’s independence.  Some comparison could also be made 
between the safeguarder function and the provision of legal 
representation which, apparently inconsistently, Scottish Government 
has made central provision for.

National Training Provision

32. Training is key to improving standards, quality and consistency in the 
Children’s Hearing System.  Scottish Government currently has the 
ability to coordinate and manage national training and this should be 
used more effectively.  Having said that, Local Government has no direct 
objection to the Scottish Government transferring their current 
responsibility for national training provision to another body so long as it 
is better coordinated, quality assured and managed than it has been in 
the past.

Democratic Accountability 

33. There is a more general issue regarding the hearing system as a whole, 
but crystallised by the enforcement duty, that decisions with significant 
financial implications are made by those who are not directly 
accountable for the wider impact of those decisions on public sector 
budgets and the ability of statutory agencies to deliver services to all 
children.

Section 138 (3) states: The duties which an implementation authority 
may be required to carry out under a compulsory supervision order 
include securing or facilitating the provision for the child of services of a 
kind which the implementation authority does not provide."
Section 140 (7) states: In determining whether to direct the National 
Convener to make an application under section 141 to enforce the 
authority's duty, the children's hearing must not take into account any 
factor relating to the adequacy of the means available to the authority 
to enable it to comply with the duty."
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34. This effectively means that the children's hearing could require a local 
authority to provide any service, without limit of cost and without any 
reference to the authority's other duties or resource constraints.  The 
issue of how to balance and manage the needs of one child against the 
needs and rights of all children is not easy. The mixed layers of 
accountability and responsibility do nothing to ease this tension and we 
fear that a potential increased usage of an enforcement duty could 
exacerbate this further.  We should also not forget that the projections 
show that the next spending review will see a significant reduction 
(currently estimated at 12% for Local Government) in the overall funding 
available to the public sector.  If we do not get this right now, tensions 
already evident within the system could have serious implications for 
children’s services across the piece.

35. We believe the focus should be on improving the relationships which will 
allow partners to avoid conflict and resolve any difficulties in the best 
interests of the child. We remain to be convinced that the current Bill will 
do anything to foster this better working at the local level, and we are 
concerned that the national body in particular, could in fact create a 
further barrier to the type of partnership needed to address the financial 
challenges facing all of the public sector in the years ahead. 

An alternative approach to improving support for Panel Members.

36. In response to the valid concerns about the consistency of support 
services and the lack of direct accountability for support services to the 
Children’s Hearing System, COSLA proposed the following model to 
Scottish Ministers.  While there may be issues or concerns to address 
within this model, we believe that it is a better, viable alternative to what 
is currently being proposed.

 A small national body/Convener would exist to hold the National 
panel, be a national advocate for panel members, provide 
independent legal advice for panel members, manage the 
coordinated and improved delivery of national training to the panel 
members and, alongside SCRA, set national standards and 
guidance.  It may be that panel expenses can more logically be 
administered by this body. 

 Statutory National Standards and Guidance would be issued by the 
Scottish Government.

 CPACs would be abolished as independent bodies and full 
responsibility and accountability for the functions they currently 
provide, and implementing new national standards, would rest with 
the Local Authority.  Any issues with the implementation of these 
standards would come to light through the panel chairs and it would 
be a valid part of the National Convener’s advocacy role to highlight 
these at a senior level in the relevant local authorities.  

 There will be an expectation that Local Authorities take a shared 
services approach to delivering support services in order to better 
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enable standardisation and drive efficiencies, unless there is a 
clear justification for not doing so.

 Support services are not a part of the decision making processes of 
the Children’s Hearing System, but their independence from the 
delivery components of the local authority should still be protected, 
and it would be sensible to require support services to be managed 
by corporate services and for staff and budget lines to be free from 
any real or perceived influence by other parts of the authority.

 Safeguarders do play a crucial part in the decision making process 
of the Children’s Hearing and should be removed from the auspices 
of the local authority.

 Money that would otherwise have been spent facilitating the 
bureaucracy of Children’s Hearings Scotland, Area Support Teams 
and sub committees should be directly invested into better support 
services for panel members.

Paula Evans
Policy Manager 
1 April 2010 
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views, if they wish to 
decisions that affect th

SUBMISSION FROM SCOTLAND’S COMMISSIONER FOR CHILDREN 
AND YOUNG PEOPLE (SCCYP) 

Introduction

1. I am a strong supporter of the children’s hearing system and I support 
reform that assists in achieving the overall policy objective of improving 
outcomes for children and young people and strengthen children’s rights 
in the system. I believe that this objective is best served if the key tenets 
of the philosophy underpinning the Kilbrandon report1 are preserved and 
reaffirmed in light of children and young people’s rights contained in the 
United Nations Convention on the Rights of the Child (UNCRC) and the 
European Convention on Human Rights (ECHR). 

2. I welcome the opportunity to contribute to the Committee’s scrutiny of 
this Bill. I will focus my written submission on the following three areas of 
concern for my office: 

 Increasing children and young people’s participation; 
 Improving implementation of hearings decisions, and the outcomes 

they should secure for children; 
 The routine criminalisation of children through the system. 

3. The Bill makes some very welcome improvements in a number of areas, 
for example (1) allowing for information given by the child to the hearing 
to be withheld from relevant persons in some circumstances (s.171), (2) 
updating the grounds of referral to the Reporter (s.65), and (3) the 
commitment to giving children access to relevant documents to enable 
their fuller participation.

4. However, there are questions about certain aspects of the Bill, 
particularly where detail is lacking at present and further clarification is 
required. These matters include (1) the operation of the ‘feedback loop’ 
between the local authority and the National Convener and the extent to 
which this will allow earlier intervention by a hearing where decisions are 
not implemented (s.173), (2) the details of how procedural and legal 
advice will be made available to children’s hearings by the National 
Convener, including during the course of a hearing (s.9), (3) the details 
of proposed regulations increasing transparency of decisions relating to 
secure accommodation authorisations and their implementation by local 
authorities, and children’s rights in relation to those decisions. 

Children’s participation 

5. Article 12 of the UNCRC enshrines children’s right to express their 
do so, and have those views taken into account in 
eir lives. The UN Committee on the Rights of the 

1 Children and Young Persons (Scotland): Report by the Committee Appointed by the Secretary of State 
for Scotland; (Scottish Home and Health Department & Scottish Education Department, April 1964)(‘the 
Kilbrandon Report’).  
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Government’s thinking

Child recently pointed out that ‘there can be no correct application of 
article 3 [the best interest of the child must be a primary consideration in 
any decision that affects their life] if the components of article 12 are not 
respected’2. This not only reinforces the right of the child to be 
meaningfully involved in decisions that affect their lives; it goes further by 
introducing the notion that enabling children to express their views – and 
decision-makers taking proper account of those views – is a necessary 
condition of making a decision in the best interest of the child. This 
underlines the critical importance of further strengthening children’s 
participation in children’s hearings, which are tasked with taking 
decisions in the best interest of the child. 

6. Access to the relevant information on their case prior to the hearing is a 
necessary condition of children’s meaningful participation in the 
proceedings. I therefore welcome the Scottish Government’s stated 
intention to make provision for access to papers for children, while 
retaining the option to withhold certain information where that is in the 
child’s best interests (PM, paras 43-51). It is my view, however, that the 
Scottish Government should offer further clarification as to why this has 
not been included on the face of the Bill, and make available draft rules 
as soon as possible so these can be considered alongside the Bill.  

7. Where children have access to the relevant documents they will need 
the time and support to read and understand the information before the 
hearing, what will happen at the hearing, and the consequences of the 
different options available to the hearing for their lives. Children may also 
need support to formulate their views and, where they lack the 
confidence, to present their views. Every child should have an 
opportunity to participate in their hearing, and where the child does not 
have adequate support available to them (amongst their wider family, 
peers, or others), they should have a right to access such support as 
they require to enable them to play an active part in the proceedings.

8. My office therefore supported the recommendation of the Scottish 
Government’s Child at the Centre working group that there should be a 
provision in the Bill to ensure that every child who needs this kind of 
support will have access to independent advocacy services3. While I am 
disappointed at the absence of any concrete proposals in the Bill, I 
accept that further work on the nature and operation of such a scheme is 
required (PM, para 38), particularly in the light of the findings of a recent 
scoping study on advocacy for children and young people more 
generally4. I would, however, welcome more details about how the 

 is developing on this critical issue as soon as 

2 United Nations Committee on the Rights of the Child (2009), General Comment No 12: The right of the 
child to be heard, CRC/C/GC/12, para 70f. From time to time, the UN Committee on the Rights of the 
Child issues such General Comments on the interpretation and implementation of the provisions of the 
Convention to support the implementation of the Convention by state parties.
3 See references to those debates at paras 17, 29, 37f of the PM. 
4 Elsley, Susan (2010), ‘Advocacy makes you feel brave’: advocacy support for children and young 
people in Scotland, (Edinburgh: Scottish Government); available online on 
http://www.scotland.gov.uk/Publications/2010/01/07144331/0.
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possible so this can be considered in the context of the Bill and any 
necessary amendments made. 

Implementation of hearings decisions 

9. Children’s hearings make decisions in respect of a child in the child’s 
best interest, having taken into account the child’s views and all the 
relevant circumstances. Local authorities have substantial and very 
valuable input into those decisions through their services’ often close 
knowledge of the child and their family, reports to the hearing and the 
recommendations they make as to the appropriate interventions; they 
also have a long-standing statutory duty to implement the decisions of 
children’s hearings (restated in s.138).

10. There is an issue about the extent to which it is currently possible to 
systematically gather information about the implementation of children’s 
hearings’ decisions. Such information often only comes to the system at 
the time a supervision requirement is reviewed. I would appreciate 
clarification as to whether the ‘feedback loop’ introduced by s.173 would 
enable information about implementation of supervision requirements 
and the effectiveness of disposals to be gathered in a timely and 
systematic fashion. 

11. There is substantial anecdotal evidence from panel members and others 
that decisions of children’s hearings are not fully implemented in a 
significant number of cases. This raises questions as to whether 
interventions ordered by children’s hearings are being delivered, 
monitored and evaluated by the local authority and its partners as they 
should be. Non-implementation of hearings decisions undermines the 
protection of children and the system’s ability to effectively address 
children’s needs; this is therefore a very important issue. 

12. The enforcement power in ss.140-142 of the Bill, which is based on a 
similar power in the 1995 Act, is therefore welcome, and locating that 
power with the National Convener is appropriate. In reality, this power 
will open up a window of opportunity for the National Convener and the 
local authority to resolve the matter within a specified timeframe, backed 
up by the possibility of enforcement through the courts.

13. Finally, it is essential in my view that the details of draft regulations that 
Ministers intend to lay before Parliament in relation to the 
implementation of secure accommodation authorisations will be made 
available for scrutiny as soon as possible. 

The criminalisation of children 

14. Where a child is referred to the Reporter on the offence ground 
(currently s.52 (2)(i) of the 1995 Act), and a hearing is arranged because 
the Reporter considers that the ground applies and compulsory 
measures of supervision are necessary in relation to the child (for 
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their DNA retained on

reasons that may or may not be related to the offence), the child and 
their relevant person(s) will be asked whether the accept the ground of 
referral. Where the ground is accepted, or denied but later established 
by the Sheriff, the child is deemed to have a criminal conviction for the 
purposes of the Rehabilitation of Offenders Act 19745. Changes to the 
Disclosure process over the last decade have led to a situation in which 
our welfare-based children’s hearings system routinely results in children 
getting a criminal record, which may stay on the Criminal History System 
well into adulthood and may be disclosed to an increasingly wide range 
of employers and others for decades to come6.

15. For a large majority of children who go through the system on the 
offence ground the impact that their early criminalisation may have on 
their life chances will be disproportionate to the gravity and/or number of 
offences they committed when they were as young as 8. Instead of 
needlessly criminalising young children, we should be looking at how we 
can better manage the needs and risks of the few children who do pose 
a significant risk of harm to others and themselves, while upholding the 
principle that children are redeemable.

16. The Criminal Justice and Licensing (Scotland) Bill (currently at stage 2) 
intersects with the present Bill in some respects. It contains a proposal to 
introduce a minimum age for prosecution at 12 (s.38) but keep the age 
of criminal responsibility unchanged at 8, therefore leaving open the 
route of referral on the offence ground for 8-11 year-olds, along with the 
ensuing criminal record where that ground is accepted or established. 
For the reasons outlined above, I urge members to support the current 
initiatives to raise the age of criminal responsibility to 12, and to press 
the Scottish Government to bring forward progressive proposals to end 
the criminalisation of older children through our children’s hearings 
system.

17. The Criminal Justice and Licensing (Scotland) Bill further contains a 
proposal to allow the retention of DNA samples from children who are 
going through the children’s hearings system on the offence ground 
(s.59), where the offence is one of a list of ‘trigger offences’.

18. I consider the proposal that is currently in the Bill to be unacceptable,7

because the proposal is for automatic retention of DNA, not a retention 
regime based on actual risk posed by the child. For example, if the 
proposal becomes law, a child as young as 8 who is coming to a hearing 
on the offence ground (assault) following their involvement in a 
playground scuffle with another child, and accepts that ground, will have 

 the Scottish DNA Database. The proposal takes 

5 See section3 of the 1974 Act. 
6 It is my understanding that such records are currently ‘weeded’ according to the 40/20 rule; i.e. they 
are routinely kept, and disclosed through Disclosure Scotland, until the person reaches the age of 40, or 
20 years after the ‘conviction’, whichever is later. 
7 See also my office’s written evidence to the Justice Committee, which contains alternative proposals 
for a proportionate DNA retention regime in respect of children and young people; this is available on 
www.scottish.parliament.uk/s3/committees/justice/inquiries/CriminalJusticeandLicensing/CJL64.pdf.
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no account of the different factors considered by the reporter when 
deciding whether to arrange a hearing in respect of a child; the reasons 
for arranging a hearing may be unrelated to the offence, and this may 
lead to children having their DNA retained because they are vulnerable, 
not because they pose a significant risk of harm to others. Finally, the 
proposal in the Bill is incompatible with the principles that underpin the 
children’s hearing system. This view is shared, for example, by the Law 
Society of Scotland who consider the proposal to retain DNA from 
children’s hearings cases ‘not appropriate as a matter of principle’8.

19. I therefore urge members to oppose this proposal on the ground that it is 
at odds with the values and principles of the children’s hearings system, 
and make representations to the Justice Committee to that effect. 

20. I look forward to further discussing these and other matters relating to 
the Children’s Hearings (Scotland) Bill during my oral evidence in April.  

Tam Baillie 
Scotland’s Commissioner for Children and Young People 
26 March 2010 

8 Law Society of Scotland, Written Evidence on the Criminal Justice and Licensing (Scotland) Bill, 
Justice Committee, J/S3/09/17/7, p.8. 
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SUBMISSION FROM THE SCOTTISH CHILD LAW CENTRE 

Introduction

1. The Scottish Child Law Centre (SCLC or the Centre) is an independent 
charity, based in Edinburgh which provides services to the whole of 
Scotland. The aim of the Centre is to promote knowledge and use of 
Scots law and children’s rights for the benefit of children and young 
people in Scotland.  SCLC provides free advice by telephone, email, text 
and letter on all aspects of Scots law relating to children and young 
people. In addition the Centre provides publications on a range of 
subjects as well as providing training, conferences and seminars.  SCLC 
also has a consultative and advisory function for local and central 
government and through this seeks to improve the content and practice 
of the law as it relates to and affects children. The Centre employs 
qualified solicitors to carry out its legal work. 

2. The Centre welcomes the opportunity to respond to the Children’s 
Hearing (Scotland) Bill. This written response is our overview of the 
proposals and their implications for the Children’s Hearing System, 
together with some detailed responses and suggestions.

3. Scotland has a unique system for dealing with children who are in need 
of compulsory measures, whether because their family circumstances 
are such that there are concerns that their needs are not being met, 
whether they are being subjected to abuse, or whether their behaviour is 
putting themselves or others at risk. It has been universally accepted 
that the Children (Scotland) Act 1995 needs to be updated and changed, 
not only to ensure compliance with the United Nations Convention on the 
Rights of the Child, but also to ensure that the Hearings system reflects 
Scottish life thirty-eight years after Kilbrandon.

Comments

Safeguarders
4. We recommend that the Children’s Hearing Bill should provide a clear 

definition of the role of the Safeguarder, and that the regulations make 
provision for a consistent system of appointment, training and the 
monitoring of the performance of Safeguarders. There should be 
national standards. This would ensure consistency and clarity. 

5. The Centre is concerned that the Bill fails to address the problem of 
standards and consistency in the appointment, training and monitoring of 
Safeguarders. It has been generally accepted that safeguarder 
standards are variable, and that the role of the safeguarder is only 
vaguely defined. Lord Gill’s review of the Scottish Court system 
recommended at section 111 of the review (see appendix) that national 
standards, monitoring and training of curators, safeguarders and bar 
reporters are necessary to ensure that these services for children in the 
court system are at a good standard throughout Scotland. The Scottish 
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Child Law Centre believes that the work that safeguarders undertake in 
the Hearing System is of equal importance as that of safeguarders, bar 
reporters and curators in the court system, and that children in the 
Hearing system should have the same level of expertise available to 
them. Thus we would recommend either inclusion of hearing 
safeguarders in the court recommended system, or a parallel system. 

The View of the child 
6. The SCLC welcomes the retention of the right of the child to express a 

view, but believes that this Bill is an opportunity to strengthen and 
support children to make that right one that is truly available to children 
in a meaningful way. In order to ensure, as far as reasonably possible, 
that children are able to gain enough understanding of their Hearing in 
order to form a view and to express that view the Centre recommends 
provision in the Bill of— 

7. An additional duty on the Chairing Member of the Children’s Hearing: 

• The Centre advocates the creation of a duty on the Chairing 
Member to satisfy themselves that the child has had adequate 
opportunity to prepare for the hearing, and also that the child has 
had adequate opportunity to obtain suitable support if they wish it. 
Should the Chairing Member not feel that the child had had 
sufficient opportunity the hearing should be continued to allow the 
child to prepare and, if the child wishes it, to obtain independent 
advice and support. 

8. When the regulations are drawn up we suggest that— 

• There should be a requirement that the Hearing be provided with a 
report detailing the information provided to the child and any view 
held by the child. This should also be provided to the child. 

• There should be a requirement that reports and recommendations 
provided to the Hearing should be provided to the child in age 
appropriate language. This should be extended to children under 
the age of 12 where suitable. In particular there should be an 
obligation to provide children who are able to form a view with 
simple information as to the purpose of the hearing and the 
proposals being put to the hearing. This may also help parents and 
carers, some of whom struggle with the formal language and 
considerable length of reports. 

Advocacy
9. The SCLC is concerned that the provision of advocacy services across 

Scotland is patchy, and in some areas, particularly rural areas, there is 
little provision. We are also concerned that there are no national 
standards for the appointment and training of lay advocates, and no 
mechanism for monitoring performance. We believe that this is the 
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opportunity to ensure that there is availability of independent support to 
an acceptable standard across Scotland. 

10. The Centre does not support the formation of an advocacy service.  We 
believe that it is essential that children be able to choose the support that 
suits them as individuals, whether it be a trusted friend or family 
member, a lay advocate, professional, or where appropriate a legally 
qualified representative.

Age limit 
11. At present a person under the age of 16 can be referred to the Principal 

Reporter as being a child who may be in need of compulsory measures.  
Once placed under a Supervision Requirement, the person can remain 
within the hearing system until they turn 18.  A person under the age of 
18 who appears before the adult court on offence grounds can be 
referred to a hearing by the Sheriff whether or not they are under a 
Supervision Requirement. Many young people between the ages of 16 
and 18 benefit from being dealt with by the hearing system rather than 
the adult criminal law system. The SCLC recommends, therefore, that 
consideration be given to doing away with the internal age barrier of 16, 
and allowing the courts to deal with the public safety and regulatory 
aspect, while the hearing system deals with the needs and  behaviour of 
these often vulnerable young people. We would recommend that the 
current system of joint referrals to the Principal Reporter and the 
Procurator Fiscal be extended to young offenders aged between 16 and 
18.

12. It is also important to note that in the current system, the Hearing 
provides advice to the Sheriff, and the child or young person has an 
opportunity to give their view to the Hearing as to which forum they 
prefer. In the view of the SCLC this is an advantage. In this way the 
child/young person is required to give consideration to the best way 
forward for themselves, and if they prefer the Hearing system they are 
more likely to invest effort into working with the supports offered. It would 
also have the advantage that the more serious offences would still be 
dealt with through the adult system, leaving the more minor offences 
committed by vulnerable under 18s to be dealt with in the context of the 
life and needs of the young person, rather than the adult system, with its 
more limited options. 

13. The Centre also advocates the de-criminalising of children. This does 
not mean that offending behaviour should be ignored or tolerated in 
children below the age of criminal responsibility – it can still be dealt with 
through the Hearing System using other grounds for referral.  We 
advocate— 
• The raising of the age of criminal responsibility to 12 and 
• Ensuring that offences committed as a child do not appear on 

Disclosure Certificates in later life unless they are serious offences 
which have been dealt with in the adult court system. 
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Specific responses to Bill 

Part 1 
14. The Centre welcomes the formation of the new national body for Panel 

Members under a National Convener. The Centre agrees that this 
should result in greater consistency of appointment, training and 
monitoring of Panel Members. 

15. s9 The provision of advice to children’s hearings— 

• The Centre has some concern as to how this will work in practice.  
If advice is not available to the panel immediately, there is a 
potential for delay and confusions if hearings have to be continued, 
or suspended while advice is sought. 

Part 2 
16. The Centre welcomes the retention of the current role of the Principal 

Reporter, albeit with some modifications. The Centre notes and 
welcomes the extension of the Principal Reporter’s right of audience to 
include appeals before the Sheriff Principal. 

Part 3 
17. s26(3)&(4) We refer to our more detailed comments above in the section 

entitled “The View of The Child” with regard to strengthening and 
supporting the child’s opportunity to form a view and to express that 
view.

Part 4 
18. We refer to our detailed comments in the section entitled “The View of 

The Child” above with regard to safeguarders.

19. s32(2) It is not clear whether the appointment of the safeguarder will 
continue in the event of an appeal being lodged by the child or a relevant 
person.

Part 5 
20. The Centre is pleased to note the return of the term “child protection 

order” which will avoid confusion. 

21. s35(5)(d) the word evidence should be avoided as it has a specific 
meaning – usually requiring evidence on oath. The word information 
would be more suitable. 

22. s38 For the sake of clarity it would be better if the section referred to 
information non-disclosure directions. 

23. s40(3) The Centre has some concerns that the hearing is given a power 
to terminate a parental responsibilities and rights direction. This is a 
significant change to the law. Until this time the hearing has had no 
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power to make any orders regarding adults, and the Centre feels that the 
current focus on the child may be diluted if this provision becomes law. 

24. s54   It would be helpful if there was a definition of a place of safety, and 
it that definition made it clear that a police cell is not considered as a 
suitable place to be a place of safety for a child. 

Part 6 
25. s58(1)(b) the use of the word ‘should’ in this section has the effect of a 

significant change to current law. At present the Principal Reporter is the 
‘gatekeeper’ to the hearing. This would change this to being the local 
authority. The Centre would recommend that this word be changed to 
“may” which would retain the current position. 

26. s59(1)(b) the use of the word ‘should’ in this section has the same effect 
as in s58.  It is not appropriate for the constable to be a gatekeep to the 
hearing, it is more appropriately the decision of the Principal Reporter.  
We recommend that the work be changed from ‘should’ to ‘may’. 

27. s60(5) the list of ‘relevant proceedings’ should include actions for 
Interdict.

28. s65.  The Centre welcomes the changes to the grounds for referral, but 
has the following concerns— 

• All grounds should refer to the welfare of the child or the likely harm 
to the child. 

• with regard to ground (f) the wording “a person who has carried out 
domestic abuse” is not clear. The Centre believes that the following 
wording: “the child is, or is likely to be exposed to domestic 
violence” would be simpler and clearer. 

• With current concerns about forced marriage, the Bill is an 
opportunity to provide protection to children who are likely to be 
forced into marriage or are siblings of those who have been either 
forced into marriage or an attempt to force them into marriage. It 
would be cumbersome to fit those circumstances into the grounds 
in the draft Bill. 

29. s66.  The power to divert the child to suitable services is an important 
tool available to the Principal Reporter, it has not been included in the 
Bill and the Centre recommends that it be so included. 

30. s77(1) the Centre notes that the local authority has been omitted from 
the list of persons with a right to attend a Children’s Hearing. 

Part 8 
31. s80(3) the apparent meaning of Relevant Person in this section conflicts 

with the definition in s185. The Centre notes that the definition in this 
section is very wide and removes discretion from the pre-hearing panel 
or hearing. 
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32. The Centre notes that while it is specified how a person may be 
considered to be or become a relevant person there is no provision for a 
person to stop being a relevant person.

Part 9 
33. s90 - we refer to our comments above. 

34. The Centre welcomes the introduction of the interim compulsory 
supervision order. 

35. s101 - the medical examination order appears to be a duplication. As a 
hearing already has the power to make such an order in the form of a 
condition of a compulsory supervision order or an interim compulsory 
supervision order, the medical examination order is unnecessary. 

36. s102 - we would repeat our comments about the need for a definition of 
place of safety, and our recommendation that legislation should make 
clear that a police cell should not be considered to be a place of safety. 

Part 10 
37. s107(2) - there should be some provision for the suitability of the person 

who is representing the child. There may be some instances where a 
person who has a clear conflict of interest, or has been alleged to have 
injured a child or abused a child will attempt to represent the child in an 
application. 

38. s118(3) - the Centre does not believe that it is either suitable or workable 
for the sheriff to refer a child for voluntary support to the local authority. 
There is no means of the referral being enforced or monitored. This 
would be a radical change in the role and powers of the Sheriff and has 
no parallel in any other action whether criminal or civil law. 

Part 13 
39. s128 - the Centre recommends that consideration be given to allowing 

the child or relevant person to ask for a review before the expiry of three 
months following a hearing in limited circumstances: for example where 
contact has been regulated as a condition of a compulsory supervision 
order, and such contact has not taken place. The period of three months 
is a considerable time in the life of a child, particularly a small child. 

Part 14 
40. The Centre understands that, to date, no order for implementation of a 

local authority’s duty in relation to a child has be brought, and that the 
Principal Reporter has been able to negotiate a satisfactory solution to 
date. The clause as worded would mean that actions would have to be 
raised with no opportunity for negotiation. The advantage to the change 
is not clear. 
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41. s145(4) - at present if a child is placed in secure accommodation by 
authorisation from a children’s hearing, they may only be removed with 
the consent of a further hearing, except where the child is moved to 
another unit within the same institution. This provision would allow the 
child to be moved without the agreement of a hearing. The Centre has 
had a number of calls on behalf of young people who did not agree with 
the decision to move them from the unit, either because they did not feel 
ready, or because they did not agree with the choice of the place they 
were to be moved to. Currently they are able to put their views to the 
hearing. The Centre is concerned that this opportunity to have their 
views listened to would be denied the child or young person. 

Part 15 
42. s151 - the Centre finds this section to be likely to cause confusion. The 

current s51(5) should be retained. 

43. s159 - the Centre is concerned that there is no clear statement of which 
local authority has responsibility for the child while the case is being 
considered, and that there is thereby potential for the child to be left 
waiting for the necessary support until the case is decided. The Centre 
suggests that there be a presumption that the local authority on which 
the duty has been imposed should continue to have responsibility until 
the case is decided. If it is found that the other local authority should 
have had responsibility the expenses of the support would be 
recoverable.

Part 18 
44. s171 - while the provision of this section is well intentioned and would be 

of tremendous help to children, the Centre believes that this is not 
compliant with the right to a hearing before a fair and independent 
tribunal. It would result in an increase in appeals by relevant persons.  
There is sheriff law case law to suggest that such appeals would be 
likely to succeed.

45. s174 - it would be helpful to know in what circumstances it is envisaged 
that this provision may be used. 

Part 19 
46. s28(b)(c)&(d) - the Centre believes that children’s legal aid should also 

be automatically available where the child is facing the possibility of a 
Movement Restriction Order. 

47. s28(d) - the Centre is does not believe that the financial circumstances 
of any relevant person should be relevant to the availability of legal aid to 
the child. This is a significant departure from current practice, which 
does not require the resources of parents or carers to be taken into 
account when assessing the financial eligibility of a child. It is not 
uncommon that the child and the relevant person to have conflicting 
views and it is not unlikely that the relevant person will resist any 
contribution to the child’s legal expenses. The availability of legal advice 
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to a child should not be dependent on the resources of another person, 
who may have a conflict of interest.

Part 20 
48. s185(1) - we repeat our comment re the definition of a relevant person, 

which is not consistent within the Bill with this definition. 

49. s185(2) - the Centre questions whether this clause is Convention 
compliant.

50. s187 - we repeat our concern that a place of safety should, by definition, 
not include a police cell. 

Morag Driscoll 
Director
31 March 2010 
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SUBMISSION FROM WHO CARES? SCOTLAND 

Overview 

1. Who Cares? Scotland welcomes the role of the revised Bill in improving 
the Children’s Hearing System and its focus on children and young 
people’s participation as a central component. We believe strongly in the 
Scottish Government’s commitment to improving the life chances, 
outcomes and opportunities for Scotland’s most vulnerable young people 
which the revised Bill represents. 

2. The comments detailed are within the context of our direct experience in 
providing advocacy for children and young people and the views of 
children and young people who have experienced the Children’s Hearing 
system.

3. Who Cares? Scotland works in the main with children and young people 
who are looked after away from home. As this is our area of expertise, 
our written evidence focuses on our careful assessment of the impact for 
this group of vulnerable young people. 

Introduction

4. Who Cares? Scotland works with children and young people who are, or 
have been, looked after away from home up to the age of 25. 
Established 32 years ago, the organisation currently works with 29 of 
Scotland’s 32 local authorities and contracts directly with ten care 
providers.

5. Our mission is to deliver the best quality, independent advocacy service 
to children and young people who are, or have been, looked after in 
Scotland. We respect and invest in children and young people, working 
with them to ensure their rights are realised and their achievements 
recognised. We strive to enable children and young people to speak out, 
campaign for change and reach their potential.

6. A brief statement describing our approach to advocacy is attached at the 
end of our response. 

7. We are very aware of the vital role the Children’s Hearing system plays 
in the lives of the children and young people we work with. We have 
followed the development of the Bill closely, having raised initial 
concerns in relation to its content directly with the Minister. Our written 
evidence focuses on our original areas of concern. 

8. We have welcomed the opportunity to contribute to the Child at the 
Centre working group. 
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General comments 

9. Who Cares? Scotland welcomes Scottish Government’s commitment to 
strengthening and modernising the children’s hearings system while 
retaining the core Kilbrandon principles, putting children and young 
people at its centre. We value and endorse the renewed emphasis on 
protection and welfare in the Bill. 

10. We had serious concerns about the potential impact for children and 
young people if the holistic role of the Reporter were lost. We welcome 
the retention of many of the Reporters’ duties intact. 

11. The Scottish Government’s accompanying Policy Memorandum 
reiterates its commitment to the United Nations Convention on the 
Rights of the Child (UNCRC) and to a children’s hearings system which 
promotes their rights and includes effective participation, we welcome 
this inclusion and emphasis.  

12. Our experience is of supporting children and young people who may be 
anxious, distressed or angry about what is happening to them, or simply 
desperate to be listened to and meaningfully involved in the formal 
decision-making processes they experience, we suggest an opportunity 
has been missed in the Bill to help make these policy objectives reality 
by making one single amendment, adding the child’s right to free and 
independent advocacy support. 

Specific comments 

Participation 
13. The Bill explicitly details the child’s right to be informed, attend, be 

listened to, have a representative attend with them, ask for a review, 
appeal etc at various stages in the hearing process – and that we 
absolutely endorse. However, what it appears not to have been fully 
taken into account is what needs to happen to ensure these rights are 
meaningfully enacted in the hearing.

14. The UNCRC recognises the developmental and vulnerable nature of 
childhood. We suggest it is not enough to have rights in legislation but 
also to put in place sufficient support for children and young people to 
ensure implementation of their rights – in this instance, Article 12 (right 
to express their views, have them taken into account, and be heard in 
any judicial and administrative proceedings affecting them). If we are to 
adequately recognise their age and stage of development and the 
vulnerability which has brought them to a hearing in the first place, 
children and young people need support to prepare for and participate in 
the hearing process.

15. Given the formal and daunting nature of the hearing however much we 
seek to maintain informality, the complexity  of the issues discussed, the 
far-reaching impact of the panel’s decisions on their lives, ensuring them 
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support to participate helps put the child at the centre and move towards 
an ‘equality of arms’ for children and young people alongside adults. 
Recognition in the Bill of the importance of support to facilitate 
participation would help ensure the requirements of Article 6 of the 
ECHR (right to a fair hearing) – in relation to children and young people - 
is satisfied. The continuous nature of that support is critical too i.e. 
available throughout the hearing process – before, during and after the 
hearing session as effective participation necessitates good preparation 
and follow up. 

Advocacy
16. We are disappointed the recommendation of the Child at the Centre 

working group for a right to advocacy support does not feature in the Bill, 
particularly as we are aware there is strong support amongst children’s 
organisations for the advocacy provision being available to any child or 
young person who wants it.  

17. Who Cares? Scotland was a member of the working group and 
contributed to the debate in relation to advocacy. We attach the paper 
prepared for the Project Board. 

18. We strongly recommend the Bill includes a right to free and independent 
advocacy. Putting this on the face of the Bill still allows for the more 
detailed consideration of issues relating to service design, standards and 
monitoring arrangements. We are aware of work underway following 
publication of the Scottish Government-commissioned scoping study on 
advocacy services for children and young people but suggest this would 
not preclude establishing an overall right of access in the Bill for those 
very vulnerable children and young people involved in children’s 
hearings system. 

19. We also suggest that an additional duty be considered to ensure added 
transparency and accountability – to ensure advocacy support is 
explained and offered if required. Again, this offers clear separation – in 
this instance between ensuring advocacy support is provided and 
providing it in practice. (Big Words and Big Tables – Children and Young 
People’s Experiences of Advocacy Support and Participation in the 
Children’s Hearings System, Scottish Executive, 2006). 

20. Access to legal advice and representation is an important right and 
provides an important element of protection for children and young 
people, but we recommend as above additional provisions to facilitate 
participation which would help avoid the development of a potentially 
more adversarial system undermining the system’s welfare focus. The 
support of an advocate, based on our experience, in supporting children 
and young people at children’s hearings and in other formal processes 
such as Looked After Children Reviews and meetings under Vulnerable 
Young Person’s Procedures, is effective in ensuring children and young 
people are heard. 
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Warrants to Secure Attendance and Enforcement of Order – Age -Appropriate 
Options – Sections 102, 161 
21. We are concerned that a police station and police cell appears in the act 

as an ‘appropriate’ place to detain children and young people.

22. We said in our submission to the Scottish Government consultation on 
the Draft Bill (Sept 2009), we recognise that, in some circumstances, this 
could be an important safeguard. Equally, though, this could be a quite 
terrifying experience for a child or young person. We continue to 
recommend that police cells should be deemed an inappropriate option. 

23. In addition, this provision appears to go against the recent Concluding 
Observations of the UN Committee that ‘every child deprived of liberty is 
separated from adults in all places of deprivation of liberty’ (78 (d)). 

Enabling Children and Young People to Speak Up 
Children and Young People’s Right to Privacy – Withholding Information from 
Others – Sections 75, 76 and 171 
24. We are very aware from our day to day practice that children and young 

people whose trust in adults has been broken are inhibited about 
disclosing information when they feel insecure about how and if the 
information will be shared with others. 

25. We fully endorse giving the hearing the option to withhold information for 
reasons of protection and participation. This is a positive example of how 
to help children and young people to participate and have greater 
‘equality of arms’ with adults when they feel particularly vulnerable and 
disempowered.

26. However, we suggest a small point of clarification would give additional 
reassurance – by stating in S75.3 and 76.3 that S171 takes precedence 
in circumstances as described to allow the panel not to explain what has 
taken place to the relevant person or relevant person’s representative 
during their absence.  

27. We urge this provision also be given consideration in relation to 
information children and young people provide which is then recorded in 
reports. The same anxieties apply. 

Determination of Relevant Person Status – Section 80, Section 185 
28. There appears to be no provision for the views of the child or young 

person to be sought by the hearing in relation to who ‘has (or has 
recently had) a significant involvement in the upbringing of the child’. 
Given Scottish Government’s commitment to participation, this appears 
to be an omission.

29. We suggest there also needs to be clear provision as to how a relevant 
person is deemed to no longer to be one. This relates directly to children 
and young people’s right to privacy when the pattern of their lives results 
in several people consecutively becoming relevant persons.  
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30. In our submission to an earlier consultation on children’s hearings 
reform, one young person articulated her sense of unfairness and 
frustration that her mother continued to receive papers and have the 
right to attend hearings long after she was an important figure in the 
young person’s life. 

Local Authority Accountability – Breach of Duties and Application for Order – 
Sections 140 -144 
31. Who Cares? Scotland welcomes the inclusion of Section 140 and 141 in 

the revised Bill. This will help ensure that decisions made by panel are 
implemented. Children and young people often come to us seeking 
support about decisions from panel not being implemented. The 
inclusion of these sections will ensure closer monitoring of outcomes, as 
well as assisting in identifying good practice and improving hearings 
practice.

32. We welcome measures to ensure hearing outcomes are monitored not 
only to ensure accountability but to facilitate better outcomes for children 
and young people. 
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Appendix A 

Children’s Hearing Bill - Proposal for an Advocacy Service 

Purpose of advocacy service 
33. To ensure that every child or young person, who is capable of forming 

his or her views, is enabled to take up their right to have these views 
heard and taken account of within the Children’s Hearing System and 
that their participation in the process is optimised.  An advocate is there 
for the child to support them to express their views and not those of any 
other interested party. The advocate will remain independent. 

Advocacy Service 
34. The advocacy service should have appropriately resourced management 

oversight and responsibility for development, implementation and 
monitoring of national CHS advocacy standards. 

35. Every child or young person being considered by the Reporter as the 
subject of a Children’s Hearing, and who is capable of forming his or her 
own views, would be offered the support of an advocate. The 
presumption would be that a child or young person is able to form a view 
until/unless a proactive assessment has been made that this is not 
possible.  If a child chooses to involve an advocate (s)he should have an 
automatic right to attend the hearing. A child or young person who 
chooses to have an advocate may also have a safeguarder and/or legal 
representative if required, as these roles carry different responsibilities 
and functions. However the availability of an advocate may reduce the 
need to involve some other professionals on occasions.

Who should be an advocate 
36. Whether the advocates are paid or unpaid is less important than the 

skills and expertise they bring. Advocates should be individuals who 
have an interest and expertise in communicating with children and young 
people. Rather than identifying particular professional expertise it will be 
more about meeting a set of criteria at recruitment, followed by specific 
accredited and assessable training, regardless of previous experience. 
Regular supervision, evidencing compliance with national standards, will 
be undertaken for as long as they provide advocacy services.  

Role of an Advocate 
37. Advocates will have an important role before, during and after the 

hearing.

38. Before: to engage with and prepare the child in advance ensuring they 
are able to make fully informed choices about what they want to put to 
the panel, exploring different actions and consequences and to agree 
what support they may need to be able to do this. 

516



39. During: to help the child in whatever way is most appropriate for that 
individual to feel part of the Hearing, to get their views across, and to 
ensure that discussions and

40. decisions are explained clearly so that the child can understand. The 
advocate will work to ensure that the child’s views are heard, taken 
account of and recorded at the Hearing. 

41. After: to check with the child that they understand the reasons for the 
panel’s decisions, the implications of hearing decisions and that they 
know how they can appeal if they are unhappy with the outcome. The 
advocate will also be available to support the child through any 
continued Children’s Hearings or court appearances. 

APPENDIX 2 - Who Cares? Scotland - Approach to Advocacy 

42. Who Cares? Scotland is here for you - children and young people who 
are or have been looked after. 

43. We can help you speak up about what you want, need or have a right to. 

44. If you don’t feel you can speak to other people about what’s important to 
you, come and speak to us and we can do this for you. 

Heather Gray 
Chief Executive 
29 March 2010 
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Scottish Parliament 

Education, Lifelong Learning and 
Culture Committee 

Wednesday 14 April 2010 

[The Convener opened the meeting at 10:05] 

Children’s Hearings (Scotland) 
Bill: Stage 1 

The Convener (Karen Whitefield): Good 
morning. I open the 10th meeting in 2010 of the 
Education, Lifelong Learning and Culture 
Committee. I remind all those present that mobile 
phones, BlackBerrys and any other electronic 
devices should be switched off for the duration of 
this morning’s committee meeting. 

I have apologies from Aileen Campbell, who is 
unable to join the committee today due to illness. 
She has been replaced by Dave Thompson. We 
also have apologies from Ken Macintosh, who is 
unable to join us today because he is on paternity 
leave. His wife gave birth to their sixth baby on 
Saturday—baby Ruth Elizabeth has joined the 
Macintosh clan. I am sure that we all wish Ken 
Macintosh and the baby well. 

Our first and only item on the agenda today is 
the committee’s continued consideration of oral 
evidence on the Children’s Hearings (Scotland) 
Bill. I am pleased to welcome the first of two 
panels of witnesses this morning. We have been 
joined by Tam Baillie, Scotland’s Commissioner 
for Children and Young People; Morag Driscoll, 
director of the Scottish Child Law Centre; Louise 
Warde Hunter, strategic director of children’s 
services at Action for Children Scotland; SallyAnn 
Kelly, head of children’s services operations at 
Barnardo’s Scotland; and, last but not least, 
Heather Gray, chief executive of Who Cares? 
Scotland. Thank you all for your attendance this 
morning and your written submissions in advance 
of the meeting. 

We will move straight to questions. I start by 
asking for your general views on the bill, whether 
its proposals will enhance or detract from 
children’s rights and whether any areas could be 
considered further, to enhance the rights of 
children who appear at children’s hearings. 

Tam Baillie (Scotland's Commissioner for 
Children and Young People): I welcome the bill, 
which has been many years in gestation. 
Committee members will be aware that the review 
process that started back in 2004 has been 
through many twists and turns as well as two 
separate Administrations and that it has taken 

numerous different turns recently. I welcome the 
fact that we are now discussing the Children’s 
Hearings (Scotland) Bill. I also welcome the 
general direction of travel and some of the major 
structural and process changes that are suggested 
in it. It is pretty complex—a series of tricky 
questions are being addressed and I am sure that 
I and other people will get a chance to discuss 
them. There are missed opportunities in some 
parts of the bill, such as the age of criminal 
responsibility and the extension of the hearings 
system to 16 and 17-year-olds. Some major things 
are addressed, but the bill will not address other 
matters. That is my general take on things: I very 
much welcome our being here today to discuss 
the bill and I welcome many of the proposals in it. 

Louise Warde Hunter (Action for Children 
Scotland): Thank you for the opportunity to 
contribute to this discussion. In view of our recent 
work, including the reconvening of the Kilbrandon 
inquiry in 2003, I think that a number of Tam 
Baillie’s points are well made. A key issue for us is 
the participation agenda, which must be not only 
put into action on the ground but enhanced and 
supported to ensure that it contributes towards a 
listening culture that truly involves young people. 
We need to move beyond a tokenistic notion of all 
that. 

Secondly, again echoing Tam Baillie’s 
comments, I believe that there is a very strong—
indeed, unanswerable—case for extending the 
hearings system to 16 and 17-year-olds to deal 
with appropriate offences. After all, given the rates 
of reconviction, we all know the future for people in 
that age group who go through the normal criminal 
court. 

Morag Driscoll (Scottish Child Law Centre): I 
echo those comments and add that the Scottish 
Child Law Centre has been particularly impressed 
with the receptiveness of the Government, and 
particularly the bill team, to the wide range of 
interests that have commented as the bill has 
been developed. We are very grateful for their 
willingness to listen. Indeed, based on my 
experience of working on many bills, I have found 
it unusual just how receptive people have been to 
the concerns that have been expressed about the 
hearings system. 

However, although we welcome many things 
about the bill, we are particularly concerned that 
the reality of the child’s voice has not been 
strengthened. The bill might have built in children’s 
right to have a voice, but it has not addressed the 
practicalities of how the child—not, I point out, the 
elephant—in the room can have his or her say. 
We also strongly recommend that consideration 
be given to extending access to the hearings 
system to the vulnerable 17 and 18-year-olds who 
would benefit from it, leaving the sheriff courts and 
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higher courts to deal with more serious offences. I 
am sure that other issues will arise as we go on. 

As I have said, we very much welcome a lot of 
the bill, but much of the devil will be in the 
regulation. Moreover, much of the bill simply 
rearranges the furniture instead of strengthening 
the system to get better outcomes for children. 

SallyAnn Kelly (Barnardo's Scotland): 
Barnardo’s Scotland welcomes the bill and is very 
pleased to be involved in the consultation. I 
certainly echo many of my colleagues’ comments. 

We are very interested in discussing further the 
real participation of children and their families in 
the hearings system, and I certainly think that, if 
we are seeking to modernise the system so that it 
lasts for the next couple of decades, we now have 
an opportunity to have the much broader 
discussion that we need on what it will look like for 
children and their families. We are also interested 
in having further discussions on how, if we are to 
make statutory bodies accountable, we can extend 
the multi-agency approach to protecting and 
supporting children beyond local authority 
boundaries. After all, in these modern times, much 
of what children rely on lies outwith the local 
authority area. 

Heather Gray (Who Cares? Scotland): Who 
Cares? Scotland very much echoes colleagues’ 
comments. Over the past 40 years, children’s 
needs as well as the legislative and policy context 
have changed significantly and it is really good 
that the bill has started to reflect some of that. 

We are also really pleased that the bill focuses 
on participation but I and Who Cares? Scotland 
share some of Morag Driscoll’s concerns about 
how those rights will be enacted and how we will 
ensure that certain vulnerable children and young 
people can participate in the hearings system. We 
are particularly concerned about access to 
advocacy before, during and after involvement in 
the system and the support that children and 
young people receive to allow them to participate 
fully and their voices truly to be heard. 

10:15 
The Convener: Thank you for those comments, 

which take me nicely on to my next question, on 
the voice of children, which is an issue that you all 
flagged up. There are concerns that as the 
hearings system has developed and as an 
increasing number of people attend hearings, the 
voice of the children who attend is being drowned 
out and it has become almost impossible for 
children to be heard or even, sometimes, for it to 
be recognised that if a child says nothing they are 
telling you something by their silence. As 
organisations representing children, do you have a 
view on how we can ensure that the voices of 

children are more effectively heard by the hearings 
process? 

Morag Driscoll: Yes. Our belief is that the 
process needs to be flexible. Children need to 
have the right to a choice. If they wish to take 
someone with them, it is their choice whether they 
take uncle Fred, grandpa, a lay advocate or their 
favourite teacher. It needs to be the right person 
for the child rather than a stand-alone advocacy 
service.  

The other point, which I think was originally 
made by Maggie Mellon, and that people have 
agreed with, is that there should be a requirement 
for a stand-alone report to the hearing on the 
child’s view. It does not have to be done by social 
work; it can be done by the person who knows the 
child best, whether it is granny, teacher or their 
key worker in an establishment.  

Finally, we feel that children need more 
preparation time. There should be a duty on the 
panel chair—who I believe is now called the 
chairing member—to satisfy themselves that the 
child has had adequate opportunity to prepare and 
understands enough of what is going on. If that is 
not the case, the panel chair should delay the 
hearing, unless it is time sensitive. A stand-alone 
report might go a long way to satisfying the panel 
that the child has had adequate opportunity to 
prepare for the hearing. However, as it stands, if 
there are late reports, the child is just asked, “Are 
you happy to go ahead?” It would be a brave 10-
year-old who said, “No.” 

Tam Baillie: We are asking a lot of the hearings 
process. Life-changing decisions are often being 
made and there are lots of people around the 
table. It is difficult for children to feel properly 
engaged in the process. I agree that there needs 
to be maximum focus on support for children and 
young people before they go into the hearings 
system. The best advocates for children are the 
team of people who should be working with the 
child or young person in the lead-up to that point. 
We already have policies in place in the getting it 
right for every child policy framework, which 
should have identified needs that are being met by 
a range of professional staff. The best support can 
be offered to children in the lead-up to the hearing.  

There will, however, be cases in which no one 
can be identified to fulfil the advocacy role for a 
child or young person. For that reason, I am 
disappointed that the bill does not encompass a 
right to advocacy services. However, my 
overwhelming view is that children and young 
people’s best advocates are those with whom they 
are familiar. I agree that time and energy needs to 
be put into that. I would hope that the combination 
of the reforms in getting it right for every child and 
the children’s hearings will ensure that children are 
properly supported in the lead-up to a hearing.  
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The other tension is the speed with which a 
hearing is held. By ensuring that a child is properly 
prepared for the hearing, you do not want to 
create undue delay. It is important that the hearing 
happens as close to whatever prompted the 
referral as possible. Checks and balances need to 
be built in. I hope that due consideration will be 
given to other reforms, such as getting it right, to 
ensure that children receive support in the lead-up 
to what is essentially statutory intervention—as 
opposed to measures that can be implemented 
outwith the framework of the hearings system.  

SallyAnn Kelly: Barnardo’s Scotland would 
welcome the inclusion of advocacy for children in 
the children’s hearings system. However, as with 
many other aspects of the bill, the devil is in the 
detail. We support the Scottish Child Law Centre’s 
position that children should be spoken to and 
have their views taken about where that support 
best comes from. Tam Baillie is right to say that 
we need to be clear about the point in the process 
at which that kicks in. In putting in place 
appropriate support to allow children’s voices to be 
heard and to help children truly to understand the 
process—children tell us that they simply do not 
understand the process; they receive letters out of 
the blue and do not know what they are about—
we need to be careful that the protections for 
children complement the timescales for completing 
reports. 

We might need to review time interval standards 
to ensure the proper participation of children. The 
better outcome is that children are fully involved in 
and understand the process, but that might 
squeeze some timescales that apply to report 
preparation. We know that delay in report 
preparation is another anxiety for children and 
their families, so we need to strike a balance. 

Louise Warde Hunter: Action for Children 
surveyed a range of our service users and about 
51 young people responded about their 
experience of the children’s hearings system. It is 
important to let the committee hear a few of their 
key points about participation from their point of 
view. 

One overwhelming view was that children who 
had a social worker or care worker who spoke up 
for them and who was on their side said that they 
liked that. Just under half wanted private time 
without a parent or carer; slightly fewer did not 
want that. I agree with Morag Driscoll that choice 
for the young person is incredibly important. Some 
young people said privately that they would feel 
anxiety about being away from their mum or other 
family member, but others felt that being able to 
choose was incredibly important. 

Of the 78 per cent who had spoken up in their 
hearings, half thought that they were listened to. 
That is good news, but one in three—which is still 

far too many—felt that they were not listened to. 
Article 12 of the United Nations Convention on the 
Rights of the Child says that a young person has 
the right to be heard and to have their views taken 
into consideration on matters that affect them. It is 
not enough for the voice to be heard—the young 
person must understand how their views influence 
decision making in relation to them. That closes 
the loop. 

I return to the heart of the issue about the 
language that is used. A high proportion of those 
surveyed felt that they understood what the panel 
said, but lots of references were made to jargon 
and difficult words that made it difficult for young 
people to understand proceedings. The young 
people who gave examples of what that felt like or 
what that meant had inferred that whatever 
messages the panel gave them were almost as 
equally threatening as they were positive. 

Members can imagine that young people feel 
anxious when they go into a hearing. One issue 
that relates to participation and is way further 
upstream is how the people who are involved in 
the hearings system are recruited, trained and 
developed to work with young people in that 
environment. One young person made a telling 
comment about what they did not like. They said 
that the hearing was about 
“Normal people thinking they know what you’ve been 
through but they don’t know about your lifestyle”. 

There is something in that about young people still 
feeling in front of a panel an absence of empathy 
in the room. In the construct of the welfare 
environment, surely that empathy should exist. 
Appropriate training and development of those 
who are involved will be key to enhancing that. 
That is the upstream bit to make participation a 
reality. 

Heather Gray: Children and young people in 
the hearings system should have access to 
independent advocacy, and what independent 
advocacy can do and what it can support them 
with should be explained to them.  

I agree with Morag Driscoll. It is important that 
the child has someone they can trust. Often, we 
are working with children whose trust in adults has 
been completely broken. They are apprehensive 
about sharing information and what will happen to 
it. It is really important that we ensure that 
structures are in place to provide support for such 
children and to allow them to express their views 
through the hearing. 

I absolutely endorse what Louise Warde Hunter 
says about the training of panel members. Young 
people frequently tell us that they did not 
understand what panel members said, that panel 
members did not understand about their lives and 
that they did not know how to communicate with 
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them. Not only is panel training vital; it is vital that 
young people are involved in it. 

Morag Driscoll: There is a lot of agreement 
around the table today.  

We have advocated that a simple, one-sheet, 
A4-sized piece of paper be sent to the child or 
young person, saying what the hearing is about 
and what the recommendations are. Children and 
young people get for their hearings a stack of 
paper that would choke a goat. It would be 
intimidating for a literate adult, so how a nervous, 
damaged child is supposed to cope with it I do not 
know. Parents have a hard time getting through it.  

My suspicion is that a simple report for the child 
would go a long way to help the family member or 
other untrained person to support them. It is also 
my suspicion that the families would all read that 
report and gain more from it than they do from a 
stack of papers written in formal language. 

Karen Whitefield: Who would be responsible 
for preparing that report? 

Morag Driscoll: If somebody prepares a report 
for the hearing, is there any reason why they 
should not prepare a child-friendly synopsis to go 
along with it? 

Kenneth Gibson (Cunninghame North) 
(SNP): The Children (Scotland) Act 1995 sets out 
grounds for referral to a hearing. Those are being 
changed: some of the obsolete grounds are being 
removed—for example, glue sniffing and incest 
are being taken out—but domestic violence is 
being added. Are those the right grounds to be 
removed and added? What further changes could 
be made? 

SallyAnn Kelly: Barnardo’s supports a 
domestic violence ground being included in the 
bill. We work every day with children who live in 
situations of domestic violence. I was in a local 
authority for nearly 20 years and worked with the 
hearings system. When children went to hearings 
for cases in which domestic violence was a factor, 
it was always a tension for me that the mother—
with whom we sat on many occasions—was 
presented with a ground of lack of parental care, 
which, in fact, related to domestic violence. The 
addition of domestic violence remedies a highly 
unfortunate aspect of the previous legislation. 

Tam Baillie: Domestic abuse has been the 
main reason for increasing referrals, so it is 
appropriate that our grounds for referral reflect that 
fact. In fact, there were some attempts earlier to 
try to bring domestic abuse into them, so it is 
welcome. 

I have some issue with the overlap with the 
Criminal Justice and Licensing (Scotland) Bill, 
which is currently going through the Justice 
Committee. That bill contains a proposal for the 

minimum age for prosecution to be raised to 12. I 
am entirely in agreement with that. However, I 
urge and am encouraging the Government and the 
Justice Committee to consider raising the age of 
criminal responsibility—that is, to raise to 12 the 
age at which a child can be referred to the 
children’s hearings system on the offence 
ground—and I do not see any evidence that that 
crossover has been considered. It would be a 
significant move and a really helpful development 
in the operation of the children’s hearings system.  

One of my disappointments is that although 
specific grounds of referral have been considered, 
there has been no crossover with what could be a 
significant development through the Criminal 
Justice and Licensing (Scotland) Bill. 

10:30 
Morag Driscoll: We welcome the change with 

regard to domestic violence. It is an extra blow for 
a parent who is suffering domestic violence to be 
accused of failing to care for his or her children 
who have been suffering the same violence. 

One issue that has not been addressed and 
which should be considered relates to forced 
marriages. You might just be able to shoehorn in a 
young person at risk of being forced into marriage 
but it will be difficult to find room for their siblings. 
It is a small but growing issue in Scotland and it 
should be included in the bill. 

I am also not quite sure how you would fit in 
some of the old bad association and moral danger 
grounds for referral set out in section 52(2)(b) of 
the 1995 act, which were useful for children who 
were getting into gangs but were not actually 
offending. It is worth seeing whether another 
ground could be tweaked to allow that to be 
covered. 

We would very much like children to be 
decriminalised, because criminalisation serves no 
useful function in helping the child to address his 
or her offending behaviour. Frankly, when it comes 
to bringing children before a hearing, we would 
like one simple ground: the behaviour of the 
child—rather than their offending, their getting into 
drugs or alcohol and so on. What is wrong with 
that? 

We must also address the offence grounds for 
children who come to hearings showing up on 
disclosure certificates in later life. There is no 
reason why a 35-year-old’s disclosure certificate 
should show the shoplifting offence that they might 
have committed when they were 12. We need to 
address a number of issues that are having an 
unwarranted effect in later life. 

As for the rest, I will leave that to my colleagues. 
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Tam Baillie: I thought that it might come up 
later, but I want to add weight to comments about 
the rehabilitation of offenders and offences 
remaining on criminal records. For the time being, 
I support calls for the issue to be examined, 
because the reform must be implemented. 

Kenneth Gibson: So, apart from the grounds 
for referral, the witnesses seem generally happy 
with the way in which the referral system works. 

I find it difficult to ask this because each 
question opens up a can of worms that I am aware 
other colleagues will ask about, but do the 
witnesses have any other specific comments 
about referral? 

Tam Baillie: The issue is what happens before 
the hearing. There are encouraging signs that 
consideration is being given to referrals prior to the 
hearing. As the vast increase in referrals has 
swamped the system, the introduction of 
administrative considerations before a referral is 
made to the hearings system will be helpful. Of 
course, such moves are part of the other reforms 
to children’s services and are very welcome 
because, after all, referrals should be made to the 
children’s hearings system because a child is in 
need, or is thought to be in need, of statutory 
measures rather than as a way of flagging up 
concerns. There should be other ways of flagging 
up concerns and I am encouraged by certain 
practice developments that will help the hearings 
system to focus on the children who most need 
statutory intervention. 

Morag Driscoll: For some time now I have 
been banging on about another concern about 
offence grounds. If an adult who faces a series of 
alleged offences pitches up at the sheriff court 
without a solicitor, the sheriff will say, “I think I’d 
like you to see the duty solicitor.” The duty solicitor 
will have a quick look at the summons and the 
evidence and advise that person whether they 
should plead guilty. Children who face offence 
grounds at a hearing do not have that privilege. 
That is especially the case with offences under the 
new Sexual Offences (Scotland) Act 2009, in 
respect of which the only evidence is likely to be 
what the children themselves have said—and we 
should remember that they will not have had a 
solicitor present when they were questioned by the 
police. The child’s mum might say, “If ye did it, 
hen, you should say.” There might not be sufficient 
evidence. If they accept the grounds, they accept 
that they committed an offence without ever 
having any legal advice. We would regard that as 
intolerable for adults. The only time the child will 
see a solicitor is if they deny the grounds for 
referral. If we are to criminalise children at all we 
should extend to them the same protections that 
we extend to adults who are accused of offences. 

The Convener: That takes us on to more 
detailed questions about criminalising children. 

Christina McKelvie (Central Scotland) (SNP): 
Morag Driscoll’s comments are impeccably timed, 
because I am just about to ask about criminalising 
children. 

In our first evidence-taking session, on 17 
March, I quizzed the bill team on the impact of the 
Criminal Justice and Licensing (Scotland) Bill on 
the age of criminal responsibility and grounds for 
referral and on how that impacts on the Children’s 
Hearings (Scotland) Bill. It was interesting to hear 
some of your comments on that, but I want to 
explore a wee bit more the issue with the retention 
of offence grounds and how we can remedy that, 
because it is vital. 

I have a young constituent who wants to get into 
the police, but he did something when he was 
14—something quite mild in the grand scheme of 
things—and the police will simply not accept him. I 
am concerned with that impact on a young 
person’s life and how we deal with it. I would like 
to get the witnesses’ thoughts on that before I go 
into more detail. 

Morag Driscoll: It might be simple to change 
the offence ground to a ground that the child’s 
behaviour was such that, if they were an adult, it 
would have been a criminal offence. The non-
criminal grounds of referral do not show up. The 
only children who come to a hearing because they 
have offended are those who are in need of 
compulsory measures of care because the rest of 
their life is in a mess. The child who comes from a 
stable home and is getting good guidance but 
commits an offence will not come to a hearing; the 
reporter will take no action. That means that we 
are slamming vulnerable kids with a double 
whammy.  

Perhaps we need to reconsider why we use 
offence grounds. When I was a reporter, I could 
use the ground, which is now available, that the 
child was out of the control of a relevant person. I 
certainly used that ground with children who 
offended under the age of eight if other things 
were going on, because I was looking at their 
needs, not their behaviour.  

By continuing to use offence grounds, we are 
considering the behaviour, not the child. Perhaps 
we need to get our heads around the fact that just 
because a child is not accused of a criminal 
offence does not mean that we are patting them 
on the head and letting them off with it. We want to 
deal with the child in need. Their behaviour is the 
reason why they come to our attention. It is the 
child, not the offence, who comes to the hearing, 
unlike the adult who offends. Perhaps we need to 
get our heads around whether we need offence 
grounds to be offence grounds. 
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Tam Baillie: That is precisely the issue that I 
was getting at when I spoke about my 
disappointment with the bill’s reach. 
Coincidentally, the Criminal Justice and Licensing 
(Scotland) Bill proposes to raise the minimum age 
of prosecution. I suggest that we go further and 
that the age of criminal responsibility should match 
the minimum age of prosecution. I would like it to 
go beyond that, but if it was to match the minimum 
age of prosecution for now, that would introduce 
some consistency. I agree that we should look 
way beyond that. 

This is a highly contentious matter but, for me, it 
is important to how we view children and young 
people, criminalise them and value them. As a 
starting point, there is an opportunity—a missed 
opportunity, as it stands—in the bill to address 
that. If the committee’s deliberations lead it to 
conclude that it would be sensible at least to 
match the minimum age of prosecution, I urge it to 
make representations to the Justice Committee to 
that effect. This committee is the lead on the 
Children’s Hearings (Scotland) Bill. 

The associated issue is the fact that, as the law 
stands, the Rehabilitation of Offenders Act 1974 
has lifelong consequences for children as young 
as eight. That is another issue that the committee 
could consider. It could seek guidance from the 
Government on its detailed plans in regard to that 
act. That is one of the consequences of having 
such a young age of criminal responsibility—it has 
very long consequences for children and young 
people. 

Christina McKelvie: In our previous evidence 
session, several members asked about that. My 
colleague Ken Macintosh asked a specific 
question about it. We have received feedback 
from the Government, which states that ministers 
are 
“currently considering the Scottish Government’s position 
regarding the retention of offence grounds, from children’s 
hearings, on a criminal record certificate”. 

So the Government is considering that. What 
participation have you had in that consideration 
and how is it being done? How would you like it to 
pan out? 

Tam Baillie: The committee will have the 
opportunity to ask the minister about the issue, 
and I urge members to do so, because it is 
significant and can have lifelong consequences for 
children and young people. You say that the 
Government has indicated that it is working on 
that, but it has taken a long while. As I said, the bill 
has been six years in gestation. If work is being 
done on the issue at Scottish Government level, it 
would be most helpful for the committee to know 
exactly what stage those deliberations are at and 
to get detailed answers, as the issue has an 

impact on all children and young people who go 
through the hearings system. 

Morag Driscoll: I will give a little scenario. 
Somebody could be convicted or go through a 
hearing on offence grounds in relation to the new 
offence of consensual sexual activity between 
young people. Imagine the impact that that would 
have on them in later life if they wanted to be a 
nurse, teacher, nursery worker or child care 
worker, or if they wanted to help their daughter’s 
brownie group. Talk about unintended 
consequences. We could be affecting the future of 
those already vulnerable kids who have a lot of 
strikes against them. Someone might pull 
themselves out of the mess that adults made of 
their childhood and want to make something of 
their life by joining the police or the armed forces 
or being a teacher, but that offence might show up 
on a disclosure certificate. Is that even close to 
being proportionate to the offence of having had 
consensual sexual activity when they were under 
16? 

Tam Baillie: DNA retention is another issue that 
is being considered as part of the Criminal Justice 
and Licensing (Scotland) Bill. I have serious 
concerns about the approach to the trigger 
offences for the retention of DNA, one of which is 
currently assault. The scenario that I have given in 
evidence on that bill is that, in theory, an eight-
year-old could be charged with assault, and if that 
was a trigger offence, that eight-year-old would 
have their DNA retained. That concern relates to 
whatever system we set up for the children’s 
hearings system. The committee is not 
considering that proposal—it is being considered 
by the Justice Committee. I have already made 
representations to that committee on that issue, 
which I think I shared with members of this 
committee. In considering the link between the 
Children’s Hearings (Scotland) Bill and the 
Criminal Justice and Licensing (Scotland) Bill, if 
members share my concerns on that issue, I urge 
you to make representations to the Justice 
Committee. 

Christina McKelvie: It is an issue on which the 
committee is clear. There is consensus that we will 
make progress on it. As an individual, I have been 
pushing for action on the issue for a while, 
particularly in relation to the United Nations 
Convention on the Rights of the Child and how we 
do things for kids in Scotland. 

Tam Baillie: I would be happy to give you 
further detail on the issue if that would help you in 
your representations to the Justice Committee. 

Christina McKelvie: Before I move on to the 
issue of safeguarders, I have a brief comment 
about the impact on kids in later life. Sometimes, 
they are the very people whom we want to work in 
the system, because they understand the issues. 
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Morag Driscoll read out a quote about “Normal 
people” not understanding others’ lives. That is a 
vital issue. 

To move on to safeguarders, people who have 
been through the system are the type of people 
who should be safeguarders. I have a clear 
understanding that a safeguarder should be 
someone who understands the circumstances 
rather than just the legalese. In their written 
submissions, many organisations express concern 
about how safeguarders will work and will impact 
on the system. What is your experience? What are 
your concerns? What are the answers and the 
remedies? 

10:45 
Morag Driscoll: Lord Gill’s civil courts review is 

quite useful in this respect, because it looked at 
the role of curators and safeguarders in the civil 
courts and recommended that there be standards, 
monitoring and some sort of organisation to 
ensure that people who become safeguarders get 
sufficient training to do the job and, if they are 
rubbish at it, cease to do it. Why are we not 
extending that approach to children’s hearings? 
Would it not be simple to scoop up children’s 
hearings safeguarders and to place them in the 
same system? Safeguarders are often 
safeguarders at court as well as at children’s 
hearings. It could be useful for safeguarders who 
are appointed by a court to continue into the 
children’s hearings system and vice versa. Such 
an approach would provide consistency across 
Scotland and a guarantee that the right people 
were becoming safeguarders. 

When I became a safeguarder, it took me three 
years to get through the paperwork with my local 
authority, which was crying out for female 
safeguarders. Perhaps we can get a system that is 
faster and more effective for kids, without being 
overly elaborate and expensive. 

SallyAnn Kelly: My experience of working in 
the children’s hearings system indicates that one 
key issue for the system is the consistency of 
safeguarders. I support the provision of better 
training and advice to safeguarders. Another issue 
is the accessibility of the safeguarder’s report. In 
extremely complex cases, especially in relation to 
decisions about permanency for children, reports 
can be lengthy, but they are crucial to enable 
people to understand not only children in such 
situations but parents. We need to give due 
consideration to how we summarise in the 
children’s hearings system safeguarders’ views on 
children and their parents. 

Christina McKelvie: What is the appropriate 
role for safeguarders? There is some concern 
about where they sit in the new system. 

Morag Driscoll: They should be completely 
independent of the system. They should not be 
part of either of the new organisations, because 
the child and the family must be able to rely on the 
fact that the safeguarder is not controlled or 
influenced by anyone. Part of the problem with 
safeguarders is that their role is not properly 
understood by children and families. They are 
there to represent the interests of the child, not to 
represent the child. They can advocate exactly the 
opposite of what the child and family want, but that 
is not fully understood. I have had people phone 
me to say that they have told a child to speak to 
the safeguarder, because she is her special 
person, but that is completely wrong. If we are to 
continue with the safeguarder system, which 
works very well, we must ensure that safeguarders 
are completely independent. If an organisation for 
court safeguarders and curators is to be set up, it 
makes sense to slot children’s hearings system 
safeguarders into the same place. 

Heather Gray: I echo the view that consistency 
is needed in relation to safeguarders. In our 
experience, there is huge variation across 
Scotland. People have difficulty understanding the 
role of the safeguarder and how it differs from that 
of an advocate. Sometimes the role is described to 
children in a very confusing way, which creates 
difficulties for them. I echo the concerns that have 
been expressed about the need for us to ensure 
consistency. 

The Convener: I seek clarification from Morag 
Driscoll on grounds for referral. Is it the Scottish 
Child Law Centre’s view that no child should be 
referred to a hearing on grounds of criminality or 
merely that the age of criminal responsibility 
should be 12? Its position was not entirely clear to 
me. 

Morag Driscoll: If we are going to criminalise 
children at all, the age of criminal responsibility 
must be raised from eight. Our age is the second 
youngest in the world: I believe that the age in 
South Carolina is six. At eight, we do not trust 
children to make decisions about which bus to get 
on, so we should not say that they have enough 
understanding to decide to commit a crime. We 
would like the age to be raised considerably. 
Twelve would still be among the younger ages of 
criminal responsibility in the world. 

Our view is that we should not criminalise 
children at all. We have to bring the behaviour of 
children who need compulsory measures of care 
to a hearing. In saying, “You haven’t committed an 
offence,” we cannot say, “Your behaviour is 
acceptable.” We have to deal with the behaviour, 
but do we have to say, “You have broken the 
criminal law and should therefore be treated as a 
baby criminal”? We need to address the behaviour 
and the reason for it rather than put a label on 
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somebody that young and say, “You are now a 
criminal.” In effect, that is what we are doing. We 
do not believe that that is a reasonable or rational 
approach to dealing with the offending behaviour 
of vulnerable young citizens and we need to look 
for ways round it. 

If we are going to bring children on offence 
grounds, it is right to require the criminal standard 
of proof. We need to look at the rehabilitation of 
offenders. However, if we want to get round that 
by saying, “Let’s not criminalise children, but let’s 
look at behaviour,” we could change the grounds 
of referral so that they are about the behaviour of 
the child. We could consider that, if they were an 
adult, the offence would be criminal, or we could 
focus on behaving in a way that puts other people, 
property or themselves at risk, which is what 
offending behaviour does. There are other ways of 
writing that down and dealing with it, which are not 
what the popular press would call letting children 
off with crime. 

Tam Baillie: The age is entirely arbitrary. It is 
sensible to set it at 12 now because that fits with 
other legislative proposals, but in the longer term 
we need to consider the value that we place on 
children and young people and the approach that 
we take to them, and I believe that we should 
consider progressively raising the age. There is a 
reasonable opportunity at present to raise the age 
to 12, and I urge the committee to consider that, 
but a better, more sensible approach to our 
children would be to consider progressively 
increasing the age. 

Louise Warde Hunter: If we take that thinking 
and extrapolate it, it takes us back to a 
progressive approach to older young people and 
the reason why we would lobby for 16 to 18-year-
olds who commit certain offences to be considered 
within the children’s hearings system. I make it 
clear that I am not talking about the most serious 
offences. 

There has to be a clearer recognition of the 
chaotic and difficult childhoods that many 
vulnerable young people have had. As Morag 
Driscoll said, we are all united around a vision of 
real outcomes for those young people, whereby 
they can go on to lead positive lives and be 
genuine contributors as young citizens and then 
as older, more mature citizens. Surely the 
evidence exists that, if someone is convicted of an 
offence before they are 18, they are hugely likely 
to be convicted again before their 22nd birthday. 
That happens in 80 per cent of cases. The system 
is not working. There is surely a chance to do 
something about it. 

Margaret Smith (Edinburgh West) (LD): I will 
almost play devil’s advocate for a moment. 
Christina McKelvie talked about representations 
that were made to her by a constituent on the fact 

that their life possibilities were to some extent 
blighted by something minor that they did in early 
life, when they were 14. An elderly gentleman 
constituent visited my surgery only last week—he 
has visited on many occasions in the past few 
years. He cannot get over something that was 
done to him by a child who was then dealt with by 
the children’s hearings system. 

We are very much focusing on the child, which 
is understandable and right, but the crimes that 
are perpetrated often are not victimless. 
Particularly at the 16, 17 and 18 end of the scale, 
we have to take into account the wider views of 
not just general society but the victims of crimes. 
How can we marry that with what you have said 
about making the system better for the child? 

Tam Baillie: That is why I say that we need to 
take a progressive view. Public opinion is that we 
generally need to value our children more as 
children, which is why I would take the first step by 
raising the age of criminal responsibility to 12. 
There is a need to bring public opinion to bear on 
how much value we place on our children and how 
we treat them as children, right the way up to the 
age of 18. However, in our current political climate 
and in light of current public opinion, we should 
pitch the age of criminal responsibility at 12 
because it fits with other legislative proposals that 
are being considered at the moment. Beyond that, 
it must be accompanied by a wider approach to 
the value that we place on children and young 
people. 

Morag Driscoll: What is being proposed is not 
all that radical a change from what we already 
have. At present, someone who is already in the 
children’s hearings system can stay in it until they 
are 18. If they commit an offence while on 
supervision when they are over 16, that offence is 
jointly reported to the fiscal and to the reporter, 
and they decide which is the more appropriate 
venue. A sheriff can still refer someone who is 
over 16 but is not on supervision to the hearings 
system for advice about which is the more 
appropriate venue. We already have that, and it is 
good that the young person has an input into 
which is the more suitable venue. Therefore, it is 
not that radical a change to say that all offences 
should be jointly reported. That would mean that 
the more serious offences would be more likely to 
be dealt with by the sheriff, but guess what? The 
High Court can already refer back to the hearings 
system for disposal someone who has been 
convicted of quite a serious offence. 

The slightly separate issue for the poor 
gentleman who was the victim of a crime—and let 
us not minimise what it is like to be on the 
receiving end of some children’s behaviour—is 
around what help is available to him. Also, are 
effective options available to either the courts or 
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the hearings system to address offending 
behaviour? Again, that can be very patchy. Some 
very good programmes deal with sexually 
offending children, such as the Lighthouse project, 
whose funding is in peril, and there are some very 
good programmes that deal with kids who commit 
road traffic offences. Some kids adore that stuff, 
and it leads to better outcomes. There is also 
victim awareness and restorative justice, where 
the gentleman could meet the offender face to 
face to tell him what effect his behaviour has had, 
and could realise that the young person is 
vulnerable and needs help, and that there are two 
victims to that crime. 

The hearings system cannot fix things for the 
victims; it can only look at what we are doing for 
children. We need to take a rounded approach to 
dealing with youth offending and ask what the 
options are. Do we have enough resources to deal 
effectively with some children whose behaviour is 
extremely challenging and whose problems are 
very complex? It might take a lot of work and 
money to repair the damage that has been done to 
them, but it will be even more expensive to keep 
them in jail for a long time when they commit 
serious offences as adults. There is no cheap fix 
for any of this in a recession. 

Louise Warde Hunter: I endorse what Morag 
Driscoll said. Allying the hearings system to the 
broad principles of restorative justice and victim 
impact assessment, and having that voice heard in 
mediation, is incredibly important. 

To go back to Margaret Smith’s elderly 
constituent, if any young person hurt or had an 
impact on my elderly parents—they would not like 
me to call them elderly—I would want to know 
whether that young person was likely to do that to 
anyone else. Surely you as politicians and we as 
civic leaders want to prevent such a young 
person’s criminality from being confirmed by going 
through the criminal justice system, as happens at 
the moment. The restorative principle is important 
in dealing appropriately with less serious offences 
and it could be enhanced. 

11:00 
Elizabeth Smith (Mid Scotland and Fife) 

(Con): I turn to the sensitive issue of the 
confidentiality of the child. As you know, 
confidentiality cannot currently be offered unless 
parents consent to it. Are you in favour of the bill’s 
proposal to increase the level of confidentiality? 

Morag Driscoll: Yes, but there is a huge 
technical problem with it. We tried to do the same 
thing in dealing with family matters in the sheriff 
courts, but it went to an appeal, which succeeded. 
Professor Norrie will know considerably more 
about that than I do. 

I am not sure that it falls within legislative 
competence for the bill to say that we will give 
complete confidentiality. I foresee a lot of appeals, 
which will probably succeed. If a decision is made 
on the basis of what a child has said, and the 
parent or carer—the “relevant person”—cannot be 
told what that is, how do they know that the 
tribunal is free and impartial? 

Such issues would apply in only a small number 
of cases, and panels can be creative in giving 
information without dropping the child in it. If Billy 
lives with his mum and wants to see his dad, but 
his mum is adamant that he cannot, and Billy 
says, “Yes, I want to see my dad,” he will get it in 
the neck when he gets home. 

I would love there to be a solution to that 
technical issue—it would be wonderful—but we 
come up against the European convention on 
human rights. 

Tam Baillie: My answer is yes, but the proposal 
highlights a tricky area in which the bill is trying to 
achieve its objectives. The proposal is well 
intentioned, in that it wishes to free the child from 
any fear of repercussions from anything that they 
say, and to that extent it fits with the right under 
article 12—which we discussed earlier—for the 
child to have a view and for that view to be heard. 
However, careful guidance to panel members will 
be needed on the threshold, the information and 
how that information is fed back to parents, for the 
reasons—such as appeals—that have just been 
mentioned. 

On balance, I am absolutely behind the 
proposal, but there could be some difficulties, and 
the implementation needs careful consideration. 
Someone has already mentioned that the devil is 
in the detail, and such a system will create some 
difficulties, but we should go with the intention 
because it fits with the article 12 issues that we 
discussed earlier. 

SallyAnn Kelly: Barnardo’s certainly supports 
the principal position with regard to hearing the 
information from the child. However, a lot of 
caution is required, and the situation could 
become more complex for the child if, as has been 
suggested, the definition of “relevant person” is 
broadened. It is difficult for the child to speak 
freely if a number of adults who are deemed to be 
relevant persons are at the hearing. That is a 
central consideration, and I would like to discuss 
further this morning the issues around that 
definition and how it might impact on different 
parts of the process. 

Elizabeth Smith: Assuming that your answer is 
a qualified yes, and that you go with the general 
theme because it fits with the principles of what 
the bill seeks to achieve, who should have an 
input on whether it is in the child’s best interests 
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for that confidentiality to be extended? Are you 
suggesting that the child might have an input? It is 
a difficult issue. 

Morag Driscoll: Other legislation might give us 
a guide. For example, under the Data Protection 
Act 1998, a person can veto access to their 
records if it would cause them undue distress or 
have a disproportionate impact on them. It will be 
a decision for the panel, really, which will have to 
have clear guidance on the criteria for extending 
confidentiality. Like much else in hearings, it will 
depend on the skill of the panel in talking to the 
child or young person. It might also be the case 
that, if it looks like a child will want information to 
be withheld, they will need some form of 
professional advocacy to help them through that, 
whether a solicitor or a properly trained advocate. 
Granny might be a wonderful advocate in helping 
the child to remember what they want to say to the 
panel, but she is not likely to be able to deal with 
such technical questions. It will be a complex 
decision. 

Tam Baillie: Remember that the hearing does 
not happen in isolation. I go back to what I said 
previously. Our legislation, regulations and 
guidance need to take account of the extreme 
positions, but the hearing is about trying to make 
the best decision for the child rather than being a 
place of disclosure, although there may be 
occasions on which the information that is 
produced has not been known to any other party. 
Paying sufficient attention and giving children 
sufficient support in the lead-up to the hearing is 
as important as what happens in the hearing. 
However, I accept that those are tricky matters. 

Elizabeth Smith: There is an issue here. As 
Tam Baillie rightly pointed out earlier, not all 
children are in a position to make that judgment, 
because it is an important value judgment that 
could have life-changing consequences for them. 
We need to get the balance right. If we permit 
increased confidentiality, the question is, who 
should take the decision to extend confidentiality? 
It is a difficult question, but do the witnesses have 
any suggestions as to how we could get over that 
difficulty? It would be interesting to tease that out. 

Louise Warde Hunter: To return to the first part 
of your question, there must be a core principle 
that the young person’s voice must be heard and 
taken into account. You asked whether the young 
person should be asked whether confidentiality 
should be extended, and the answer is absolutely. 
What the panel does with the confidential 
information and how it balances it is, as Morag 
Driscoll and others have said, the art of the well-
informed, well-trained and well-developed panel 
member in discussion, and acting in the child’s 
best interests. However, the fundamental issue is 

whether the young person should be asked, and if 
the matter is about them the answer is absolutely.  

Dave Thompson (Highlands and Islands) 
(SNP): Last September, the SCRA stopped 
reporters offering legal advice to hearings. The bill 
places that responsibility on the national convener. 
Is that proposal workable, and is it likely to be 
effective? If not, how can it be improved? 

Morag Driscoll: I understand the concerns 
about reporters and panel members having cosy 
chats about cases before a hearing. If that was 
happening, it would be unacceptable. However, is 
it a problem if, in front of family and child in a 
hearing, the panel asks the reporter, “Heather, 
could you remind us of the criteria for secure 
accommodation”? I do not think that that would be 
a big issue for anybody because it would not be 
done in private. Such advice is transparent and 
purely factual—the answer is, “The statute says 
that the criteria are such and such.” I do not have 
an issue with that scenario, and I do not think that 
any appeals are hidden anywhere in it. Panel 
members should have better training so that they 
feel confident enough about the technical matters 
to the extent that they do not have to ask those 
questions. However, if they want to ask a reporter 
openly and transparently in a hearing for purely 
technical legal information—not advice on how to 
proceed, but legal information—there is no issue 
for anyone to worry about. 

Tam Baillie: In all honesty, that question is best 
asked of the people who operate the system, are 
internal to it and have experience of the new rules. 
I have not heard that those rules on legal advice 
cause undue problems, although I stated in my 
written submission that it would be helpful to have 
further details about how the Government expects 
the proposal to operate. It might be worth asking 
the Government about that, because many of the 
operational questions and issues should be 
examined. To be frank, it would be helpful to have 
more detail on them. 

Morag Driscoll: It would be better to have a 
brief question answered than to have the hearing 
suspended while someone went out to make a 
phone call. Such a suspension could be very 
difficult for children and families. As Tam Baillie 
rightly said, there is not enough detail about what 
the proposal means. 

SallyAnn Kelly: Certainly in my experience of 
the children’s hearings system, the presence of a 
reporter who is clear about the reporter’s role—as 
most reporters are—is a very helpful mechanism 
within the hearing for dealing with points of law. 
Members of what is a lay tribunal sometimes need 
to ask questions about fairly complex issues, 
especially warrants or supervision requirements. 
The presence of the reporter provides them with a 
mechanism at the time for answering clear legal 
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questions. The panel should certainly not be led to 
a decision by the reporter. In my experience, 
reporters do not do that. Reporters answer 
questions of fact about the legal process. In my 
experience of dealing with children’s panels as a 
social worker and as a senior social worker, that 
was a very helpful part of the process. 

Heather Gray: The issue comes back to the 
need for consistency of training for panel members 
and the confidence of panel members. The 
national picture is very mixed if we look at the 
confidence, skills and abilities of panels and the 
support that some panels need. We see huge 
differences. However, I absolutely agree with 
Morag Driscoll that there should be no difficulty 
with a reporter providing a point of clarification 
during the hearing if that is done transparently. 

Morag Driscoll: A real plus is that the bill will do 
away with the multiplicity of confusing warrants. 
The interim compulsory supervision order is a very 
welcome innovation. It will be much more flexible, 
much more reasonable for children and their 
parents and much easier to understand. From the 
point of view of panel members, many of the more 
irritating complexities will disappear. However, 
there will be an interim period during which extra 
support will be required, especially for experienced 
panel members as they try to get their heads 
round the new system. The reporter might need to 
say, “This is equivalent to the old ground of such-
and-such”, or, “We would previously have used a 
warrant, but now we use this order.” I do not think 
that it would be prejudicial or influential for a 
reporter to provide the panel with simple, factual 
advice. 

Margaret Smith: My question is about secure 
accommodation. As I understand it, ECHR 
concerns have been raised about the current 
process because the decisions are not made by 
an independent tribunal. The bill will introduce an 
appeal to the sheriff as a way of trying to satisfy 
those ECHR requirements. Will the proposed 
changes to secure accommodation authorisation 
be better than the existing rules? Will they be 
consistent with the convention? What concerns 
have there been about how the present system 
has worked? 

Morag Driscoll: It has always been possible to 
appeal a decision. When someone is placed in 
secure accommodation, anyone can seek another 
hearing to ask that the decision be suspended 
pending the appeal. We have always had that. A 
child facing either a movement restriction order or 
secure accommodation has always had the right 
to a legal representative. I have not noticed any 
huge problems with that to date. 

My biggest problem with the bill is the proposal 
that the local authority should be able to move a 
young person out of secure accommodation 

without going back to a hearing. Our centre has 
received a number of calls about young people in 
that position. Sometimes—unfortunately, this is 
not all that rare—they are moved first and a 
hearing is then requested. The concern has been 
that they do not feel ready to be moved or that 
they do not feel that where they are to be moved 
to is the right placement for them. If, as is the case 
at present, it is necessary to return to a hearing to 
obtain permission for that, at least the young 
person can put their view and appeal the decision 
to move them, whereas under what is proposed in 
the bill they could not—they would be moved willy-
nilly. 

11:15 
Tam Baillie: As I said in my submission, secure 

accommodation authorisation is an another area in 
which it would be helpful to have the detail of the 
regulations, because they will govern the 
operation of the bill in that regard. In my 
submission, I asked for further detail on that to be 
published as soon as possible so that we know 
how the relevant part of the bill will operate. 

Margaret Smith: From the silence of the other 
witnesses, I take it that they share that view. 

Heather Gray: Yes. 

SallyAnn Kelly: Yes. 

Margaret Smith: I hear what Morag Driscoll 
says, but there appear to have been some ECHR 
concerns about the fact that, at present, such 
decisions are not taken by what would be referred 
to as an independent tribunal. Can you explain 
why those concerns have arisen if, as you say, an 
appeal process is already built in? 

Morag Driscoll: No. 

Tam Baillie: That is a question for the 
Government, I think. 

Margaret Smith: Okay. That is fine. 

Claire Baker (Mid Scotland and Fife) (Lab): I 
have a couple of questions about the enforcement 
of panel decisions against local authorities. 
Although taking a local authority to court remains 
the ultimate sanction, the process whereby a 
panel can action that will be different. The bill will 
allow a hearing to require the national convener to 
take the local authority to court, whereas at the 
moment the principal reporter can exercise 
discretion about whether to do that. What is your 
response to those proposals? The Convention of 
Scottish Local Authorities has expressed concern 
that they will remove flexibility from the system. 
How do the witnesses feel about them? 

SallyAnn Kelly: Barnardo’s Scotland urges the 
Parliament to be cautious about proceeding to 
implement the proposals as they stand. There are 
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certainly concerns about the national convener not 
having flexibility when it comes to compelling local 
authorities to take action. A wider issue relates to 
the multi-agency nature of the support that 
children receive in 2010, which is possibly quite 
different from the support that has been provided 
historically. 

If we are to go down the road of compelling 
authorities to do things, we need to look at the 
scope of that compulsion and where it should be 
directed. We should consider, for example, 
whether agencies such as health services should 
also be referred to in the legislation. If we go down 
that route, a bigger question arises, given that the 
provision of services within localities varies. We 
need to be clear that if any agency is compelled to 
take action, it can practically implement that 
action. We would need to be clear that the person 
who ultimately took a view on that would have the 
necessary breadth of local knowledge. 

Tam Baillie: We are not talking about a new 
power. The change relates to where such action is 
initiated. The opening question was about whether 
the bill would improve the rights of children and 
young people. In my view, the measure under 
discussion could be one of the most significant in 
the bill. I say that because I think that if a hearing 
decision is made, there should be an expectation 
that that decision will be followed through.  

I know that the proposal is based on anecdotal 
information about the non-implementation of 
supervision orders. For me, it is not the case that 
the information is anecdotal; I think that there is 
evidence. In 2002, there was evidence of the non-
implementation of hearing decisions. More 
recently, the Social Work Inspection Agency has 
regularly reported on whether cases are allocated 
within social work departments. The problem is not 
universal, but there are areas where children are 
not allocated, including on occasion looked-after 
and accommodated children and young people. 
There the non-implementation of hearing 
decisions is a significant issue.  

On the shift from “may” to “should”, notice is still 
given and representations can be made to the 
courts, which means that there is plenty of time to 
consider whether to make a hearing decision a 
reality. That is absolutely fundamental in terms of 
children’s rights. If our system identifies children 
who have needs and who have a right to have 
those needs satisfied and we take them to the 
stage at which we say that statutory intervention is 
required, that is what should happen. That is 
fundamental not only to the operation of the 
system but to its credibility. I accept that that will 
create pressure in terms of the priority that is given 
to children and young people in our local areas, 
but why should it not? We should value what 
happens to our children and young people, 

particularly those who have been identified as the 
most vulnerable.  

I welcome the mention of health and other 
agencies, and think that it would be worth 
amending section 175, which concerns the 
assistance obligation, because although it is true 
that the local authority should be the lead 
authority, it cannot provide for all the needs of our 
children, and health is one of the most significant 
factors that can contribute to better outcomes from 
hearing decisions. 

I support the proposal, but recognise that it 
might have a wider scope in terms of the range of 
organisations that can and should be providing for 
our children and young people.  

Louise Warde Hunter: Action for Children 
recognises that local authorities must make 
available sufficient resources to ensure that 
supervision and support measures that are 
ordered by a hearing are implemented. However, 
like other organisations, we have long been 
pushing the issue of early intervention. That is part 
and parcel of the joined-up thinking that is needed 
on the part of local authorities and others about 
investing early in young people to prevent them 
from getting involved in crime, and supporting 
families that are experiencing difficulty to care for 
their children at an early stage.  

I appreciate the precise experience of the 
individual child going through the hearings system, 
but there is a broader context, of which local 
authorities will be well aware, which is that early 
intervention saves money and saves lives. 

Morag Driscoll: The SCRA is the body that has 
the experience of going to local authorities and 
saying, “The panel wants us to consider this 
issue.” It will be able to give the committee much 
clearer information about the issue.  

It is entirely appropriate that consideration be 
given to the suggestion that the new national 
convener should deal with these matters, although 
the question whether they will have the necessary 
resources to do so is another devil lurking among 
the detail.  

Further, although the proposal is great 
theoretically, it could result in local authorities 
having to go to court more often, spending money 
that might be better spent on children. Timescales 
might need to be put in place to ensure that there 
is a certain amount of time before the court action 
is lodged. 

One other series of decisions that are often not 
implemented and for which there is not really 
provision involves contact. We get a number of 
calls from children and young people or from 
people calling on their behalf about situations in 
which contact has been made a condition in the 
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supervision requirement but is not taking place or 
is not taking place to the degree that was 
recommended by the panel.  

Children and their relevant persons cannot ask 
for a new hearing until three months have passed, 
but if you are seven and are not able to see your 
mum, three months is a long time to wait. We have 
therefore suggested that consideration be given to 
some specific exemptions to that three-month 
period. For example, someone who is not seeing 
the person whom they are supposed to see should 
be able to ask the reporter to ask for a new 
hearing after one month. That should not be the 
case in relation to every issue, but it could perhaps 
be considered in relation to something as simple 
as contact.  

The reporter would therefore have the discretion 
to ask for another hearing. For example, if you are 
supposed to see your mum every week and have 
seen her only once in a month, the reporter could 
ask for a hearing to have the social work 
department explain why contact is not happening. 
The answer may be that the department does not 
have anyone available.  

What looks like a small-scale decision not being 
implemented is probably more important to the 
child than a medical appointment or a 
psychological assessment. 

Heather Gray: One of the top issues about 
which children and young people come to Who 
Cares? for support is non-implementation of 
recommendations from hearings. Sometimes the 
services that are recommended do not even exist. 
That takes us back to the skills, expertise and 
local knowledge of panels: it is very important that 
what is recommended for children is available and 
accessible. That is a big issue for children and 
young people. 

Tam Baillie: The power to take local authorities 
to court should be used judiciously, but we should 
take seriously the hearing decisions, which should 
be implemented. 

I can give another example. There is a statutory 
responsibility to provide pathway plans for children 
who leave care. Our latest information tells us that 
57 per cent of such children have a pathway co-
ordinator, which means 43 per cent of them do 
not. We should be attending to such issues and 
ensuring that we are living up to our statutory 
responsibilities. I am happy for a wide perspective 
to be taken on which agencies do the work and 
how we ensure that those agencies provide for 
children and young people, but the power to take 
an authority to court is useful because children 
and young people should be higher up the 
agenda. 

Claire Baker: Those answers lead on to my 
second question. The bill talks about referring 

cases to the courts. We have received evidence 
that, in previous cases, amicable solutions have 
been reached before the issue got to court. The 
question is how we deal with the smaller panel 
decisions—the ones that Morag Driscoll and Tam 
Baillie referred to—that would not lead to court 
action but which are not carried out effectively, 
perhaps because not enough information goes 
back to the panel or because information is not 
shared among all the agencies that are involved. 

Morag Driscoll referred to one solution—that we 
could reduce the three-month waiting period for 
some young people and children—but what other 
solutions are there? The bill talks about an 
information loop. I do not know whether that could 
address the problem more effectively; it seems 
largely about information gathering and high-level 
stats rather than individual children. 

Tam Baillie: I have asked for more details on 
how the information loop will operate—it should 
certainly be more than just a statistical exercise. 

There should be some way of finding out 
whether hearing decisions have been 
implemented and, when they have not been 
implemented, flagging up to the panel concerns 
about that and the reasons for it. There should be 
the opportunity for that feedback loop on hearing 
decisions to be real. The details have not been 
published yet on the frequency and level of detail 
of the feedback loop, so I would appreciate more 
information on that. 

On the question whether to go to court, I said 
that we should be measured in the use of the 
power because we would certainly not want a 
situation in which a lot of time was being spent on 
taking local authorities to court. Issues have often 
been satisfactorily resolved because there has 
been enough time after the flagging up of an 
intention to invoke the power for the authority to 
act so that a court appearance did not result. 

There is an issue about panel decisions being 
taken seriously, of which we have considered lots 
of examples today. An authority would not go back 
to the court to say that it did not enforce a 
particular order because it did not have the 
resources—that would result in consequences 
from the court. 

11:30 
Morag Driscoll: There is a huge issue about 

the timeous provision of reports for hearings and, 
in some areas, the provision of reports at all. That 
can be particularly unhelpful if a child is coming to 
a hearing because of lack of school attendance. 
Reports frequently pitch up on the day of the 
hearing—how can a child and their family be 
prepared for that? The regulations should say that 
there is an expectation that reports will be 
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provided in time for the panel to consider them. If 
a report was not provided to a sheriff when they 
requested it, the sheriff would not say, “Oh well, 
we’ll just move the hearing.” It is just as important 
to produce a report for a hearing as it is to produce 
a report for a court. 

The Convener: That concludes the committee’s 
questions to you this morning. Thank you for your 
attendance and for sharing your views with us. I 
am sure that the committee will return to the 
issues, and it was good to end by discussing 
issues relating to local authorities, as they are 
represented on our next panel. 

Tam Baillie: And health. 

The Convener: Yes, and health—thank you for 
that reminder, Mr Baillie. 

I suspend the meeting to allow our witnesses to 
leave. We will take a short comfort break. 

11:31 

Meeting suspended. 

11:39 

On resuming— 

The Convener: We move to our second panel 
of witnesses. We are joined by Paula Evans, who 
is a policy manager in COSLA’s community 
resourcing and children and young people teams; 
Carol Kirk, who is the corporate director of 
education services with North Ayrshire Council 
and who is representing the Association of 
Directors of Education in Scotland; and Fred 
McBride, who is the convener of the Association of 
Directors of Social Work’s children and families 
standing committee. I thank our witnesses for 
joining us. They were here bright and early, so 
they heard the previous panel’s evidence. I am 
sure that they will have their own views on some 
of the points that have been raised. 

One real strength of the children’s hearings 
system in Scotland has always been that local 
people are involved in the service, taking an 
interest in their community and working with 
vulnerable young people from their communities. 
However, under the bill, panel members will for the 
first time be able to come from outwith the local 
area. How important is the local connection? How 
important is the involvement of local authorities in 
the provision of the local panels? 

Paula Evans (Convention of Scottish Local 
Authorities): That is a starter for 10. A 
fundamental principle of the Kilbrandon report is 
that the decisions are made locally by local people 
in the interests of their local community. So, the 
short answer to the question is that the local 
connection is very important. However, the system 
must be flexible enough to provide the right people 
at the right time for the children who are involved. 

We therefore support the flexibility of allowing 
panel members to come from other local authority 
areas, perhaps neighbouring communities. The 
discussion is about what “local” means. There is 
no easy answer to that, as it can mean a 
neighbourhood or a region. We need flexibility, but 
the system must be kept as local as possible. 
Ultimately, the issue is about the system working 
in the best interests of the child. 

On local authority involvement, the short answer 
is that that involvement is crucial to the success of 
panel decisions and the hearings system more 
broadly. In one respect, local authority 
involvement is a way of ensuring community 
involvement and of ensuring that decisions are 
made as locally as possible in the community and 
are in the child’s best interests. That is facilitated 
through a demand for better partnership working 
at the local level. 

Our concern about the structures that are being 
developed is that they would take away that local 
connection through the work of the local authority. 
Having a national body would be a barrier to local 
involvement and would be a more central 
approach that did not facilitate buy-in or 
partnership. That would be a shame for the 
system as a whole. 

Carol Kirk (Association of Directors of 
Education in Scotland): That is absolutely right. 
We want flexibility to ensure that we have the right 
people at the right time and to ensure that there is 
a gender balance on panels, which is an issue in 
several authorities. It is important that there is 
flexibility to support that. However, the local 
connection is extremely important, because panel 
members know what services are available for the 
young people and have an understanding of the 
context for young people. Sometimes, that comes 
down to knowing where gang boundaries are, 
which can have a serious impact on young people. 
Local knowledge can be extremely helpful in 
understanding the child’s context and the local 
authority context. 

I do not have a particular issue with moving 
some training away from local authorities. We 
need a high level of consistency of training for 
panel members and the knowledge that there is a 
sort of national agreement on the level of training 
and expertise that we seek for panel members. 
However, it is important that we maintain the local 
connection in the decisions that are made about 
children. 

11:45 
Fred McBride (Association of Directors of 

Social Work): I agree with what colleagues have 
said. It is important that the hearings system and 
the function of panel members are tied into local 
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community planning. We need to remember that 
the hearings system is a part of the system, rather 
than the whole system. If panel members 
represent or are involved in community planning 
groups, that gives them an understanding of local 
priorities. We need to look beyond the needs of 
individual children—which are important—and 
consider the needs of whole communities and 
groups of children. The connection with 
community planning is crucial, and we should be 
wary of anything that undermines that. 

I agree with Carol Kirk’s point. We have no 
difficulty with—and would in fact support—a 
mechanism to achieve greater consistency in 
standards and decision making among, and better 
training for, panel members. If a national body is 
the best way of achieving that, so be it. However, 
it is important that we retain the links to community 
planning and processes. 

Paula Evans: The important question is 
whether the bill enhances or facilitates the local 
connection and the role of the local authority. 
COSLA believes that it does not, and that it might 
actually make things worse. 

There is some confusion in the bill around the 
role of the local authority. For example, the bill 
says that support services will be centralised and 
will become the responsibility of the non-
departmental public body, but the policy and 
financial memoranda state that local authorities 
will still deliver services and support services. That 
confusion does not facilitate better partnership 
working. 

We need to reinforce the role of the local 
authority and make it more accountable and 
responsible for the quality of the support services 
that enhance the delivery of the hearings system 
in the context of national standards. We do not 
believe that the NDPB will do that any better than 
a local authority could, and it will cost more. 

The Convener: In that case, does COSLA 
believe that the Government’s drive for a national 
system is unnecessary? Could improvements be 
made to the existing system to achieve exactly 
what the Government wants in terms of 
consistency of training, access to advice and 
ensuring that all hearings are held in buildings that 
provide safe, accessible and pleasant 
environments? Some of those things could be 
done without having to change the existing 
structures. 

Paula Evans: I will go further and say that all 
those things could be done without changing the 
existing structures. We accept the need for 
change: we need greater consistency, higher 
standards and accountability in varying degrees, 
and we can do that only through change. The 
change that the Scottish Government proposes, 

however, is not proportionate to the problems that 
exist. 

National standards and greater accountability 
are the key, and they can be achieved through the 
role of the local authority, which is a key element 
in the system. We believe that that role is 
welcomed by most who participate in the 
children’s hearings system, and we would like to 
buoy it up rather than put in an artificial structure 
that can be described, at best, as confused in the 
bill. There are serious questions around 
accountability, the ability to deliver and the 
business case that is attached to the change. 

The Convener: From my reading of the bill, it 
appears that the Government proposes to replace 
children’s panel advisory committees with the new 
area support teams. It is a little unclear whether 
those teams will mirror the existing CPACs, or 
whether they will be slightly larger; the bill does 
not contain that level of detail. In my area, for 
example, that might mean bringing together North 
Lanarkshire and South Lanarkshire. Does COSLA 
have a view on how the area support teams 
should function, or does it believe that the area 
support teams will not actually operate differently 
from the CPACs? Is the proposal perhaps more 
about changing names to meet other manifesto 
commitments, such as to reduce the number of 
quangos, than about driving up standards? 

Paula Evans: I think that I will sidestep the 
quango question and leave that for the minister. 

What added value the area support teams will 
provide is an important question. The policy 
memorandum suggests that there will be a 
structure whereby the national convener of 
children’s hearings Scotland will somehow deliver 
support through the area support teams, with local 
sub-committees utilising local authorities when 
they need actually to deliver anything. If delivery is 
to remain within the local authority, the bill will 
simply create a very complex bureaucratic 
structure to deliver much the same service as is 
provided at present. Any improvements will be 
dependent upon the national standards—which we 
accept are needed anyway—so the cost seems 
disproportionate. The expenditure involved would 
be better reinvested in the quality of the support 
services that are delivered. 

If the area support teams proposal results in 
responsibility and accountability for the CPAC 
support structures being reconnected to local 
authorities, there might be a drive towards more 
efficient ways of working that could lead to shared 
services. However, that should be driven from the 
bottom up rather than from the top down. Where 
that works, it should promote best value and best 
practice and follow on from an outcome-driven 
business case. That is certainly not the case with 
the proposals in the bill. 
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Carol Kirk: I echo some of those points. There 
is a worrying lack of clarity about what the area 
groupings will look like. In a world where local 
authorities are seeking to work with partners in 
other local authorities in commissioning and 
delivering services, it would be uncomfortable to 
have a grouping that was not coterminous with 
those arrangements. That would raise significant 
issues for local authorities. 

Paula Evans: A number of colleagues in the 
previous evidence session mentioned that there is 
a lack of detail about the proposals and that we 
need to know more. Nowhere is that more true 
than in the proposals on the new structures. There 
is a lack of detail about how the proposals will 
work and, I would say, a lack of clarity and 
confusion. For me, that is echoed in the financial 
memorandum. If we are to go down the route of 
setting up a national body, a significant concern is 
with the financial proposals being put in place for 
local support. We think that the proposals are 
inadequate and underdeveloped and could cause 
more problems than they would solve for local 
authorities. 

The Convener: Perhaps one issue is that there 
might be no audit trail of the financial cost to the 
local authority of providing support to its CPAC, 
but local authorities are currently more than happy 
to provide that support. Most panel chairs across 
the country would say that their local authority 
supports them very well and is always responsive 
and helpful whenever they need something. 
However, if a new bureaucracy is to be introduced 
that will be driven at a national level, local 
authorities will suddenly start wanting to know the 
cost of delivering all that support and they will 
want to be confident that their costs will be fully 
recompensed by the centre. Does the bill provide 
any certainty or guarantee that local authorities will 
have sufficient money to resource the service? 

Paula Evans: No is the short answer. The 
financial memorandum seems to project costs for 
2014 on the basis of costs in 2007. Those costs 
are assumed to be the same across the piece for 
those seven years. What is being costed is the 
status quo—where we are at just now—rather 
than the system as it will appear in the future. I 
think that there are a number of inaccuracies in 
the document, but what is really worrying is the 
lack of change. 

The suggestion is that the new system will drive 
efficiencies, but there is no evidence of where 
those efficiencies will come from and where the 
savings will go. There is no evidence of the line of 
responsibility between the national body and the 
local authorities on decision making and support 
delivery. Those confusions will complicate the 
system of management and make it much less 
simple or comprehensible for everyone involved, 

not just the local authority. Who will be responsible 
for what? What happens if something is not 
delivered? Where is the accountability? There will 
be an NDPB and one individual who can be 
identified, but we do not think that that will provide 
accountability and improve the service that is 
delivered on the ground. 

The costings on things such as in-kind costs are 
underestimations. There is no information on the 
assumptions on which the costings are based, so 
we cannot even give the committee a judgment on 
whether they are feasible. However, from our 
understanding of in-kind costs, the figures in the 
financial memorandum are underestimations. That 
is a worry when we are going into tighter financial 
environments. 

Christina McKelvie: I want to get information 
about safeguarders and your feelings on the issue. 
Our briefing states that the 
“relationship has always been structurally awkward since 
local authorities have no role in monitoring performance, 
removing safeguarders, or dealing with complaints against 
them”. 

One of the witnesses in the earlier session said 
that if a safeguarder is rubbish, we should be able 
to get rid of them. That has always been a bit of a 
problem. What improvements could be brought to 
the system by replacing local authority panels of 
safeguarders with a national body? 

Carol Kirk: That is another issue on which 
improvements could be made by having national 
standards. Whether we need a national body to 
deliver that is another question. Those are 
separate issues. There has probably been a 
change in the way in which safeguarders are used 
over the years, and they have moved away slightly 
from their prime purpose. In my area, we have 
noticed that the likelihood of a safeguarder being 
involved has increased, but that is sometimes 
almost in the role of an advocate for the young 
person. We need to go back to the first principles 
of safeguarding. Any set of standards, whether 
they are delivered by a national body or locally, 
must include a provision that the safeguarder 
should have the appropriate skills to listen to, 
interpret and get on with children. That has not 
always been the case in the past. 

Fred McBride: The ADSW has argued that, if 
there is a case for creating a national body, it 
would be for safeguarders. From experience, the 
way in which local authorities operate in relation to 
safeguarders has perhaps been a bit lax. To be 
perfectly honest, safeguarders are appointed and 
thereafter become pretty autonomous. I do not 
know of many examples of safeguarders being 
held to account and wheeched off a list because 
they are no longer functioning well. That seldom 
happens, if ever. We need a way of increasing 
accountability and improving standards of decision 
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making with regard to safeguarders. A national 
body would be the way forward and could create 
greater accountability and consistency. As we 
heard earlier, it would perhaps enable panel 
members who are not suitable for the task to be 
removed more easily. Local authorities are not 
undertaking that role particularly robustly at 
present. 

Paula Evans: There is a wider principle. Unlike 
support services, safeguarders are a component 
of the decision making of a hearing, so there is a 
potential conflict in having those individuals 
managed by another component of the system. 
We need to take that principle seriously. It is being 
applied to support services, but it is more 
appropriate to apply it to safeguarders. 

12:00 
Christina McKelvie: In the earlier evidence 

session, it was suggested that the role of the 
safeguarders in the hearings system could be 
included in Lord Gill’s review of civil court 
structures. That was a new thing for me. Do you 
have any opinion on that? 

Carol Kirk: That seems a very sensible way 
forward. 

Christina McKelvie: If there is to be no national 
body of safeguarders, as the Government has 
accepted in the bill, what can local authorities 
contribute to the system of safeguarders? Given 
that we have all agreed on the need for 
consistency, for the right people to be appointed 
and for closer monitoring of the system, what role 
should local authorities have if there is to be no 
national body? 

Fred McBride: As the system operates at the 
moment, I do not think that it is sufficiently robust. I 
am not entirely sure why that is. Responsibility for 
the recruitment, retention and support of 
safeguarders rests with the corporate governance 
parts of local authorities—with legal and admin, or 
whatever—so there is perhaps an issue with the 
resources that are available for doing that job 
properly. For example, safeguarders should be 
subject to regular reviews, monitoring of 
performance and checks to ensure that there are 
no conflicts of interest. We have had examples of 
safeguarders who, frankly, appeared to be 
advocating on behalf of parents rather than 
children. How are those issues picked up, 
identified and confronted? How do we appoint the 
right kind of people who can apply the right kind of 
approach to the job in hand? I suspect that we 
need much more robust processes to be able to 
do that within local authorities, but that might come 
with a resource implication. 

Paula Evans: I think that local authorities 
struggle currently with their role in relation to 

safeguarders, so it is tricky to say what role they 
should have if we do not resolve the issue. 
Ultimately, safeguarders provide an advisory 
component for the panel, so the national convener 
should have a role—we need to consider what 
added value this would bring—in facilitating the 
work of the safeguarders, in ensuring that 
standards are applied and in providing support as 
well as accountability and monitoring. That seems 
fairly sensible, particularly given that safeguarders 
provide support to panel members who take the 
decisions. I cannot see how local authorities on 
their own can tackle some of the problems that 
have been identified with the current system. 

Elizabeth Smith: As the bill stands, a hearing 
may impose obligations only on the child and on 
the local authority, as is the case under the 
Children (Scotland) Act 1995. However, it is being 
argued quite strongly that hearings should be able 
to impose obligations on other bodies such as—to 
give one example that has been flagged up—
national health service boards. Is that accurate? If 
we went down that road, would any problems 
emerge from that? 

Fred McBride: There are two separate bits to 
this. First, the ADSW certainly does not support an 
alteration to the enforcement powers that are 
available under antisocial behaviour legislation. 
Indeed, we probably opposed those powers at the 
time. We think that discretion should be retained. 
Often, by the time that decisions on enforcement 
are made, the child’s circumstances have 
changed. It would not make sense to follow 
through with enforcement just because there was 
no discretion if the child’s circumstances had 
changed to the extent that the enforcement that 
had been deemed necessary was no longer 
required. We should not remove that flexibility. 

As we are not particularly supportive of the 
enforcement principle, I do not think that we can 
particularly argue that the enforcement powers 
should be extended to include other bodies. 
However, we support the more general point that 
the language in the bill should reflect, much more 
than it does, the multi-agency nature of 
responsibilities in delivering services to children. It 
is not within the local authority’s gift to provide or 
even commission services to cover some of the 
gaps in service. In some cases, the gaps are very 
much the responsibility of other agencies. Health 
colleagues have been mentioned. I am not 
speaking behind anyone’s back when I say that 
we all know that there are significant gaps in child 
and adolescent mental health services, for 
example. It is not within the local authority’s gift to 
provide those services and yet, sometimes, they 
are critical to the needs of children and the 
decisions that hearings might make. 
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We do not support the enforcement principle in 
general and therefore cannot support an extension 
of it. However, the bill provides an opportunity to 
reflect much more the multi-agency nature of 
responsibility and the different agencies that serve 
the children’s hearings system. 

Elizabeth Smith: Could that principle be 
obtained through GIRFEC, or do we need to put it 
in legislation as well? 

Fred McBride: It can be achieved through 
GIRFEC. Pieces of legislation such as the bill tend 
to read as if the children’s hearings system is the 
whole system, but it is not. It is an important bit of 
the system, of course, but it is far from being the 
whole system. 

If the getting it right for every child policy 
framework starts to work well, it should keep more 
children out of the hearings system. Whether we 
like it or not, the children’s hearings system is a 
formal tribunal no matter how informal we might try 
to make it. In my view, and that of the Association 
of Directors of Social Work, children do not, by 
and large, respond well to formal tribunals. If we 
listen to what children and young people say, we 
find that the hearings system’s track record of 
engaging meaningfully with children is not 
particularly good. 

There is scope for the Kilbrandon principles—
which are about children’s circumstances being 
heard and dealt with by people in their 
communities, such as friends, relatives and 
neighbours—to be retained through joint action 
teams and pre-referral screening mechanisms in 
which a range of agencies get together to examine 
children’s circumstances. Such meetings and 
groups could include parents, neighbours and 
members of the community so that the Kilbrandon 
principles were retained without the child having to 
go through what is essentially a bureaucratic and 
formal process. 

We should consider ways of keeping children 
out of formal processes as far as we possibly can, 
so that the children’s hearings system truly deals 
only with those children who require or may 
require compulsory measures of care. 

Carol Kirk: I support everything that Fred 
McBride just said. The need for an enforcement 
order would not really exist if there was an 
expectation that the assessment that is made and 
the information that is given to the panel under 
section 58 was carried out on a multi-agency basis 
and that the child’s views were incorporated into it. 
It would be of more help in making good decisions 
for children if there was an expectation that panel 
members should have high-quality, multi-agency 
information before making their decisions. 

Elizabeth Smith: Mr McBride, you rightly 
pointed out that the matter concerns not only local 

authority provision; many other agencies are 
involved. Do you foresee a problem in linking all 
that together? Do we need a lead body to direct 
affairs on that or not? 

Fred McBride: Under the GIRFEC principles, 
as you may know, there is the concept of the lead 
professional. That concept is about multi-agency 
decision making, with someone taking a co-
ordinating role for the multi-agency plan, and the 
single plan for the child, although there are 
different models. There is a perhaps slightly 
separate model under which the child might 
identify a special person to speak for them. That 
person might have the same kind of co-ordinating 
role, or their role might be slightly different and 
more to do with personal advocacy. 

There is provision within the GIRFEC policy 
framework for exactly what you suggest to 
happen. 

Elizabeth Smith: Would it cause you any 
concern if that lead officer was outwith the local 
authority services? 

Fred McBride: Not at all. In some areas, 
practice is developing so that the lead professional 
is already outwith the local authority; that person 
may be a health professional, or perhaps there is 
a member of a voluntary organisation, who has a 
more intense involvement with the child, and it is 
appropriate for them to be the lead. 

Elizabeth Smith: Ms Evans mentioned overall 
financial concerns. Is there a serious 
underestimation of the possible finance that will be 
needed under the bill? 

Paula Evans: Yes; we have submitted evidence 
on that to the Finance Committee. The financial 
proposals before us are in part a reflection of the 
lack of development of, or confusion around, some 
aspects of the bill, which makes it difficult to get an 
accurate financial projection. In some areas, 
however, the figures seem to conflict, and in other 
areas they do not follow a logical progression with 
the envisaged policies. 

One of our specific concerns is about the 
information duty, and the suggestion in the 
financial memorandum that the transfer of 
payment of expenses to the new body would leave 
sufficient money to pay for the added burden of 
the new duty. However, there is no suggestion that 
that duty has been costed, so I do not know how 
that conclusion has been reached and how it can 
be financially robust. That is one of the smaller 
examples. We have significant concern about the 
figures that have been proposed and whether we 
would be able to improve quality and standards, 
and increase expenses rates to harmonise them 
across the piece. The same concern might arise 
about payment of safeguarders’ costs, which do 
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not seem to be reflected in the financial 
memorandum. 

Elizabeth Smith: To be clear, you have two 
concerns—one is about the size of the extra costs, 
and the second is about the identification of 
relevant costs. 

Paula Evans: Yes. 

Margaret Smith: I want to pick up on something 
that Carol Kirk said about the decision-making 
process for the panel and the information that it 
has about the different agencies involved and the 
services that might be available. Earlier, Heather 
Gray from Who Cares? Scotland said that she 
believes that, in their decisions, panels sometimes 
recommend services that do not exist. What level 
of information do you think panels have about the 
services that are available? Put to one side the 
financial implications, because I am sure that other 
colleagues will come on to talk about those. Is 
there any understanding of the services that are 
available and of how the multi-agency approaches 
that we are talking about work? What is your 
experience of how that is working for panel 
members at the moment? Is the training that is 
available to panel members adequate in that 
regard? 

Carol Kirk: To be fair, I think that the position is 
variable across Scotland and that we would not 
find consistency across the 32 local authorities. 
Where integrated children’s service planning is 
strong and involves panel chairs and reporters, the 
information is gathered and shared. When the 
local authority is seriously involved in panel 
training, a lot of information is often shared with 
panel members to bring them up to speed with 
what services are available and what their 
outcomes are. It is also important to base 
decisions on research. 

The training and the information that are 
available to panel members are variable, but 
perhaps that is an area in which there should be 
consistency of standards across the board rather 
than a national body. I have been involved in the 
area for a number of years and I know that 
services change regularly. Keeping up to date is 
crucial for integrated children’s services planning. 
The hearings system is part of that planning and 
its involvement would highlight a lack of resources 
for particular groups of children that it sees, which 
would feed back into planning. People must be 
kept in the loop, so that services are developed 
according to local needs. 

The concern is about what might be an 
unintended consequence of the bill: that providers 
lobby panel members for a resource when it does 
not exist. At the moment, such proposals go 
through service level agreements in local 
authorities or joint commissioning with health 

services or with other local authorities to achieve 
best value. If a panel could identify in 
recommendations a service that we do not have or 
commission, an unintended consequence might 
be that panel members are lobbied about such 
services. 

12:15 
Fred McBride: The situation is fraught with 

difficulties. The issue is not just about panel 
members and reporters being made aware of 
services that local authorities provide or 
commission but about services that are out there 
in communities. We must consider how we think 
about services and how we include some of our 
more vulnerable or difficult youngsters in universal 
provision—in community provision, universal youth 
groups, church groups and sports clubs such as 
football clubs. That range of services is not 
necessarily in the remit of local authorities or other 
statutory partners, but it is out there in 
communities. It is perhaps sad that some such 
groups and sports clubs exclude some of the 
young people whom we deal with. A job must be 
done to focus on how we make them more 
inclusive, as we do with care groups other than 
children. 

Carol Kirk made a point about potential conflicts 
of interest—about providers lobbying for the 
development of services that do not exist, which 
might present dangers. A more fundamental point 
for the ADSW is that, once panel members get 
into directing types of services for children, the 
danger is that they will stray into care planning. 
Panel members’ job is to decide whether 
compulsory measures of care are required and 
whether any reasonable conditions should be 
attached. We can argue about what a reasonable 
condition is, but to dictate in detail the services 
that are required for children is to do the job of the 
social worker and others. There is a danger that 
that line could be crossed in the bill. 

Margaret Smith: Rather than just considering 
the structure in the bill, we can consider the flip-
side. If the chair of a panel who takes their role 
seriously and is involved in integrated children’s 
services planning and in working with local 
authorities and others brings to the table what they 
see as a gap in service that has been identified 
many times—I have no doubt that it would have to 
have been noted several times before they 
approached the local authority—and says that that 
is a failing and that the panel would find it useful to 
have such a service in the range of options 
available to it, surely you would have to take 
cognisance of that, given the panel’s 
independence and its role in the care of children. 

Fred McBride: That is a useful point. There are 
ways of doing that without using the 
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circumstances of individual children’s cases. As 
Carol Kirk says, we want panel members, perhaps 
through their chair, to be involved in community 
planning, and the various community planning 
fora. It is through those for a that they can make 
those points. They can write to the director of 
social work or the chief executive and say, “We’re 
repeatedly coming across this type of problem and 
there appears to be a gap in the services to deal 
with it.” It is useful if panel members can do that, 
but that is quite different from dictating specific 
services to be applied in an individual child’s case.  

Margaret Smith: On the integrated children’s 
services planning throughout all 32 local 
authorities in the country, would it be possible in 
every single one of those structures and local 
authorities for the local chair of the children’s 
panel to play a part? It is not down to the individual 
concerned within the panels to decide whether 
that is something that they will do. Is that 
something that every single local authority is 
engaged with? 

Fred McBride: I would hesitate to say whether 
it is the case in every single authority. That is the 
case in the last three authorities for which I have 
worked and in most of the authorities to which I 
speak through the ADSW. Panel chairs and 
authority reporters are on the various strategic 
planning mechanisms that contribute to the 
integrated children’s services plan.  

Paula Evans: One of the things that we are 
worried about is the purpose behind the sharing of 
information duty. You have highlighted an 
important role for sharing information, which is to 
provide better understanding locally about the 
services that are available in any particular locality 
to deliver for the children who are coming forward 
to the hearings system. That is better facilitated at 
the local level. I am not sure whether there is 
added value in having a central resource to do 
that, and what the evidence is for that.  

The other issue that comes to mind in relation to 
sharing information is what some partners might 
deem desirable, which is that the duty will facilitate 
more of a monitoring, analysis or regulatory role in 
relation to the services that are available for 
children and how effective those services are. We 
could have a debate about whether that is 
necessary or desirable, but if you did think that it 
was desirable, our view is that it is better placed in 
an inspectorate or within the wider children’s 
services inspection and monitoring system. It 
relates back to Fred McBride’s point that the 
children’s hearings system is a component of 
wider services for children and should not be seen 
in isolation.  

Margaret Smith: A colleague will come back to 
that issue in more detail.  

Fred McBride: Before we leave that issue, we 
have not yet mentioned resources. When we talk 
about services that do not currently exist or that 
are not currently commissioned, we are talking 
about new areas of service development. As a 
director of social work, I do not have delegated 
authority from my elected members to spend more 
than they give me. I may have some flexibility 
about how I spend what they give me and what I 
allocate to particular services, but if we are going 
to increase the range of services for children, it will 
be at the expense of services for older people, 
adults, mental health and so on. I am not sure that 
I would get political support to rob Peter to pay 
Paul.  

Claire Baker: I have a few questions about the 
enforcement mechanism. You will have heard the 
discussion with the previous panel. The evidence 
that we received from COSLA and others raised 
concerns about the loss of the element of 
discretion that is currently in the system. Do you 
have any further comments on that? If the bill goes 
ahead as proposed, a panel will be able to instruct 
the national convener to take a local authority to 
court. How could that process be improved? For 
example, could the local authority have a right of 
audience at the hearing that considers whether to 
direct the national convener to take enforcement 
proceedings?  

Fred McBride: I have perhaps already said this, 
but the ADSW would want to retain the discretion 
that currently exists. We believe that enforcement 
is often not followed through because a child’s 
circumstances change or we are able to improve 
the situation in the interim period. It would seem 
nonsensical to follow through with an enforcement 
that is no longer required. I hope that I am making 
myself clear. 

I take on board as a practical suggestion the 
idea that we might have a right of audience at the 
hearing, although I am not quite sure who you 
envisage the representation being. Would it be the 
director of social work, coming along to a hearing 
to justify their position? Would it be the chief social 
work officer? I do not know, but it might be 
impractical for senior managers, directors and 
chief social work officers to have a right of 
audience at a hearing. 

We would much rather that we implemented 
hearing decisions, which we do in the vast majority 
of cases. There is a slightly different agenda 
around secure care, which you will no doubt come 
to, but there is no question but that we implement 
straightforward supervision requirements, if I can 
call them that. 

There are some questions about whether cases 
lie unallocated. My experience is that they do not 
and that, if a case is not allocated to a case-
holding social worker, a senior social worker or 
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team manager takes responsibility for it. On 
occasions when other agencies are working with 
the child, sometimes quite intensively—two, three 
or even four times a week—they are often 
commissioned by the local authority and give 
effect to the supervision requirement, albeit that 
there is no named social worker, other than the 
team manager, looking after the case. 

I guess that the question is what is meant by 
implementing and giving effect to decisions, but 
my experience is that we almost always, in one 
form or another, give effect to the decisions on 
compulsory measures of care that are made by 
the hearings. I have no experience of ignoring 
them, which seems to be the idea behind what is 
in the bill. 

Paula Evans: There is a bigger question about 
what type of system we want to create. Do we 
want a system of partners or sides? For us, there 
is a danger that some of the proposals in the bill, 
in trying to resolve problems, will make things 
worse by creating an adversarial environment by 
default. We would be very nervous about that. 

We recognise that there is almost a healthy 
tension between the decisions that panel 
members sometimes have to take with regard to 
individual children and the resources that are 
available in the local authority. Nobody is saying 
that panel members’ decisions should be 
determined by financial considerations; we are just 
asking for balance, for decisions to be made within 
the context of current financial reality, and, within 
that, for it to be recognised that we are partners 
trying to make our resource work in the best way 
possible for the children who are in need. That is a 
difficult job, and if we create a system of sides, it 
will become more litigious and adversarial and 
more about who wins and less about problem 
solving. That would be a shame. 

Claire Baker: Under the system proposed in the 
bill, even though it moves the responsibility to the 
national convener to take the authority to court at 
the direction of the children’s hearings panel, the 
ultimate sanction will be the same as the one that 
currently exists. In COSLA’s submission, it said 
that, when such cases have arisen in the past, 
amicable solutions have been reached without 
enforcement being necessary. I am not sure how 
the new proposals create a relationship of sides 
rather than partners. The ultimate sanction is the 
same. Under the current system, resolution has 
been reached before matters have gone to court. 
How do the proposals change the system or make 
a resolution more difficult to achieve? 

12:30 
Paula Evans: This is where we come to the 

point about discretion. By transferring and 

reinforcing the power, we create a different 
environment around it. The power is transferred to 
a different body with a different role in a different 
context within the system. Therefore, the 
environment around the power will be different. 
We cannot say what the application of the power 
would be. The danger in having a power without 
discretion is that the only route to resolution could 
be to dispute a decision that has been made. That 
leads to a system of sides rather than partners. It 
is the same power, but applied differently—and 
that matters to the culture. 

Claire Baker: If the proposals go ahead or if 
there is a change such that the national convener 
has discretion—similar to the discretion in the 
system currently—would you be satisfied with 
that? How  could situations be resolved if a panel 
feels that its decision has not been implemented 
as it wished? I refer to our discussion with the 
previous panel around the decisions that a panel 
makes that are less complex but which are still on 
things that affect the lives of young people and 
children. Could greater use be made of the 
information loop, as has been suggested? How 
else can understanding be enhanced as to how a 
decision has been carried out? 

Paula Evans: No one part of the bill can solve 
some of the problems that exist. It must be a sum 
of parts. Putting in provisions on discretion would 
be a minimum for us when it comes to the 
enforcement duty. As my colleague has 
mentioned, we would wish to avoid situations 
where there is a dispute. That can be achieved 
through better partnership working locally, 
reinforced by mutual trust and better sharing of 
information. The place for that to happen is within 
local partnerships. We would have preferred it if 
the bill had explicitly reinforced and driven that 
multi-agency partnership approach, with 
information being shared and feedback going 
directly to the panel rather than indirectly, through 
a national body. That is how to facilitate better 
decision making and relationships. Taken 
together, those measures might lead to an 
environment where more is done in the interests of 
the child. 

Claire Baker: Do you accept that there might on 
occasion be a need for the ultimate sanction of 
taking the local authority to court? 

Paula Evans: The political position in COSLA is 
not to object to that, but social work has a different 
view. 

Fred McBride: As I have said, we argued 
against that in the first instance, when the policy 
was introduced through the antisocial behaviour 
legislation, and our position has not changed. 
However, we are where we are, and we are now 
arguing that we wish to retain some discretion 
within the present situation. If panel members or 

538



3417  14 APRIL 2010  3418 
 

 

representatives are firmly tied into the community 
planning process, they form part of local decision 
making about the priorities not just for individual 
children but for communities of children. That is 
very important. 

SallyAnn Kelly: Claire Baker was speaking 
about the implementation of lower-level decisions 
and concerns about contact over smaller issues. 
There is usually a loop in place through which the 
panel chair may write to or raise concerns with 
local authority managers about why things are not 
happening. We always seek to take such issues 
seriously and to make a direct response, having 
investigated the matter. There are checks and 
balances in the system. 

Fred McBride: The hearings may now set 
reviews, through which they can keep an eye on 
things. I can give an example to do with contact, 
which has been mentioned. It might be a perfectly 
reasonable condition for a hearing to determine 
that wee Billy should have weekly or twice-weekly 
contact with his mum, for instance. In some cases, 
however, panel members might request that such 
contact should take place every day, including 
Saturdays and Sundays. We have had experience 
of that. They might request that it happens in X 
family centre, and that X social worker does it. 
That is not reasonable, because it is not doable. 
We do not believe that it is reasonable to be faced 
with the prospect of enforcement when such types 
of conditions are set. 

The Convener: You said that the ADSW does 
not believe that there is any evidence that social 
work departments are ignoring panels’ decisions. 
However, earlier this morning, Scotland’s 
Commissioner for Children and Young People, 
Tam Baillie, told us that SWIA reports that the 
level of unallocated cases is unacceptably high in 
some, although not all, local authorities. If that is 
the case, how does that square with your view that 
you are implementing panels’ decisions? Although 
you might implement them in most cases, it seems 
that that is not always the case and that some 
local authorities are not doing as well as they 
could. 

Fred McBride: That is helpful. What I was trying 
to say was that it depends on how you interpret 
giving effect to a supervision requirement. For 
example, in my authority we count as unallocated 
those cases in which we do not have a named 
case-holding social worker. However, the reality is 
that either the team manager works those cases 
or, as in many cases, our family support teams are 
involved. I would argue that, although they might 
not be qualified social workers and are therefore 
not allocated the case, they are nevertheless 
giving effect to the supervision requirement. They 
are working with those children and their families, 

sometimes on a very intensive basis two, three or 
four times a week. 

It depends on how we interpret “unallocated”. I 
know that some authorities measure it in a 
straightforward way—there is no named social 
worker, so the case is unallocated. I am saying 
that, in many such cases, that does not mean that 
the case is not being worked by someone else in 
the social work service or by a voluntary 
organisation or other body. To draw the distinction, 
saying that cases are unallocated is not the same 
as saying that people are not getting some kind of 
service. 

The Convener: It draws the distinction, but it 
raises some other questions about what the 
purpose is of SWIA measuring the number of 
unallocated cases if that can mean different things 
in different local authorities. However, perhaps 
that is not a question for you to answer. 

Fred McBride: You would have to ask SWIA 
about that. 

Kenneth Gibson: We have already touched on 
information flows and partnership models. I note a 
lot of similarity in some of the things that you say 
in your submissions. 

Paragraph 20 of the COSLA submission talks 
about the sharing of information with panel 
members, which is dealt with in section 173 of the 
bill. COSLA says: 

“we need to build an intimate, trusting, understanding 
and mutually supportive relationship between different parts 
of the system”. 

It goes on to say: 
“The proposal in the Bill will do nothing to facilitate this 

relationship where it is needed”. 

You made similar comments in that direction 
already today. How can the bill be improved to 
encourage a better partnership model between the 
children’s hearings system, the national convener 
and the local authorities? 

Paula Evans: The recognition that 
improvements are needed in training is important 
because training is the first instance where there is 
sharing of information about the types of services 
available in any local area. Those training 
opportunities are crucial to building relationships 
between the various partners. National standards 
for training will improve the situation. 

It is not that we do not need to enhance the 
requirements for the sharing of information or the 
expectation of feedback to a panel directly in 
relation to decisions taken or not, or a change of 
circumstances around those decisions. The 
question is whether doing that indirectly through a 
feedback loop that is held nationally is the best 
mechanism. For us, that almost takes the 

539



3419  14 APRIL 2010  3420 
 

 

relationship away from the local level and removes 
the need for a local connection between individual 
partners. We want to enhance that connection. 
Trust and understanding are developed and 
people are able to make better joint decisions only 
through that connection and such involvement. 

Carol Kirk: A clear way of improving 
partnership working is through joint self-evaluation 
of the service that is being provided for young 
people. There has been a start on that. There has 
been a lot of self-evaluation of integrated 
children’s service planning and child protection 
partnerships, but perhaps more explicit 
partnership working and more explicit standards of 
partnership working around children’s hearings 
system work are needed. The evidence shows 
that joint self-evaluation against a set of agreed 
standards drives improvements, but it is perhaps 
not as explicit about the children’s hearings 
service as it is about other parts of the system. 

Fred McBride: I agree with my colleagues. The 
key word is “trust”. To be honest, being a partner 
of someone who can take you to court does not 
feel too comfortable—it feels a bit like there is a 
marriage dispute. People should trust the local 
authority to get on and implement hearing 
decisions. As Carol Kirk said, checks and 
balances, through review systems and panel 
chairs being able to speak to directors and heads 
of service, for example, are in place to ensure that 
that happens. 

I refer to the point that I made earlier. The local 
authority, not the social work department, has the 
obligation to implement or give effect to a 
supervision requirement. That ties into the point 
about unallocated cases. A case may well be 
unallocated to a social worker, but other bits of the 
authority may give effect to it. In a GIRFEC world, 
with the scope for different lead professionals, 
perhaps that point becomes a bit redundant—not 
entirely, but members know what I mean. 

Kenneth Gibson: There seem to be clear 
concerns about the role of the national convener. 
For example, COSLA says in paragraph 6 of its 
submission: 

“It is unclear to local authorities, how one individual could 
fulfil all of the functions of a National Convener adequately 
and effectively without any conflict of interest arising 
between those roles.” 

I ask Carol Kirk to wear her North Ayrshire hat. In 
paragraph 9 of its submission, North Ayrshire 
Council says: 

“It remains questionable as to how impartial such a 
figurehead can be when they have specific responsibilities 
to only one of many of the component parts of that system.” 

Do members of the panel not believe that the role 
of the national convener can be successful? Does 

that role have to be radically transformed in the 
bill? 

Carol Kirk: It probably has to be transformed if 
that is the way ahead. A number of contradictory 
roles would be invested in one person. The person 
would have the role of developing the service and 
the training that pertains to it and a regulatory role, 
and it appears that they would have the quality 
assurance role. I do not think that those three 
roles can sit together in one person; there is a 
contradiction in there. Perhaps the way ahead 
would be explicitly to remove the quality 
assurance role and sit it with Her Majesty’s 
Inspectorate of Education, as the rest of the 
integrated children’s service inspection role sits 
quite comfortably there. It would make sense for 
considering quality and advising on improvements 
to be part of that. Under the bill at the moment, 
quality assurance would sit with the national 
convener, who would also advise on how to 
improve the service. Therefore, there are 
contradictions in the role. 

12:45 
Paula Evans: We have quite fundamental 

concerns about how the role of the national 
convener will relate to children’s hearings 
Scotland. Your comments about transformation 
are right. If the committee were to take our 
concerns on board, some parts of the bill would 
have to be amended to such an extent that they 
would effectively be rewritten. 

COSLA does not disagree with the proposal for 
a national body or question the validity of some of 
the national convener’s roles; our concerns lie with 
the body’s all-encompassing nature and whether it 
is right to assign all those roles to one body. You 
will have to talk to panel members and panel 
chairs directly about this issue, but we certainly 
see a logic to the national convener being an 
advocate for panel members and, for example, 
setting standards or leading the joint setting of 
standards in relation to support and training for, 
provision of advice to and recruitment of panel 
members. Indeed, there would be harmony in 
setting safeguarders in that context. However, if 
monitoring, information gathering, analysing 
outcomes of that information, providing 
independent legal advice and so on are added in, 
the convener’s role becomes quite all-
encompassing, and I do not know how you would 
find a single individual who could do all that work. 
Even if you could, we would still argue whether all 
those roles should be taken on by one body. 

Kenneth Gibson: Is that also because of 
concerns about democratic accountability? 

Paula Evans: An element of our concern 
relates to the NDPB’s democratic accountability. 
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As I said earlier, in this system there might well be 
an individual who could be identified as 
responsible, but does that make them 
accountable? Our local politicians have a different 
understanding of accountability and value their 
role in the hearings system and in being locally 
accountable for some of the support measures 
that are provided locally. We would prefer that 
approach to be improved and enhanced. Putting 
all that under the NDPB does not resolve some of 
the existing accountability issues. 

Fred McBride: I have nothing to add. 

The Convener: That concludes the committee’s 
questions. I thank the witnesses very much for 
their attendance. 

Meeting closed at 12:47. 
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SUBMISSION FROM CHILDREN’S HEARINGS TRAINING OFFICERS 

1. We wish to make the following general comments at the outset. We 
welcome a national approach with more standardisation and 
accountability for all parts of the system. There are presently too many 
inconsistencies. We do regret, however, that the opportunity has been 
missed to set out a statement of the rights of children. 

2. We were asked to comment on the policy and financial memoranda. We 
would like to note our concern about a number of issues relating to 
training:

 We are concerned that the figures in the financial memorandum 
refer to the amounts paid to the universities presently and to local 
authority costs for in-service training. There is no reference to the 
core training provided by the units: the three stages of induction 
training and reappointment training, for which the local authorities 
pay. In terms of a review concluded in June 2000, each local 
authority is entitled to one dedicated session of in-service provided 
by the training unit and to one joint in-service session annually, with 
other local authorities. Not all local authorities take up this 
entitlement whilst others receive more – in agreement with the 
relevant training unit. 

 The core induction training provided by the units, whilst not 
identical, follows the Competence Framework for Chairmen and 
Members of Children’s Hearings and ensures that the performance 
indicators for each competence are delivered and that the training 
is evaluated by the participants and by feedback from the 
Children’s Panel Advisory Committees, part of whose role is to 
monitor that this training ensures panel members are fit for 
purpose.

 As stated above, we are not clear that the cost of induction and 
reappointment training has been included in the blanket term “in-
service training”. We are also not clear what references to 
improving the quality of training refers to. 

 Local training is very inconsistent in terms of the number of 
sessions, the quality of what is provided and the number of 
sessions a panel member is required to attend. Thus, in one 
authority a panel member may be expected to attend nine out of 
twelve local sessions annually while in a neighbouring authority, 
panel members are required to attend two out of four sessions. In 
some areas, the local sessions are about information on resources 
and services available and do not cover subjects which enhance 
the panel members’ skills. 

 Reappointment training: this is offered every three years but again 
is inconsistent. In some areas it is compulsory prior to the Advisory 
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Committees recommending a panel member for a further term of 
appointment, in others it is not. This should be standardised 
nationally and be compulsory for all panel members as a means of 
reviewing and upgrading skills and knowledge. 

3. We considered that the policy memorandum is aspirational. It provided 
some understanding of the reasons for some of the changes. We are 
pleased there will be a special list of solicitors who will be able to act in 
interests of children. They will need to be trained in the ethos of system 
and understand that hearings are not adversarial. 

4. We wonder if legal representatives should also be permitted to be 
safeguarders as well? This can sometimes cause confusion at hearings 
when the same person appears in different roles and with entirely 
different remits depending on the role. We also wondered if relevant 
persons should have the opportunity to choose their own legal 
representative, who would not necessarily be on the child-centred list? 
We felt, as an example, that for someone with learning difficulties it might 
be confusing to have two different people representing them. 

5. On the consultation on the draft Bill, we feel Scottish Government should 
be commended on learning from the initial introduction in 2009 of a draft 
bill. They have listened to what people were saying. The possibility of 
engagement meetings will further enhance this involvement. It is 
important that this continues at an active level. People in the system 
need to know what is happening and feel involved in the process. 

Specific points relating to the Bill 

Section 6 
6. We are concerned that the National Convener may select the chairman 

of a hearing. We consider that the current practice (in many areas) of 
sharing the chairing responsibility in a hearing session should not be 
undermined or it may lead to the development of a two tier system. 

Section 8 
7. This is welcomed. It is important that there should be the least amount of 

disruption and upset for families. 

Section 9 - provision of advice 
8. We have considerable reservations about telephone contact. We feel 

there needs to be to be more clarification of how this would operate in 
practice. An example which might be considered is the SCRA helpline 
which came into being for reporters on the commencement of the 
Children (Scotland) Act 1995 and the building up of practice 
questions/answers. The extranet could be used for access to and 
dissemination of this type of information. 

Section 9(c) - consequences of hearing’s decisions 
9. We are not sure what this means and feel it needs to be clarified. 
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Section 20 
10. We welcomed the statement. 

Section 26(3) (a) 
11. There is an important opportunity for children to be encouraged and 

supported to express views throughout hearings. This should not be 
limited.

Section 29 
12. There do not appear to be any criteria for appointment of a safeguarder. 

Will this be in regulations? We consider that when not appointing, a 
hearing should give reasons. This way there is no dubiety about 
consideration.

Section 30 
13. An opportunity has been missed to establish a national panel of 

safeguarders to promote consistency of practice. We are also concerned 
that appointments to local authority panels compromise the 
independence of the safeguarder. 

Section 32 – termination of appointment of safeguarder 
14. Clarification is needed. This section appears to suggest that the 

safeguarder will in future have an independent right to appeal rather than 
lodging an appeal on behalf of a child (usually very young). 

Sections 43, 44(3) and 52(c) 
15. Should be consistently stated as the day the child protection order is 

implemented, not the day it was made. 

Section 45 
16. Clarification that the hearing can vary directions is welcomed. 

Section 65 
17. We feel the terminology is quite woolly. An opportunity to simplify the 

grounds has been missed – they are more complicated than before. 
Some of the language needs to be explained: what does “conduct” 
mean; what is a “close connection”, “significant contact” – these need to 
be clarified and defined more clearly. 

Section 66 
18. The move from a requirement to an order suggests compulsion: is the 

word compulsory therefore necessary? 

Sections 72 (3) and (4) 
19. We are concerned that this dilutes the child’s rights and may lead to 

more children being excused. Why excuse for part of a hearing? It is 
important to ensure advocacy or representation for the child. 
Inconsistency between s72 (2) (3) and (4) implies that s72 (3) can not 
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apply at a grounds hearing. Hearings can manage the situation so that 
the child need not be excused. 

Section 74(1) and (2) 
20. Needs to be clarified; if a relevant person is excused does the hearing go 

ahead? This does not appear to fit with s72 (3) etc. In what 
circumstances would the hearing proceed? 

Section 75(3) 
21. We feel this could be better worded: the hearing should relay the 

substance of what has been discussed rather than what has taken place. 

Section 76 
22. Some concern that if a relevant person’s representative is excluded the 

hearing must rather than may explain to them what has taken place in 
their absence. 

Sections 77(3) and (4) 
23. We do not like the term chairing member. We welcome the right of the 

child and/or relevant persons to object to the presence of an observer. 

Section 78 - Pre-hearing panels 
24. We find the terminology odd. “Pre-hearing panel” implies it takes place 

just before the hearing and infers that its decision is binding on the 
subsequent hearing. This could be confusing for families. It also mixes 
terminology of panel being the body and the hearing being the process. 

Section 80(3) 
25. “Significant involvement” needs to be defined. How recently is recently? 

Also needs to be defined. We are concerned about the right being given 
for subsequent hearings when circumstances may have changed. 

Section 82 
26. This definition is quite cumbersome. We wondered if it has been inserted 

because of the number of asylum seeking families where no official 
records are available. We also wondered what “a person” means. 

Section 83 
27. Why a review before dealing with fresh grounds? Difficult to reach a 

decision knowing there may be additional information. 

Section 84 
28. Omission of checking understanding. 

Section 85(2) 
29. May defer making a decision. When would this be appropriate?  

Guidance is needed. 

Section 97(2) (b) 
30. This needs clarification. 
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Section 129 
31. This is welcomed as in some areas annual reviews are taking place at a 

very late date. 

Section 134(3) 
32. What if a hearing is continued, say, for a safeguarder report? This needs 

to be clarified. 

33. We have a general concern about one hearing excusing a child or 
relevant person for more than one hearing. 

Section 135(6) (a) 
34. We are not clear this would be on a voluntary basis. Needs to be clearer. 

Sections 136 and 137 
35. What about issuing an interim supervision order or varying the 

supervision order? If the hearing can not vary, there needs to be 
provision to issue an interim supervision order. Section 137 needs to be 
more specific. 

Section 138 
36. Welcomed. We also welcome that in terms of Section 140 the National 

Convenor, not SCRA, will deal with this. That is more empowering for 
hearings.

Section 145(5) 
37. This needs to be clarified. Does the authorisation cease? 

Section 148(3)
38. This section needs to be clarified.  Is a movement restriction condition 

not a loss of liberty?  This needs to be clear. 

Section 152(1) (a) 
39. This section is very ambiguous. 

Section 171 
40. It is not clear if this applies when someone is excluded. 

Section 178(28C) 
41. Does this apply to a movement restriction condition or legal complexity? 

Does this apply to an interim supervision order? 

Schedule 2, para 3(1) and (2) 
42. Concern may train, may monitor. Why not must? 

Legal representatives 
43. We are not clear if hearings will be appointing. We welcome the more 

permanent scheme through SLAB. If properly managed this could mean 
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families will be given information before hearings. Hearing members will 
need to be aware of the need to continue hearings when appropriate. 

Judith Bell, University of St Andrews 
Mary Philp, Aberdeen University 
Barbara Reid, University of Glasgow
Joan Rose, Queen Margaret University. 
Children’s Hearings Training Officers 
25 March 2010 
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SUBMISSION FROM THE CHILDREN’S PANEL CHAIRS’ GROUP 

The Bill as a whole 

1. On the whole, there is support for the Bill among Panel Chairs. Almost a 
quarter of us support the Bill as it stands.  Two thirds of Chairs would 
support the Bill, subject to some amendment.  Fewer than 10% of Chairs do 
not support the Bill. 

A National Convener 

2. A large majority of Panel Chairs (86%) backs the proposal in section 1 of 
the Bill that a National Convener should lead the ‘panel’ component of the 
Hearings system. It is hoped that this will lead to more consistent practical 
support for the volunteers who make up the Children’s Panel, as that has 
been a significant issue in the past. 

3. The Bill proposes (at s.9) that the National Convener would provide 
procedural and legal advice to Panel Members, to ensure that they have a 
source of advice that is independent of the Reporter. Whilst we welcome 
this, most Panel Chairs have serious doubts about the practicalities of 
providing such advice by telephone during a Hearing, which appears to be 
the most likely means of doing so. Advice may be needed in relatively few 
cases but the arrangements must enable panel members to have immediate 
and satisfactory access to it when required. The extent of the need for such 
advice will be influenced by the amount of clarification that Reporters are 
able to provide, consistent with their recently-revised role.

4. We are somewhat surprised at the breadth of the power to alter the National 
Convener’s functions contained in section 10 of the Bill and we are not clear 
as to the circumstances in which they might be used. We have a 
corresponding concern about the similar provisions relating to the Principal 
Reporter contained in section 17. 

5. Section 7 of the Bill says that the National Convener ‘must ensure that a 
children’s hearing is held for the purpose of carrying out any function 
conferred on a Children’s Hearing by virtue of this Act or any other 
enactment’. Section 67(2) of the Bill says that ‘the Principal Reporter must 
arrange a children’s hearing for the purpose of deciding whether a 
compulsory supervision order should be made in respect of the child’. The 
distinction between the National Convener’s duty to ensure that a Hearing is 
held and the Principal Reporter’s duty to arrange a Hearing is, in ordinary 
language, an exceedingly fine one. We think that it might be more sensible 
for section 7 to require the National Convener to ensure that, when the 
Principal Reporter has arranged a Hearing under s.67(2), panel members 
are available to allow it to proceed. 
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Safeguarders 

6. We wish to make two observations relating to Safeguarders, who make a 
very valuable contribution to the Children’s Hearing system. Firstly, the Bill 
leaves the responsibility for the recruitment and support of Safeguarders 
with local authorities; we have no difficulty with that proposal. However, it 
appears to us that there would be merit in considering the position of 
Safeguarders in the same light as Panel Members. In other words, if 
Safeguarders similarly need consistent arrangements across Scotland in 
relation to recruitment, training and practical support, there may be merit in 
the establishment of a post of Principal Safeguarder, or some similar title.  
The Principal Safeguarder would have power to require local authorities to 
carry out their functions in particular ways and to ensure that training and 
other support was adequate. All of this may be expected to have a bearing 
on the effectiveness and consistency of their interventions. Our second 
observation is that Panel Chairs are usually involved in the appointment of 
Safeguarders. We would hope that this would continue but that, in any 
event, the National Convener’s local representative should be able to 
contribute to the recruitment process. 

Investigation and referral to Children’s Hearing 

7. Sections 58-60 of the Bill impose a duty on local authorities, constables and 
courts to provide information about a child to the Reporter. That is well and 
good, but Reporters may also need to obtain information from others who 
have been involved with the child. A large majority of Panel Chairs believes 
that that duty should be extended to health services, though we appreciate 
that the wording of any such duty would need to take account of human 
rights requirements and of the quite complex arrangements which prevail in 
the health sector. This approach would help to align the Bill more closely 
with the principles behind Getting It Right For Every Child, which promotes 
holistic assessment of children’s circumstances. The duty may also need to 
extend to all those from whom the Reporter may reasonably require 
information. Independent schools are one example and we wonder if they 
should also be mentioned within this part of the Bill. 

8. We think that section 58(2), and subsequent similar sections applying to 
constables, courts and other persons, may be problematic.  These appear 
to set a higher test for referral to the Reporter; at present, the test is that a 
child may require compulsory measures of care, but the Bill invites local 
authorities, constables and indeed anyone else to reach the conclusion that 
a compulsory supervision order should be made. This may raise two 
difficulties. Firstly, it is for the Reporter to carry out a full investigation of the 
case and it is for the Hearing to determine whether or not an Order should 
be made. That being so, it hardly seems appropriate for anyone to be 
invited to do anything other than suggest that compulsory measures may be 
necessary. Secondly, the change from ‘may’ to ‘should’ clearly implies 
greater certainty; all concerned may interpret the provision as ‘if in doubt, 
don’t refer it to the Reporter’ and that might place some children at risk. We 
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would also mention that the change from ‘supervision requirement’ to 
‘supervision order’ has caused some surprise. 

Pre-Hearing Panels 

9. It is difficult to gauge the impact of the proposal for Pre-Hearing Panels set 
out in section 78, but it is possible to envisage these becoming relatively 
frequent. If they are to satisfy the requirement for a fair hearing, they could 
presumably involve a number of people and could become quite complex 
and time-consuming. We do, of course, understand the need for a 
mechanism to deal with the matters mentioned, but we wonder if there is 
any less cumbersome approach that would be ECHR compliant. 

Relevant Persons 

10. We note the provisions of sections 80 and 185. We are firstly concerned 
that the terms ‘recently’ and ‘significant’ in s.185 are very broad; at the least, 
some form of guidance would be needed to avoid major inconsistencies.  
Secondly, we would have expected s.185 to include, as a relevant person, 
anyone who had satisfied the test set out in s.80. 

Secure accommodation 

11. At present, with one exception, the local authority is bound to implement the 
decision of a Children’s Hearing, for example by offering a particular service 
to a child. The exception is that a council’s Chief Social Work Officer can 
refuse to place a child in secure accommodation. The Bill includes (at s.145) 
provision for Chief Social Work Officers to explain why a placement in 
secure accommodation has not been pursued, but we consider that that is 
an inadequate response. Most Panel Chairs believe that if a Hearing 
concludes that a placement of that kind is in the child’s best interests – a 
decision that is never taken lightly – it ought to proceed. If that cannot be 
included in the legislation, we think that the National Convener (in addition 
to the child and relevant persons) should be able to lodge an appeal against 
a decision not to place a child in secure accommodation. We do recognise 
that a child, having been placed in secure accommodation, should not be 
held there any longer than necessary and it is in that respect that we believe 
that discretion should be available to the Chief Social Work Officer (as in 
s.145(4)), subject of course to consideration of any change in residence by 
a Hearing as soon as possible after any removal from secure 
accommodation has taken place. 

The roles of the local authority 

12. Local authorities have, at present, two main roles in the Hearings system.  
On the one hand, they provide the services that Hearings specify in order to 
ensure that a child’s needs are met. On the other, they provide a large 
amount of support in the administration of the system, for example in 
organising recruitment of panel members, organising and paying for local 
training, paying panel members’ expenses and providing accommodation 

550



for meetings. Local councillors often sit on Children’s Panel Advisory 
Committees. It is no exaggeration to say that the Hearings system could not 
exist without such support and, given the limited resources available to the 
National Convener, it is clear that such support will need to continue through 
the proposed Area Support Teams. However, the Bill says very little about 
the relationship between the National Convener and local authorities. We 
think that it ought to set out the terms of the relationship, for example by 
placing a duty on local authorities to provide appropriate assistance to the 
National Convener. This link with local authorities is important in a wider 
sense, too. The ethos of the system is that local communities are best 
placed to make decisions about their children. Local authorities are 
representative of those communities, and it is right that they should have 
(and should feel) a positive sense of involvement with the system, rather 
than simply being expected to deliver services to it. That said, and given 
that the local authority is the principal service provider on the 
‘implementation’ side, the relationship on the ‘panel’ side of the equation 
must involve liaison rather than control if the Hearings system is to be seen 
as independent. 

Area Support Teams 

13. The proposals for Area Support Teams that (under Schedule 1 of the Bill) 
are to be established at local level are very vague and need further 
development. In particular, we think that the distinction between paid staff 
and volunteers needs to be clear and that their roles must be appropriate. It 
is not appropriate, for example, for paid staff to take on the pastoral role 
performed by Panel Chairs or the monitoring of volunteers, presently 
performed by volunteers from the Children’s Panel Advisory Committees.  
We think that there will continue to be a need for local Panel Chairs to lead, 
represent and counsel panel members, and indeed to take part in such 
national processes as the present legislative one. 

Avoiding an unnecessarily adversarial approach 

14. Whilst we do think that children in Hearings are as entitled as adults to legal 
representation, we have two concerns. The first is that we do not wish to 
see the Hearing System becoming more adversarial in nature. All 
concerned need to respect the spirit behind the system, which is that they 
should work together to ensure that children’s needs are appropriately met.  
That leads us very much to regret the omission from the Bill of any firm 
proposal for advocacy support for children and families to ensure that they 
are empowered to put across their views as effectively as possible. We think 
there is a need for fresh and possibly radical thinking in this area. Secondly, 
we wonder if there will be equal access in all parts of Scotland to solicitors 
who are both willing to do this and are appropriately trained.   

Alastair Hamilton 
Depute Chair
26 March 2010 
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SUBMISSION FROM THE SCOTTISH CHILDREN’S REPORTER 
ADMINISTRATION (SCRA) 

Summary response 

1. SCRA strongly supports the need for this Children’s Hearings Bill, fifteen 
years after the last substantial legislative change— 

 To strengthen and modernise the Children’s Hearings system in 
order to provide better outcomes for children 

 To provide better, more consistent support for volunteer panel 
members

 To promote transparency and consistency in decision making
 To conclude a substantial period of process review and allow 

implementation of critical changes. 

2. This Bill takes account of issues raised in the period of consultation from 
June 2009. In particular, we are pleased that the Scottish Government 
has recognised and protected the importance of the holistic role of the 
Reporter in the Hearings System, as well as listening and responding to 
other concerns raised by SCRA and partners over the summer.

3. SCRA continues to agree with the need for national standards to provide 
better, more consistent support to Panel Members and to drive 
improvements in outcomes for Scotland’s most vulnerable children. We 
recognise however, that legislation alone, is not sufficient to drive the 
improvements we all want to see achieved for children and young 
people. Our expectation is that the Bill will provide a structure to support 
continuous improvement and positive changes to culture and practice 
throughout the system.

Detailed response 

4. The Bill introduces a number of positive changes to the operation of the 
Hearings system, including— 

 Modernisation of the grounds for referral (see page 2) 
 Introduction of Interim Compulsory Supervision Orders which allow 

for a more flexible response to a child’s needs 
 Ability of the Reporter to release a child from custody while 

conducting an investigation 
 An opportunity to provide better standards and quality of legal 

representation via SLAB (see page 3) 
 A streamlined process for application to court where grounds are 

accepted by the relevant person, but the child is too young to 
understand them 

 Introduction of the principle that Children’s Hearings can withhold 
information provided by the child from the relevant person(s) (see 
page 3). 
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5. Furthermore we consider that the Bill provides an opportunity to address 
other issues within the scope of the Hearings system. Four areas in 
particular which we believe are critical for legislative consideration are— 

Voice of the child 
6. SCRA has argued that there is a need for a specific report to be placed 

before every Hearing articulating the child’s view, and evidencing how 
those views were obtained. This is the best way of ensuring that the 
voice of the child is heard, even where the child might not be able or 
willing to participate directly in the Hearing themselves.

Safeguarders
7. We recognise the difficulties that the Scottish Government has 

experienced in looking for a solution to the problems of inconsistency in 
standards of recruitment, monitoring, training and quality assurance for 
Safeguarders. There is widespread dissatisfaction with the current 
situation, which lacks proper regulation or national overview and we are 
sure that further consideration will yield a solution. We are happy to 
engage with any process that seeks to resolve this issue.

Information sharing 
8. A power for the Principal Reporter to share information in certain tightly 

defined circumstances outwith the specifically defined statutory 
examples would be a positive addition to the Bill. The Principal 
Reporter’s powers to share information are currently restricted to where 
this is provided in statute or where a route via the Human Rights Act can 
be identified. We recognise that such a power would have to be 
appropriately constrained to ensure that legitimate rights to privacy were 
not infringed.

Rehabilitation of Offenders Act 1974 
9. We note the points raised by Committee members in the meeting of 

17 March 2010 around the application of the Rehabilitation of Offenders 
Act to the Children’s Hearings System, and the consequences that can 
accrue from a child accepting offence grounds or having them 
established before the Sheriff. While recognising that this is a complex 
area, we agree that the current law is unsatisfactory in terms of the 
implications of regarding a Supervision Requirement as a criminal record 
conviction for the purposes of the 1974 Act. We hope that this area of 
the law can be reviewed by the Scottish Government and partners in 
order to find a more acceptable alternative.

10. Within the Bill as currently drafted, there are a number of areas about 
which we have specific comment to make.
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Grounds for referral (s.65) 

11. We welcome the introduction of the domestic abuse ground (f) though 
we consider it will be important to link the ground to a widely accepted 
definition of domestic abuse. 

12. The new (m) ground is also to be welcomed and will assist in ensuring 
that children engaging in self-harming activities can be referred. 

13. However, we believe that the ground in s.65(2)(n) would be 
strengthened by reverting to the “beyond control” wording in the current 
s.52(2)(a) of the Children (Scotland) Act 1995. 

GIRFEC links (s58-59) 

14. The Bill provides a real opportunity to enshrine links to GIRFEC 
principles. However, sections 58 and 59 set the threshold for referral to 
the Reporter significantly higher than the 1995 Act. This removes the 
crucial safety net that the Reporter provides in examining (from an 
independent, expert perspective) those cases where there may be, or is 
likely to be, a need for compulsory measures. It removes from the 
Reporter’s field of consideration cases which are borderline and it shifts 
core responsibility for determining that compulsory measures are 
necessary to the involved agencies themselves, and professionals who 
may have less expertise/experience/guidance/training in determining 
that issue. 

15. It is also inconsistent with core elements in the GIRFEC model. SCRA 
believes it is important to retain a statutory test that requires referral from 
the local authority and police when there is reasonable cause to believe 
that compulsory measures may be required to meet the child’s needs. It 
will then be possible to make sure that guidance for agencies within a 
GIRFEC framework leads to appropriate rather than unnecessary 
referral.

16. The Bill would be strengthened by making the importance of the health 
sector more visible and central to its provisions. For example, there is no 
power for the Reporter to request information from health sources. This 
is of particular relevance to the long-standing difficulties experienced in 
obtaining timely assessments from Child and Adolescent Mental Health 
Services. We draw the Committee’s attention to the report published by 
the Parliament’s Health and Sport Committee in June 2009, which stated 
that “the delays facing children’s panels are totally unacceptable”1.
Placing a duty on Health to provide such information will assist in 
reducing some of these delays.  

                                                          
1 “Inquiry into child and adolescent mental health and well-being”, Health and Sport 
Committee report 2009, Paragraph 80
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Definition of “relevant person” (s80 and 185) 

17. The Bill rightly seeks to resolve some of the inconsistencies and 
problems around the definition of “relevant persons” (RP). Section 80 
introduces an entirely new definition which can be granted on request by 
a pre-Hearing panel. When considering the scope of this definition, it is 
important to note that RP status does not simply confer the right to 
attend hearings; it also grants the individual a range of legal rights 
including access to extremely sensitive information and reports.

18. While we support the intention to ensure that the definition is drafted 
appropriately, we believe that there are a number of problems with this 
section.  The “significant involvement” terminology will potentially bring a 
very wide range of people within the scope of RP status. The potential 
impact this could have on the child’s life and the progression of their 
case should not be underestimated. There are serious implications for 
the privacy rights not just of the child but of other relevant persons which 
must be considered and balanced. We also note the report of the 
Scottish Government led “Child at the Centre” working group which 
recommended in November 2009 that the number of adults in the 
Hearing should be kept to a minimum in order to maximise the ability of 
the child to participate.

19. Where RP status is granted by a pre-Hearing panel, this appears not to 
be reviewable and cannot therefore take into account changes in the 
child’s circumstances or relationships with particular individuals.

20. The definition in s80 does not link with that in s.185 and the Bill therefore 
creates two distinct (and entirely separate) routes for an individual to be 
granted relevant person status, which is both unfair and inconsistent.  

21. SCRA would prefer to revert to a single, more clearly defined test of who 
qualifies for relevant person status. However, we recognise that it is 
important to assess whether the involvement of other individuals in the 
Children’s Hearing would be in the child’s best interests, and could be 
achieved without elevating their status disproportionately and granting 
the full range of legal rights. We are happy to explore this option in more 
detail with the Committee and with the Scottish Government.

Appeals (s148-160) 

22. We remain concerned about the way in which the Bill broadens the 
scope of the Sheriff’s powers at appeal.  s151(1)(b) provides that, even 
where the Sheriff dismisses the appeal, he/she can substitute his/her 
own decision for that of the Hearing if he/she considers that the child’s 
circumstances have changed. In our view, this detracts from the primacy 
of the Hearing as the key decision maker in the system. It is one of the 
fundamental principles outlined by Kilbrandon that the Hearing is the 
most appropriate forum for decisions about children to be made. It is 
reassuring that, historically, Sheriffs have sparingly used the limited 
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powers they have to alter a decision of a hearing but there is no reason 
to provide additional powers. 

Withholding information (s.171) 

23. SCRA welcomes the power contained in s171 for the Hearing to withhold 
information provided to them by the child from the relevant 
person(s).This will help children to be open and frank in sharing their 
views within the hearing We agree with the parameters set in the Policy 
Memorandum, which states that where that information forms part of the 
reasons for the Hearing’s decision it should be disclosed. However, we 
note that this expectation is not reflected in the drafting of the Bill itself 
and consider that this may lead to significant difficulties if not resolved. A 
relevant person’s ECHR rights could be infringed if a decision is made 
based on information they have no knowledge of, or way of gaining 
access to.

Functions of the Principal Reporter and the National Convener (s10 and 
17)

24. We have concerns over the breadth of the powers which would be 
granted to Ministers under s10 and 17 to vary, transfer or abolish 
functions performed by the National Convener and the Principal 
Reporter. Similar, though much more constrained, powers are included 
in the Public Services Reform (Scotland) Bill. We note that the Scottish 
Courts Service, and any body or post-holder exercising decision-making 
of a judicial nature is explicitly excluded from the powers in that Bill. We 
consider that there are therefore sound arguments for the PR and the 
National Convener not to be subject to such powers. SCRA itself is 
included within the ambit of the Public Services Reform legislation and 
we consider this to be sufficient to allow the Government to drive 
appropriate improvements in efficiency and effective public service 
delivery. At the very least, the powers in the Children’s Hearings Bill 
should be subject to the same constraints and safeguards as those in 
the Public Services Reform (Scotland) Bill. We note the questions posed 
by the Subordinate Legislation Committee on these issues.

Local authority accountability (s140-142) 

25. The Anti-Social Behaviour Act 2004 granted powers to the Hearing (via 
the Principal Reporter) to enforce the Local Authority’s duty to implement 
Supervision Requirements. The Bill provides that in future these powers 
should be exercised via the National Convener. SCRA agrees that this 
transfer is appropriate. However, the Bill does not provide the National 
Convener with the same discretion as is currently provided to the 
Principal Reporter, which is required to take account of changes in the 
child’s circumstances, or to allow a process of negotiation which might 
be able to secure the relevant services without the need for a formal 
legal process.
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Legal representation (Part 19) 

26. We are supportive of placing the current temporary schemes which 
govern access to legal representation for children and relevant persons 
on a permanent statutory footing. However, s28E significantly, and in our 
view unnecessarily, increases the number of relevant persons who 
would be entitled to state funded legal representation at Children’s 
Hearings and Sheriff Court. The test in the Bill is very different from that 
currently set out in secondary legislation – which is focused 
appropriately on effective participation. It is not clear why the Scottish 
Government has chosen to do this. It also appears that the number who 
would qualify for legal aid has been significantly increased due to 
drafting that is different from the current scheme.

Conclusion

27. SCRA believes that the Children’s Hearings (Scotland) Bill, with the 
improvements we have proposed, will deliver substantial enhancements 
to operations and decision making within the system. It will enable all 
partners to concentrate on improvements to culture and practice which 
will deliver better outcomes for children in the Hearings System.

SCRA
26 March 2010 

557



3437  21 APRIL 2010  3438 
 

 

Scottish Parliament 

Education, Lifelong Learning and 
Culture Committee 

Wednesday 21 April 2010 

[The Convener opened the meeting at 10:00] 

Children’s Hearings (Scotland) 
Bill: Stage 1 

The Convener (Karen Whitefield): Good 
morning. I open the 11th meeting of the Education, 
Lifelong Learning and Culture Committee this 
year. I remind everyone present that mobile 
phones, BlackBerrys and any other electronic 
devices should be switched off for the duration of 
the meeting. 

The first item on the agenda is the committee’s 
continuing consideration of the Children’s 
Hearings (Scotland) Bill. I am pleased to welcome 
the first of two panels of witnesses. We are joined 
by Judith Bell from the University of St Andrews 
and Barbara Reid from the University of Glasgow. 
Both of them are children’s hearings training 
officers. We are also joined by Ian Hart and Alistair 
Hamilton, chairman and depute chairman of the 
children’s panel chairs group. We also have David 
Forsyth, the chair of the joint central children’s 
panel advisory committee, and Iain Montgomery, 
the clerk to the children’s panel advisory 
committee in Glasgow. Thank you for joining us 
today. 

We will move straight to questions, and I will 
start by asking you about the proposed new 
structures. The bill advocates the creation of a 
national body, children’s hearings Scotland, the 
purpose of which is to standardise the 
appointment, training and monitoring of panel 
members. What are your views about the 
standardisation that might be achieved by the new 
body? Is it appropriate? Do we need a national 
body of that sort to achieve standardisation across 
children’s panels throughout Scotland? 

Judith Bell (University of St Andrews): I can 
start from the perspective of training. We would 
welcome a national approach to the children’s 
hearings system, as there are inconsistencies 
across the country that affect the work of different 
panel members. They affect all parts of the 
system, particularly when it comes to equality of 
access to training. 

Ian Hart (Children’s Panel Chairs Group): 
Panel chairs have been seeking, and would 
support, a national body and a national convener. 
It is a matter of consistency for panel members—

we would appreciate consistency in training and 
support. As far as the rest of the bill is concerned, 
we have considerable reservations about the 
structure. 

David Forsyth (Joint Central Children’s 
Panel Advisory Committee): The children’s 
panel advisory committee also supports the idea 
of a national convener but, like my colleague, we 
are concerned about the powers that would lie 
with such a convener. 

We strongly support standardisation. One of the 
weaknesses of the current system is that, despite 
the CPACs’ involvement in trying to establish 
standards throughout Scotland, there is no power 
to implement those standards in all regions. We 
see the national convener being able to do that. 

The Convener: We will come to the specifics of 
the role of the convener a little later. I am keen for 
us to concentrate on the structures at the moment. 

When Judith Bell responded to my question, she 
was clear that the key issue is effective training. 
That is true: it is about ensuring that there is 
effective training for all panel members. As a lay 
person looking at how the children’s panel system 
operates, I wonder about having a national body to 
deliver that training, as it will not necessarily 
guarantee standardisation or an improvement in 
quality. It is a question of getting the right training 
and ensuring that people take it up. What 
guarantees can there be that the national body will 
ensure that there are those standards? 

Barbara Reid (University of Glasgow): First, 
standards will actually be set. At the moment, the 
training that is offered follows the competence 
framework, but no one has examined the 
effectiveness of that framework or how effectively 
the units are delivering. For a number of years 
now, we training officers have been asking for an 
external inspectorate that would examine whether 
our work is fit for purpose. 

Once training has been delivered, the question 
is whether it has been effective. However, without 
any standardisation in monitoring, you will never 
get that kind of feedback. After all, by that time, 
panel members will be putting it into practice in 
hearings. Someone has to take control of the 
system and ensure that standards are set, 
maintained and inspected. 

Judith Bell: Another issue is, as I said earlier, 
access to training. A panel member in, say, 
Dumfries and Galloway should have the same 
access to training as a panel member in Highland, 
but at the moment there is differentiation in the 
training that is available to panel members. All of 
them get core induction training, but after that the 
level of in-service training that is offered varies. I 
am very lucky: in the area that I work with, the 
local authorities buy into all the in-service training 
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that panel members expect to receive. In other 
areas, that is just not the case. 

Barbara Reid: I know that, in the west, not 
every local authority offers a range of training to 
every panel member, sometimes for very good 
reasons that might be related to budgets, for 
example. In one authority, every panel member 
who comes up for reappointment might be offered 
reappointment training; in another, panel members 
might have to wait 20 years for that. That is not 
fair. 

Alistair Hamilton (Children’s Panel Chairs 
Group): We support the point about the need for 
consistency in training and acknowledge that 
training might have to be delivered in slightly 
different ways, depending on the area. For 
example, the training that is delivered in Highland, 
the Western Isles and Shetland, where I come 
from, might be delivered differently in Glasgow, 
but it is important that the curriculum is consistent. 

The Convener: You do not believe that you get 
any feedback on the effectiveness of training. Do 
we need a national body for that or do we simply 
need to ensure that our existing structures allow 
panels to give feedback and let you know whether 
their training needs are being met? Will the matter 
be dealt with more effectively by the new area 
support teams that are supposedly going to 
replace our CPACs? 

Judith Bell: It is difficult to answer that 
question, given that we do not know much about 
the set-up of the area support teams. That aspect 
of the bill perhaps lacks clarity. 

David Forsyth: One area that is relevant to 
training is the feedback loop, which involves 
monitoring by the CPACs. At the moment, the 
loops are very local, with feedback being made 
through members’ own CPAC and dialogue with 
the training group that is responsible for their area. 
One benefit of a national standardised system is 
that there will be much more of an opportunity to 
establish best practice and to ensure that it feeds 
into all areas. As I say, only very small loops are 
operating, and no one inside them really knows 
what other areas are doing, how well they are 
performing and what lessons can be learned. 

Barbara Reid: Although there is guidance on 
training committees, not every local authority has 
such a committee or meets training officers. There 
is no consistent way of getting feedback or, 
indeed, of knowing that the loop exists. 

Ian Hart: I agree with the point about the bill’s 
vagueness on area support teams. That is very 
much a matter of concern, because as a panel we 
believe that situations are best handled locally. 
You might call us a tribunal, but our work, which 
involves repairing the lives of children who have 

been damaged by circumstances, is very specific 
and different to that of any other tribunal. 

We have had huge support from local 
authorities, which have worked well with us. We 
believe that the local authority is still the best 
venue and the best source to deliver the services 
that we require. We are not sure about what is 
happening with the area support teams, therefore I 
advocate that we look closely at local authorities. 
Could the matter have been dealt with without the 
bill? Yes, I think that the changes could have been 
made. 

The Convener: Last week, the committee heard 
from the Convention of Scottish Local Authorities, 
which is clearly of the view that there should be a 
role for local authorities in supporting children’s 
panels in their areas. It believes that there are 
important issues around local access to and local 
accountability for the children’s hearings system. 
Mr Hart thinks that there is a need for local 
authorities to be involved in supporting the delivery 
of the tribunal service. Do other panel members 
have a view on the role that local authorities 
should play? 

David Forsyth: It is clear to the CPAC that the 
current arrangements, working in tandem with 
local authorities, work extremely well and we do 
not want that to be lost. In fact, we are concerned 
that the bill does not put sufficient statutory 
requirements on local authorities to support 
children’s panels. We believe that the current 
system should require the local interest to be kept 
in mind. Having said that, we still think that area 
support teams could be larger than the 30 units 
that currently work in Scotland, but subdivide to 
produce the required local supports. In my area, 
because we are the joint central CPAC, we cover 
three councils and that model works well for us, 
although that is not to say that the same model 
would be adequate or appropriate for the whole of 
Scotland. There is the possibility of undertaking 
some merging but still meeting local needs. 

Ken Macintosh (Eastwood) (Lab): Is training 
not already provided nationally by four training 
centres? 

Judith Bell: Let us be clear about what is 
meant by training. There are two types of training: 
the core training that is provided by the four 
training units, which works to the competence 
framework, and local training that is provided by 
local authorities or local areas, which is variable in 
what it consists of and in what panel members are 
expected to attend. As we say in our written 
submission, in some areas, panel members are 
expected to attend nine sessions in a year, 
whereas in others they are expected to attend two 
out of four. Some local areas do not offer any local 
training. There is inconsistency in that as well. 
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Ken Macintosh: How would the bill change 
that? 

Judith Bell: There must be some standards for 
training. A national approach would bring 
consistency throughout the country in what panel 
members were expected to attend. 

The Convener: Do you accept that there is 
nothing in the bill, as currently drafted, that would 
guarantee that? You believe that the new national 
body would deliver such an approach, but there is 
nothing in the bill to require that. Is that not the 
case? 

Barbara Reid: Perhaps there is not, but we do 
not yet know the remit of the national convener, 
and doing nothing would also not guarantee that 
things would change. Since 1996, we have worked 
with the current system. I have worked for 13 local 
authorities and there is no common denominator 
in what they deliver. Some panel members receive 
an immense amount of training; others receive 
absolutely no training other than the mandatory 
training. When they come together in other 
organisations, they wonder about that unfairness. 
Also, there is no quality control over a lot of the 
training that is delivered, which is why we need a 
national body to set minimum standards. A panel 
member who has to attend nine sessions a year 
thinks that it is grossly unfair if the neighbouring 
authority expects its panel members to turn out 
only twice. Perhaps a national standard would 
solve that problem. 

The Convener: Okay, but there are no national 
standards in the bill. That is the point that the 
committee is trying to get at. 

We move on to the role of the national 
convener. 

Elizabeth Smith (Mid Scotland and Fife) 
(Con): Notwithstanding the interesting question 
that Mr Hart asked about whether we actually 
need a bill to address some of the serious issues, 
my questions are on the role of the national 
convener. Given that the bill proposes several 
changes, particularly legal ones, will the witnesses 
define what kind of person the national convener 
should be? 

10:15 
Iain Montgomery (Children’s Panel Advisory 

Committee Glasgow): I am not sure that anyone 
has the answer to that. The bill seems to require 
an awful lot of the national convener. We are all 
saying that it is not necessary to put some of that 
in legislation to deal with the issues in the 
children’s hearings system. It will take a very 
special person to meet the remit in the bill, 
because there almost seem to be conflicts in the 
role as it is defined. The national convener is 

expected to be the champion of a system that is 
working well, but at the same time they will 
measure whether the system works well. That will 
be an interesting conflict for anyone who takes up 
the position. They will have to try to bring together 
fairly disparate parts of the system into one team 
and model. Also, as has been alluded to, they will 
have to bring together the many different 
expectations that currently exist in the children’s 
hearings system. There is no easy answer to the 
question of what type of person the national 
convener should be or the skill set that should be 
required. We need more definition of the role. 

Alistair Hamilton: This might be stating the 
obvious, but it is important that the person 
understands the system. The level of 
understanding varies across Scottish governance 
generally—I do not meant the Government. If the 
national convener is to be a champion, it is 
important that they understand why they are 
championing it. 

Elizabeth Smith: I want to tease out the issue 
that Mr Montgomery raised about a potential 
conflict between the convener’s roles. Will you 
explain exactly what the conflict is and how it 
could harm the process and the child’s best 
interests? 

Iain Montgomery: I do not say that conflict 
exists; I say that there is potential for conflict to 
arise, because the convener will be the person 
who argues outwith the system that the system is 
working well, yet at the same time they will be 
looking at the system internally and setting 
standards. The convener will almost be asked to 
say that the standards that the convener has set 
are working. No external inspectorate will confirm 
and underpin that on behalf of the convener. As a 
former internal auditor, I am slightly concerned 
about that. I can envisage the convener as an 
internal auditor, but I do not see a model for an 
external auditor in the bill and the proposed 
models. That comes from my previous experience. 

Elizabeth Smith: So you argue that the two 
distinct roles should be separated. 

Iain Montgomery: Again, we come back to the 
concerns that have been raised—prior to the 
meeting and in it—that the role of the convener is 
extensive and perhaps more extensive than is 
necessary to achieve the outcomes that we all 
seek. 

Elizabeth Smith: What can the local children’s 
panel advisory committees do better than a 
national body? 

David Forsyth: That comes back to my point 
that we miss something by not being able to 
discover best practice and tap into it. The current 
CPACs do a good job in their various roles—I 
would say that—but, with a body on a national 
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scale, we would be able to learn from others. That 
would be the biggest benefit. 

Elizabeth Smith: Is it your opinion that the 
existing system could be improved without 
legislation? 

David Forsyth: Frankly, yes. I see the power of 
the convener being the central focus to allow best 
practice to be established and disseminated. Once 
it has been agreed what standards are to be set, 
he or she will have the power to make that 
happen. At the moment, we are a disparate group 
and we are not able to achieve that. The issue is a 
combination of discovering what is best and then 
putting it in place. The CPACs, as they are 
currently structured, can certainly deliver what is 
required. The step from there to what I see as a 
more ideal situation is not huge and would not 
require a bill. 

Elizabeth Smith: What do you feel about the 
principles of local area groups as distinct from 32 
panels? 

David Forsyth: Local area groups, in some 
manner within the area support teams, are still 
important. As I said before, the model that we 
currently operate works very well. We have three 
distinct areas, with their own panel groups, chairs 
and deputes, that work under the umbrella of one 
CPAC. That model works well for us. 

The Convener: I want to ask about the 
additional role that the national convener will have 
in offering legal advice. You will all be aware that 
until September last year, if required, panel 
members could seek legal advice from the 
reporter, who could also offer legal advice. They 
are now no longer able to do that. How often do 
panel members require legal advice? Is it required 
regularly, or is that an unusual circumstance?  

Alistair Hamilton: We need to distinguish 
between legal advice—in the sense that one 
would get advice from a lawyer about how to 
defend a court case, for example—and 
clarification. Most of the time, panel members 
want clarification. As we understand it, the revised 
role for the reporter enables them to provide that 
clarification. 

We often require clarification in hearings—there 
is no question about that. I would have to think 
very carefully about the purposes of requiring any 
other kind of advice in hearings. That question 
perhaps needs more debate—possibly not today, 
but there is an issue about the kind of advice that 
is sought and why and who is best placed to 
provide it. 

Ian Hart: Having been in the system for 35 
years, I can say that it seemed a lot simpler when 
we had fewer people in the hearing room. We can 
now sit with three lawyers in the room, and my 

concern is that we are becoming more adversarial, 
which is not the spirit that Kilbrandon expected. I 
am also concerned that we could lose the child: 
we are trying to make it easier for the child to 
speak out, but we are making it more difficult, not 
only for the child but for the parent, because we 
now have a hearing room full of lawyers and 
others. 

Judith Bell: When we considered the bill, the 
issue of legal advice concerned us. It is not clear 
from the bill how the system would work—whether 
there would be a telephone hotline or help desk, 
for example. We have reservations about that and 
the kind of advice that could be given in that way. 
If legal advice were to be a function of the national 
convener, there would have to be a lot more clarity 
about how it would operate. It could be difficult to 
offer legal advice on the telephone. If you were on 
the end of the phone to somebody and did not 
really know the full circumstances of the case, it 
could be possible to misinform them. 

Barbara Reid: Panel members do not often ask 
for legal advice; what they look for is clarification 
of procedure. That could be done through some 
kind of helpline on the extranet, which panel 
members could check in preparation for meetings. 
However, I think that, within a hearing, panels 
would want to have a continuation to get the help 
that they needed. 

The Convener: Certainly, it was clear from 
those who responded to the Government’s 
consultation that the idea of a phone line to the 
national convener caused considerable concern. 
Panel members in my area have raised concerns 
about that with me. We heard from representatives 
from COSLA and the Association of Directors of 
Social Work at last week’s committee meeting that 
they had reservations about the possible impact 
on hearings. For example, if a hearing had to be 
suspended to obtain legal advice, for how long 
would it be suspended? Judith Bell indicated her 
concerns about delivering advice by telephone. 
Does anybody else have views on that? 

Alistair Hamilton: Presumably, advice given by 
telephone would have to be treated in the same 
way as clarification given by the reporter. In other 
words, it would have to be heard by everybody, 
which would require some sort of conference 
call—that might create difficulties in some 
locations. Barbara Reid alluded to the question of 
bringing someone into a hearing, presumably 
halfway through the proceedings, who had little 
knowledge of the case and—perhaps as 
important—little understanding of the dynamics of 
the hearing as it had unfolded on the day. It would 
be difficult to make that an easy process. I am not 
saying that it could not be done, but it would 
present some challenges. 
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Ian Hart: It would be inappropriate in any 
hearing for anybody to leave the room and 
telephone somebody else; it would be better to 
have a continued hearing. However, I would have 
thought that all of this could be dealt with through 
panel members’ training. 

Barbara Reid: It would also require the people 
who were enrolled as legal representatives to be 
trained so that they worked within the ethos of the 
system, because the idea is not to make the 
system adversarial and legalistic. We want people 
who can give advice and support in a way that 
children can understand, because the child is the 
most important person in the room. If the child 
cannot understand the process, we have lost the 
process altogether and we have lost the child. 

The Convener: I get the sense from speaking 
to panel members that it is rare for them to seek 
legal advice. Often, they just seek clarification that 
they can take the course of action that they intend 
to take. That is one option that is open to them. 
Currently, the reporter cannot do that as much as 
they perhaps would have done in the past. Has 
that caused many problems since September 
2009? Are you aware of any real dilemmas? 

Barbara Reid: I do not think that it has. It is 
about the panel member’s skill in getting 
information in the open forum of a hearing. 
Previously, clarification could be sought before the 
family came into the room, when panel members 
would check with the reporter what they could do 
or whether they could have another warrant, for 
example. If such checking is done in the context of 
the hearing, it is part of the open forum, which 
allows other people to challenge it. It is about the 
panel member’s skill in dealing with such a 
situation in a hearing, which should mean that, in 
many ways, there is no significant change from the 
old practice and that what is done is done in an 
open and fair way. 

Judith Bell: I agree. My experience is that there 
has not been too much concern about the change 
in the role of the reporter, because panel members 
are aware that the reporter can give a view if there 
is thought to be a procedural irregularity. The 
change has not caused huge issues, as far as we 
are concerned. 

Ian Hart: I think that panel members have 
responded very well to the change. 

Ken Macintosh: To go back to the role of the 
national convener as champion, do panel 
members or chairs have any concern about the 
desirability of appointing probably a highly paid, 
full-time person as a national convener in a 
system that is run by unpaid local volunteers? 
Would they be an ideal champion for unpaid local 
volunteers? 

10:30 
Alistair Hamilton: That has not been an issue, 

but, if I may say so, there may be an issue with 
how the interface between volunteers and paid 
people is managed at local level. The current 
arrangements work quite well, but it is unclear how 
the area support teams will be constituted and 
operate, so there is an issue about how monitoring 
will be done with a mix of paid and unpaid people. 
That is potentially a little bit troubling. 

David Forsyth: That is a core reason why we 
believe that the power that the bill currently gives 
to the national convener should be diluted or 
delegated. It is critical that people understand that 
panels are manned by volunteers. Many of the 
functions that are currently carried out by CPACs 
are also provided by volunteers. From the public’s 
perspective, it is important for that to be 
recognised. As CPACs, we have no objection 
ultimately to the national convener being a 
professional who will have control over all those 
elements, but the core understanding should 
continue to be that panels are very much 
organisations that are manned by volunteers. 

Christina McKelvie (Central Scotland) (SNP): 
Good morning, panel. I want to move on to ask 
about the new grounds for referral in the bill, which 
now include reference to “close connection” and 
matters such as “domestic abuse”. Are the 
redrafted grounds for referral better? Will they 
ensure that children who need to be referred for 
supervision are brought before the hearing? 

Barbara Reid: I think that the new grounds are 
quite woolly and do not address some of the 
issues. The bill is an opportunity to do something 
completely different with grounds for referral. I do 
not know why so many grounds for referral are 
needed anyway. A ground for referral that said 
mainly, “This child is in need of compulsory 
measures of supervision for the following reasons” 
would make much more sense to children. Some 
of the woolliness in the terms that are used will not 
help or improve the situation. 

Alistair Hamilton: On the first question, I tend 
to agree with Barbara Reid that it might be 
possible to have a simpler statement of the 
grounds of referral. From my involvement in 
setting up Guernsey’s tribunals system last year—
it has been getting under way earlier this year—I 
know that it has a kind of catch-all ground that 
basically amounts to saying, “There is no one in a 
position to care for and protect this child in the way 
that the child is entitled to be cared for and 
protected.” It might be worth looking at that kind of 
simplification. 

On the second question—on whether the right 
children will be brought before the hearing—a 
different issue arises from the change that is 
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proposed in the bill. Currently, the social work 
department or the police may say that a child may 
be in need of compulsory measures of care, but 
the department refers the matter to the reporter 
who will reach a conclusion on whether that 
should happen. As other witnesses may have 
said, that is a different test. That perhaps raises 
the risk that, if a social work department, 
policeman or whoever has some doubt about 
whether the child should be made subject to 
compulsory measures, people might well err on 
the side of saying that the test is not met. The risk, 
of course, is that a child who is vulnerable might 
be missed. People might take the view that, if in 
doubt, they should not refer the case to the 
reporter. At the end of the day, it is the hearing’s 
job to decide whether there should be compulsory 
measures of care, and it is the reporter’s job to 
bring cases to the hearing where the reporter 
thinks that that might be the case. I worry that the 
bill will alter that position, possibly not to the 
advantage of children. 

Christina McKelvie: Over the past few weeks, 
quite a number of witnesses—last week, 
Scotland’s Commissioner for Children and Young 
People was very strong on this point—have raised 
the issue of the overlap with the Criminal Justice 
and Licensing (Scotland) Bill, which will raise to 12 
the age of criminal prosecution. Can you give me 
your thoughts on how you see these changes 
coming about? Should there be changes to the 
criminal law consequences for children coming to 
hearings when referrals are specifically on offence 
grounds? There is obviously the divide between 
the age of eight and the age of 12. I seek your 
thoughts and feelings on that point and how we 
could remedy the situation. 

Alistair Hamilton: It is interesting that we have 
a very low age of criminal responsibility in 
Scotland. I presume that that is partly because the 
situation has been masked by the fact that we 
have a hearings system. If there was no hearings 
system operating in the way that it does, the 
situation might have been viewed differently and it 
might have been discussed before it has been. 

We are well aware of the debate. It is not an 
issue that we have discussed in any depth at the 
chairs group so far, but the spirit behind the 
hearings system is that we are trying to put 
troubled children back on track. It is hard to see 
that criminalising them will serve any useful 
purpose, to be perfectly honest, and there is some 
evidence that doing so may hold them back in 
later life. On how we might move forward from that 
position, clearly one way of doing that would be to 
say that acceptance of an offence ground at a 
hearing—supposing that we still have an offence 
ground—would not create a criminal record as it 
does now. The other way of doing it might be to 
say that the behaviour would be criminal if the 

child was of an age of criminal responsibility. I 
again refer back to Guernsey: it has taken the first 
of those two options, which is interesting. 

Ian Hart: I agree with Alistair Hamilton. I have 
concerns about calling behavioural problems 
offences, and I do not think that they should go 
with the child into later life. I would prefer to see 
behaviour problems— 

Christina McKelvie: As a focus? 

Ian Hart: Yes. Nowadays, the percentage of 
children who commit offences is smaller and the 
children’s hearings system is, in the majority of 
cases, involved on protection grounds rather than 
offence grounds—it might be about offences 
carried out by the parents. 

Judith Bell: I agree with that. Criminalising 
children from the age of eight upwards does not fit 
neatly into the ethos of the system, particularly 
with the repercussions thereafter of the 
Rehabilitation of Offenders Act 1974. The offences 
that are committed by children aged eight years or 
upwards are sometimes symptoms of things that 
are happening in their lives and are more linked to 
the behaviour aspects that Ian Hart talked about. 

Barbara Reid: It is ironic that we make a 
presumption that the age of 12 is when children 
can fully participate in the hearing, but that the age 
of eight is when they have the capacity to know 
the repercussions of something that may haunt 
them for the rest of their lives. I know that it is not 
about changing it to the age of criminal 
responsibility, but raising the age of when 
prosecution would take place to 12 would fit in 
neatly. All of us would probably prefer it to be 
much higher than 12 but, being realistic, perhaps 
moving it up to 12 and having both ages the same 
would be helpful. 

Christina McKelvie: My colleagues in the 
Scottish Government are hearing that message 
loud and clear, because it is something that I have 
been particularly interested in. 

I am interested about the fact that acceptance of 
a ground that is not tested in the court for children 
in that age group of eight to 12 could carry on to a 
criminal record in later life. It was interesting that 
Mr Hamilton said that Guernsey has taken the 
approach that it does not carry on as a criminal 
record unless it is an extremely serious offence. I 
want to tease that out a wee bit and get your 
thoughts on how we could apply that in the bill. 

As you rightly said, the welfare-based approach 
to the hearings system is about giving children the 
opportunity to remedy some of the problems in 
their lives and to get for them the correct support 
into adulthood so that they can develop as 
individuals and contribute to society. I am really 
keen that we get a clear message about the 
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impact of criminalising children at that age and 
how we could remedy that by not having certain 
things on criminal records, which might mean that 
we have to look at the Rehabilitation of Offenders 
Act 1974. I am looking from a clear message from 
the panel that the committee and I can take 
forward. 

Alistair Hamilton: I do not know whether I will 
come up with the answer that is required, but my 
view is that one of the options that we ought to 
look at, and which we have mentioned, is the idea 
that the behaviour would be criminal if the person 
was old enough—assuming that the line about 
criminality is needed at all. There is obviously 
scope for a lot of discussion about that. That 
approach would certainly help. 

I also quite like the Guernsey approach in 
principle, although it is not quite as 
straightforward, because it includes some 
exceptions for motoring offences and so on. 

Barbara Reid: The Guernsey model, whereby 
we could say that unless an offence is on the Lord 
Advocate’s list, it is not a criminal offence, might 
well take out a bulk of the criminalisation of 
children who come through the hearings system. 
There are matters that might have to be dealt with 
elsewhere. If they could be dealt with elsewhere, 
we could remove that element from the hearings 
system. If there is to be only one ground—that the 
child needs compulsory measures “for the 
following reasons”—that might well be covered 
too. 

Claire Baker (Mid Scotland and Fife) (Lab): I 
have a couple of questions about implementation 
of the hearings decisions and the changes that the 
bill proposes. Currently, the power to raise court 
proceedings against local authorities sits with the 
principal reporter. That will be transferred to the 
national convener. Along with that change, the 
discretion of the reporter is to be removed from the 
system. Are those changes appropriate? Is it 
appropriate that the panel will be able to require 
the national convener to take a local authority to 
court for failure to give effect to supervision 
orders? In our previous meeting, the discussion 
was mainly around the lack of discretion in the 
proposed system. Does that present a problem? 

Ian Hart: I cannot help but feel that when we 
start talking about taking people to court we lose 
sight of the spirit of the system. At the moment, we 
work in partnership with all the agencies and the 
local authority, which is more appropriate than 
talking about how we would force the local 
authority or whoever to carry out our wishes. It 
seems to me that if we get to that stage, we will 
have failed. As chairs, we work in partnership with 
the local authority and other agencies; they are 
involved in all our discussions. I struggle with the 
idea of bringing courts into the process, because 

that takes away from the spirit of partnership and 
discussions about children. 

Alistair Hamilton: Part of the question was the 
business of there being a change in the discretion 
of the reporter. The problem with that might be 
that children’s circumstances can change quite 
quickly. People might become embroiled in a court 
case that rapidly becomes irrelevant to the child, if 
you know what I mean. Those proposals need to 
be looked at very carefully. 

Barbara Reid: There are lots of panel members 
out there. The Government previously responded 
to panel members’ frustration about decisions not 
being implemented—there are still decisions not 
being implemented and there are still children not 
being allocated social workers, which is 
unforgivable. If a hearing gets to the stage at 
which it is felt that something has to be done, the 
change will make the process more clear cut. 

However, perhaps the timescales are still far too 
long. It will not mean that every hearing would 
revisit whether the decision was still necessary 
and would be cussedly saying, “It’s our decision 
and we’re sticking with it.” The hearing would 
always go back to the best interests of the child. In 
the current system, when we have got to the stage 
at which people say that they are going to start the 
process, it is amazing how many resources can 
become available. We should not need to go to 
court, but the reality is that not every local 
authority will fully support hearings’ decisions. 

10:45 
Judith Bell: I agree with Alistair Hamilton that 

we need to look carefully at the removal of 
discretion, because children’s circumstances 
change quickly and being tied into the process 
might turn out to be detrimental to children. 

Claire Baker: Last week, we received evidence 
from the Convention of Scottish Local Authorities, 
which said that no case had reached the point in 
question. However, as Barbara Reid says, the 
arrangements can be an effective lever in trying to 
get action in areas if there is a problem with 
implementation. 

For a panel to decide that a local authority must 
be taken to court, the local authority’s feeling on 
the matter must be quite serious. We had a bit of a 
discussion about that last week. The children’s 
organisations said then that court proceedings 
would not be appropriate in cases involving the 
child having access to the parent, as laid out by 
the children’s panel, or in relation to minor faults in 
the local authority’s carrying out of a decision. 
There was a discussion about the proposal for 
feedback, the information loop, whether that could 
be used more effectively in dealing with individual 
children, and whether panel members are assured 
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enough that decisions at all levels, whether they 
are quite small or more significant, will always be 
effectively carried out. Is there a better way by 
which panel members can be confident that that is 
happening? 

David Forsyth: That is difficult. All those of us 
who have quite a lot of experience of the panel 
system have seen such problems. You have given 
the example of a contact arrangement that does 
not seem to be working. How does a panel know 
that? How can it do something about it? Panels 
rely on the family having the right to bring a 
decision back to a hearing after three months. 
Perhaps the issue is that families need to 
understand better their power if they think that 
certain actions that would be appropriate are not 
being implemented. However, it is extremely 
difficult to take such matters down a legal route or 
to have a mechanism to establish whether a 
decision is being effectively applied. 

Barbara Reid: The timescale for appeals could 
be shortened. We are calling for a review for 
families. Three months is too long for a child to 
wait for something to happen. It would be much 
better to have a mechanism by which a review 
could be triggered at a much earlier stage if it was 
thought that the local authority was not fully 
implementing a decision. 

Claire Baker: Finally, there was also a 
discussion last week about whether agencies such 
as the national health service should be aligned 
with the way in which local authorities can be held 
to account by panel members, whether services 
such as the NHS should be engaged in that, and 
whether matters should be addressed through a 
better partnership model or the legal system. 

Alistair Hamilton: In some ways, the missing 
link in the discussion is the getting it right for every 
child approach to try to provide an integrated 
assessment in the first place. Perhaps part of the 
answer to the question of following up things and 
carrying them through lies in GIRFEC. There 
ought to be monitoring under that regime. 

To return to your point, we have said that, as the 
bill stands, the duty to provide information to the 
reporter rests only with the local authority. 
Arguably, that duty should extend to health 
services and possibly to independent schools, 
which we mentioned in our submission, I think. 
Other people will have important contacts with the 
child, and they should be expected to provide 
information. 

Ken Macintosh: To continue the point, although 
some panel members have expressed worries 
about implementation, many have a very good 
relationship with local authorities and are 
concerned that we are talking about bringing in a 
national body and using a big stick to fix a system 

that is not broken. Do you have any information 
about the number of cases in which decisions 
have not been implemented and about how many 
local authorities are affected? I do not quite have a 
picture of what is happening. Is there a problem in 
all 32 local authorities, in one or two of them, or is 
the number somewhere in between? 

Ian Hart: I certainly do not think that the 
problem exists in all 32 local authorities. Most local 
authorities work well with us and implement 
decisions, but there are always a few where that 
does not happen, for various reasons. Panel 
chairs have discussions with local authorities, 
which normally resolve the situation. 

Ken Macintosh: Iain Montgomery reacted to 
my question. Do you have something to add? 

Iain Montgomery: I reacted more to your 
request for evidence. An awful lot of what we are 
discussing is based on anecdote, which has 
underpinned many changes that make people 
concerned. I used to clerk the partnership body 
that considered targets for referrals to and 
outcomes from the children’s hearings system. 
The figures vary dramatically throughout the 
country, as has been said. That can happen for 
good financial, workload or staffing reasons, but 
we return to the argument that the existing 
partnership model allows people to resolve such 
issues. If examples of good practice exist, they 
need to be shared to achieve what is now the 
brownprint, rather than the blueprint—I am talking 
about the colours of documents. 

It is difficult to measure the issues, because no 
overall picture exists. No one in the background is 
taking a measure throughout the country. Ken 
Macintosh mentioned the use of a big stick. That 
phrase is slightly unfortunate, but one big gap in 
the system is that it does not have one person 
who says, “This must happen,” and who has the 
powers to make that happen. Whether such 
powers should be punitive remains to be seen, but 
some way of achieving what is wanted and 
bringing people together must be found, so that if 
targets are being missed in Glasgow but met 
elsewhere, for example, practice from there can 
be shared with Glasgow to allow it to consider 
whether it can take on board anything that would 
bring it closer to the targets. 

I return to my first statement. The evidence is 
almost exclusively anecdotal. None of us around 
the table can point to anything empirical that 
justifies the extreme measures that the bill 
proposes. 

Ken Macintosh: What you say confirms that, as 
far as I can tell, huge variations exist not even 
between Glasgow and other places but between 
parts of Glasgow, for example. If panels are based 
on a system of locally recruited members who 
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work with a local authority that cares for people 
and tries to keep families and children together in 
its area—if the ethos is that of a voluntary caring 
partnership—it is odd to introduce an element of 
national control, with possibly punitive sanctions, 
and national direction. That runs counter to the 
ethos. Is that necessary if the system works fairly 
well in most cases? I think that Barbara Reid and 
Judith Bell nodded or reacted to that. What are 
their thoughts on the relationship? 

Judith Bell: I agree with Iain Montgomery. 
Much of what we are hearing is anecdotal. We 
hear about areas in which decisions of hearings 
are not implemented and in which families do not 
have social workers. No sanctions are imposed for 
that; nobody can say, “This shall happen.” It is 
important to ensure that panel members’ decisions 
are implemented fully. I am not sure how that can 
be achieved without a sanction or review 
mechanism. 

Barbara Reid: Even having a clear definition 
would help because no clear definition exists of an 
unallocated case; the definition varies from 
authority to authority. In some authorities, an 
unallocated case is a child who does not have a 
social worker, but that is not the definition in other 
authorities. 

A national system would mean that everybody 
was clear about what they were talking about. An 
egg is an egg—an unallocated case should be an 
unallocated case, no matter where it is. That 
discrepancy frustrates panel members, because it 
means that they are not quite aware of what is 
happening. I hope that, if the new mechanism is 
introduced, it will not be used often, but will be 
available when a child is not receiving what is 
required. 

Ken Macintosh: Part of the system is the 
feedback loop, but my understanding of the 
feedback loop is that it gives no information on 
individual cases, but looks merely at whether, in 
general, an authority is implementing decisions. I 
imagine that that would be done annually rather 
than every three months, which you said was too 
long to wait, especially in important cases. How 
will the feedback loop help with implementation of 
decisions if we do not know in which cases 
decisions have been implemented and if feedback 
is not provided within three months? 

Ian Hart: At the moment, we have evidence that 
we are able to hold local authorities to account if 
decisions are not implemented—there is sufficient 
evidence that when people have endeavoured to 
go down that route, the issue has been resolved 
before it has reached court. 

Ken Macintosh: The evidence that we have is 
that there have been very few such cases—fewer 
than a dozen—and that in every case the local 

authority has resolved the matter before sanctions 
have been used. 

My understanding is that a panel discovers that 
a case has not been allocated or followed up only 
when it comes back to the panel again. Is that 
correct? 

Judith Bell: That is right. Panels have no other 
mechanism for knowing what has happened once 
they have made their decision. 

Ken Macintosh: Under the bill, that will still be 
the case. 

Alistair Hamilton: At one point, we suggested 
that there should be a mechanism for providing 
feedback to the reporter on individual cases, but 
there is a risk that if we were not careful, such a 
mechanism could become extremely bureaucratic. 
If the system is working most of the time, that 
would result in resource that could be applied to 
children being applied to a particular function. It is 
quite a difficult issue. 

As I said, perhaps we should try to create a 
clearer route for feedback to the reporter through 
the GIRFEC process. The alternative way of 
solving the problem that Ken Macintosh has raised 
would be to provide individual feedback 
statements, but I am not quite sure whether that is 
the right answer. 

Ken Macintosh: An alternative would be to 
impose on health boards the same duties to 
provide feedback and information that apply to 
local authorities. Does the panel agree? 

For the record, everyone on the panel is 
nodding. 

Aileen Campbell (South of Scotland) (SNP): I 
turn to secure accommodation authorisation. The 
bill will introduce a mechanism for appealing to the 
sheriff against the decision of the chief social work 
officer. I understand that panel members are 
concerned about the fact that decisions on secure 
accommodation are taken out of their hands. 
There are also European convention on human 
rights concerns about the current system, in that 
such decisions are not made by an independent 
tribunal. The new proposals are designed to meet 
ECHR requirements. Do the witnesses believe 
that the bill is adequate in that regard? Do you 
have any concerns about what is proposed? 

Alistair Hamilton: The number of cases 
involved is not altogether clear. From panel 
members’ point of view, there is an issue of 
principle at stake, which is that given that, 
generally speaking, the panel makes decisions in 
the best interests of the child, if it has decided that 
secure accommodation is in the best interests of a 
child, it is hard to see why that decision should not 
be implemented. In other words, if the decision is 
made, it should be implemented. 
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Discretion might be an issue in cases in which 
circumstances change for some reason and it 
becomes no longer desirable to keep a child in 
secure accommodation a day longer. That might 
need to be looked at. I do not have an answer to 
that but, in principle, our position would be that if 
we have made a decision that, in line with all the 
other decisions that we make, is in the best 
interests of the child, it should be carried through. 

Aileen Campbell: How, then, would you go 
about addressing the concerns that the current 
system does not satisfy ECHR requirements? 

Alistair Hamilton: As I understand it, the bill’s 
provision of an appeal mechanism is intended to 
get over the fact that an independent tribunal has 
not made the decision. Our answer to the problem 
would be to have the independent tribunal make 
the decision. 

Aileen Campbell: You believe that that would 
meet ECHR requirements. None of the other 
panellists has comments on the issue. 

11:00 
Kenneth Gibson (Cunninghame North) 

(SNP): I would like to set the scene on the 
definitions of “relevant person” and “pre-hearing 
panels”. The Children (Scotland) Act 1995 allows 
the hearing to give advice about who the reporter 
might consider to be a relevant person, which is a 
person with standing in the system who is entitled 
to attend hearings, challenge grounds, and appeal 
decisions.  

The test for relevant person status is in section 
93 of the 1995 act, and is threefold: parents with 
parental responsibilities and rights, or any of them; 
other persons who have acquired parental 
responsibilities and parental rights, or any of them; 
and other persons who ordinarily have charge of 
or control over the child. Only in the third category 
is any judgment required because the others are 
set in legislation, and that judgment is exercised 
by the reporter.  

On the other hand, section 185 of the bill 
defines “relevant person” to include only the first 
two categories, but sections 78 to 80 also allow a 
“pre-hearing panel” to “deem” a person a “relevant 
person” if they have 
“a significant involvement in the upbringing of the child.” 

Section 185 of the bill defines “relevant person”, 
but section 80 allows a pre-hearing panel to grant 
relevant person status to a person who is not 
within the section 185 definition. That shifts the 
judgment of who is sufficiently close to the child 
from the reporter to the hearing and is, of course, 
a significant change from the position under the 
1995 act. 

I am keen to know whether the panel members 
who are here would be comfortable with the new 
role that is set out in section 80 and with 
conferring relevant person status on persons who 
do not fall within the section 185 definition. 

Alistair Hamilton: We are concerned that the 
new definition is so broad. To be honest, it is not 
quite clear to us what it might cover, and we would 
probably need to go through some worked 
examples to understand the implications of the 
change. The immediate reaction is certainly that 
significant contact is hard to assess, as is whether 
it was recent. At the very least, as we have said in 
our evidence, there would need to be some 
carefully considered guidance if we are not to 
have some major inconsistencies. In my 
experience—I can speak only to my experience—
the present arrangement works quite well. It is not 
difficult to implement it in practice. 

Kenneth Gibson: Are there any other 
comments? 

Judith Bell: I agree that the definition of recent 
significant involvement is very unclear. How 
involved does someone have to be? Could they be 
a teacher or someone like that? 

My other concern is that relevant person status 
could be conferred on someone for subsequent 
hearings. Some families are in quite fluid 
situations that can change significantly, and 
someone who is given relevant person status for 
one hearing might not have a significant 
involvement with the child six or seven months 
down the line. 

Kenneth Gibson: Do all six witnesses believe 
that we should revert to the definition in the 1995 
act? 

David Forsyth: Although I understand the 
issues around the definition of a relevant person, I 
feel that the decision should be made by a pre-
hearing panel, rather than being left to the sole 
discretion of the reporter. 

Kenneth Gibson: So you do not all hold the 
same view. Are you keen on the change, Mr 
Forsyth? 

David Forsyth: Yes. 

Kenneth Gibson: What does everyone else 
think? 

Iain Montgomery: I cannot really comment. I 
am in the specialised position of being clerk to a 
CPAC. It would have an impact on another of my 
roles because I appoint legal representatives to 
hearings, including legal representatives for 
relevant persons. I have already seen a significant 
increase in workload as a consequence of recent 
changes under statutory instrument. It is not for 
me to comment on those, but if the definition 
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extends access, it will have an impact on my role. 
Whether the definition is right or wrong is not for 
me to say. 

Barbara Reid: I agree. At the moment, the 
definition is far too wide and it is unclear what is 
meant by it. The second part of your question was 
about whether hearings could make that kind of 
distinction. Currently, at a business meeting, the 
reporter may ask the hearing whether someone is 
a relevant person under the clear definitions that 
we have. Perhaps the change will not be so 
significant if the bill clearly defines who can be 
included in the role of the relevant person. 

Ian Hart: I would certainly go along with the 
present system. It works well and there is no real 
reason to change it. 

Ken Macintosh: What has been the feedback 
from panel members, as opposed to the feedback 
from local authorities to panel members? Do panel 
members feel that the bill addresses the concerns 
that they have expressed to you? There is no 
formal mechanism for hearing what panel 
members think, but you are all in a good position 
to know. Will the bill make it easier to recruit panel 
members? Will it make being a panel member 
more attractive? Will it make it easier for them to 
operate? 

Ian Hart: Panel members are generally a bit 
confused about why we are going down this route. 
They are leaving the system, although I am not 
suggesting that it is because of all that is going on. 
They have been consulted on quite a lot of things 
over the past few years and they wonder where it 
is all going—it is not what they envisaged when 
they came into the system. Panel members are 
also leaving partly because they did not fully 
appreciate the commitment that would be 
involved—for example, the amount of training that 
goes on. That, rather than the bill, may be why 
they are leaving the system. There is, 
nonetheless, confusion out there as to why we are 
going down this route. 

Alistair Hamilton: When changes are made, it 
is important that the panel is still seen as 
something local. It is absolutely fundamental to the 
spirit of the Kilbrandon report that the local 
community makes the decisions for the local 
community and for the children concerned. The 
panel must be labelled locally rather than 
nationally if we are to achieve that. That is 
important and we should not lose it. It gives people 
a sense that they are serving within their 
community and helping local children. 

Ken Macintosh: Anyone else? 

David Forsyth: I completely agree with that. 

Judith Bell: We have said that we think that a 
national set-up would help consistency, standards 

and training, but we still need the local approach 
to training panel members, not a national training 
programme. 

Barbara Reid: Panel members need to feel 
supported by a local network that they can link into 
easily. Most panel members want to go to the 
hearing well prepared, to make a good decision for 
children, to know that that decision has been 
implemented and—if they are concerned about 
something—to know that there is somebody at 
hand who can address those issues for them. 
They are not interested in the bigger machinery; 
they just want to do what they are trained to do 
effectively for children. 

Ken Macintosh: Does the bill make it clear who 
will provide that support? 

Barbara Reid: It could do. It depends on what 
the national convener and the national set-up are 
to do. It could set the standards and set out what 
should happen. As in the case of the joint central 
children’s panel advisory committee, which David 
Forsyth cited as an example, there could be 
groupings. There are, currently, natural groupings 
of panel members coming together to do things, 
and they can perhaps keep the local element. 

David Forsyth: It puts the emphasis on getting 
the area support teams right. 

The Convener: That concludes our questions. 
Thank you very much for your attendance. The 
committee will suspend for a few minutes. 

11:09 

Meeting suspended. 

11:20 

On resuming— 

The Convener: We continue the committee’s 
consideration of the Children’s Hearings 
(Scotland) Bill with our second panel of witnesses. 
I am pleased to welcome Netta Maciver, the 
principal reporter and chief executive of the 
Scottish Children’s Reporter Administration. Netta 
Maciver is joined by Malcolm Schaffer, the head of 
practice and policy with SCRA, and by Alison 
Wright, authority reporter for the Western Isles. 
Thank you for your attendance at committee, and 
for the written submission that you sent us in 
advance of the meeting. 

We will move straight to questions, starting with 
one about relationships, in particular the one that 
you envisage SCRA having with the proposed new 
body, children’s hearings Scotland. 

The draft bill that was published in 2009 
envisaged the relationship somewhat differently 
from that which is proposed in the bill as 
introduced. Originally, some of SCRA’s functions 
were to be given to the new body, but it is now 
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envisaged that you will retain most of your 
functions. How do you see the relationship 
between your organisation and the new 
organisation developing? 

Netta Maciver (Scottish Children’s Reporter 
Administration): There are a few strands to that, 
and I will start off with the personal one, for me as 
principal reporter, or PR. Having a national 
convener means that there is immediately a point 
to someone being there, whose job it is to focus 
on the panel part of the process, and who I can 
relate to and engage with. It provides more 
equality to the two pillars to have that person in 
post. That is not to exclude what currently 
happens at a different level—between authority 
chairs and the chairs of local children’s panels. 
That relationship has been critical, and I can see it 
continuing and developing. 

That is an overview. Considering some of the 
services that SCRA provides, I see it as important 
to involve the national convener in our research 
programme and in studying the information that 
we gather. In the areas that are system wide, we 
tend to do the work but, with a bit of stretch, we 
could stretch that provision across the whole 
system. It feels better to stretch work across the 
whole system, rather than keeping it exclusively to 
the SCRA part. 

I hope that that sets out some starting points. 

The Convener: The committee has heard 
evidence and some concerns about the role of the 
proposed national convener. There might perhaps 
be some conflict for the national convener, given 
the various tasks that they are being asked to do. 
Does SCRA have a view on that, or would you not 
be able to comment? 

Netta Maciver: I can comment on that. In any 
organisation, one of the jobs is to be clear about 
why that organisation exists, what it is doing, who 
the work is being done for, how the staff or 
volunteers are doing—whoever the workforce is—
and how the tasks are being done. Clarity about 
what people are there to do is critical. Then ways 
of gathering information about how well the 
organisation is doing can be considered, after 
which it can be asked how to do that better. We 
are all continually striving to improve what we are 
doing. 

Sometimes people are asked whether they are 
doing the job well. Part of the reason for that 
question is to focus on what they could do better. I 
do not have a problem with reconciling that 
aspect, which is to be critical of one’s own 
organisation’s performance in order to improve it. 
Coming to places such as the Parliament and 
saying that we do our work well, but that there are 
some bits that we could do better, is part of what is 
required to move a whole organisation forward. 

The Convener: Might any aspects of the bill 
create unnecessary tension or conflict between 
SCRA and the national convener, or have the 
changes that were made since the draft bill was 
published addressed those areas? 

Netta Maciver: The bill as introduced is very 
different and we are delighted to have it in front of 
us. Tensions and conflicts tend to come down to 
people, so we want an operating structure that 
allows us to have the best possible relationships. If 
we look at the current responsibility on me as PR, 
that takes us to the point that was raised in the 
earlier discussion about how we direct local 
authorities and whether we talk about that as a 
stick or as shining a light. 

We gather a lot of information about the 
system—not about allocated work, but about all 
kinds of other areas of work. We try to make that 
information available so that every local authority 
in the country can go to the SCRA website and 
see how it is performing compared with two other 
local authorities—they can choose which two. We 
could, for example, look at how the three island 
authorities are performing in producing reports for 
us. Everyone has a target to get 75 per cent done 
within a certain number of days. One does it in 27 
per cent of cases, one does it in 69 per cent, and 
one does it in 79 per cent. That is not an 
acrimonious situation for us; those are facts. We 
can shine our light, and it is then for the local 
authorities and those who scrutinise them to ask 
whether that divergence is acceptable and, if it is 
not, how we can draw people up to the required 
level. It is great that someone is exceeding it. In 
fact, one local authority is reaching 95 per cent. It 
is important to consider how authorities can do 
that. 

We should go forward with the belief that we are 
aiming to improve the system. This is not about 
being critical. It is about getting the best service for 
each child and family. It is not about wielding a 
stick. In saying that, we have to say to those who 
are performing less well, “You can perform better. 
You can compare yourself with these two local 
authorities and find out from them how they have 
addressed the problems.” However, they need to 
have the will to do that. 

Ken Macintosh: I will ask a question that 
Alistair Hamilton raised earlier. The bill changes 
the wording so that, instead of a local authority or 
the police referring a child when they believe a 
supervision order might be required, they will do 
that when they think that an order should be in 
place. Does that alter the role of the reporter? Are 
you worried that it shifts the balance of power? 

Malcolm Schaffer (Scottish Children’s 
Reporter Administration): We support what 
Alistair Hamilton said earlier. The change raises 
the threshold too high. The reporter’s role is to act 

569



3461  21 APRIL 2010  3462 
 

 

as a gatekeeper in the system; the reporter has 
that independence. The test that a referral “may 
be” required seems to us to reflect appropriately 
the standard at which we should consider 
referrals. “Should” puts it too high and there is a 
danger that referrals would slip, without 
independent scrutiny and without consideration 
whether referral to a hearing is appropriate. We 
share the reservation about the change in 
wording. 

Ken Macintosh: Did the Government consult 
you about it? It is unclear whether the change of 
wording is a deliberate policy change or an 
unintentional one. 

Netta Maciver: We have had an opportunity to 
comment. As you know, we sent you detailed 
written evidence. We will have addressed it there, 
and the Government is aware that we raised the 
issue. 

Christina McKelvie: I asked some questions 
earlier about the new grounds for referral and I 
would like to tease that out with you as well. Is the 
new statement of grounds in section 65 of the bill 
an improvement on the existing grounds in section 
52 of the 1995 act? Are there any other 
improvements that you suggest? 

11:30 
Malcolm Schaffer: It is critical to get the 

grounds right because they define how we can 
intervene when children are at risk. They need to 
be sufficiently specific out of fairness to children 
and parents to give them proper notice of why the 
child has been referred without being too 
cumbersome.  

We support the redrafted grounds. They cover 
all the grounds. We heard evidence earlier about 
the notion of having one specific ground. Although 
we will be interested to hear how that goes in 
Guernsey, our concern is whether it would give 
sufficient fair notice to the child and the relevant 
person of exactly why the child has been referred. 

The one improvement that we might consider to 
the grounds in the bill is a definition of domestic 
abuse. We are all in favour of having a ground that 
relates to domestic abuse but, from agency 
practice in the past, we have seen some confusion 
about what that means. It would be helpful to have 
some guidance on that to help agency practice to 
develop. 

Christina McKelvie: Last week, the Scottish 
Child Law Centre argued that we should scrap all 
the grounds in favour of a single ground. You have 
already talked about that. The centre’s suggestion 
was a ground that the child was in need of 
compulsory measures of care, protection, 

guidance and control. Will you give me a wee bit 
more detail about your reaction to that? 

Malcolm Schaffer: That connects to what I said 
earlier. Is that ground specific enough? If you were 
the parent of a referred child and you wanted to 
know why your child had been referred, would that 
ground give you sufficient indication? The current 
range of grounds enables you to identify precisely 
why the child has been referred and the 
circumstances surrounding the referral. 

Christina McKelvie: I am interested in the 
continued existence of the offence ground. There 
are issues connected with the age of criminal 
responsibility. Is keeping that ground justified? If 
so, are there other amendments that you would 
like to be made to ensure that disclosure and 
rehabilitation are dealt with appropriately? We 
have heard concerns about children carrying 
through into adult life criminal records that were 
not tested in court but were accepted as grounds 
at a panel hearing. 

Malcolm Schaffer: You will see from our 
submission that we strongly believe that there is a 
need for review of the Rehabilitation of Offenders 
Act 1974. At present, it covers children to the 
extent that, after the termination of supervision for 
any child who appeared at a hearing for an 
offence ground and accepted it—or a year after 
that hearing—the ground is regarded as a spent 
conviction. Straight away, the wording is 
uncomfortable, is it not? It is not in keeping with 
the ethos of the system. That is the first aspect 
that we would want to consider. The second 
concerns the impact on the child’s future 
employment and the extent to which standard or 
enhanced disclosure can still impact. 

For those reasons, we believe that there is a 
need for a fundamental review. You have heard a 
couple of outcomes canvassed. One is to have a 
ground that, alternatively, considers behaviour that 
would be criminal. A second that was canvassed 
this morning relates to having a list of potential 
offences. A third is a requirement for a specific risk 
assessment test if there are concerns about the 
impact of the child’s behaviour on the community. 
We know that there are such concerns about a 
limited number of children and, in those limited 
circumstances, should there be a specific test 
before a sheriff that would allow the continued 
keeping of the child’s record? 

Christina McKelvie: That is helpful. Thank you 
very much. 

Kenneth Gibson: Some years ago, SCRA 
argued strenuously for a limited interpretation of 
the 1995 act’s definition of “relevant person”, but 
the courts held that the definition includes people 
such as long-term foster carers. The courts have 
since been faced with cases in which people seek 
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a contact order simply in order to give them a right 
to attend children’s hearings as a relevant person, 
but the bill prevents that. Given the comments in 
the SCRA submission about the new definition of 
“relevant person”, would the agency prefer to 
revert to the 1995 act definition? 

Malcolm Schaffer: There is a problem with the 
current definition, especially in relation to 
biological fathers who are not married but have 
contact with their children. Some cases that are 
before the Court of Session at present may 
provide an answer for us, but we believe that the 
issue needs to be dealt with and is not addressed 
sufficiently accurately in the current law. 

We have major concerns, some of which have 
been raised with the committee today, about the 
definitions in the bill. First, they are found in two 
separate sections, which means that there is a 
lack of clarity for anyone who is seeking to work 
out whether they are a “relevant person”. 
Secondly, the new definition of “significant 
involvement” in the child’s life could cover a whole 
range of people. Thirdly, Judith Bell made the 
point that there needs to be a continuous ability to 
review. What happens if a foster parent, for 
example, has been defined as a “relevant person”, 
has been looking after a child and is accused of 
abusing the child, who is removed from their care? 
I see no mechanism in the bill that would stop that 
person being treated as a “relevant person”. We 
need some mechanism to allow us to review 
whether someone should still be treated as a 
“relevant person”. 

In summary, we believe that further work is 
needed to take account of the cases that are 
before the court, to look again at the definition of 
“significant involvement” and to look at the review 
process. We must look again at the definition of 
“relevant person”. As members are aware, it is 
important in relation to whether grounds are 
accepted or denied and whether people have the 
right of appeal, the right of attendance at the 
hearing and, crucially, the right to receive all the 
papers that are available to the hearing. 

Kenneth Gibson: Basically, you do not want to 
retain the definition in the 1995 act and want to 
move on, but you are not happy with the wording 
of the bill and would like definitions to be tighter. 

Malcolm Schaffer: It may be possible to extend 
the definition in the 1995 act to include fathers with 
contact. 

Kenneth Gibson: It is as simple and 
straightforward as that. 

Malcolm Schaffer: I am not sure that anything 
is simple and straightforward in this area. 

Kenneth Gibson: Certainly not in this bill. 
Would other panel members like to comment? 

Netta Maciver: The view that Malcolm Schaffer 
has set out is our common view. We have 
discussed the issue. 

Kenneth Gibson: That is great. 

Ken Macintosh: My question relates to sheriff 
court appeals. The ground for appeal will be 
changed from a decision that is 
“not justified in all the circumstances of the case” 

to a decision that is “not justified”. Might that cause 
difficulty? Are you concerned about the change? 

Netta Maciver: I should have said at the 
beginning that we have set out responses to the 
questions that we thought that you would ask, so 
when one of us gives a view it is a common view 
with which all of us agree. 

Alison Wright (Scottish Children’s Reporter 
Administration): The aspect of the appeals 
system to which Ken Macintosh referred does not 
give us concern, but there are two other aspects 
that do. The first involves a significant change in 
the scope that sheriffs have. A sheriff may find that 
a hearing was fully justified in its decision and 
knock back a family’s appeal, in a sense, but the 
bill specifically allows him also to consider whether 
there has been a change of circumstances for the 
child. Where he identifies such a change, he can 
intervene in a number of ways, just as he could do 
if the appeal were successful. That is a significant 
extension of the sheriff’s role. As we know, many 
children have a lot of changes of circumstances in 
their lives. The provision would open up a range of 
appeals for families in a way that might not be 
helpful. We believe that it is appropriate for 
changes of circumstances to be dealt with by the 
key decision makers—the panel members at the 
hearing. 

Our second concern relates to the scope that 
the sheriff has, once he has accepted that an 
appeal is justified or has found that there has been 
a change of circumstances, to intervene and make 
a decision. The 1995 act allows the sheriff to 
substitute his own decision in some cases but only 
through the substantive supervision order. In fact, 
we know that sheriffs do not use the power very 
often. Generally, the sheriff will choose the other 
option and send the case back to the panel for 
reconsideration. 

The bill gives sheriffs more powers to substitute 
decisions, including the power to impose not only 
supervision requirements but interim supervision 
orders. Although the proposition might seem 
attractive, it will simply create a confused economy 
of decision making for a child. The child would 
come to an appeal; the sheriff might decide that 
the appeal is justified and impose an interim order. 
As such orders last only 22 days, the child would 
have to go back to the hearing for another 
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decision to be taken. The picture is rather 
confused and suggests that the role of those on 
hearings as decision makers will be somewhat 
undermined. 

Ken Macintosh: Would you like to go back to 
the situation pre-1995, when the decision was 
simply referred back to the panel? In other words, 
the sheriff would not be able to impose his own 
decision, whether or not the appeal was 
successful. 

Alison Wright: I remember that, with the 1995 
act, there was a lot of discussion and debate 
about this new invasion of the sheriff and their 
ability to substitute a decision. However, we have 
found that, in practice, sheriffs have been reluctant 
to go there and have stepped in in only a very 
small number of cases. The legal textbooks on 
appeals support such an approach. I think that we 
would like to stick with the 1995 act. 

Ken Macintosh: So there should be no further 
extension. 

The bill changes the wording of the ground for 
appealing a decision from 
“not justified in all the circumstances of the case” 

to “not justified”. Has the phrase 
“in all the circumstances of the case” 

been removed because it is redundant? Is the 
change irrelevant or significant? 

Alison Wright: I would not wish to answer on 
behalf of the draftsmen but, in my view, it does not 
significantly change the test. 

Christina McKelvie: Will increasing legal 
representation at hearings for children and other 
relevant persons, including vulnerable persons, 
have any benefit? 

Malcolm Schaffer: We think so, in the very 
limited circumstances in which such a move would 
be appropriate. Although we share Ian Hart’s 
anxiety about increasing the number of people at 
hearings, we think that in the limited 
circumstances in which, at the moment, legal 
representatives can be appointed they can serve 
an important purpose in supporting what 
Kilbrandon and the hearings system itself are all 
about, which is to encourage the effective 
participation of relevant persons at hearings. In 
any case, such appointments should be limited to 
complex cases or circumstances in which no one 
who is not a legal person, if you like, is available to 
help a parent who might have been judged as 
being unable to participate effectively. 

Experience suggests that in the majority of 
areas the number of such appointments is not 
significant. However, it is important, not least from 
an ECHR point of view, to ensure that parents can 

participate effectively, because it is a critical 
element of the hearings system. The bill will help 
by involving the Scottish Legal Aid Board and 
ensuring that there is quality assurance so that 
any legal representation is of sufficient quality and 
provides sufficient help to children and parents. 
We welcome that move, as it will make a 
significant difference. 

Christina McKelvie: Do you foresee any 
problems with the proposal to involve SLAB? 

Malcolm Schaffer: We have already had some 
discussions with SLAB. Delays might be a 
difficulty, but the dialogue that we have had 
suggests that our concerns about ensuring that 
someone is automatically available to parents for 
emergency hearings or at very short notice can be 
met through, say, the introduction of a duty 
solicitor scheme. We must also ensure that legal 
representatives are available throughout the 
country, as that is not the picture at present. 

11:45 
Christina McKelvie: You are absolutely right 

about the delay. That has come up a lot in our 
evidence sessions, as has the issue of 
automatically having a legal representative, 
especially in a child protection case in which there 
is an issue about taking a child into secure 
accommodation. 

Malcolm Schaffer: We can work with SLAB to 
ensure that we have protocols in place to ensure 
that the delay is minimised and that legal 
representation is available. 

Christina McKelvie: You feel sufficiently 
reassured by SLAB and you have on-going 
discussions with it. 

Malcolm Schaffer: Indeed. 

The Convener: You said that the number of 
legal representatives who have been appointed is 
not significant. What is your definition of 
“significant”? The matter was contested during 
parliamentary scrutiny of the statutory instrument 
and it would be helpful to get a feel for how many 
legal representatives have been appointed. 

Malcolm Schaffer: In most areas, about two or 
three a month are appointed, although there are 
exceptions. The concern was expressed that we 
might end up with a legal representative in virtually 
every hearing, but it appears that the test of 
effective participation is being applied. The 
scheme started in the late summer and had to be 
introduced quickly, so there has been a period in 
which it has had to settle down as people have 
decided when legal representation is appropriate. 
Some further evaluation of how the scheme is 
working will be helpful in planning the future 
progress of the scheme. 
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Netta Maciver: It is something on which we 
could gather information, which we could feed into 
the committee if that would be helpful to you in 
your deliberations. 

The Convener: It would be helpful if we could 
get a picture of how many appointments are being 
made. As part of that evidence gathering, it would 
also be helpful if you could find out whether there 
are areas of the country where there are particular 
difficulties in identifying appropriate people to carry 
out the legal rep work. Anecdotally, I have heard 
that there are some areas in which it is not easy to 
identify people who could undertake that task. I do 
not know whether that is borne out by your 
experience. 

Netta Maciver: I can say anecdotally that we do 
not have a single legal representative based in the 
Western Isles; we have to ship them in from other 
parts of the country. 

Alison Wright: Or not, this week. 

The Convener: In the previous evidence-taking 
session, we talked about legal representation and 
legal advice for panel members and the role of the 
national convener in giving that advice or 
clarification. The role of the reporter has changed 
since September. How is that change working in 
local authority areas around Scotland? Is it being 
implemented to the letter of the law and has it 
caused any difficulties for you? 

Netta Maciver: It was very reassuring to hear 
both training organisers and panel chairs say that 
they have not experienced any difficulties. It might 
be useful to spell out what we have done 
regarding the change in the role of the reporter. As 
earlier witnesses said, we have stopped having 
any pre-hearing discussion and we have stopped 
having any post-hearing discussion or involvement 
in writing-of-reasons discussion. Otherwise, 
reporters are able to offer procedural support to 
the panel members, so there is not a huge 
difference in the content. The differences will have 
arisen because some parts may have been more 
reliant on the reporter than others have been. In 
truth, moving practice on after 39 years will take 
more than six months to do. However, I assure 
you that we are committed to doing that, and that 
we have in place a robust system that enables us 
to act if we hear that it is not happening 
consistently. We were aware that there was an 
intention to implement some enforcement 
measures on us in relation to that. We have the 
responsibility for ensuring that that happens. I 
assure you that we are supporting the practice 
changes in a robust way and will continue to do 
that. We are six months into the new system and 
are just reviewing it now. We will learn from that 
and the process will get better.  

I should point out that, even if there were some 
enforcement measures, you would have to ask us 
to implement them. What we are doing is putting 
those changes in place now, and I am keen to 
assure you that we are doing that robustly. 

Kenneth Gibson: The reporter can seek an 
enforcement order from the sheriff against a local 
authority that has not implemented the hearing’s 
decision, and the bill allows the national convener 
to seek an enforcement order. However, many 
councils are implacably opposed to that, on the 
ground that it would remove discretion to reach a 
negotiated compromise. How do the reporters in 
the current system come to their decision on 
whether to seek an implementation order? 

Netta Maciver: Just to clarify, it is the panel 
members who would ask the principal reporter to 
do what you are talking about. The power, 
therefore, is currently with the panel members.  

A lot of work goes on between authority 
reporters and their counterparts in local 
government when they are not happy about what 
is happening. However, where the panel members 
have been sufficiently unhappy that they have 
decided to bring forward an enforcement order, it 
has never resulted in a court action because 
action has been taken by the authority. There has 
been a deterrent value in having the power. I am 
not seeking to hold on to that power, and I know 
that you might want to transfer it. However, if you 
transfer it, I ask that you attach to it the same 
discretion that I currently have. That is important 
not to save local authorities or anyone else 
embarrassment; it is about the child’s 
circumstances. If the child’s circumstances have 
changed, you do not want someone to be forced 
to take an action when that is not in the child’s 
interests. 

Kenneth Gibson: Do you worry that the 
national convener will have less discretion than 
the principal reporter? 

Netta Maciver: It is critical that they have that 
discretion. 

Kenneth Gibson: Given that the sheriff 
principal does not need to make the order and the 
hearing does not need to direct the national 
convener to seek the order, is there any real 
difference from the existing model in what is being 
proposed, or is the difference fairly modest? 

Netta Maciver: I have already stated what I 
think about the removal of discretion. The issue is 
that the panel members have not had someone to 
ask before now. If there is a convener, they have 
someone to ask who is coming at the issue from 
the point of view of the panel members who have 
reached a decision that has not been 
implemented, with the result that the child has not 
been receiving the appropriate service. The critical 
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difference for me is that there is now someone 
who is the voice of the panel members and can 
take on that power. 

Kenneth Gibson: But you think that that person 
should have more discretion than they currently 
have, under the bill. 

Netta Maciver: Yes. I know that there has been 
some talk about anecdotal evidence already, but it 
might be helpful for us to try to say what there is in 
the system. Our website contains lots of 
information about the situation across Scotland, so 
that might be a good source for you.  

Information is also contained in a useful report—
admittedly, it was published in 2002, but it must 
have been forward looking because not only did it 
consider whether orders were implemented, it 
considered outcomes. It showed that, in 22 per 
cent of cases, there was no identified worker. It 
might be interesting to know what that figure is 
now. It also pointed out that, when cases were 
allocated, panel members and families were 
happy with what they got—they said that they got 
good services and that a difference had been 
made to the child’s life. 

Further information is available on other 
websites—we have to go trawling through them to 
find it, but I suggest that you would have the 
power to ask for it. The Social Work Inspection 
Agency’s reports on local authorities, which are 
available on its website, say where cases are 
allocated and not allocated and whether there was 
a definition. The bottom line for us is whether the 
child is receiving a service. I imagine that SWIA 
could collate that information from its reports and 
give you information that does not rely on 
anecdote.  

Claire Baker: At the moment, the discretion lies 
with the reporter. For clarification, would that be 
someone in the authority reporter role, rather than 
you, as the principal reporter? Does the power lie 
with an individual and, if there was to be discretion 
for the national convener, would the power also lie 
with an individual? 

Netta Maciver: Yes. 

Ken Macintosh: You said that the 2002 report 
stated that 22 per cent of cases were unallocated. 
Does the report say how that figure is spread 
between various local authorities? 

Netta Maciver: The summary does not provide 
that level of detail, but I am sure that we could get 
the information for you, as the people are still in 
the system. However, it says that three quarters of 
the unallocated cases were in four local authority 
areas.  

Ken Macintosh: I do not think that any of us will 
be surprised to hear that. Further, at the time, 
there was a crisis with regard to the number of 

social workers. I would be interested to know 
whether that report details a one-off problem or 
whether there is an endemic problem in the 
system. 

Netta Maciver: I am not sure that your eyesight 
will be good enough to enable you to see the 
graph that I am holding up, but it shows how well 
local authorities comply with what is expected of 
them in terms of social work reports. Some reach 
levels of 17 per cent, when they should be 
reaching 75 per cent, and others reach 95 per 
cent—you will be delighted to know that that is 
East Renfrewshire Council. 

Ken Macintosh: I take personal credit for that, 
by the way. [Laughter.] 

Kenneth Gibson: Where is the 17 per cent? 

Netta Maciver: East Ayrshire and Glasgow are 
both at 17 per cent. Western Isles Council reaches 
27 per cent.  

Ken Macintosh: Is that Kenny Gibson’s area? 

Kenneth Gibson: I am afraid that it is not.  

Elizabeth Smith: I want to ask about the 
sensitive and controversial area of child 
confidentiality. As you know, that confidentiality 
cannot be extended to someone unless the 
parents consent to it. Do you support the proposal 
in the bill to change that? 

Malcolm Schaffer: At heart, we do. We want to 
support anything that can help a child to 
participate in the hearing and give their views 
more openly. One qualification, which has been 
raised by other bodies, concerns the issue of a 
child saying something that is critical for the 
hearing’s decision. If you were that child’s parent, 
you would want to know what that was, and it 
might be fair for you to be able to know. That is the 
only slight reservation that we have. We have to 
find a way in which that can be achieved while still 
ensuring that children feel that they can contribute.  

Elizabeth Smith: It was put to us last week that 
that is not a slight reservation but a major one. Do 
you have any suggestions about how we can get 
over that issue? 

Malcolm Schaffer: I am not sure that it is an 
issue that we can get over, except by making 
children feel safer when giving opinions, knowing 
that what they say will be revealed only when it is 
critical to decisions. That opens up the question of 
how children give views. We might want to speak 
further about that, because it is such a significant 
area of the system. 

Elizabeth Smith: Could you expand on that? 

Netta Maciver: We are keen for there to be a 
statutory responsibility for a report to be produced 
on the child’s view. We think that ensuring that the 
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child’s voice is expressed clearly in their own 
words, not via a social work report or in someone 
else’s language, would be an opportunity to have 
the legislation lead some of the cultural change.  

You can get views from the youngest of 
children—they can tell you who they like and who 
they feel happy and safe with. You can have 
statements in the form of anything from a sticker 
book to the verbal statement of a child who has 
been prepared to give such a report, as well as a 
written statement. 

We think that there is an opportunity to build in 
the right for the child’s view to be on the table 
alongside the views of others. Sometimes it is 
difficult for the social worker to say what the child’s 
view is because it is at odds with what they think is 
best for the child, but our belief is that we should 
get the child’s view to the table, whatever their 
age. There would be difficulty in doing that with 
some children—it would obviously be hard for pre-
verbal children—but we contend that the hearing 
members should have that for the rest. We do not 
propose to exclude the child from being able to 
speak—in fact, that whole process of preparing 
reports might allow for more effective participation. 

12:00 
Elizabeth Smith: My final question is also on 

something that was put to us last week, which is 
that a potential stumbling block is that the proposal 
is contrary to the rights of parents under the 
ECHR. Will you comment on that? 

Netta Maciver: I do not think that that concern 
applies to a report of the child’s view; the only 
ECHR issue that we are aware of is about 
information that is withheld. If a child is well 
prepared to put their views, as Malcolm Schaffer 
said, the more they can do that openly, the better. 
However, if a view is expressed privately, that 
does not allow fairness under the ECHR. That will 
be a stumbling block, and I do not know whether 
there is a way through it. 

Elizabeth Smith: Do you think that that is likely 
to happen in a lot of cases? 

Netta Maciver: I would be guessing if I 
answered that. Malcolm Schaffer or Alison Wright 
might be in a better position to answer. 

Alison Wright: I speak from a practice point of 
view and considering the hearings I was in 
yesterday. There already is the mechanism to 
speak to the child on their own. Skilled panel 
members will explain to the child that they want to 
hear from them but that they have to give the gist 
of what they say to their parents. The child needs 
to know what will happen because, otherwise, they 
are walking down a blind alley and they could be 
being set up for something very difficult. 

It would be lovely if we could give the child the 
power of confidentiality, but there are too many 
problems to do that, so perhaps adding the pre-
hearing encouragement that we have talked about 
to the current system would be an effective way to 
beef up the voice of the child. 

Ken Macintosh: There are many points in the 
written submissions that we have not touched on 
but which members will take account of—on 
warrant to secure attendance, for example. In the 
initial submission, however, I did not fully 
understand the point on information sharing: 

“A power for the Principal Reporter to share information 
in certain tightly defined circumstances ... would be a 
positive addition to the Bill.” 

What do you mean by that? 

Malcolm Schaffer: As you will have seen in 
child protection reports, information sharing is 
critical in ensuring the best outcome for children. If 
there is an urgent issue for the welfare of the child, 
there is no problem with information sharing—we 
can share it under both statutory responsibilities 
and human rights legislation.  

The situation becomes more complex when 
information sharing is not covered in statute. 
Examples include contributions to multi-agency 
audits or queries from another jurisdiction about a 
child whom we are involved with but about 
something that is not an urgent child protection 
issue.  

The bill recognises the need to widen our 
powers to share information with the Crown Office, 
and we are suggesting that they should be 
widened to cover a number of other 
circumstances. We would ensure that data 
protection is respected as appropriate but, when 
there is a need to share information because of 
the welfare of the child or children, that should be 
done. We have made a proposal to the Scottish 
Government to that effect. 

The Convener: That concludes our questions to 
you today. Thank you very much for your 
attendance. 

12:04 
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SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH CHILDREN’S 
REPORTER ADMINISTRATION (SCRA) 

Background 

1. SCRA is grateful for the opportunity to submit a further paper to the 
Education Committee on the Children’s Hearings (Scotland) Bill. 

2. The first paper, submitted to the Committee on 26 March 2010, dealt 
with the main themes and general principles of the Bill. This paper is 
more concerned with the detail of the Bill and seeks to identify issues 
which, if not amended, will have a significant impact upon the operation 
of the Children’s Hearings System. 

Detailed response 

Child Protection Orders 
3. The Bill introduces two changes to the current procedure in relation to 

Child Protection Orders (CPOs). Firstly in section 41 when a CPO is 
granted, the applicant is obliged to notify all parties (child, relevant 
person(s), Reporter) “as soon as possible”. The current legislation 
requires such applications to be delivered “forthwith”. We believe this 
imposes a greater test of urgency which is essential for meeting the tight 
timescales involved in the CPO process and would therefore prefer to 
retain the current wording. If a more modern form of words is required, 
the word “immediately” could be used. 

4. The other change made by the Bill that causes us concern relates to the 
timescales for CPOs. The present law requires a Children’s Hearing to 
be held on the second working day after implementation and a further 
Hearing on the eighth working day after implementation. Under section 
52, the timing of the eighth working day Hearing has been changed to 
eight working days starting with the day the order is made. 

5. In the majority of cases where a CPO is granted, it is implemented 
immediately. However, in a few cases the child may be missing and it 
may take several days to find him/her and implement the order. At 
present, the current timescales are appropriate as they provide a 
guaranteed five working days between the second working day and 
eighth working day Hearings. Under the new Bill if there is a delay in 
implementation, the timescales of the two Hearings may shorten to a 
point where they could conceivably coincide. This would leave 
insufficient time to carry out the necessary investigation and drafting of 
grounds by the Reporter, or for giving the family sufficient notice, which 
are the core requirements of the period between second and eighth 
working days. 

6. It is therefore our recommendation that in both areas, the Bill should 
revert to the terms of the 1995 Act. 
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Children’s Hearings 
7. Section 83(2) of the Bill requires a Children’s Hearing to review a 

Supervision Order before proceeding to put any new grounds to the child 
and relevant person(s). This provision is unnecessarily prescriptive and, 
in practical terms unworkable – the review needs to be informed by the 
new grounds so both need to take place together. This provision should 
be deleted from the Bill and the wording of s.65 (3) of the 1995 Act 
retained.

Grounds accepted in part 
8. Section 86 of the Bill provides for circumstances where the child has 

been referred to a Hearing on more than one ground and either the child 
or the relevant person accepts some but not all of the grounds. It does 
not cover situations where a child or relevant person accepts a single 
ground in part only. A ground for referral may contain a number of 
statements of fact and a child or relevant person may not accept all of 
them. Currently, where the accepted statements of fact still amount to a 
ground for referral, the Hearing may proceed on that basis. Without a 
provision to allow part acceptance, the ground would have to be referred 
to the Sheriff for proof. In essence, providing for grounds to be accepted 
in part allows the Hearing to proceed where there is a statutory basis for 
intervention without requiring every individual statement of fact to be 
accepted or proven. We believe that this provision is necessary. 

Warrant to secure attendance 
9. There are two types of warrant to secure the attendance of the child at 

the Hearing provided for by the 1995 Act. They are found at sections 
45(4) and 45(5). By far the most common of these two warrants is the 
warrant issued under section 45(5). Under section 45(5) the Hearing has 
the power to issue a warrant to bring the child to a Hearing when the 
child has 'failed to attend' a Hearing. The Bill replaces that test with a 
new, and in our view inappropriate, test for issuing a warrant to secure 
the child’s attendance at a hearing—‘…when there is reason to believe 
the child would not otherwise attend the subsequent Hearing’. This test 
is inappropriate because warrants to secure the attendance of the child 
at the hearing should be concentrated largely upon circumstances when 
the child has failed to attend the Hearing. This reflects the principle of 
minimum intervention and the fact that, in practice, warrants (although 
necessary in certain circumstances) do not usually speed up the 
decision-making process and can result in the child having to attend 
multiple Hearings. This is because a hearing arranged following the 
issue of a warrant to secure attendance is arranged inside the statutory 
notice period and so the hearing will not be able to make a substantive 
decision but will have to defer its decision to a subsequent hearing that 
is arranged with proper notice. 

10. The Bill also (in sections 89, 92, 95, 106, 117 and 119) introduces new 
powers for the Hearing and the Sheriff to issue a warrant to secure 
attendance, with the same test of “…reason to believe the child would 
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not otherwise attend…”  We question strongly whether these new 
powers are necessary for the reasons given above.

11. Moreover, the repetition of the warrant to secure attendance throughout 
the Bill as an option available to Hearings and Sheriffs gives it a 
prominence that is disproportionate and we are concerned that this may 
lead to an increased use of this option. 

12. The warrant to secure attendance provided for by section 45(4) of the 
1995 Act allows the Reporter to make an application to any Hearing (as 
opposed to a hearing specifically arranged for the child) to issue a 
warrant to secure the child’s attendance at a forthcoming Hearing 
arranged by the Reporter. The Hearing can issue such a warrant where 
they are satisfied on cause shown by the Reporter that it is necessary to 
do so. This power is included within the Bill but restricted to securing the 
child’s attendance at a grounds Hearing. If the Bill replicated what is 
contained in the 1995 Act in relation to section 45(4) warrants, those rare 
occasions where an anticipatory warrant is required would be covered 
and a Hearing could issue such a warrant on application by the 
Reporter, irrespective of whether the hearing is a grounds hearing or a 
review hearing for example. 

13. We also do not believe that it is appropriate for a warrant to secure 
attendance to be capable of including a secure accommodation 
authorisation. If the child’s circumstances are such that a secure 
authorisation is considered necessary, the proper mechanism is for the 
Hearing to make an ICSO. 

Movement Restriction Conditions 
14. Sections 98 and 144 of the Bill allow for regulations to be made in 

relation to Movement Restriction Conditions (MRCs). This will 
presumably include the maximum length of time such an order should 
last before review by a further Children’s Hearing. 

15. We believe this provision should be contained within primary legislation 
as is the case with provisions relating to timescales for other orders (e.g. 
secure accommodation.) We also believe that the 6 months duration 
currently provided within current regulations is the maximum appropriate 
length of time for the MRC to last before being reviewed. The key 
problem currently is that, where a Hearing decides expressly to regulate 
the length of an MRC, the regulations provide that it may only last for a 
maximum of six months. If the Hearing does not set a limit, the MRC can 
last for up to 12 months. We consider that the Bill provides an 
opportunity to resolve this discrepancy. 

16. Where a child refuses to co-operate and the MRC is in effect not being 
implemented, the local authority may call a further review Hearing which 
could take up to several weeks to arrange. It is our belief that if there has 
been sufficient concern about a child’s behaviour to require an MRC in 
the first instance, then a breakdown in the effective implementation of 
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that order is of significant concern. In that event we consider that a 
Hearing should be called as an emergency within three working days, 
just as it would under section 137 where the child’s residential placement 
breaks down. 

17. Intensive supervision is a critical part of the MRC, as has been noted by 
Scottish Government research1. However, sections 98 and 144 do not 
refer to any obligation on the local authority to provide a package of 
intensive support, or provide a mechanism for regulations to be made in 
this area. Instead the emphasis is upon restricting and monitoring the 
child. We feel this should be clarified. 

Review of Requirement Imposed on Local Authority 
18. Section 159 introduces this new provision where there is a dispute over 

whether a local authority is the relevant local authority for the child (and 
is therefore responsible for implementing any order made in respect of 
the child). 

19. The current provisions under section 159 give no rights for the child or 
relevant person(s) to be heard in these proceedings, nor does it allow for 
any documents other than the supervision requirement and reasons to 
be lodged with the Sheriff hearing the case. SCRA strongly believes that 
the child should be at the centre of these proceedings and in 
consequence should have the right to attend and be heard, as should 
the relevant person(s). 

20. We also consider that the Principal Reporter should be required to lodge 
not just the supervision requirement and reasons, but all reports which 
were considered by the Children’s Hearing as they may contain 
important information in respect of which local authority the child has the 
closest connection with. 

Disclosure of Information 
21. Section 61 gives a power for the Lord Advocate to share evidence with 

the Principal Reporter, while section 172 imposes a duty on the Principal 
Reporter to share information with the Lord Advocate. We can see no 
reason for such a difference in approach and believe that a duty should 
be imposed in both directions. 

                                                          
1 Evaluation of Intensive Support and Monitoring Services (ISMS) within the Children’s Hearings System 
(Scottish Government 2008)

579



Conclusion

22. As indicated in our main paper, SCRA believes that this Bill, 
appropriately amended, can deliver the necessary improvements to the 
Hearings System. We look forward to exploring the above issues further 
with Committee members as part of our commitment to deliver the 
necessary improvements to the legislation. 

Nick Hobbs 
Policy Officer 
15 April 2010 
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SECOND SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH 
CHILDREN’S REPORTER ADMINISTRATION (SCRA) 

Background 

1. At the Education Committee’s evidence session on 21 April, SCRA was 
asked to provide information on the numbers of legal representatives for 
relevant persons who are being appointed under the scheme introduced 
in June 2009, and to provide any information available on whether there 
are areas of Scotland in which availability of legal representatives is 
limited.

Appointments of legal representatives for relevant persons (Jan - March 
2010)

2. Information has been provided for the first three months of 2010, as this 
provides a more accurate picture of the current rate of appointments now 
that the operation of the scheme has settled down a little. Information 
from Dumfries and Galloway, South Lanarkshire and Stirling and 
Clackmannanshire is not available. 

SCRA EAST REGION NO OF 
LEGAL
REPS

SCRA WEST REGION NO OF 
LEGAL
REPS

Angus 3 Argyll and Bute 1
Borders 2 East Dunbartonshire 3
City of Edinburgh 15 East Renfrewshire 0
Dundee 3 Glasgow 18
East Lothian 2 Inverclyde 0
Fife 5 Renfrewshire 3
Midlothian 7 West Dunbartonshire 0
Perth 2
West Lothian 7

SCRA CENTRAL WEST 
REGION 

NO OF 
LEGAL
REPS

SCRA NORTH REGION NO OF 
LEGAL
REPS

Dumfries and Galloway n/a Aberdeenshire 6
Falkirk 6 City of Aberdeen 20
North Ayrshire 4 Highland 5
North Lanarkshire 1 Moray 6
Stirling and Clackmannanshire n/a Orkney 2
South Ayrshire 0 Shetland 3
South Lanarkshire n/a Western Isles 0

Availability of legal representatives for relevant persons 

3. SCRA has canvassed Authority Reporters to ask if there are any issues 
in their particular area. While not all have yet responded, the general 
picture which has emerged is that numbers of available legal 
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representatives are often low (rarely are there more than 3-4 in each 
local authority area) and that this can result in difficulties including delays 
to cases. It also means that illness or other unanticipated temporary 
unavailability can impact significantly on the operation of the Hearings 
System. We are aware of particular shortages in Midlothian, Dumfries 
and Galloway and South Lanarkshire. The example of the Western Isles, 
which has no legal representatives available at all, has already been 
raised with the Committee. Unsurprisingly, it appears that it is more rural 
and island communities that tend to experience the most problems 
accessing legal representatives. 

SCRA
28 April 2010 
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SUBMISSION FROM THE FAMILY LAW ASSOCIATION

1. We note that the Committee is at this stage considering the general 
principles of the Bill and we have therefore provided comment on that basis. 
We will be happy to provide more detail during our oral submission or in 
writing at a later stage as required. 

2. The Bill appears to have two distinct aims. The first, in Parts 1-4, and in 
s178, is to address the administration of children’s hearings and the second 
in Parts 5-20, is to amend the law which applies in the hearings system.

National Convener 

3. As the holder of this position is to be charged with the appointment and 
deployment of panel members, the independence of the post is essential to 
ensure that the whole system works independently of government. The 
hearings system basically gives the state the right, in certain circumstances, 
to interfere in the private lives of families. Such a right must be exercised 
with very great care, only where necessary and in a fashion which is 
properly regulated. To ensure compliance with ECHR, in particular the right 
to a fair and impartial hearing, it is important that there are safeguards in 
place to ensure the independence of the post of national Convener from 
government interference.

Children’s Hearings Scotland

4. We agree that putting the organisation on a national footing should bring the 
benefits of national standards, consistency and economies of scale which 
will improve the service provided. However, moving to a national footing 
means that special care will be needed to ensure that local connections are 
properly maintained, especially in respect of the members sitting on each 
panel and where the hearing takes place. Many families will struggle to 
travel far so it is important that hearings still sit locally. 

Section 25 

5. Part 3 sets out general considerations which are to govern the decision-
making functions of the hearings. Most simply repeat the present law as set 
out in the Children (Scotland) Act 1995 and that is entirely appropriate. We 
are however concerned that s25 shifts the balance from the welfare of the 
child to the protection of the public. This is a major change from the position 
at present where all the proceedings of the hearings are governed by the 
paramount consideration of the welfare of the child. 
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6. Is there an identified need for this change? At present there is provision for 
the risk of harm to others being a factor in a supervision requirement. This 
new clause goes further than that and such a change needs to be justified. 

Safeguarder panels 

7. The FLA welcomes wholeheartedly the introduction of national standards 
and regulation for safeguarders but we are concerned that no requirement 
is introduced for proper and fair remuneration of those appointed. At the 
moment allowances are set at the discretion of individual local authorities 
and are almost universally extremely low. Safeguarders have a duty to carry 
out whatever work is required in order to fulfil each individual appointment. 
Usually this involves several meetings with the child concerned and also 
contact with carers, families, teachers, medical practitioners etc. The 
demands of the role are substantial and the work is valued by hearings and 
the courts. It is therefore important that those appointed to the national 
panel are of high calibre. Remuneration which reflects the skills, training 
and experience required is an essential part of the appointment and 
retention of suitable people. 

Parts 5-20 

8. There are a number of details about which we have queries or objection in 
this part of the Bill which amends the law which applies in the deliberations 
of the hearings and the courts. As the Committee is looking at general 
principles we have restricted our comments accordingly. 

Child Protection Orders 

9. The test for granting both a CPO and the new Child Assessment order is 
lower than the current test. Is there an identified problem with the existing 
test which justifies this extension to the powers of the state? New powers 
have also being introduced which allow an application for a CPO to be 
determined by a Justice of the Peace if it is not practicable for the 
application to be made to a sheriff and also for a constable to remove a 
child to a place of safety. Are these extensions of the powers to remove 
children from their families necessary and, if so, are appropriate safeguards 
in place? 

Section 65 - grounds for referral 

10. The language used to describe the grounds of referral has been clarified 
and should be easier for families, and children in particular, to understand. 
That is welcome as parents, often not represented at hearings, struggle to 
understand these concepts. A new ground is being introduced dealing with 
children who “have a close connection with a person who has carried out 
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domestic abuse”. This issue was previously dealt with rather obliquely by 
use of s52(c) which allowed referral of a child who “is likely to suffer 
unnecessarily … due to a lack of parental care”. This was a somewhat 
oblique way of dealing with domestic abuse and a difficulty was often 
encountered if a parent who had also been suffering domestic abuse felt 
that blame was ascribed to her or him  due to use of the term “lack of 
parental care”. The change is helpful as it spells out explicitly the issue of 
harm from domestic abuse and makes clear that responsibility for such 
abuse lies in the hands of the perpetrator, not the victim. 

Section 78 - pre-hearing panel 

11. The pre-hearing panel replaces the business meeting which was usually 
called by social work. As this panel can now be called by the Reporter it will 
be more effective and probably more frequently used. As it deals with 
largely administrative issues the full hearing should be more effective.

Section 89 - Interim Compulsory Supervision Orders 

12. Such interim orders are completely new. They seem to be a bridge between 
the emergency orders such as CPO, and the full CSO which can only be 
imposed after the grounds have been established. It is assumed that the 
introduction of interim orders is designed to deal with a situation where 
grounds have been referred to the sheriff and so are not yet established, 
some regulation of the child’s life is felt to be necessary but the situation 
falls short of requiring a CPO. We envisage possible human rights issues 
and are concerned that this creates parallel procedures which may 
complicate an already very complex system. The appeal provisions if a child 
is subject to a place of safety warrant allow for the appeal to be dealt within 
3 days. As the introduction of interim orders may generate a high volume of 
appeals will the courts be able to deal with them within the time limit? There 
seems to be no provision for review of an interim CSO. As s103 extends the 
possible duration of an interim CSO to 88 days, should there be provision 
for the case to be brought back to a hearing for review more quickly than 
that?

Sections 114-119 - review of grounds 

13. We are uncertain about the need for a provision to go back to the sheriff to 
review grounds AFTER they have been established.  

Section 135 - powers of hearing on review 

14. We welcome the introduction of a power for the hearing which terminates 
an order to oblige a local authority to provide advice and guidance after an 
order is terminated. There is often an assumption that a level of support will 
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continue but where it is not obliged to do so a local authority may withdraw 
support particularly where resources are tight. 

Sections 138 - 140 - duties of local authority 

15. These sections provide firstly a clear statement of the duty of a local 
authority to give effect to a CSO and a sanction for breach of that duty. 
Although there are decisions of the courts on the duties of local authorities 
to implement decisions such a clear statement of their duty is welcome. The 
new enforcement order should ensure that proper support and resources 
are provided whenever necessary, and the lack of resources argument 
cannot be used. 

Section 144 - movement restriction conditions 

16. We have concerns about the introduction of tagging for children. There may 
be some very exceptional circumstances where it would be the right 
approach but careful review, scrutiny and protections for the child are 
needed.

Sections 148-160 - appeals 

17. There is no clear statement of the basis for appeals. The sheriff is simply 
enjoined to find whether or not the decision against which the appeal has 
been taken is justified. This is in line with the current law. In our view there 
are a fair number of misguided appeals taken by relevant persons who 
simply disagree with the decision. Appeals are often difficult to determine 
because the sheriff has to consider whether the decision was justified by 
the information available to the hearing at the time the decision was taken. 
As the hearings are designed to be informal it is often not entirely clear what 
information was considered and what formed the basis for the decision 
taken. Statements of reasons for decisions by the hearing vary greatly in 
clarity and logic. Improvement in the writing of decisions, recording issues 
and reports considered, and which matters were given most weight in 
coming to a decision would help. 

Section 178 - legal aid and advice 

18. The availability of legal aid for children’s hearings proceedings is dealt with 
by amending the Legal Aid (Scotland) Act 1986. Thus the provision of legal 
aid is to be determined by the Scottish legal Aid Board rather than by the 
Sheriff as at present. The difficulty presented by this change is immediately 
clear on examination of s28(d)(3) which provides that the Board has to be 
satisfied that inter alia “it is in the best interests of the child that children’s 
legal aid be made available.” In our view it is wholly inappropriate for an 
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administrative body to determine such a question. The same applies to 
s28(k)(3).

19. We welcome a new test for financial eligibility for relevant persons on the 
basis that they will qualify if the expenses of the case “cannot be met 
without undue hardship”. This section does however appear to be 
somewhat contradicted by the terms of s28(j) which allows contributions to 
be assessed at a very low level of disposable income. 

20. We are concerned at the high “merits” test for legal aid for an appeal. The 
test requires “substantial grounds” for making or responding to the appeal. If 
the statute sets out grounds for appeals, why does a person seeking legal 
aid need to show substantial grounds? This will create a law for the rich and 
a different law for the poor.  

21. Some form of additional regulation for solicitors providing children’s legal 
aid is necessary but we do not agree that a code of practice is the answer. 
Our members who practise in this area wish to improve the quality of legal 
advice given in hearings and also to reduce the number of appeals without 
merit. If a code of practice is felt to be needed, it is wholly inappropriate that 
SLAB should be involved in the writing of it. The Board manages the 
administrative and financial provision of legal aid and should have no 
involvement in how solicitors carry out their duties. Children’s hearing work 
is specialised and therefore requires a refinement of the existing duties of a 
solicitor to her client. It will be extremely difficult to define how to balance 
the requirements of adhering to the ethos of the hearing system while still 
observing our duty to clients. That task is not one for which SLAB are 
equipped.

Liz Welsh 
Chair
31 March 2010 
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SUBMISSION FROM SCOTTISH SAFEGUARDERS ASSOCIATION 

Introduction

1. All serving safeguarders in Scotland are considered to be members of the 
Scottish Safeguarders Association. 

2. Safeguarders were introduced in to the Children's Hearing and Sheriff 
Court systems in 1975 by way of an amendment to the Social Work 
(Scotland) Act 1968, implemented in 1985. This was carried forward into 
the Children (Scotland) Act 1995. At present there are approximately 197 
persons serving as safeguarders, with 278 appointments to the 32 panels, 
as some safeguarders serve on more than one panel. 

3. Each of Scotland’s 32 local authorities must maintain a panel of 
safeguarders. The method of appointment is currently a matter for each 
local authority, as is the ongoing administration of the panel of 
safeguarders, payment of fees (to a set scale) and expenses, provision of 
identity documents etc. Safeguarders are regarded as self employed. 
Responsibility for training safeguarders lies with local authorities and this is 
delivered through the Children’s Hearings Training Units. Safeguarders 
appointed to panels from 2005 have had introductory training. Only this 
training is compulsory. 

4. Safeguarders have considerable authority and responsibility in relation to 
the advice and guidance they provide to Children's Hearings and Sheriffs 
and hold positions of trust in terms of their contacts with children. Selection 
should therefore be to a high standard and the process rigorously applied. 
However there is currently no consistency across Scotland. 

5. Safeguarders come from a variety of backgrounds, primarily law and social 
work, but an increasing number of appointees are former panel members. 
Some are in full or part time employment and some are partly or fully 
retired. While safeguarders will use their personal and professional skills 
the role is that of the safeguarder. 

6. The overall remit of the safeguarder is to “safeguard the interests of the 
child in the proceedings” (Section 41(1) (a) of the Children (Scotland) Act 
1995. This is a wide ranging remit which leaves the safeguarder 
considerable latitude in carrying out the task. 

7. According to Lockyer and Stone, the legislative origin of the safeguarding 
role was a response to shortcomings in child protection identified in the 
inquiry into the death of Maria Colwell but the delay in its implementation 
may have been an indication of doubt at that time as to its value. It is, 
however, widely acknowledged, and is the view of this Association, that in 
its twenty five years of operation the function of safeguarder has proved of 
significant value to children and to the processes involve at Children’s 
Hearings and the associated work of the Sheriff Court. It is suggested by 
this Association that the function of the safeguarder can be seen in part as 

 1

588



reflecting a role long recognised in Scots Law whereby the reasonable 
parent of a child involved in a legal process acts in the capacity of the 
child’s legal representative (see e.g. Wilkinson & Norrie Parent and Child, 
pp 489  et seq). 

8. As will be well understood, Children’s Hearings deal with fundamental 
issues of a child’s wellbeing and it is often the case that for a wide variety 
of reasons a child’s natural supporter – the parent –will not be in a position 
to offer appropriate support. It is our view that in such circumstances the 
safeguarder provides an objective overview of, and protection for, the 
interests of the child. This can range from providing an extensive and 
lengthy review of the child’s whole situation, to explaining to the child what 
is happening, to seeking to protect the child from unnecessary anguish 
during the actual process. The essential role is to seek to identify the 
child’s needs and interests within the proceedings and to promote those 
interests throughout the proceedings in an active, dynamic and appropriate 
way.

9. The Association has been an active participant in the consultation process 
about the Children’s Hearings (Scotland) Bill and welcomes the particular 
sections of the Bill which are relevant to safeguarders. The Association 
considers these on the whole reflect our views and will strengthen the role 
of safeguarder. The Association would however wish to make some 
comments as noted below about some aspects of the Bill and 
accompanying documents. 

Policy Memorandum, Explanatory Notes and Financial Memorandum 

10. The Association is in agreement with the underlying principles as outlined 
in the Introduction to the Policy Memorandum with the emphasis being 
placed on the welfare principle, the consideration of needs alongside 
deeds and the involvement of the child in discussion. 

11. Policy Memorandum, Section 156, advises that “the functions of a 
safeguarder once appointed by a children’s hearing will be substantially 
the same as at present under the new arrangements.” 

12. However the Association is concerned that throughout the Bill and 
Explanatory Notes the central function of the safeguarder viz to “safeguard 
the interests of the child in the proceedings” has been lost. Rather than the 
active independent role as outlined in our introduction the focus would now 
appear to be that of a report provider or a ‘hired hand’ of the Children’s 
Hearing.

13. The Association acknowledges and welcomes (156) that “the most 
significant change, in response to a request from the Scottish 
Safeguarders Association, is the inclusion at section 148 of an 
independent right of appeal for safeguarders against the decision of a 
children’s hearing. Currently, only a child or relevant person can appeal 
against a decision of a children’s hearing; this new power will enable a 
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safeguarder to appeal in their own right, for example where they believe 
that a hearing has got a disposal wrong or that the wrong procedure has 
been followed, and it is in the best interests of the child to lodge an appeal. 
The safeguarder would then carry on safeguarding the child’s interests 
through the appeal process”. 

The Bill 

Section 30 Safeguarders Panels 
14. The Association, while disappointed, accepts the reasons as to why a 

national panel of safeguarders cannot be established (Explanatory Notes - 
34).

15. The Association welcomes this Section as it does attempt to address the 
concerns, expressed by the Association over a number of years, and 
throughout the consultation process, about the need to move to 
consistency, standardisation and nationally set standards with respect to 
those carrying out the safeguarder’s task. The Association accepts that, as 
noted in the Delegated Powers Memorandum (Section 25), and Policy 
Memorandum (158, 159) that the amount of detail required to ensure that 
the management of safeguarders meet national standards would not be 
appropriate for primary legislation. 

16. The Association considers s30(3) to be vital in ensuring children and 
young persons receive the best possible service. 

Section 31 Functions of safeguarder 
17. This section and the Explanatory Notes and Policy Memoranda omit any 

reference to “safeguarding the interests of the child in the proceedings” as 
stated in Section 41(1) (a) of the Children (Scotland) Act 1995. The 
safeguarder should be an active, thinking, participating, contributing 
person in the proceedings. 

18. This section places emphasis on the provision of a report and thus 
appears to narrow down the functions of the safeguarder. The Association 
considers that safeguarding the interests of the child in the proceedings is 
paramount.

19. A safeguarder appointed in relation to a child by virtue of section 29 
must—

• except where subsection (2) applies, on being so appointed, 
prepare a report; 

• setting out anything that, in the opinion of the safeguarder, is 
relevant to the consideration of the matter before the children’s 
hearing.

The Association considers “matter” should read “child” as it is the needs of 
the child or young person which must be central to the discussion at any 
Hearing.
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• prepare any report that the safeguarder is required to prepare by a 
children’s hearing. 

20. Section I(a) requires the safeguarder to provide a report. This section is 
redundant given the requirement in 31(1) that the safeguarder prepare a 
report.

21. It also implies that panel members can require the safeguarder to compile 
any report it asks for, thus cutting across the principle of the independence 
of the safeguarder which is reaffirmed in the Policy Memorandum (147, 
149). The safeguarder must not be expected to provide reports which 
should be sought from other professionals. Writing a report is part of the 
safeguarding process, but is not the primary purpose of safeguarding. This 
section could potentially narrow the role of safeguarder. 

Section 32 Termination of appointment of safeguarder appointed by children’s 
hearing
22. The above section clarifies the position and is welcomed. 

Section 77 Rights of certain persons to attend children’s hearing 
23. The above section clarifies the position and is welcomed. 

Section 78 Referral of certain matters for pre-hearing determination 
24. 78(2)(c) - the Association notes that social worker is omitted from those 

who may submit a request. 

Section 108 Safeguarder 
25. If a safeguarder has been appointed by the children’s hearing under 

section 29 the sheriff may confirm the appointment in relation to the 
proceedings under this Part. 

26. If a safeguarder has not been appointed by the children’s hearing, the 
sheriff may appoint a safeguarder in relation to the proceedings under this 
Part.

27. The Association notes and welcomes the statement in the Policy 
Document (157) that the detail of the functions and powers of 
safeguarders appointed by the sheriff will be dealt with by secondary 
legislation. It may be that a sheriff appointed safeguarder may be a party 
to the proceedings or may simply act as a court appointed report provider. 
This will need to be clarified in secondary legislation. The view of this 
Association is that safeguarders cannot protect the interests of the chid in 
the proceedings if they are not party to these. The Association is, and 
individual safeguarders are, to be party of the consultation process about 
regulations. 

Section 110 Application by virtue of section 93: ground accepted by relevant 
person before determination. 
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28. The Association supports this provision which provides for the reduction of 
timescales in such circumstances. 

Section 148 Appeal to sheriff against decision of children’s hearing 
29. The Association welcomes the safeguarder being given the right to appeal. 

Section 170 Children’s hearings: procedural rules - (g) provision of specified 
documents 
30. The Association considers that the safeguarder should be added to those 

persons who will receive papers. 

Conclusion

31. The Association thanks you for the opportunity to comment on The 
Children’s Hearings (Scotland) Bill. The Association has restricted our 
comments to those aspects of the Bill which directly impact on the role of 
the safeguarders and which the Association considers will affect how 
children and young people can benefit from the appointment of a 
safeguarder.

32. While the Association has raised some particular concerns in our 
comments the Association considers that in respect of safeguarders the 
Bill addresses most of the issues we consider significant. 

33. The Association accepts the reasons why the setting of national standards 
and criteria is considered as outwith the scope of the Bill. The Association 
will continue its dialogue with the team responsible for secondary 
legislation to try to ensure that the expectations raised by Section 30 will 
be met. 

Margaret Burt MBE, M.A., D.S.A., D.A.S.S 
Chair
Scottish Safeguarders Association 
5 April 2010 
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Scottish Parliament 

Education, Lifelong Learning and 
Culture Committee 

Wednesday 28 April 2010 

[The Convener opened the meeting at 10:00] 

Children's Hearings (Scotland) 
Bill: Stage 1 

The Convener (Karen Whitefield): Good 
morning. I open the 12th meeting of the Education, 
Lifelong Learning and Culture Committee in 2010. 
I remind all those present that mobile phones and 
BlackBerrys should be switched off for the 
duration of the meeting, as such devices interfere 
with our sound system. 

We have apologies from Christina McKelvie, 
who is unable to join the committee today. I 
welcome Dave Thompson, who is her substitute. 

Agenda item 1 is the committee’s continued 
consideration of the Children’s Hearings 
(Scotland) Bill. I am pleased to welcome our only 
panel of witnesses for today. We are joined by 
Elizabeth Welsh, who is the chair of the Family 
Law Association; Bruce Adamson, who is the legal 
officer with the Scottish Human Rights 
Commission; Margaret Burt, who is the chair of the 
Scottish Safeguarders Association; and Philip 
Jackson, who is an executive member of the 
Scottish Safeguarders Association. We will move 
straight on to questions. 

The entitlement to legal aid will change slightly 
under the bill. Some concerns have been raised 
not about access to legal aid but about a growing 
legalisation of the children’s hearings system. I am 
keen to learn the witnesses’ views on whether that 
is likely and what they think of the proposals on 
access to legal aid for families and relevant 
persons. 

Elizabeth Welsh (Family Law Association): 
As I am the chair of an organisation of lawyers, I 
take on board the suggestion that we might be 
partly responsible for the legalisation of the 
children’s hearings system. However, our 
association’s view is that, in respect of children 
and relevant persons—our members represent 
both at hearings and in court—there is a 
fundamental requirement for legal advice on the 
interpretation of grounds of referral, the procedure 
that takes place and the options that may be taken 
by a hearing or a court if proceedings continue 
there.  

The Court of Session and the European Court of 
Human Rights talk about effective participation in 

such proceedings. I see that Professor Norrie is 
here and I acknowledge what he wrote recently on 
effective participation in the hearings proceedings. 
In his words, 
“lawyers are trained to act as procedural watchdogs, and to 
articulate the points of view of those whom they represent.” 

That is a fundamental requirement for full 
participation in the system. 

On the whole, if lawyers represent relevant 
persons, they do it on a pro bono basis because 
they are entitled to legal aid only if they are 
appointed formally as legal representatives. There 
is no legal advice and assistance cover for 
attendance at children’s hearings and many of us 
go along on the basis that we are representing 
clients who would simply sink in a children’s 
hearing. We represent people who are often 
inarticulate and struggle to cope with parenting. 
The question has to be asked how they would 
cope with a hearing, which is not dissimilar to this 
committee meeting. There will be a reporter, a 
social worker, possibly a support care worker, a 
foster parent and somebody from the school. The 
relevant person, perhaps the parent of the child 
concerned, goes into the room and is faced with a 
range of people who are professionally qualified 
and articulate and are dealing with a report, 
perhaps containing a recommendation from a 
social worker, that the relevant person may 
strongly object to. They may feel that the report 
contains factual inaccuracies or they may simply 
not understand what is being asked of them. 
There may be issues about the kind of support 
they have had, compared with what the support 
plan should have been. To be able to face that 
room and articulate those concerns is a major 
challenge, and it is important thet people should 
have advocacy support for that.  

That is aside from all the legal technicalities that 
arise. Children’s hearings proceedings are already 
legalised. They are very difficult to understand. 
The legislation and the case law are difficult. 
There are procedural technicalities about what the 
reporter and the hearing can and cannot do. If 
lawyers are there—and I accept the description of 
us as “procedural watchdogs”—people tend to be 
on their toes and to make sure that the procedure 
they follow is right. The procedural rules have 
been set down for the protection and smooth 
running of the system, which is geared to the 
protection of children, so it is important that those 
rules are complied with.  

I do not accept that we are responsible for 
legalising the system. It is a law-based system that 
is very carefully monitored. Legislation which 
allows the state to interfere in family life should be 
very carefully written and very carefully used in 
practice. We are part of the process to ensure that 
it works properly. We are not there to be 
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obstructive. I accept that there are lawyers who 
take a different view and tend to be obstructive, 
but I suggest that they are very much in the 
minority—they are certainly not members of our 
association. We go into hearings with a view to 
facilitating the process but making sure that it 
works properly from the point of view of the 
relevant person or the child, whichever we are 
representing.  

Bruce Adamson (Scottish Human Rights 
Commission): The Scottish Human Rights 
Commission’s role is to promote human rights in 
Scotland. I can identify with a great deal of what 
Elizabeth Welsh has said. A useful starting point is 
that the children’s hearings system relies heavily 
on the United Nations Convention on the Rights of 
the Child and the European convention on human 
rights. Those twin pillars are currently set out in 
the Children (Scotland) Act 1995 and there is a 
commitment to retain those kinds of principles. 

Children and relevant persons have always had 
the right to legal representation, but this issue is 
about when state-funded legal representation is 
necessary. To comply with article 6 of the 
European convention on human rights, which 
guarantees a fair hearing, it is often necessary to 
have a lawyer in complex legal situations or to 
ensure effective participation in the type of 
situation that we have heard about. Article 6 does 
not mean that we need a lawyer in every case and 
it is certainly not the norm that there would be a 
lawyer in every case in the children’s hearings 
system. The procedures of the children’s hearings 
system respect article 6 in a great many ways. 
The European Court of Human Rights has looked 
at the hearings system in the past and has said 
that it is not an adversarial model, but that it is 
legitimate that it is not. It is a legitimate and fair 
hearings system. It is an impartial and 
independent tribunal, it is participative, there is full 
engagement and it is a welfare-based system. 
Those things are all very much in compliance with 
the right to a fair hearing, as set out in article 6.  

The provision of things such as advocacy to 
allow a child to participate is very useful. We need 
to look at what needs to be provided to ensure 
procedural fairness. However, exactly when a 
lawyer is necessary will always depend on the 
situation. The necessary involvement of lawyers 
can be a great benefit to the system. It can help 
family members to come to the right decision in 
the best interests of the child. What is important is 
that there is a proper code of practice so that the 
lawyers who are involved in the hearings system 
buy into the system, operate within its framework 
and values and the Kilbrandon principles and have 
a strong awareness of the UN Convention on the 
Rights of the Child. 

This code of practice will go a long way towards 
ensuring that, when a lawyer is involved in the 
hearings system, he or she contributes positively 
to it.  

Margaret Burt (Scottish Safeguarders 
Association): I do not disagree with my 
colleagues. People should always have legal 
representation when necessary. However, my 
experience of the hearings system is that solicitors 
at hearings sometimes cut across the process, 
which is interactive and dynamic and involves 
communicating between people. 

The panel chair’s responsibility is to ensure that 
everyone—not just parents, but the child—has the 
opportunity to participate. Sadly, my experience is 
of solicitors who are not trained in understanding 
what hearings are about. Solicitors take 
instructions from clients before they enter 
hearings. Although discussion at hearings might 
mean that clients shift their view slightly, solicitors 
sometimes continue to make submissions as 
instructed and ask not to be interrupted while 
making their submissions, to ensure that their 
clients’ views are heard. I am concerned about 
how we protect the fact that clients’ views might 
change throughout a hearing. In his evidence, Ian 
Hart expressed concern that adversarial elements 
might be introduced. 

People need to be represented to establish 
grounds in court and they need legal 
representation for appeals and legal proceedings. 
They might need advice before hearings about 
accepting grounds. Other people have talked 
about children accepting grounds that they do not 
necessarily understand. Serious discussion is 
needed about what introducing solicitors into 
hearings would do. The association advises 
caution about making hearings too legalised. I do 
not know whether Philip Jackson agrees. 

Philip Jackson (Scottish Safeguarders 
Association): I agree with Margaret Burt. It is 
difficult to see how the situation can be rolled 
back, given how far case law and the development 
of representation in hearings have gone. However, 
when one thinks back to the original concept of 
children’s hearings—I can think back almost to 
their beginning—the idea was that the legalistic 
bits would be sorted out in court as necessary and 
that the children’s hearing would dispose of the 
case by an informal discussion around the table in 
which everyone was encouraged to speak and 
play their part. We have perhaps not been as 
vigilant as we should have been about ensuring 
that panel members are as able to achieve that as 
we would like them to be. 

Margaret Burt described the problem of lawyers 
attending hearings, which is that the hearing is a 
court to them—it has procedures. If they are the 
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watchdogs of procedure, that tends to make 
hearings a little flatter than they should be. 

I will mention in passing an ancillary issue. Even 
with legal aid, unfairness is built in for children who 
are too young or who are of insufficient ability to 
instruct a solicitor. If representation is the way in 
which we are going, are such children to be left 
unrepresented? That leaps forward to questions 
about safeguarders, who play a part in that 
situation. We can also play a significant part in 
ensuring that the views of older and more 
articulate children are presented. 

The Convener: We will talk about safeguarders 
shortly, but we will stay on legalisation of the 
hearings system and legal aid for now. Ultimately, 
a children’s hearing is a tribunal so, by its nature, it 
has legal aspects. I accept Elizabeth Welsh’s point 
that checks and balances are needed to ensure 
that the law is adhered to and that nobody is 
disadvantaged by an inaccurate or inappropriate 
interpretation of the law. However, there are quite 
considerable concerns that, instead of the voices 
of children and agencies that want to represent the 
best interests of children being listened to, they 
are increasingly being sidelined by legalistic 
debates and point scoring, which would not in any 
way be in the interests of the children whom panel 
members are considering. Bruce Adamson 
mentioned how vital the code of conduct will be to 
the process. Will the code of conduct be able to 
guarantee that the necessary safeguards exist to 
ensure that the interests of the children who come 
in front of panels are paramount? 

10:15 
Bruce Adamson: It is hard to predict what will 

happen without seeing the code of conduct, but I 
hope that that will be the case. A key aspect will 
be ensuring that panel members are trained in 
what the code involves and in how the chair of a 
children’s hearing can manage the hearing and 
ensure that it is fair and does not become overly 
adversarial. The key point is that lawyers are 
definitely necessary in some situations in which 
the loss of liberty and secure accommodation 
authorisation are being talked about. There can be 
complex legal tests, and it is essential that children 
are represented in such situations. A fair hearing 
needs effective participation, and a lawyer is 
necessary in cases in which a person would 
otherwise struggle to engage with the complexity 
of the hearings system, even with its procedures, 
and even with support. In other cases, perhaps 
that necessity is less clear. However, I believe 
that, with sufficient training, the chair of a 
children’s hearing will be able to manage the 
situation, and lawyers who comply with the code of 
practice and understand the principles of the 
children’s hearings system, the rights of the child 

and our human rights framework should be able to 
operate within those principles. 

Elizabeth Welsh: Many members of the Family 
Law Association, including me, are safeguarders, 
so we understand the concerns that exist. We are 
in favour of a code of practice because we 
recognise that children’s hearings are not courts. I 
would be unhappy to think that a hearing was 
treated in the same way as a court, as that would 
be wholly inappropriate. I represent members of 
the association who do a lot of work in the area, 
and they very much support the ethos of hearings. 
However, it is a matter of representing clients’ 
interests to ensure that the hearing works properly 
and that children’s rights are at the forefront of it. It 
is not about point scoring, certainly for members of 
our association. 

We are happy about the idea of a code of 
practice, but we have said in our submission that 
we are concerned that it has been suggested that 
the Scottish Legal Aid Board should be 
responsible in some way for drawing it up. We 
think that that is wholly inappropriate, as there will 
have to be a fine balancing act in the code. I 
endorse what Bruce Adamson said about training 
and the responsibility that we bear as solicitors 
when we represent clients in hearings, whether 
they are relevant persons or children. It is a 
question of knowing exactly what the hearings 
system is about and the distinction between 
hearing procedures and court procedures. We 
offer training to our members on working with and 
representing children, and we would be very much 
in favour of having input into the code of practice 
and ensuring that it properly reflects the fine line 
that must be drawn between representing a 
client’s interests and ensuring that one does not 
obstruct the hearing in achieving its purpose of 
coming to the right decision about a child. 

Margaret Burt: On representing clients’ 
interests, one of our difficulties is that, like our 
colleagues, we do not know what the code of 
practice will look like. Representing a client’s 
interests is not necessarily the same as helping 
that person to participate in the hearings process. 
That is my difficulty. Representing clients’ interests 
might involve ensuring that they have a role in the 
hearing, but someone has to be responsible for 
helping people who are less articulate participate 
in these kind of public forums. I am not necessarily 
convinced that providing a legal representative is 
the best way forward. 

I am sad to say that Philip Jackson and I both 
predate the hearings system. In the early days, 
people assumed that parents would represent 
children and that social workers and other 
professionals would represent the children’s 
interests. By 1975, it was quite clear that adults in 
the system represented their own interests, so 
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safeguarders—another layer of adults—were 
introduced to ensure that people’s interests were 
protected. Having legal representation at hearings 
would introduce yet another layer. We need to be 
clear that it will not cut across what is fundamental 
and we need to get back to young people—or their 
parents—being able to participate in the decisions 
that are being made about them. I cannot see how 
introducing legal representation in the hearings 
system will get us back to where we started 38 
years ago, when we had a dynamic, interactive 
forum in which people looked to make the best 
decisions that they could for children. 

That perhaps does not answer your question, 
but I think that we need to be clear about the 
purpose of a children’s hearing. 

The Convener: That point was certainly made 
to the committee last year when the legislation 
was changed. There is considerable, although 
perhaps not universal, support for that position. 

It is difficult for you to judge the code of practice 
when you do not have it in front of you. However, 
given that you are all experts in the field, what 
would you like to see in the code of conduct? 
What must be there and what could be there? 
Those might be two different things. 

Elizabeth Welsh has raised concerns about who 
should write the code of conduct. Do you have a 
view on how the Government should consult 
people and involve them in the preparation of the 
code, so that it gives people the reassurance that 
they require? 

Elizabeth Welsh: It is fundamental to recognise 
that the children’s hearings system is different 
from a court system. What we are talking about is 
a code of practice for lawyers who are 
representing their clients. I understand what 
Margaret Burt said, but we are where we are and it 
has been recognised that parents need 
representation in the hearings much of the time, 
as do children. 

I would not like to start by making a list of the 
things that have to be in the code of conduct, 
because it will have to be a carefully fine-tuned 
document. It will have to allow lawyers to 
represent their clients in the way that they should, 
which is by taking instructions and advocating for 
them. We are advocates—we put forward our 
clients’ position. It is a question of doing that 
appropriately, not obstructively. I am not sure that 
the code will be a tick-box list that says, “Do this, 
but don’t do that.” It would be much more helpful 
to have requirements for the experience and 
training of those who appear at hearings. 

We are talking about publicly funded legal 
representation because, obviously, a client will still 
be able to have their own choice of solicitor. If we 
are talking about access to public funds being 

determined by a lawyer’s inclusion on a list of 
authorised practitioners who qualify under the 
code of conduct or who have signed up to it, the 
issues will be their training and good practice. That 
has not been offered previously; we have trained 
ourselves as we have gone along. I accept that 
there will be models of very poor practice in 
hearings—one hears worrying tales. 

I do not know why it is stated that having legal 
representation at hearings is an increasing trend. I 
do not know whether any research has determined 
that there is increasing representation at hearings 
and has looked at the quality of that 
representation. It is a question of assessing the 
quality.  

When I first started going to hearings, there was 
a sharp intake of breath because a lawyer was 
present—that presence was not welcomed. Partly 
through my safeguarding work, I am appointed by 
children’s hearings and I attend hearings as a 
safeguarder. The members and social workers 
who attend hearings as professionals know that I 
work towards the interests of the child. I do not 
take one head off and put a different head on 
when I represent a client. The members I 
represent who appear in hearings are able to fine 
tune what they do in that way; we know that we 
are in a different place. 

When I go into a hearing, whether as a 
safeguarder or representing a relevant person or a 
child, I do not get the reaction that I once got 
initially, because people know that I am not 
obstructive. I am not talking myself up here; I am 
talking up my members. Much of the 
representation in children’s hearings is positive 
and beneficial. I have had that reaction from 
children’s hearings, because I have been able to 
articulate a point of view on behalf of my client and 
ask questions that he or she was unable to do. 
That has assisted the hearing in identifying what 
the issues are and either meeting the concerns or 
taking them forward and deciding that a decision 
against those wishes is going to be taken that can 
perhaps be challenged in a court, if that is the view 
of the relevant person. However, much of the 
representation is welcomed and is not negative. 

Philip Jackson: Apart from dealing with training 
and trying to ensure that lawyers attending are in 
sympathy with the aims of the system, the 
essential aim of any code of practice should be to 
ensure that involvement is not adversarial and that 
no one is trying to win a case or score points; that 
it is an inquisitorial process in which a child’s 
situation is being investigated and the child, by the 
fact that grounds for referral have been accepted 
or established, is recognised to be a child who 
may be in need of compulsory measures; and that 
the object is to determine whether measures are 
necessary and, if so, what they should be. An 

596



3481  28 APRIL 2010  3482 
 

 

essential element is that there should not be an 
adversarial process. 

Bruce Adamson: I agree with that. It will not 
come as a surprise to committee members that 
the SHRC’s view is that any code of practice and 
training needs to include a good understanding of 
human rights, in terms of both the United Nations 
Convention on the Rights of the Child and the 
European convention on human rights. As we all 
know, there have been lawyers in the children’s 
hearings system for a long time, and there is an 
entitlement for a relevant person or a competent 
child to instruct representation. Therefore, what we 
are talking about here are those situations in 
which it would be a breach of a person’s 
entitlement to a fair hearing not to have provision 
for state-funded legal representation. We are 
talking about cases involving complex legal 
issues, certainly those relating to loss of liberty 
and secure accommodation authorisation, and 
situations where someone might not be able to 
participate effectively in the hearing. The code of 
practice should focus on the fact that the lawyer’s 
role is to represent the client in a way that ensures 
that the client can participate in the hearing and 
understand that they can have their view 
represented. 

I am a panel member who happens to be a 
lawyer, so I have a bit of sympathy for the legal 
position, but I also understand fellow panel 
members’ concerns about lawyers. In the hearings 
system, where the purpose is to ensure effective 
participation, I think that necessary legal 
representation adds something as well as 
protecting rights. Reflecting on my earlier points, I 
think that it is important that panel members are 
trained so that they are empowered to know that 
lawyers are not a kind of scary thing that will use 
legalese and change the nature of the hearings 
system, and that the children’s panel and the 
members of the hearing run the hearing. The chair 
should be confident enough to challenge lawyers 
who act in a way that is inappropriate for a 
hearing. There is probably some work to do with 
panel members to ensure that they are 
empowered to do that. 

10:30 
The Convener: Finally, will the eligibility criteria 

for legal aid, which are based on reasonableness 
and the best interests of the child, ensure 
appropriate access? 

Elizabeth Welsh: The test is perfectly sensible, 
but the concern that we have expressed is that it 
would be for the Scottish Legal Aid boardd to 
determine what is in the best interests of the child, 
which it is not in a position to do and for which it is 
not the appropriate judge. If the test is included, 
careful consideration must be given to how it will 

be carried out. At present, legal aid for court 
proceedings is determined by the sheriff, so I 
suggest that sheriffs are in a position to make 
such judgments, on the basis of information. It is 
not appropriate for the judgment to be made at 
administrative level. I do not want to sound 
negative about SLAB, but if it was to do that job, 
careful training would be required. Given the size 
of the organisation, the measure would bring 
difficulties. 

The Convener: So, the Family Law Association 
would prefer sheriffs to decide what is in the best 
interests of the child? 

Elizabeth Welsh: Yes. 

The Convener: As there are no other views on 
that, we will move on. The next question is from 
Kenneth Gibson. Sorry—it is from Kenneth 
Macintosh. There are too many Kens here. 

Ken Macintosh (Eastwood) (Lab): You cannot 
have too many Kens. 

I will move us on to the subject of safeguarders 
and curators. I ask Philip Jackson and Margaret 
Burt whether the bill is sufficiently clear on the role 
of safeguarders—for example, on the criteria that 
are to be used for their appointment—or whether it 
needs to be expanded. 

Margaret Burt: The Scottish Safeguarders 
Association is happy with most of the sections on 
safeguarding, because they meet most of the 
concerns that we raised in the consultation on the 
system. However, in many ways, the bill will 
change our role because it will remove our central 
role of safeguarding the child in the proceedings. 
Our association believes that, under the functions 
of the safeguarder as outlined in the bill, we will 
almost become report writers, which is not what a 
safeguarder should be. 

The term in the existing legislation— 
“to safeguard the interests of the child in the 
proceedings”— 

describes a different purpose from becoming yet 
another person who provides an overview. A 
safeguarder needs to have an overview, but we 
are not experts. Some of us are social workers, 
some are solicitors and some are from other 
backgrounds. We are not there to provide another 
assessment, but to ensure that the child’s interests 
are safeguarded. In the bill, that does not appear 
as one of our functions, but that is where the bill 
should start. 

Philip Jackson: The vagueness in the Children 
(Scotland) Act 1995, which talks about 
“a person to safeguard the interests of the child in the 
proceedings”, 

is being narrowed a bit, in theat it seems that the 
bill will turn safeguarders more clearly into report 
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providers, as Margaret Burt said. What kind of 
reports will they provide? At present, safeguarders 
are asked to do all sorts of things that are beyond 
our scope and training. 

I will quote from some recent reasons for the 
appointment of a safeguarder. The first was: 

“We want the safeguarder ... To establish the truth 
around the incident which caused the immediate concerns”. 

One would have to be prosecutor and defence and 
get the Queen’s commission to do that. Another 
reason was that a safeguarder should 
“assess the parenting capacity of all family members 
(including Gran and sister)”, 

which would call for a fair amount of social work 
and other training. A third reason was that the 
safeguarder should 
“assess the impact on [the children] of being removed from 
the family”. 

To do that in those terms, one would need to be a 
qualified psychologist. 

It worries me a little that the appointment of a 
safeguarder is often viewed as being for the 
purpose of filling in information that is lacking in 
the existing reports, and information that should 
have been obtained from other sources. For a 
safeguarder in that sort of situation, the 
appropriate way to protect the child’s interests 
throughout the proceedings might be to say that 
the child has to be referred to a psychologist or 
whatever. 

The way the provisions are framed also worries 
me and the association because the bill seems to 
focus on the provision of reports. If what we are 
expected to do is to be that specific, we are not 
equipped to provide that. 

The bill also seems to detract from another 
aspect of being a safeguarder, which currently is 
“to safeguard the interests of the child in proceedings”. 

That means that the safeguarder must act in the 
child’s interests, or look after the child’s interests 
in respect of all the participants in the hearing. 
Children’s hearings are wonderful, and I believe in 
them, but sometimes they can go wrong and 
sometimes a child gets a very bad time at a 
hearing. It can be the safeguarder’s role to step in 
and ask the hearing to approach the situation 
differently, for example. Their role is an active one 
in the hearing. 

On the current situation and Professor Norrie’s 
book, the role of a safeguarder can sometimes be 
a very simple one—perhaps just to explain to a 
child the process or the possible grounds for 
referral. I remember a situation in which a father 
refused to let his child see the grounds for referral 
and was not very happy about them being read 
out at the hearing. The hearing did not really know 

what to do, so a safeguarder was then appointed 
to go over the grounds for referral with the child. 

I worry that the way in which the new provisions 
are framed makes them too specific, and that they 
take a little bit away from the useful vagueness of 
the current provisions. 

Elizabeth Welsh: I very much agree with what 
Margaret Burt and Philip Jackson have said. The 
role of safeguarder is difficult to define, but its very 
flexibility is usually its main benefit to the child. I 
absolutely agree that there is a tendency to use 
the safeguarder to fill in gaps in the system. We do 
see that kind of instruction or rationale being used 
for appointments, but it is not appropriate. 

There is an opportunity in the bill to clarify the 
role of the safeguarder, but it is not helpful to 
restrict it in the way that has been proposed. 

Bruce Adamson: I agree entirely. Safeguarders 
are independent people who come in to act in the 
best interests of the child. That is essential to the 
operation of a fair hearing. There is some value in 
the flexibility that exists—of course, those in the 
Scottish Safeguarders Association are the experts 
on the matter. 

Ken Macintosh: Are the criteria that will be 
used to appoint safeguarders clear to all our 
witnesses? Is the difference between a 
safeguarder, a legal representative and a curator 
ad litem also clear? 

Margaret Burt: We are clear about the 
differences. The bill says what the functions will 
be, so the distinction is clear in that respect. The 
safeguarder is not a sort of advocate or legal 
rep—even those of us who are legally qualified—
and we are certainly not curators, who have a 
different role. We are clear, and the bill is not 
confusing regarding expectations. 

Ken Macintosh: In what circumstances would a 
safeguarder, a legal representative or a curator be 
appointed? From the bill, I am not sure that I am 
clear about that. 

Margaret Burt: Some years ago I was asked to 
do some work for the Scottish Executive, during 
which it became clear that some courts favour 
appointing curators. Sometimes that preference 
was based on the court’s tradition, and sometimes 
it was based on the fact that if a curator was at the 
same time jointly appointed as a safeguarder, they 
might be paid legal aid fees. 

In children’s hearings proceedings, the sheriff 
decides whether to appoint a curator. My 
understanding is that if I were to be appointed as 
either a curator or a safeguarder, I would look to 
safeguard the child’s interests within the 
proceedings. The sheriff has the right to decide to 
appoint a curator. 
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Ken Macintosh: I want to go back a bit. My 
understanding from the evidence that we have 
taken is that there is considerable variation across 
Scotland. Some areas appoint a lot of 
safeguarders, and some appoint hardly any. Some 
appoint a lot of curators, and others appoint legal 
representatives. Concern has already been raised 
that a growing number of legal representatives are 
being appointed. There is a lack of consistency. It 
is not clear to me who appoints safeguarders. 
Does the bill spell out when a safeguarder should 
and should not be appointed? I cannot quite see 
the grounds on which a safeguarder would be 
appointed. 

Margaret Burt: The bill does not say when a 
safeguarder cannot be appointed, and reasons do 
not have to be given for not appointing a 
safeguarder, even though a hearing has to 
consider appointing us. The association asked for 
consideration to be given to that. If a hearing has 
to consider whether to appoint a safeguarder and 
it decides not to, it might be useful for it to have to 
say why not. Hearings cannot appoint curators; 
that is purely for sheriffs. Sheriffs can appoint 
safeguarders, as can hearings, and clear criteria 
are laid down for panel members about when they 
can ask for legal representation within the 
hearings system. 

Ken Macintosh: So the bill is clear about when 
legal representation can be appointed— 

Margaret Burt: Yes, and there are rules. In 
2009— 

Ken Macintosh: I am just saying that it is quite 
clear when legal representatives will be appointed, 
and about when sheriffs can appoint curators. On 
what grounds, however, are safeguarders 
appointed? I cannot work that out. Why would a 
hearing appoint a safeguarder? What grounds or 
criteria would it use? How many should they 
appoint? Where is all that spelled out? I cannot 
work it out at all. 

Elizabeth Welsh: That is not spelled out in the 
bill. Each hearing has to consider whether or not 
to appoint a safeguarder. When it is making a 
decision, the panel will consider that option. 

As Philip Jackson said, the hearings can appoint 
a safeguarder for a range of reasons. Sometimes 
there is a particular issue, such as a dispute or a 
question about the child’s views, so it might be 
appropriate to appoint a safeguarder to engage 
with the child and to build up trust so that they can 
bring back to the hearing what the child actually 
thinks about the situation. There might be high 
conflict within the family, with the child struggling 
in the middle. There are a range of issues. 

It might be that the flexibility of the panel’s ability 
to consider when a safeguarder is necessary is 
helpful. If panels are struggling with information—if 

the information is not complete and a lot of 
questions about care plans or whatever need to be 
asked of people such as relevant persons or social 
workers—the safeguarder is a way of obtaining 
that information. 

Ken Macintosh: What I am trying to get at is 
whether there should be more of that within the bill 
itself. It is not there at the moment. 

Philip Jackson: The interesting thing about 
safeguarders is that they are there to safeguard 
the child’s interests. The questions are, therefore: 
What are the child’s interests? When are they 
prejudiced? When might the child need someone 
to look into that and stand up to give an objective 
opinion? 

Safeguarders are not there to look after the 
welfare of the child—that is the job of the whole 
process. They are there to protect the interests of 
the child, which can—as Elizabeth Welsh said—be 
manifold. It can be that the child is being forgotten 
in the process or is simply not being heard. There 
may be such a dispute with the people who are 
connected to the child that a little time needs to be 
taken to find out what the child’s position and 
interests are. What happens at that time very 
much directs a hearing towards consideration of 
whether a safeguarder is needed. 

10:45 
Ken Macintosh: Margaret Burt also talked 

about variations in practice in the appointment of 
curators. Apparently, the initial draft of the bill 
included a section that provided that in order to 
provide greater consistency, curators should not 
be appointed instead of safeguarders. Should that 
provision be reinstated? 

Margaret Burt: We supported that section. It 
was one of the few things that we actually 
supported in the original bill, although others, 
perhaps, had a different view. Our view was that, if 
we need someone to safeguard the child’s 
interests in the proceedings, that should be the 
safeguarder and the process should be consistent. 
There is a defined role for the safeguarder in 
safeguarding the child’s interest, and I do not see, 
whether I am wearing a curator’s or safeguarder’s 
hat, that I am any less or more able to do that.  

We supported the idea that there would be no 
choice—if someone was to be appointed, it should 
be the safeguarder, because it would then be clear 
what the role is. The roles are slightly different, 
although they can be interpreted the same way. 
As I understand it, as a curator I would not 
necessarily have a right of access to papers, but 
the practice is that, whether someone is a curator 
or safeguarder, they get the papers—nobody will 
try to prevent them from safeguarding a child’s 
interests. 
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I think that we are right in saying that our 
association was sorry to see that provision taken 
out of the bill. 

Ken Macintosh: Do the Scottish Human Rights 
Commission and the Family Law Association 
agree that there should be more consistency in the 
appointment of either safeguarders or curators? 

Elizabeth Welsh: I would be inclined to agree 
with Margaret Burt. It seems that practice varies 
among local authorities and from court to court—
there does not seem to be any great rationale for 
it. 

The issue of legal representatives is different 
and is a matter of when legal aid is made 
available. Regulations provide for specific 
circumstances in which they can be appointed, 
and legally qualified safeguarders are appointed 
by the panel and through the local authority. Legal 
representatives for children who are publicly 
funded in the system are from that specific group. 

I do not know whether the committee will 
address the funding of safeguarders or whether 
Margaret Burt and Philip Jackson have a view on 
that, but we addressed it in our submission. There 
are real concerns in our membership about 
funding. We have done some research into the 
payments that are made throughout Scotland. 
They vary from authority to authority, but they are 
uniformly low—the average is about £200 per 
appointment. The figure varies according to the 
number of children involved and the number of 
hearings attended, but the basic appointment fee 
starts at £200 and there is another £200 for 
attendance at the hearing. That covers all the work 
that a safeguarder has to do, and I am sure that 
Margaret Burt and Philip Jackson will agree that it 
is not reasonable remuneration. The safeguarder 
will do whatever is necessary, which might involve 
interviewing a multitude of people, seeing a child 
several times, speaking to schools, carers and 
social workers and going through all of the 
previous reports to get a real feel for the issues. 
Depending on the question or matter that has led 
to the appointment of the safeguarder, a lot of 
investigation can be necessary. 

One legally qualified safeguarder did an 
interesting exercise. He sent off his files to be feed 
up by his law accountant on a time-and-line 
basis—basically, to find out what he could have 
charged for all of the work that he did. He then 
compared that figure with the amount that he was 
paid. I can circulate the figures for the six cases. In 
one, the value of the work was £927 and the 
amount paid was £177; in another, the value of the 
work was £358 and the amount paid was £108; in 
the next, the value was £700 and the amount paid 
was £138; and, in the worst one, the value of the 
work was £2,500 and the actual amount paid was 
£1,000. Not surprisingly, after he had carried out 

that exercise, he decided not to do safeguarding 
work. 

There is a heavy reliance on safeguarders in the 
children’s hearings system: I am sure that we 
would all agree on that. Whether the role is flexible 
or well defined, it tends to be helpful and our work 
tends to be well recognised. One of the 
suggestions that we have flagged up and have 
been advocating for some time is that proper, 
comprehensive training should be given to 
safeguarders. Maintaining the panel of 
safeguarders more formally and nationally, as is 
proposed in the bill, provides an opportunity to get 
that right. 

Part of what is proposed should reflect the skills, 
experience and training that safeguarders bring, 
and it should also provide reasonable 
remuneration for their work because many work 
more or less on a pro bono basis. I speak, 
obviously, with a solicitor’s hat on. Solicitors have 
to earn their keep, but if they take on 
appointments as safeguarders, they will simply not 
be able to charge for however many chargeable 
hours. With the rates at the current level, that 
means that they are doing the safeguarding work 
pro bono. That cannot be relied on. We are in a 
recession and everyone has to look to the bottom 
line if they are going to continue in business. 

There will continue to be quite a squeeze on 
solicitor safeguarders, certainly. I do not know 
whether the Scottish Safeguarders Association 
has a view about that. However, many of the 
Family Law Association’s members do 
safeguarding work and many of us want to 
continue to do it. We entirely recognise that it is 
publicly funded and one has to be realistic about 
what one can be paid for it, but if we require 
people to undertake training and be monitored—
which is absolutely right—there is another side to 
the question to be considered. 

Margaret Burt: I have a view to express about 
funding and training, but I am not quite sure 
whether it would be appropriate. 

On funding, I hold my hand up and say that I 
and our then secretary negotiated the current 
rates, which were based on an historical situation. 
When safeguarders were introduced into the 
system, there was a huge outcry that we were 
going to be paid at all, because the system was 
staffed by volunteers. There was a real outcry, as I 
remember, about the fact we were to be paid 
£65—£15 of which was taken off because the 
reporter typed our reports. We then incrementally 
moved up to a situation in which, in 2003 or 2004, 
members were rightly asking why they were being 
paid £85 to do that work. There were huge 
discrepancies throughout Scotland.  
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I, the secretary and a representative of the clerk 
went to the Convention of Scottish Local 
Authorities and negotiated the current fees. The 
negotiations were based on consultation of our 
members about what they wanted. Responses 
ranged from those who thought that we should still 
do it for nothing because it was part of the system, 
to those who thought that we should be paid time 
and line. However, there was a tranche of 
members in the middle who wanted to be 
recognised for the work that they did but did not 
want to be paid what they would be paid if they 
were doing it in a professional capacity. 

The fees that were then negotiated with the 
Convention of Scottish Local Authorities took into 
account matters that they had not taken into 
account before—additional children and additional 
work—and clarified what safeguarders were 
allowed to claim for attendance at court. It is 
actually a bit of a mess, but we did the best that 
we could at the time and I thought that we had 
done quite well. 

In 2006, COSLA decided to stop advising local 
authorities about fees for safeguarders, curators 
and foster carers. Some authorities continued to 
increase the fees incrementally, so that the most 
that a safeguarder will be paid is something like 
£229 per report, half of which is for attending a 
hearing. Other authorities have stuck at £214. 
Already, throughout Scotland, we have a divided 
view. 

I still would not want to be paid time and line. If 
I, as a safeguarder, want to make a third or fourth 
visit to a family, I do not want somebody to say 
that I should not have done it because they are 
paying me for that time, and ask me whether I can 
justify it. 

I, along with some of our members, still want 
recognition that we do a worthwhile task. We do 
not necessarily want to be paid for our time, 
because we are putting something back into a 
system that gives us a living in other ways. 
Equally, I recognise the point that Liz Welsh made. 
Some of our members say that they really need 
remuneration that reflects what they do. I do not 
know whether those comments are helpful. 

Ken Macintosh: They are, although there is an 
extra complication in that some people can claim 
legal aid, especially under the curator system. A 
solicitor who is appointed as a curator or 
safeguarder can claim legal aid in some situations 
but not in others. The Scottish Legal Aid Board 
has requested clarification of that point. Would 
members of the panel like to comment? Local 
authorities pay safeguarders, but the Scottish 
Legal Aid Board pays some from the legal aid 
fund. 

Margaret Burt: Local authorities sometimes pay 
curators. The fees for curators are even lower than 
those for safeguarders. The fees for curators are 
about £118 for a joint appointment. I am not legally 
qualified, so I would not get legal aid to act as a 
curator. 

Ken Macintosh: Am I right in thinking that, 
although curators get a lower payment, they claim 
legal aid on top of that? 

Margaret Burt: I cannot claim legal aid because 
I am not legally qualified. 

Elizabeth Welsh: There are circumstances in 
which a curator can claim legal aid and in which a 
safeguarder can instruct a solicitor to act for them. 
I am not sure why the Scottish Legal Aid Board is 
asking for clarification, because it has given us 
clarification of when it will and will not pay legal 
aid. It reduced the circumstances in which it would 
pay legal aid for what a safeguarder does to fairly 
tight and specific situations. The safeguarder must 
be providing legal advice and acting with their 
solicitor’s hat on. 

Ken Macintosh: Should there still be an 
overlap? Are there circumstances in which 
curators or safeguarders should be paid legal aid? 

Elizabeth Welsh: The safeguarder can take 
part in court proceedings, so she can become a 
party to an action. In those circumstances, she 
may represent herself, if she feels qualified to do 
so, or appoint a solicitor to do that. That 
arrangement must continue, because there will be 
some circumstances in which non-legally qualified 
safeguarders, in particular, will want to instruct 
solicitors to cross-examine witnesses, for 
example. 

Margaret Burt: Practice varies across the 
country. The Scottish Safeguarders Association 
understands that, if a safeguarder needs to be 
legally represented in proceedings, the local 
authority of whose panel they are a member will 
meet their legal costs. That happens in some 
areas. In other areas, people claim and are paid 
legal aid for the solicitors who represent them. 
Basically, local authorities should meet 
safeguarders’ legal expenses. 

Ken Macintosh: The bill proposes a system of 
local panels. Are you happy to see the 
Government provide guidance on the issue? How 
would you like consistency or national standards 
on payment, grounds of appointment and so on to 
be introduced or raised? Did you not originally 
propose the introduction of a principal 
safeguarder? 

Margaret Burt: No—that suggestion came from 
the panel chairs. 

Ken Macintosh: You wanted a national panel. 
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Margaret Burt: Our stance has always been 
that someone at national level should decide 
whether I am fit for purpose and can serve locally. 
The only way of having national standards for 
recruitment, training and monitoring is to have a 
national panel of safeguarders. 

Ken Macintosh: The Government is not going 
down that road. 

Margaret Burt: No. That is why section 30 and 
what the rules and regulations will say are so 
crucial. The Scottish Safeguarders Association 
wants the expectations of safeguarders to be 
tightly defined. These are not new issues. In 1987 
the Scottish Office looked at them, in 1993 Sheriff 
Kearney chaired a working group that considered 
them and in 2002 the Scottish Executive looked at 
them. Twenty-four years on, we still do not have 
national standards for safeguarders, who are 
crucial to some of the decisions that are made 
about our young people. 

11:00 
Philip Jackson: We remain concerned about 

matters of accountability, consistency, training and 
complaints. It is very difficult to work out how to 
complain about a safeguarder. The association 
has developed a complaints process, but who will 
conduct that process? Who has the authority, or 
even sufficient knowledge, to investigate how a 
safeguarder has gone about his or her business? 
The issue of national standards and practices is 
extremely important to us. 

Margaret Burt: The statutory instruments say 
that it is possible to remove a safeguarder, in 
consultation with the sheriff principal, if it is 
decided that the safeguarder is unfit for purpose. 
However, if we do not have a code of practice, 
how can it be decided that I am not fit for purpose, 
unless I do something that amounts to gross 
misconduct? If I have not been told what to do, 
how can I be told that I am not fit for purpose? 

Over the years for which I have been chair, I 
can think of two occasions on which people would 
probably have been removed, but they resigned 
because people made enough noise in suggesting 
that they were not fit for purpose. Come the 
crunch, I am not sure that anyone could have 
enforced their going. That is what happens. When 
complaints are raised about safeguarders, 
sometimes the safeguarder decides not to be a 
safeguarder any more and sometimes the local 
authority faffs about for so long that people forget 
that they have complained and the issue goes 
away. That is not satisfactory. 

Ken Macintosh: I have a final question. Will the 
bill result in more safeguarders, more legal 
representatives and more curators? 

Elizabeth Welsh: That is very hard to answer 
because it will remain the duty of the panel to deal 
with appointments, so I am not sure that anything 
will change radically from the panel’s point of view. 
I do not necessarily think that any of the bill’s 
provisions will lead to an increase or a decrease in 
the number of those people. 

Ken Macintosh: Will there be any more 
safeguarders? 

Margaret Burt: The number will probably be 
about the same. Our concern is about how people 
will view their role, which goes back to the 
safeguarding of interests, which is not addressed 
in the bill. 

Kenneth Gibson (Cunninghame North) 
(SNP): The current ground for appealing to the 
sheriff against a decision of a children’s hearing is 
that the decision is 
“not justified in all the circumstances of the case”. 

Under the bill, the ground for appeal will be that 
the decision is not justified. In practice, will that 
change make much difference? 

Elizabeth Welsh: It is hard to say. Our view is 
that the appeal provisions are extremely broad 
and that they create difficulties. One difficulty, 
which I think we flagged up, is that the solicitor 
who is asked to draft the grounds of an appeal is 
often not present at the hearing. The appeal is 
about whether the hearing was reasonable in 
taking the decision that it took on the basis of the 
information that was before it, so that can be a bit 
of a difficulty. As I am not an academic, I would 
not attempt to write a closer definition of the 
grounds of appeal, but it might be helpful if that 
were done. 

A practical difficulty that we have, and which is 
not addressed in the bill, is that the appeal is 
based on the decision as written and the reasons 
that are given. Those written decisions vary 
enormously in quality and are, quite frankly, often 
hard to understand. Some improvement in the 
quality of decision writing and the provision of 
better and clearer explanations for decisions 
would be helpful in focusing appeals. 

Kenneth Gibson: Could the bill help with how 
decisions are laid out? 

Elizabeth Welsh: That is probably a training 
issue as much as anything else. 

Kenneth Gibson: Do you think that the new 
role for sheriffs on appeal, as laid out in the bill, 
will encourage sheriffs to be more proactive in 
ensuring outcomes than they have been in the 
past? If so, would you consider that to be a good 
thing or a bad thing?  

Elizabeth Welsh: I am not sure that I 
understand the question. 
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Kenneth Gibson: Would the bill allow sheriffs 
to be much more proactive in ensuring that the 
outcomes that they set are achieved? 

Elizabeth Welsh: In the current court system, I 
am not sure that sheriffs are inclined to be 
proactive or see their role as being proactive. The 
Gill review recommendations refer to family 
sheriffs, although if those recommendations were 
followed, children’s hearings matters would be in 
the remit of district judges, the new tier that the 
review recommends. 

If the Gill review provisions were brought in, we 
might be talking about proactive sheriffs, because 
I hope that we would be talking about specialist 
family sheriffs keeping cases. It might well be 
possible for them to keep children’s hearings 
cases through their various stages—cases can be 
in court on any number of occasions at different 
stages of procedure and to challenge decisions. If 
the same sheriff kept the case, it could lead to 
more proactivity in respect of focusing on issues 
and engaging with the people involved to get a 
better outcome, which would be one of the 
benefits of having family sheriffs. As the courts are 
run now, there is no docketing of sheriffs, so a 
case can go back and forward to different sheriffs 
each time that it is called. 

Kenneth Gibson: I was going to ask Mr 
Adamson a specific question, but it looks like he 
might want to answer that question first. 

Bruce Adamson: I want only to agree with that 
point. Having practised in a jurisdiction that has 
specialist family court judges, I can see that the 
difference in outcomes is clear, and the way in 
which family courts practise and can be more 
proactive bears consideration, but I agree that it is 
difficult to predict how sheriffs in the current 
system would view the proposed changes, and I 
am not sure whether practice would change. 

Kenneth Gibson: The Scottish Government is 
of the view that if sheriffs have a greater role in the 
system, it will be more robust in respect of the 
European convention on human rights. What is 
your view on that? 

Bruce Adamson: The system is pretty robust 
as it is in respect of the ECHR. The European 
Court of Human Rights has considered the way in 
which the hearings system works and has 
validated it, saying that it is not the kind of 
adversarial system that you get in the courts, but 
that that is legitimate. The decisions that we have 
seen on European convention on human rights 
grounds have tended to be about quite technical 
matters, such as improving the system by having 
legal representation and providing documents, to 
ensure that the system is fairer where we have 
missed things. The current system is entirely 
compliant with the ECHR, in that hearings are fair, 

impartial and independent and there is an appeal 
system to a sheriff. 

Kenneth Gibson: Do you not see any need for 
change? 

Bruce Adamson: We could look at taking 
forward the Gill review recommendations on 
sheriffs’ interaction with the hearings system to 
lead to better outcomes, but the drafting per se is 
probably not where the change will come. I do not 
think that there is a huge risk there in terms of 
being more compliant. 

Kenneth Gibson: Would the process be made 
simpler by stopping appeals direct to the Court of 
Session without first going to the sheriff principal? 

Elizabeth Welsh: I suppose that by definition it 
would, as it would remove that option. 

Kenneth Gibson: Would it be better or worse 
than the current situation? 

Elizabeth Welsh: I am not sure that I have a 
view on that one way or the other. We want to 
have a Scotland-wide decision on some issues. 
For instance, as Bruce Adamson said, some 
important and difficult legal matters have arisen in 
hearings proceedings cases. If we go to the Court 
of Session, we get a decision that everybody is 
bound by, which is helpful. 

Bruce Adamson: I absolutely agree. The only 
issue that could come into play in such cases is 
the length of time that things take. In children’s 
lives, things happen quickly, so any undue delay in 
an appeal could have a disproportionate effect on 
their lives. There is not necessarily undue delay at 
the moment, but my main consideration would be 
the effect of any undue delay. 

Kenneth Gibson: In terms of the appeals 
process, should anything be included in the bill 
that is not included at the moment, or is there 
anything in the bill that is superfluous? 

Bruce Adamson: Perhaps the only issue is the 
right that the bill provides to appeal the 
implementation of an authorisation of secure 
accommodation, which I know previous witnesses 
have highlighted. In addition to the right to appeal 
the decision of a children’s hearing to authorise 
the use of secure accommodation, the additional 
decision-making process whereby a secure panel 
decides how that authorisation should be 
implemented will also be subject to a right of 
appeal under the bill. Like previous witnesses, we 
think that some reflection is needed on whether 
that is strictly necessary. It is probably 
questionable whether it is necessary to provide an 
additional right of appeal over the 
implementation—which is an administrative 
decision—of a secure authorisation. 
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Interestingly, although it is difficult to see the 
need for an extra right of appeal over the 
implementation of a children’s hearing’s 
authorisation of the use of secure accommodation 
when it is possible to appeal the original 
authorisation, such an additional right of appeal 
would allow for appeals in cases in which the 
panel’s decision to authorise the use of secure 
accommodation was not implemented. There 
could be situations in which a child or relevant 
person felt that the decision not to place the child 
in secure accommodation was the wrong decision. 
I am not sure whether that adds anything, but that 
is an interesting point. 

The Convener: Aileen Campbell has some 
questions on secure accommodation that it might 
be appropriate to ask at this point. 

Aileen Campbell (South of Scotland) (SNP): 
There were concerns that the current situation 
might not adhere to ECHR requirements because 
the decision on whether to place a child in secure 
accommodation is not taken by an “independent 
and impartial tribunal”. Do you think that the ECHR 
requirements did not apply in the first place and 
therefore did not need to be addressed in the bill? 
Are the ECHR requirements adequately satisfied 
in the bill? Perhaps other members of the panel 
will want to comment. 

Bruce Adamson: Given that the children’s 
panel, which is an independent and impartial 
tribunal, makes the decision to authorise secure 
accommodation, it is essential that legal 
representation and rights of appeal are available in 
those cases. That will ensure that there is ECHR 
compliance. 

In our view, the implementation of such 
authorisations is an administrative decision that 
does not necessarily need a right of appeal. As 
relevant persons and the child would have the 
right to appeal the decision to authorise secure 
accommodation, the normal appeal practice would 
be to appeal the children’s hearing’s authorisation 
decision. Adding an additional right of appeal over 
the secure panel’s implementation of that 
authorisation does not seem to be strictly 
necessary. However, an interesting point, as I 
said, is that such an additional right of appeal 
would allow a relevant person to challenge a 
decision not to implement an authorisation 
decision. Therefore, the additional right of appeal 
might add something. In our view, the current 
system is compliant. 

Aileen Campbell: So the provisions are ECHR 
compatible. 

A number of complex processes need to be 
gone through before a child can be placed in 
secure accommodation, but there is concern about 
the fact that the removal of a child from secure 

accommodation requires the decision of only a 
chief social worker. Do you have any comments 
on whether the process of removing a child from 
secure accommodation is too simple? 

Bruce Adamson: Yes, there are concerns 
about that. The process would be appealable by 
the relevant person or by the child. It might be 
difficult to think of situations in which a child would 
argue to be kept in secure accommodation for a 
longer period and not be removed, but I know of 
situations in which that has been the case. 
However, other witnesses probably have more 
experience of how that assessment should be 
made and what safeguards should be placed 
around that decision. 

Aileen Campbell: So there is nothing that you 
would like to be put in the bill, beyond that.  

Bruce Adamson: That is correct. 

11:15 
Aileen Campbell: There have been related 

concerns about movement and restriction orders. 
The Family Law Association’s submission points 
out that, under the Antisocial Behaviour etc 
(Scotland) Act 2004, it has been possible to attach 
movement restriction orders with means of 
enforcement, such as electronic tagging. There is 
a similar set of criteria in relation to secure 
accommodation, but there is not the same 
provision for review of repeal. Are the bill’s 
provisions on movement restrictions fit for 
purpose? Do you have anything to add, beyond 
what you have submitted to the committee? 

Elizabeth Welsh: In practical terms, some of 
our members were concerned that some kids 
might use the tag as a badge of honour, therefore 
it would not be very effective. There would have to 
be careful safeguards around the appropriateness 
of using tags, because they could be used as a 
way of cutting costs, as using tags would 
obviously be a lot cheaper than placing someone 
in secure accommodation.  

The issue of secure accommodation also has to 
be approached carefully, but secure 
accommodation might be exactly what a child 
needs, as it gets them away from risk, temptation 
and other difficulties and ensures that they get the 
kind of support that they would not get in their 
home circumstance. A movement restriction—a 
tag—is not going to allow the kind of intensive 
support that, almost by definition, a child who 
might be sent to secure accommodation needs. 

Aileen Campbell: Do the safeguarders have 
any comments on that? 

Philip Jackson: We would have limited contact 
with such situations. If, in the process of writing a 
report, tagging came up, we would form a view. 
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However, once a decision had been made, our 
task would be finished; we would no longer be 
there if it was not carried through, for example.  

Aileen Campbell: So the concern about tagging 
is that it does not offer the same support as secure 
accommodation. 

Elizabeth Welsh: Potentially. You would have 
to be clear that support would be made available 
to the child and would be taken up if the child was 
given a tag rather than placed in secure 
accommodation.  

Aileen Campbell: Should the bill be 
strengthened with regard to the appeal of a 
tagging decision? 

Elizabeth Welsh: No, we do not have any 
concerns about that.  

Dave Thompson (Highlands and Islands) 
(SNP): As you know, until September 2009, the 
reporter was the person who provided legal advice 
to hearings, but the bill will give that role to the 
national convener. Do you have any comments 
about that? Is it right for the national convener to 
take on that role? How would you like the process 
to operate? 

Elizabeth Welsh: That is a big question. I am 
not sure that we are entirely qualified to comment 
on that in any depth, because it concerns the 
internal workings of the system. Broadly, we are in 
favour of appointing a national convener. There 
are issues about separating and defining more 
carefully the role of the reporter. The reporter’s 
role is difficult, because they draft the grounds and 
take cases forward but then sit on the sidelines in 
hearings. Clarifying their role would be helpful. I 
am not sure whether they have a view on how that 
is being done. However, we have no particular 
issues with what is proposed. 

Bruce Adamson: There is a real need for that 
kind of support and advice. Panels are made up of 
lay volunteers—usually part-time, although the 
situation is different in different areas—who are 
called on to make often legally complex decisions 
and they must strike the right balance with regard 
to human rights issues. It is therefore important 
that children’s panel members are confident that 
they have access to advice when they need it and 
have had the training and support that they need. 
We have very little detail about how that will take 
place, apart from suggestions that there could be 
telephone lines or internet-based information. 
More work needs to be done on that. Panel 
members must be asked what they need. 

With regard to the decision to change the role of 
the reporter, there were concerns that they were 
infringing the impartiality of the hearings system by 
giving advice. There will have to be a major 
practice change, as previous witnesses have said. 

Generally, panels want advice on the procedures 
that should be followed and on complex legal 
situations, in dealing with adoptions and secure 
accommodation. Panel members need to be 
confident that they know which factors they need 
to take into account and what the procedures are. 

Can that be done as it is done now, in the 
context of hearings, where the reporter provides 
procedural advice in the open forum? That can 
work very well, but panel members really need to 
get advice about procedures and so on before 
hearings. There may be someone whom they can 
call or some way that they can get that advice 
when they say, “This is the situation that we are 
dealing with. What processes do we need to take 
into account? What are the human rights issues?” 
Such advice must be provided with some 
immediacy. I look forward to seeing how the 
national convener will play that role. Everyone is 
quite clear about the principle that advice to 
hearings needs to be independent, but we need to 
go into the detail of how it will be provided. 

Dave Thompson: We need more beef on the 
bones. Obviously, the devil will be in the detail. 
Are you reasonably confident that the system is 
sound in principle, that it is ECHR compliant and 
that it will improve people’s rights to a fair hearing? 

Bruce Adamson: Hearings need to be fair, but 
they must also be seen to be fair. The second part 
of that was probably more engaged with. I do not 
think that there was a widespread practice of 
children’s reporters influencing panels and 
straying further than giving procedural advice, but 
the perception of fairness is inherent to fairness. 
The idea of a children’s reporter discussing a case 
in advance gives rise to concerns about that. It is 
clear that there is a need for separation in the role 
of the reporter, but it is also clear that lay panel 
members, who have to make complex decisions, 
need advice and support. I look forward to seeing 
how that will be provided. 

Margaret Burt: We have concerns about how 
the advice is provided. Will it be provided outwith 
the hearing, even by a phone link? Will people at 
the hearing have a perception that someone who 
has not been part of the process is zooming in to 
make a decision? While in principle the process 
sounds good, in practice it will be interesting to 
see how it is implemented. 

Philip Jackson: As a former reporter, I believe 
that the best hearings were those in which you did 
not feel the need to say anything, and those were 
hearings in which panel members were well 
trained and confident. That is what is important. 
There are some concerns. Margaret Burt raised a 
concern about hearings being interrupted to take 
advice from who knows where. Would such a 
hearing be seen to be an independent and 
impartial tribunal? There is also the question of 
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whether such an interruption would cause further 
delay to the process. Would the hearing have to 
continue later in the same day or even, given 
pressure of business, until two, three or four 
weeks later? Would such a continuation be in the 
child’s interests?  

In an environment where people are more and 
more represented, panel members need to be 
better and better informed and more and more 
confident. One hopes that the situation would be 
reached where external advice was not required. 
The emphasis is on training and quality. 

Claire Baker (Mid Scotland and Fife) (Lab): 
The bill proposes a significant change from the 
1995 act by limiting the definition of a relevant 
person only to those who have parental 
responsibilities and parental rights. The bill will 
allow pre-hearing panels to grant relevant person 
status to other people, which moves that 
judgment—which currently rests with the 
reporter—to a panel. Could problems arise from 
what some see as a narrowing of the definition of 
a relevant person? Do you have concerns about 
the proposed changes? 

Elizabeth Welsh: Narrowing the definition is 
unhelpful. The current definition has omissions, 
but they are probably unintentional and could well 
be remedied. However, a particular difficulty 
relates to unmarried fathers. A gap remains 
between fathers whose children were born after 
the Family Law (Scotland) Act 2006 was passed, 
who automatically have parental rights if they are 
named on a birth certificate, and fathers who were 
not married to the mothers of children whose 
births were registered before that date. 

I have acted for any number of fathers who have 
been involved to an extent in their child’s life but 
with whom the child did not live, so they were not 
considered, under current legislation, to be a 
person with care who would be invited as a 
relevant person. Such fathers struggle to go 
anywhere near a panel. People have tried to 
obtain parental rights simply to attend a hearing. 
Persuading a court to give a father parental rights 
in a broader sense is still difficult, notwithstanding 
the introduction of almost rubber-stamping 
parental rights for unmarried fathers from 2006. 

The gap remains. It will reduce, but some 
fathers will still not be named on birth certificates 
and will not have parental rights but might well be 
involved or be in a position to become involved in 
their children’s lives. If a child is referred to a panel 
because of difficulties at home, such fathers might 
have support to offer. I accept entirely that such a 
father might be a negative influence at a hearing, 
but that can happen in any event. Limiting who is 
accepted as a relevant person is unhelpful. 

As is obvious, the definition should not be 
entirely broad. Some grandparents would like to 
be considered as relevant persons. At pre-panel 
hearings, perhaps reporters should be able to 
consider whether anyone from the broader family 
unit should be invited to the hearing. Grandparents 
or other family members can step in to offer care 
in many circumstances, but it can be difficult for 
them to be recognised by and made known to a 
hearing as an option and for them to ask to be 
assessed. Limiting the definition of a relevant 
person is unhelpful. 

Claire Baker: Is the definition in the 1995 act 
preferable to what is in the bill? The definition in 
the 1995 act has difficulties, but you prefer it on 
balance. 

Elizabeth Welsh: I understand that the new 
definition will limit the people who qualify. I am not 
sure whether that is intentional but, if anything, the 
definition should be extended, not limited. 

Margaret Burt: I understand that the pre-
hearing panel might be able to grant relevant 
person status to whoever it feels is relevant. 
Previous witnesses have expressed concern that, 
once somebody has relevant person status under 
the bill, they will have it throughout a child’s life in 
the hearings system. My concern is that 
somebody who is relevant today might not be 
relevant one, two or three years from now. 

11:30 
Claire Baker: Panel members at previous 

committee meetings have suggested that we need 
a mechanism for reviewing the relevant person. 
Do you support that proposal? 

Margaret Burt: Yes. 

Bruce Adamson: I agree with what has been 
said. There seems to be some confusion in how 
the new definition works. Under section 80, a 
panel can deem someone to be a relevant person 
under quite a wide test, but the definition of 
“relevant person” in section 185 is narrower than 
the present definition in the 1995 act. As Elizabeth 
Welsh said, there have been some recent cases 
involving unmarried biological fathers. We need to 
improve on the 1995 act, but the drafting of the bill 
needs serious reconsideration. I do not believe 
that it provides the right answer, because there 
are those two conflicting definitions. 

Under article 8 of the ECHR, people have a right 
to family life. The people in each case who are 
entitled to that right need to be involved in the 
decision-making process—that is the test that is 
being applied. You also need to consider changing 
family structures. The ECHR was drafted 60 years 
ago and family structures have changed since 
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then, as has our understanding of the right to 
family life. 

There are some complicated tests for 
determining whether family life applies in particular 
situations. It is perhaps unsurprising that we 
struggle to define who the relevant person is, but it 
is also important to bear it in mind that a relevant 
person has a powerful status. The relevant person 
gets copies of all the papers, they get appeal 
rights, and they get attendance rights. We need to 
be clear when we grant that status that it is in 
respect of family life, but we also need to give 
some thought to how invasive that can be of the 
child’s rights to privacy and private life. We need 
to be careful that the bill is not unduly wide but 
also that it respects our deeper understanding of 
what family life means and who is a relevant 
person. 

Elizabeth Smith (Mid Scotland and Fife) 
(Con): I turn your attention to the complex and 
controversial issue of confidentiality. As you know, 
the current situation is that confidentiality depends 
on the parent’s acquiescence to it. Are you in 
favour of the bill’s enhancing confidentiality for the 
child? If so, will that present problems under the 
ECHR? Perhaps Mr Adamson is best qualified to 
answer that. Whose rights would be paramount in 
that situation? 

Bruce Adamson: You are right to identify that 
as a difficult issue. I suppose my answer to your 
first question is a qualified yes. As previous 
witnesses and academics, including Professor 
Norrie and Kathleen Marshall have said, a current 
issue is whether the decision in the European 
Court of Human Rights case of McMichael applied 
too strict an interpretation of article 6 by not 
allowing any retention of information apart from 
some tiny, limited things in relation to the non-
disclosure of addresses and things like that. The 
children’s sector has strongly expressed the view 
that there is a problem because the decision might 
discourage children from actively engaging with 
the hearings system, being honest with it, and 
feeling supported and confident. 

On the human rights of the relevant person, the 
starting point has to be article 6, which contains 
the right to a fair hearing. Someone cannot have a 
fair hearing if they do not know the evidence on 
which the decision will be made. There is a real 
problem with the way in which the bill is drafted. 
My reading is that it would allow for the non-
disclosure of information that was relevant to the 
decision. That would certainly not be consistent 
with article 6 or the procedural requirements in 
relation to determining rights on family life in article 
8. 

We cannot go so far as to say that the panel 
could not give the relevant person information that 
was material to the decision-making process. That 

needs to be the starting point. However, if there 
are situations in which a child is giving information 
that is not material, there needs to be some 
movement on that. The issue underlines the need 
for panels to be given good training and legal 
advice. There is a difficult balance to be struck 
between ensuring that the relevant persons have 
all the information to which they are entitled and 
protecting the child’s right to privacy. 

Elizabeth Smith: On your penultimate point, do 
you foresee any difficulties in a situation in which 
the child wants confidentiality for good reasons but 
is not best able to assess all the circumstances? 

Bruce Adamson: I am not sure that I 
understand your question. 

Elizabeth Smith: For one reason or another, a 
child may want the extra confidentiality to get their 
points across. However, the points that they want 
to make might not be regarded as salient or 
relevant by the people who represent the child or 
by members of the panel. Would you see any 
difficulty with that in terms of the human rights 
issue? 

Bruce Adamson: I go back to the idea that it is 
a children’s hearing. Panel members try to engage 
with the child directly and ask whether they would 
like to speak to the panel. They need a high level 
of training and awareness to enable them to make 
their decision and explain to the child what level of 
confidentiality is available. It is essential to explain 
to the child that any information that they have that 
may affect the decision must be disclosed. 

Elizabeth Smith: But that would be difficult. 

Bruce Adamson: Yes, it would be a real 
challenge. It shows the need to ensure that 
children receive good advice before hearings and 
understand what their rights are. Panel members 
must also ensure that they understand the 
framework. There is no easy answer; we are 
talking about a careful balance being struck. I 
have concerns about the way in which the bill is 
drafted because it seems to allow for information 
not to be disclosed that is material to the decision, 
which would create serious issues for the fairness 
of a hearing. 

The Convener: Margaret Smith has a general 
question about drafting and human rights. 

Margaret Smith (Edinburgh West) (LD): I can 
ask it, but I was not aware that I would be asked to 
ask it. 

We have covered a lot of issues today and you 
have covered a lot more in your written 
submission. Is there anything that any of you 
wants to put on the record that we have not 
covered in our questions? Are there any further 
issues that you would like to bring to our attention? 
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Margaret Burt: I emphasise the Scottish 
safeguarders association’s view that we need 
national standards for safeguarders. That would 
best be ensured by having a national panel decide 
whether I am fit for purpose as a safeguarder. The 
national panel would consider what I could bring to 
being a safeguarder and whether I was able 
undertake the task. We also need a national 
responsibility for appointment, recruitment 
procedures, training and monitoring. We need to 
serve locally, as the ethos of the children’s 
hearings system is to be based in a community; 
nevertheless, we need a national panel. I first said 
that 24 years ago, and I am not sure how hopeful I 
am that you will deliver it. However, I make a plea 
for a national panel of safeguarders to set national 
standards. If, at the end of its consideration, the 
national panel decides that I am not fit for purpose, 
that will be fine. 

Margaret Smith: In the perfect world for which 
you have been waiting for 20 years, what would be 
local authorities’ role? 

Margaret Burt: In local authorities’ perfect 
world, safeguarders would not be with them. We 
are a blank cheque to local authorities—they 
cannot predict how much they are going to pay 
safeguarders. It would depend on where local 
authorities were. One of the problems with the bill 
is that we do not know the role of the area support 
teams. We will probably need to serve 
coterminously with them. I am not sure what the 
role of the local authority should be. 

On the whole, the clerks in local authorities are 
very supportive but, then again, we represent a 
very small part of what they do. Where we fit with 
local authorities will depend on where we fit with 
area support teams and where we sit with regard 
to the national body, whatever form that takes. 

We have been a major concern because no one 
has felt that they could build the firewalls 
necessary to keep us independent. Given our 
position with local authorities and the fact that we 
sometimes have to look at the work of officials 
employed by those who also pay us, one might 
question whether we are indeed independent and 
wonder whether our life could actually be made 
difficult. After all, most of the complaints about 
safeguarders that come from local authorities are 
a result of other professionals not liking what we 
have said. The answer to your question is that I do 
not know where local authorities should fit, 
because so many of the details are vague. 

Margaret Smith: Has the present situation, in 
which you are paid by the same local authorities 
who a lot of the time employ the people that you 
have to be quite negative about, been a major 
problem? 

Margaret Burt: No. 

Margaret Smith: Is that because of the situation 
on both sides between safeguarders and local 
authorities? 

Margaret Burt: Yes, and because most 
safeguarders can justify their recommendations. I 
know that tension exists; for example, the 
Association of Directors of Social Work’s view is 
that we should not dictate where resources go. It 
is not for me as a safeguarder to do that, but the 
fact is that, when I see a child at a hearing being 
offered resources that I know are based simply on 
the money available, my responsibility is to say, 
“Could we stop for a minute and see whether there 
is another option?” I am not allocating resources, 
although the panel’s findings might have a spin-off 
for the local authority. That said, most of us are 
responsible, are interested in the child’s interests 
and are all, I hope, singing from the same hymn 
sheet and I do not think that there are huge 
tensions. 

Bruce Adamson: The children’s hearings 
system is not perfect and this bill will not make it 
so. However, on a positive note, it is a really good 
example of a system that takes a human rights-
based approach, explicitly looks to the UN 
Convention on the Rights of the Child and works 
with the ECHR, reflecting the ways in which the 
rights set out in the convention have developed 
over the years. It has been recognised 
internationally as being at the forefront of human 
rights thinking and although improvements can be 
made and certain human rights and other 
technical concerns should be addressed, we ought 
to be confident that the system itself is really good. 
Its commitment to the Kilbrandon principles and 
the human rights framework that support it must 
be welcomed and should be the starting point of 
any discussion. 

Elizabeth Welsh: My organisation 
acknowledges that there is a negative view of 
some of the involvement of solicitors in the 
children’s hearings system. I regret that, because 
we feel that our input should be positive and, if it is 
done well, is usually recognised as such. As some 
of this morning’s discussion has recognised, there 
is a basic requirement for legal advice to ensure 
that the system remains compliant with human 
rights. 

I am not sure that the proposed code of practice 
is the right way forward and think instead that 
training, experience and recognition of the right 
background and skills will provide the right kind of 
legal representation in the hearings system. 
Moreover, I would like either the code of practice 
or any requirements for being on a panel of legal 
representatives to be very carefully drawn up in 
recognition of the balancing act that we perform in 
our role in the hearings system. 
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The Convener: That concludes the committee’s 
questions. I thank the witnesses for their 
attendance and for providing written submissions 
in advance of the meeting. The committee’s next 
meeting will be on Wednesday 5 May. 
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SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH SAFEGUARDERS 
ASSOCIATION

Following my attendance at the Education, Life Long Learning and Culture 
Committee I would wish to make the following additional comments: 

Remuneration

1. I would wish to confirm that the current fees were negotiated following 
consultation with members and reflected the views then provided. As I noted 
in my evidence safeguarders have been willing to undertake the work for this 
level of remuneration although it is acknowledged that the remuneration does 
not reflect the amount of work necessary to prepare to adequately safeguard 
the interests of children in the proceedings. The professional organisations of 
those of our members who are legally qualified have raised concerns in their 
evidence, about the level of remuneration and whether they can continue to 
serve for those rates. 

Section 30 

2. It will be apparent that SSA is disappointed that matters we consider central 
to the arrangements around the management of safeguarder panels have not 
been included in the draft Bill but will be dealt with under Rules and 
Regulations as stated in S30 of the draft Bill. There is serious concern that the 
current arrangements to manage panels of safeguarders ensure consistency 
of practice or expectations. 

3. Safeguarders will have the opportunity, in June 2010, to consider and 
comment on the issues raised by S30, at national workshop being organised 
by the Scottish Government. I attach a paper outlining the matters we at SSA 
consider outstanding from all our submissions, written and verbal, leading up 
to and following the publication of the draft Bill. 

4. Our Secretary, Richard Peacock has circulated details about accessing the 
draft Bill to all our members and in a separate communication has drawn their 
attention to S30; seeking views which when received will be fed in to the 
consultation process. 

Margaret Burt 
Chair
30 April 2010 
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SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH SAFEGUARDERS 
ASSOCIATION

Introduction

1. This paper is based on various submissions made by Scottish Safeguarders 
Association (SSA) to the Scottish Executive (SG) regarding the review. 

2. The paper contains only matters which have not been directly dealt with in the 
draft Bill currently before parliament and which could appear in the secondary 
legislation provided for in the Bill (rules, regulations made by ministers etc). 

Management of panels of safeguarders 

3. There is no doubt that 32 panels of safeguarders has led to inconsistency of 
administration and associated problems. We acknowledge that safeguarding 
is a tiny part of the Local Authority (LA) responsibility. This fact alone has led 
to difficulties in that while some LAs have taken a keen interest and do their 
utmost to support their safeguarders others have clearly done very little. This 
causes:

 A general lack of interest in, support to, knowledge of and involvement 
with safeguarders. Some LAs hold meetings of safeguarders but in 
most areas this does not happen; 

 Failure to adopt rational, transparent and consistent appointment 
procedures and standards; 

 Lack of attention to detail on re-appointments. No progress review is 
undertaken, re-appointment interviews are rare and some 
safeguarders have never had a Disclosure Scotland check carried out 
on re-appointment; 

 Lack of an appropriately balanced panel. Some panels are too large, 
others too small. Some are inappropriately balanced in terms of age, 
gender, ethnicity and personal/professional background; 

 Failure of LAs to act in harmony in relation to fees and allowances. 

Re-appointment

4. All re-appointments to panels of safeguarders must be subject to a progress 
review and consultation with panel chairs and sheriffs principal. Disclosure 
Scotland checks must also be made when re-appointment is being 
considered. The rationale for this is that although the need for this self evident 
we know that this process is not always applied. In addition there is no 
process by which a safeguarder can appeal against summary removal from 
the panel of safeguarders and this must be provided for in the rules. 
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Complaints procedure 

5. There is no complaints procedure other than the draft procedure drawn up by 
SSA and submitted to SG. It has not however been progressed and SSA feels 
that this should be done or a new one drawn up. At present local authorities 
deal with complaints against safeguarders on an ad hoc basis. They do so 
very reluctantly, uncertainly and inconsistently although some do in fact use 
parts of the SSA procedure. Of all the significant persons involved in 
children’s hearings safeguarders are alone in not being accountable. This 
seems unfair on safeguarders and local authorities and on those who feel 
aggrieved by the actions or the expressed views of safeguarders. 

6. In order to acknowledge the independence of safeguarders and ensure that 
they are protected from trivial or frivolous complaints, from individuals or 
agencies, any complaints procedure is likely to be fairly complicated and the 
SSA draft procedure takes account of this. It is debatable however if the local 
authority is in fact the correct agency to manage such a scheme given that 
they are responsible for some of the agencies that could be complainers and 
it would be improper for them to act as arbiters in a complaints situation 
involving these agencies. 

7. Ideally a complaints procedure should go hand in hand with a code of 
practice/conduct or similar and SSA stands prepared to enter into discussions 
about this at an appropriate time. 

Appointments to panels of safeguarders 

8. There are, and have always been, considerable difficulties in ensuring 
consistency in appointing safeguarders to panels administered by the 32 local 
authorities. We believe therefore that the adoption of consistent criteria 
governing the process and standards required for appointments to panels is 
long overdue. 

9. The SSA proposal is to adopt a method similar to one used by the former 
Scottish Probation Service. It is one that could apply irrespective of how and 
by whom safeguarders are to be administered in future. 

10. It involves aspiring safeguarders having to apply to a central body (perhaps 
SG) for inclusion on a list of persons deemed suitable to be safeguarders. 
This list would constitute a central register for such persons. This body would 
take care of the mandatory checks and would subject applicants to a 
consistent and appropriate and selection processes This experience would 
also give applicants the opportunity to find out about the nature of the task 
and where, how and if they would fit. 
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11. In this context experience indicates that safeguarders should ideally have a 
relevant background including a reasonable knowledge of the children’s 
hearing system upon which the training agency can build. This is not to say 
that those without relevant background cannot be successful but they have a 
huge mountain to climb in order to acquire the knowledge, and the confidence 
in that knowledge, to be effective. The damage that could be caused to 
children/families during the acquisition of the necessary knowledge must be 
considered.

12. SSA does not favour adherence to formal “qualifications” and prefers to 
identify qualities that are tailored to the requirements of the task, which can 
then be turned into an appropriate person profile. This is illustrated by the 
guidelines prepared by SSA in 2002 for local authorities and distributed to 
them at that time. This takes us away from stereotyped thinking e.g. only 
lawyers/social workers can be safeguarders. The reality of this is that persons 
who make good safeguarders do so because of their personal qualities, 
training, experience and commitment – not simply because they hold a 
specific qualification. 

13. Once on the central register the safeguarder would be free to apply to join 
panels of safeguarders. The appointing authority can be confident about their 
general suitability and needs only to interview candidates in relation to their 
local needs - however they define these. All other aspects of safeguarder 
administration and the ongoing management of the panel would remain with 
the local authorities or their successors, as at present. 

14. SSA believes that this method of selection would at a stroke resolve the 
question of inconsistent standards of recruitment and if recruitment timings 
were standardised, as are those for panel members, this would have the 
additional benefit of making much easier the planning, delivery and 
management of core training. 

15. Safeguarders must remain self-employed with all that this implies in terms of 
independence and objectivity of approach. 

Recruitment of safeguarders 

16. If the SSA proposal above is unacceptable or is likely to take a long time to be 
developed we feel that LAs must follow the provisions of the Guidelines for 
Local Authorities in Appointing and Administering Safeguarders. This was 
published by SSA in March 2002 and sent to each of the 32 local authorities. 
While most of them appreciated it and some have used some of its provisions 
the Guidelines have not been universally applied and opportunities have been 
lost in terms of recruiting to a standard. 
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17. Many LAs still appoint using methods and practices that must be suspect - 
principally because no one knows what they are. 

Monitoring and evaluating performance 

18. This overlaps with several other issues identified in this paper, including 
criteria for re-appointment etc. The use of experienced safeguarders as 
monitors seems well worth developing. It originated some years ago in a 
piece of work done by Margaret Burt for SEED. Para 26 of SEED’s paper 
setting out regional/national options for Children’s Panels talks about these 
appointments being made following consultation with Sheriff’s Principal. In our 
view there should be consultation with a variety of persons including the panel 
chair and the Sheriff Principal. 

Eligibility to be a Safeguarder 

19. The existing rules are clear except as they relate to employees/members of 
councils. It is thought that ‘members’ means elected members, who cannot be 
safeguarders. There are instances however where employees have been 
appointed as safeguarders in the same authority. This could produce a 
conflict of interests and the situation must be clarified by changing the rules to 
make employees ineligible to be safeguarders in the same authority. 

20. A legal representative cannot act as a safeguarders for the same child but 
some confusion has arisen in hearings where the safeguarder has acted as 
safeguarder for one child and legal representative for another. This would be 
resolved if a legal representative were debarred from acting as a safeguarder 
in the same authority. 

Photographic Identification 

21. It is only at the insistence of SSA that local authorities have issued 
safeguarders with photographic identification. It is noted however that some 
councils still have not done this and other councils have failed to update 
photographic identification. The need for such identification is obvious and it 
must now be incorporated in the rules. 

22. There have been instances where social workers have been less than helpful 
in terms of making themselves available to safeguarders for interview. 
Perhaps this duty should be incorporated in the rules. 

Stuart Wardrop 
4 May 2010 
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LETTER FROM THE MINISTER FOR CHILDREN AND EARLY YEARS, 4 
MAY 2010 

The Scottish Government has for some time been seeking to take the 
opportunity to address the issues on the risks to children who accept, or have 
established, offence grounds of referral as raised by Ken Macintosh MSP 
within the Committee and by stakeholders in their discussions with Scottish 
Ministers.  You will remember that Denise Swanson wrote to you on 8 April 
confirming that more information would be provided to the Committee on this 
issue as it became available.

Scottish Ministers are of the view, and there is widespread agreement, that 
the current recording of information creates an anomaly whereby children with 
similar behaviour can have quite different outcomes in terms of disclosure.  A 
child whose case is discharged by a Hearing  (no further action), even where 
the grounds have been accepted or established, has their information 
recorded in a manner which is not disclosed after a short period of time (6 
months after discharge).

By contrast, a child who accepts offence grounds and whose case results in a 
supervision order will have that offence appear on a disclosure certificate until 
they reach age 40.  That said, it is also agreed that it is right that serious 
offences ought to appear on a disclosure certificate in the interests of public 
safety.

However, the current system is such that there is not sufficient discrimination 
between those offences where disclosure is a sensible measure to protect the 
public and those where it is, the eyes of many, disproportionate.

As well as having been raised by Ken Macintosh on 17 March, I know that this 
has been raised in the context of the Criminal Justice and Licensing Bill and 
that my colleague Fergus Ewing has suggested that a resolution might be 
found within the Children’s Hearings (Scotland) Bill. 

I am writing to confirm my intention to give this positive consideration as we 
move into Stage 2 of the Bill and hope to discuss the detail of this with 
Committee members as we move through the Parliamentary Stages. 
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Scottish Parliament 

Education, Lifelong Learning and 
Culture Committee 

Wednesday 5 May 2010 

[The Convener opened the meeting at 10:02] 

Children’s Hearings (Scotland) 
Bill: Stage 1 

The Convener (Karen Whitefield): Good 
morning and welcome to the 13th meeting in 2010 
of the Education, Lifelong Learning and Culture 
Committee. We have received apologies from 
Kenneth Gibson and Aileen Campbell, who are 
both unable to join the committee due to illness. 
The committee wishes them a speedy recovery. 

I remind all those present that mobile phones 
and BlackBerrys should be switched off for the 
duration of the committee meeting. 

Our first item is our final evidence-taking 
session on the Children’s Hearings (Scotland) Bill. 
I welcome the Minister for Children and Early 
Years, Adam Ingram; and his officials, Denise 
Swanson, the senior policy and programme 
manager for the children’s hearings system 
reforms branch of the Scottish Government, and 
Laurence Sullivan, the senior principal legal officer 
in the children, education, enterprise and pensions 
branch of the Scottish Government.  

I invite the minister to make an opening 
statement. 

The Minister for Children and Early Years 
(Adam Ingram): I am pleased to be here to 
discuss the Children’s Hearings (Scotland) Bill. I 
have taken great interest in the evidence that has 
been heard by the committee recently, much of 
which has also been expressed to me and bill 
team officials since last summer. 

I hope that the committee found helpful the 
evidence that was provided by the bill team in 
March and also the letters that I sent recently to 
address issues around children who accept 
offence grounds and to clarify some issues in 
relation to the oral evidence sessions. 

The landscape is complex, with many conflicting 
constituent interests within the same system. 
However, the committee’s evidence sessions have 
time and time again referred to a need for 
consistency, higher standards and, therefore, 
change. The bill is necessary if we are to not only 
strengthen but protect our unique children’s 
hearings system. 

I am in no doubt that the bill complements the 
getting it right for every child programme by 
improving support for our most vulnerable 
children. Some 47,178 children were referred to 
the reporter in 2008-09, and that represents 
47,178 reasons why we need a strong, modern 
children’s hearings system.  

Much of the discussion in evidence has been 
around the case for change, in particular the 
structure of the reform that is outlined in the bill, 
and whether the proposals are the right ones. I 
accept that things could be done without 
legislation to improve elements of the system, but 
there are definite limits to that. We need a bill. We 
need this bill.  

Attempts to change the system from within have 
not brought a standardised, consistent approach 
to panel recruitment, support or training. The 
establishment of the national convener and 
children’s hearings Scotland will deliver that 
change, and I am heartened to see that the 
submission to this committee from the children’s 
panel chairs group says that 86 per cent of panel 
chairs support their establishment.  

Most important, we need change so that our 
children receive the best decisions from 
hearings—decisions that are taken in their best 
interests, wherever they live in Scotland. If you are 
in any doubt about that, ask yourself the following 
questions. Is it right that a child could be seen by a 
hearing that is made up of panel members whose 
knowledge is outdated because they have not 
attended refresher training for 20 years but are still 
being reappointed? Is it right that those who recruit 
and assess panel members for reappointment are 
not accountable to anyone? Is it right that we 
continue to hear about how standards, the sharing 
of best practice and other tasks can be dealt with 
locally, yet we still await the introduction of 
effective, consistent measures? Is it right that 
decisions that are made by children’s hearings—
statutory, independent tribunals—are effectively 
being ignored in some cases? I do not think that 
those things are right.  

Let me be clear that we are not proposing to 
make changes to the role of children’s hearings as 
tribunals, nor are we fundamentally changing the 
role of the principal reporter or local authorities. 
However, we need this bill to transfer the right 
responsibilities to the right people.  

The national convener is the right person to 
promote consistency, and they should have a 
dedicated body to support their work in supporting 
the national children’s panel. That is wholly 
appropriate when you consider that, although the 
children’s hearings system is the biggest tribunal 
in Scotland, it is the only one without a national 
supporting body. That is incredible, especially 
when you consider that it supports Scotland’s 
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most vulnerable children and is largely delivered 
by volunteers. 

The bill does exactly what was asked of it. It 
retains local support for panel members, local 
authority involvement in that support and the 
voluntary aspect of this part of the system. What 
the bill adds to that support is standardisation, 
consistency and, most crucially, accountability.  

As with all legislation, alternatives were fully 
explored and discussed with partners. None of the 
alternatives could provide the full package of local 
support, consistency and accountability—
accountability has proved to be the most difficult 
issue to address. If we are serious about making 
the principles into the reality, they must be 
guaranteed in every hearing, for every panel 
member and, most important, they must be 
guaranteed for the benefit of every child who goes 
through the system. The bill guarantees that full 
package of local support, in local areas, provided 
by local people in a standardised, consistent and 
accountable way. 

At the forefront of our minds when drafting the 
bill was the aim of improving outcomes for 
children. We can provide better outcomes only 
when we get right everything that I have outlined. 
At the moment, we do not do that consistently 
enough. If we are inconsistent, we are letting down 
children in Scotland—our most vulnerable 
children, at that. Children deserve change. 
Children need the national convener and the 
procedural changes that you have before you. 
Children need this bill. 

In his report, Lord Kilbrandon said that 
willingness to consider new ideas and methods is 
important to the essential flexibility of approach. 
Let us respond to that challenge, in children’s 
interests. 

The Convener: Thank you for that opening 
statement, minister. I am sure that the committee 
will want to follow up a number of issues in your 
statement. 

Let us start with the issue of local versus 
national. You referred to the establishment of the 
children’s hearings system and said that local 
resolution of local problems was key to the 
Kilbrandon principles. However, several witnesses 
have, both orally and in writing, expressed to the 
committee concerns that that local connection and 
local accountability will be lost. How will you 
address those concerns and what guarantees can 
you give that those fears are unwarranted? 

Adam Ingram: The core of the Kilbrandon ideal 
of local involvement is that local lay people make 
decisions for vulnerable young people within their 
local communities. Local people bring to those 
decisions a knowledge and understanding of local 
circumstances and a sympathy for the welfare of 

local children. That situation is being protected 
under the bill—guaranteed, cast iron. 

Local involvement does not mean local authority 
control of the panel system. Local authorities’ main 
role—indeed, their duty—is to implement the 
decisions of children’s hearings. Nevertheless, we 
want local authorities to play a role in the provision 
of support to local panel members, and the bill will 
enable them to do that through both the strategic 
development of area support teams and the 
membership of those teams. The ball is firmly in 
the court of local authorities in that regard. 

Although the Convention of Scottish Local 
Authorities is opposed to the model that is set out 
in the bill, many of the local authorities that have 
submitted evidence to the committee support it. 
Those include Glasgow City Council, which has by 
far the largest number of panel members and 
hearings—it holds more hearings than all the other 
councils. Like us, COSLA wants to abolish the 
existing local support mechanism—the children’s 
panel advisory committees—but wants to bring 
CPAC functions under the direct control of local 
authorities. In my view, that would create an 
obvious and dangerous conflict of interest with 
local authorities’ primary function. Local 
authorities’ having responsibility for appointing and 
supporting panel members on one hand, and 
implementing panel decisions on the other, would 
give rise to a major conflict of interest and we 
would not support that in any way. 

The Convener: Local authorities and COSLA 
seem to think that there is a real issue about the 
local delivery of the service. What is broken in the 
local organisation that only the bill can fix? 

Adam Ingram: Essentially, there is a lack of 
accountability in the system. The children’s panel 
advisory committees are not accountable to 
anyone, and there is no mechanism in place at the 
moment to establish standards and monitor 
performance against those standards. That is what 
we have set out to do by introducing a national 
body and a national convener, which will enable 
us to drive up the level of performance locally. 

The Convener: Where and how will you 
introduce that new form of accountability? I would 
have thought that there is a degree of 
accountability at the moment. CPACs are 
resourced and supported by local authorities, 
which are subject to the best form of accountability 
in that they are democratically elected by the 
people who live in their areas. As far as I can see, 
although some structures might be in place to 
delineate responsibility for certain things, there will 
in fact be no democratic accountability in the new 
set-up with regard to the operation and local 
delivery of the children’s hearings service. 
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10:15 
Adam Ingram: At the moment, there is no 

democratic accountability with CPACs, which are 
independent and do not account for themselves to 
local authorities, local authority chief executives or 
whatever. COSLA’s proposal to transfer 
responsibility to local authorities is, in our view, 
dangerous. If a local authority has a statutory 
obligation to implement panel decisions, you do 
not want it to appoint and support panel members. 
There would be a clear and outstanding conflict of 
interests in that respect. 

On the other hand, the national body will be 
directly responsible for the panel system’s 
performance at a local level through the functions 
that it will take over and will have an independent 
function. Children’s hearings Scotland will be 
accountable to the Scottish Parliament in much 
the same way that the Scottish Children’s 
Reporter Administration is accountable through 
the normal non-departmental public body rules 
and obligations. That is a safer, more secure and 
more powerful way of introducing accountability 
into the system. 

The Convener: But it is a very centralised form 
of accountability, centred as it is in the Parliament 
here in Edinburgh, and runs counter to the idea of 
local delivery and provision that was so central to 
the original Kilbrandon principles. 

Adam Ingram: I have already laid out what the 
Kilbrandon principles were all about. On the one 
hand, lay people from the local community were to 
be involved in taking decisions for vulnerable 
young people. Those people need to be 
supported, and I argue that a national body and a 
national convener can do that much better. On the 
other hand, local authorities’ primary statutory 
responsibility is to implement children’s hearings’ 
decisions in the provision of local services. To my 
mind, an independent function needs to be 
maintained. 

The Convener: Does the Scottish Government 
feel that in light of the outcomes of CPACs and the 
local implementation of children’s hearings an 
effective case for the system having failed has 
been made and there is no other choice but to 
take this action? 

Adam Ingram: It is certainly true that there 
have been attempts in the past to introduce not 
only national standards but a performance network 
to maintain them. Indeed, four or five years ago, 
the children’s panel advisory group had a 
standardisation working group tasked with that 
very job. However, it has been unable to 
implement the approach across the country, 
precisely because the system is local, not national, 
and it has been impossible to achieve a spread of 
best practice. In that respect, you could argue that 

the current system has failed to introduce best 
practice and drive up standards.  

The Convener: Did the previous work on 
standardisation really have no effect? Is there any 
evidence that the change was beginning to deliver 
results and drive up standards? 

Adam Ingram: I have seen no evidence that 
that was the case. 

The Convener: What will be the difference in 
structures, responsibilities and duties between 
what we have now and what we will have under 
the bill? 

Adam Ingram: The functions and tasks will be 
largely the same as those that we have now. 
However, they will be redistributed between the 
various bodies. The national body will take on 
responsibility for recruitment, training and support 
for panel members. Some tasks that the Scottish 
Government and local authorities currently carry 
out in support of the CPACs will be transferred to 
the new national body. No significant additional 
tasks or activities are required; what is required is 
a redistribution of the current activities. That 
means that each individual player in the system 
will have an independence, if you like, that is not 
evident in the current system. We will have 
children’s hearings Scotland, which will be 
responsible for support for panel members. We 
will have the Scottish Children’s Reporter 
Administration, which will be responsible for the 
professionals in the system—the reporters. Local 
authorities will be responsible for implementing the 
decisions on the provision of services. Of course, 
the tribunal will retain its independence. 

The Convener: If the functions and tasks will 
remain relatively unchanged, what is the purpose 
of the bill? What is the driver for change? 

Adam Ingram: The underlying driver for change 
is to improve outcomes for vulnerable children and 
young people. We all have a duty to try to achieve 
that. As I have already described, the current 
system hinders that through the inability to drive 
up performance, particularly because of a lack of 
consistent support for panel members up and 
down the country. We are all aware that cases that 
come before panel members these days are a lot 
more complex and difficult than they were maybe 
20 or 30 years ago. Panel members deserve the 
systematic support that the new body will be able 
to deliver for them. That is the principal thrust 
behind the major change of the introduction of the 
new body children’s hearings Scotland and the 
national convener. 

The Convener: You say that outcomes will be 
better. What modelling has the Scottish 
Government done to lead you to that conclusion 
and what evidence can you provide to the 
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committee that there will be improved outcomes 
for children? 

Adam Ingram: The committee has heard 
evidence from a fairly large number of players in 
the system that leads them to the conclusion that 
the support system that we are introducing is 
required. 

The Convener: I am not asking about 
witnesses who gave evidence to the committee, 
although I must say that I do not recall too many 
people giving us a categoric assurance or 
evidence that outcomes will be improved. I am 
asking what work the Scottish Government has 
done to model the outcomes for children, which 
we all care about, including you, minister—I have 
no doubt about that. What work has been done to 
show that the outcomes will be better as a result of 
the structural changes? 

Adam Ingram: As you know, we set up a 
strategic board to consider how to change the 
children’s hearings system through the bill. 
Various working groups were established, 
including a training working group. They examined 
the issues in detail and worked through what 
appeared to them to be the best settlement for the 
children’s hearings system to provide the results 
and outcomes that we seek. 

The Convener: You set up a strategic board 
and it has done some work. Can you give the 
committee just one or possibly even two examples 
of how outcomes will be better? 

Adam Ingram: One example is the training of 
panel members. You have heard evidence from 
training officers and others that training is 
inconsistent. People’s knowledge and 
understanding of the system and how to deal with 
particular circumstances varies throughout the 
country. If we can address that, and drive up 
standards throughout the country so that the 
knowledge and understanding of panel members, 
and the support for them, is improved, we will get 
better quality decisions and, by inference, better 
outcomes for children.  

The Convener: Last week’s evidence from the 
trainers was pretty mixed on that issue. There is 
no guarantee that by giving responsibility for 
training to the national convener we will drive up 
standards and ensure that all panel members take 
part in training.  

Adam Ingram: We will provide a guaranteed 
package of support for panel members, which 
cannot be done under the current system. We will 
also have a performance-monitoring framework, 
which the national convener will introduce. It is 
incontrovertible that outcomes will improve as a 
consequence of that. I disagree with your premise. 
To be honest, I thought that the training officers 

were very positive about the introduction of the 
national body and the national convener.  

The Convener: I am playing devil’s advocate 
here, but they had a point of view that they wanted 
to put forward. It is much easier for them to control 
and be in charge of something if they have easy 
access to a central person with whom they can 
engage. It is not as easy for them to have control 
or set the agenda when they have to deal with 32 
different CPACs. That does not necessarily mean 
that standards will be better because they are 
dealing with only one person or one national body 
as opposed to 32 different CPACs.  

Adam Ingram: We are going to have to agree 
to disagree on our interpretation.  

The Convener: I have a couple of questions 
about the finances. How much will the structural 
changes cost? Does the Scottish Government 
have a business case for the changes? What 
consideration have you given to the conclusions of 
the Finance Committee, which said in its report on 
the bill that it has reservations about the changes? 
In case anyone has not seen the Finance 
Committee’s report, it says: 

“The Committee appreciates that there are areas of the 
Bill where COSLA and the Scottish Government are in 
agreement. However, the Committee cannot ignore the 
strength of evidence received from COSLA and local 
authorities and in particular the significant uncertainty on 
the likely costs of this Bill. The Committee is concerned that 
the lack of detail makes it exceptionally difficult to assess 
whether the FM is accurate and therefore recommends that 
the lead committee raise these issues with the Cabinet 
Secretary.” 

Since he is not here, we will raise them with you.  

Adam Ingram: The Finance Committee 
highlighted the strong opposition from COSLA. 
However, I argue that COSLA provided no 
evidence that our costs were underestimated or 
inaccurate. I appreciate that COSLA would find it 
hard to do that because our costs were largely 
based on a survey of local government that we 
undertook to put together the financial 
memorandum. Out of the 32 local authorities, 28 
responded to the survey. I take a great deal of 
issue with COSLA’s criticism, which is not backed 
up by substance.  

The financial memorandum clearly sets out the 
costs of the new body and that local authorities will 
retain their existing level of funding, despite some 
of the panel support functions that we talked about 
earlier being transferred to the new national body. 
All the figures in the financial memorandum were 
based on a survey of all local authorities, and the 
£3 million that local authorities currently expend 
will stay with them. 
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10:30 
As I indicated earlier, we are dealing with a 

redistribution of tasks and activities. We are not 
adding any significant activities—although perhaps 
the feedback loop is one such. However, it is 
reasonable to base estimates of future costs on 
the current level of costs that are expended in 
performing the activities in question. That is my 
response to the Finance Committee’s criticisms. 

The Convener: The Scottish Government 
estimates that it costs local authorities 
approximately £3 million to administer the 
children’s hearings system. How did the 
Government reach that figure? 

Adam Ingram: As I indicated, we undertook a 
survey of all local authorities and asked them to 
spell out to us precisely what their costs were. The 
£3 million figure also includes an estimate of in-
kind costs that are not easily quantifiable, such as 
costs for the provision of meeting rooms, 
administrative support and so on. Those are built 
into our estimates. 

The Convener: So if the bill is passed, the 
£3 million will be added to the concordat 
settlement in the future. 

Adam Ingram: The additional burdens that we 
talked about were from the introduction of a 
feedback loop. We did not include detailed cost 
estimates for that, but I guess that asking people 
to provide generalised information to local panel 
members and the local area support teams will not 
be hugely expensive. I cannot see that absorbing 
all the resources that have been released to local 
authorities from being relieved of, for example, 
funding CPACs or paying panel member 
expenses. In terms of giving comfort to local 
authorities that they will not be imposed upon by 
any additional costs, I think that we can guarantee 
that by allowing them to retain their current level of 
funding. 

The Convener: So there will be no additional 
costs; they will just have to keep on meeting their 
current costs. 

Adam Ingram: Yes. 

The Convener: Okay. 

Adam Ingram: No—we are transferring 
functions from local authorities to the new body 
children’s hearings Scotland and the national 
convener. For example, local authorities are 
currently tasked with funding CPACs, expenses 
for panel members and training on a local basis. 
All those tasks and functions will transfer to 
children’s hearings Scotland, which will pick up the 
tab for the costs. 

The Convener: Okay, but if you have done all 
that work and had the consultation, why is COSLA 

still so concerned? Is it just scaremongering? Is it 
just moaning for the sake of it? Or does it have 
legitimate concerns? 

Adam Ingram: COSLA might have concerns or 
fears, but I do not think that they are well founded. 
You will have to ask COSLA about that. 

In the responses that I have given, I think that I 
have clearly laid out the role for local authorities, 
as I see it. Local authorities have a role in 
supporting panels locally, in relation to some of the 
issues that we talked about, such as the provision 
of accommodation and general support for panel 
members. I want there to be local authority 
involvement in area support teams. The bill will 
ensure that authorities can have significant input 
into the strategic development of area support 
teams and it will allow authorities to nominate 
team members. We want local authorities to be 
fully involved in the system. 

Most local authorities that we have talked to—if 
not all—want to retain their involvement with panel 
members. What we disagree on is the shape of 
that involvement. I am very much opposed to 
handing over control of local children’s panels to 
local authorities, for the reasons that I stipulated. 

The Convener: Therefore, if the bill is approved 
by the Parliament and receives royal assent, local 
authorities will have no need to worry. There will 
be more than enough money to cover any costs 
that they will incur as they implement the bill. 

Adam Ingram: In terms of the bill’s financial 
implications, yes. However, you know as well as I 
do that we are entering a particularly difficult time 
in public finances, so there will be pressures on 
local authorities and indeed the Scottish 
Government in the context of public expenditure. 
Local authorities will suffer as a consequence of 
that. 

The Convener: Will local authorities have the 
resources to enable them to cover the costs of 
implementing the bill’s provisions? 

Adam Ingram: As I said, local authorities will 
retain the £3 million that they currently receive 
from the Scottish Government, even though they 
will undertake fewer functions. 

Elizabeth Smith (Mid Scotland and Fife) 
(Con): In its submission to the Finance 
Committee, COSLA referred to 
“The opacity and inconsistency in the way the Financial 
Memorandum has been developed”,  

and went on to say that 
“the additional costs associated with this Bill will result in a 
consequent reduction in resources available elsewhere in 
the public sector”. 

Will you comment on COSLA’s comments on the 
financial memorandum? 
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Adam Ingram: I would ask COSLA where is its 
evidence for making such assertions. I do not see 
it. 

In the financial memorandum, we have 
considered the costs of delivering the current 
system. As I said, functions and tasks will be 
largely unchanged, so it is reasonable to take the 
position that costs will be roughly in line with what 
is currently expended on those tasks and 
activities. Of course, we would like to make 
efficiency savings, if possible. The training group 
that was established under the strategic board 
indicated that significant efficiency savings could 
be made, while providing a much more coherent 
system. We look for best value when we consider 
such matters. 

Elizabeth Smith: That is an interesting point, 
which we can pursue. The Government will argue 
that the move to a national body will generate 
greater efficiency savings as well as leading to 
better training and so on. As I understand it, 
COSLA is arguing that a number of local 
authorities do not accept that a national body will 
deliver those outcomes, although some authorities 
think that it will. There is quite a difference of 
opinion between the Government and a number of 
local authorities. Is that a matter of concern to 
you? 

Adam Ingram: The level of opposition from 
COSLA is obviously a concern for me. COSLA 
may have its own reasons for that. It is attracted to 
the notion of local control of the panel system, but 
I think that there are real dangers in that, as I have 
articulated. Perhaps COSLA believes that local 
authorities might be sheltered from the external 
imposition of costs, but the primary costs come 
from the obligation on them to implement hearing 
decisions. 

Elizabeth Smith: Do you accept that there is a 
concern among some local authorities that the 
national structure that you intend to introduce will 
not deliver some of the improvements that you 
want? Some local authorities think that it might, 
but others are pretty sure that it will not. We 
therefore have a difficulty in being able to assess 
the outcomes. We all agree on what the outcomes 
should be and that the child should be at the 
centre, but there is a problem about how that can 
be delivered. 

The problem takes us to the heart of the 
question about how we establish the principles of 
the bill. There is a strong argument that we need a 
bill to ensure compatibility with the European 
convention on human rights and to tidy up some 
things. However, do we actually need as big a bill 
as we have, or is it too bureaucratic and, in effect, 
a sledgehammer to crack a nut? That is what 
some local authorities are telling us. 

Adam Ingram: I argue strongly against that. We 
have tried alternative ways of raising performance 
and improving quality and they have failed—
largely on the basis that there is a lack of 
accountability in the system. In the current system, 
CPACs are not accountable to anyone. 

What we are trying to do is set up a support 
system for panel members that is parallel to the 
support that the professionals have through the 
SCRA. Given the huge contribution that they 
make, panel members deserve that level of 
support, which they have not had in the past. That 
is why we need a new national body and a 
national convener with the functions that are 
proposed. 

Elizabeth Smith: I can accept that argument for 
the local authorities that say that there can be 
improvements, but I return to the fact that we have 
a lot of evidence from local authorities that feel 
that that is not the case. They are concerned that 
we are creating a big structural change that will 
not necessarily help them because they believe 
fundamentally that they are delivering quite a good 
service. They would like some changes, but they 
do not believe that we need such extensive 
legislation to introduce them. As a committee, we 
have to decide whether that is an appropriate view 
or whether we agree with those who have argued 
otherwise. 

Adam Ingram: I ask you to look at the evidence 
that COSLA presents to justify its view, and I 
suggest that it does not have much evidence. A lot 
of it is assertion or feeling— 

Elizabeth Smith: As I read it, COSLA thinks 
that there is “opacity” because too many parts of 
the bill are vague and unclear, so it is difficult for it, 
as it is for the rest of us, to establish the 
fundamental costs that are attached to it. That 
point also came through the Finance Committee. 

Adam Ingram: One area in which we do not 
have the detail is the make-up of area support 
teams, and that clearly needs to be worked 
through. Ultimately, the national convener will 
have the responsibility for the membership and 
functions of the area support teams. I accept that 
there is a degree of uncertainty around the shape 
of them. However, we have enabled—and we 
continue to encourage—local authorities to get 
engaged in the discussions on how we put 
together area support teams. We are not cutting 
local authorities out of the loop, so I hope that 
some of their fears will be allayed if they get 
engaged with the process. The invitation is there 
for them to do that. 

Elizabeth Smith: Do you accept that clarity 
about what we are trying to achieve and about the 
structures that will go along with that is crucial in 
determining costs, particularly at a time when local 
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authorities are not exactly flush with money? Local 
authorities want to know exactly what extra costs 
might be put on them, but we will not know what 
those costs are until certain aspects of the 
financial memorandum are clarified. 

10:45 
Adam Ingram: As I have said, I do not see 

where extra costs would come from. The only 
additional activity that we are talking about is 
through a feedback loop. I acknowledge that there 
would be a huge bureaucratic burden if, for 
example, that feedback loop was for every 
individual case, but we are not advocating that; 
rather, we are advocating generalised feedback in 
order to inform panel members so that they can 
develop their understanding of how compulsory 
supervision orders are implemented and why 
some might not be implemented, for example. We 
want to broaden and deepen panel members’ 
knowledge and understanding. That is what is 
driving our proposals. I think that local authorities 
fear that the national convener will somehow 
monitor their performance and criticise or expose 
their failings. I note from their evidence that they 
seem to be afraid that there will be an extra 
burden of scrutiny on them, but it is not our 
intention to place an extra burden of scrutiny on 
them. The national convener will be responsible 
only for his own functions: scrutiny of local 
authorities will not be one of those functions. We 
want the feedback loop to help to develop panel 
members and give them a broader understanding 
of how services are provided locally. 

Elizabeth Smith: If we pursue the national 
structure, what kind of person do you foresee 
being the national convener, given that it has been 
flagged up to us that the national convener might 
have a conflicting role in being a champion of the 
system and trying to monitor standards? What 
kind of person would that role attract? 

Adam Ingram: Obviously, a person 
specification that will be tailored to the national 
convener’s functions will be developed as part of 
the public appointments process. I point out that 
the national convener will have a limited number of 
statutory functions. We are not talking about a jack 
of all trades or somebody who will dominate the 
whole system. The statutory functions that will be 
vested in the national convener will include the 
appointment and training of children’s panel 
members, the selection of members for local 
children’s hearings, the provision of advice to 
hearings, and responsibility for the functions, 
establishment and maintenance of the area 
support teams. The national convener will be 
responsible only for ensuring the effective 
performance of his own independent functions. 
That is it. 

Margaret Smith (Edinburgh West) (LD): Good 
morning, minister. We have already heard about 
the tensions between the local and national levels, 
which are obviously among people’s big concerns. 
I would like to focus on the concerns that COSLA 
has expressed to the minister and the committee. 
Even COSLA, which opposes a national body for 
children’s panels, argues in favour of a national 
panel of safeguarders, as many of the committee’s 
consultees have, including the Scottish 
Safeguarders Association, which did so in its 
written and recent oral evidence to the committee. 
Why is it cost effective to replace the 32 children’s 
panels with a single national body, but not cost 
effective to replace the 32 safeguarders’ panels 
with a single national body? 

Adam Ingram: We do not believe that it would 
be proportionate to set up a bespoke national 
body for the fewer than 200 safeguarders, who are 
involved in a tiny proportion of hearings. By 
comparison, we have more than 2,500 panel 
members, who are involved in something like 
47,000 hearings a year. 

Lord Gill’s review recommended a consistent 
approach to recruitment and training for 
safeguarders, reporting officers and curators ad 
litem, as well as a system of national standards. 
The bill makes provision for the setting in place of 
such consistency and national standards through 
regulation-making powers, which would allow us to 
implement the Gill reforms, subject to decisions on 
their implementation being made. I should also 
point out that the safeguarders are content that the 
proposed provisions will address their main 
concerns, so it appears that the safeguarders are 
less concerned than the local authorities about 
being placed within local authorities. Lord Gill’s 
review did not suggest the establishment of a 
separate safeguarders body. His suggested 
reforms can be taken forward through the powers 
in the bill—in section 30—regarding the training, 
operation and management of safeguarders. 

Margaret Smith: That is quite welcome, 
minister. Apart from anything else, that answer 
probably saves me from having to ask my next 
question. I accept that the need for greater 
consistency was one of the main issues about 
safeguarders. In effect, are you saying that you 
intend to use the regulation-making powers in the 
bill to introduce, on the back of the implementation 
of the Gill review reforms, greater consistency in 
respect of safeguarders? Certainly, some 
confusion seems to have been caused by the fact 
that different parts of the country appear to deal 
with safeguarders and curators in different ways. 
That perhaps points to a lack of clarity, not so 
much in the bill as in the way the system currently 
works. Do I interpret the minister correctly as 
saying that it is his intention to address that lack of 
consistency and clarity? 
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Adam Ingram: Yes. As the SCRA’s principal 
reporter mentioned previously, some areas—such 
as the Western Isles, I think—do not have local 
safeguarder panels, so safeguarders need to be 
brought in from elsewhere. We need to address 
that. 

Margaret Smith: Before moving on to more 
general questions on legal aid, I want just to pick 
up on one issue. Given that the bill will allow 
safeguarders to appeal decisions in their own 
name, it is noticeable that section 178 makes no 
provision for a safeguarder to be awarded legal 
aid to do so. Is that—dare I say it?—an accidental 
omission, or are there policy reasons why 
safeguarders should not be eligible for legal aid? 

Adam Ingram: My compatriot here—Laurence 
Sullivan—is telling me that we will consider that for 
stage 2, so we obviously had not considered that 
point. 

Margaret Smith: Having brought the point to 
the Government’s attention, I think that we are 
happy to wait until stage 2 to receive greater 
clarification. 

I will move on to more general issues about 
legal aid. By comparison with the existing rules, 
the bill will substantially restrict legal aid for the 
appointment of legal representatives, but will allow 
ministers to extend that eligibility by regulation. 
Given that such an extension seems necessary to 
meet the ECHR requirements on effective 
participation, why, in moving on from the interim 
arrangements that are currently in place, does the 
bill not simply set that out rather than provide that 
further regulations be made? 

Adam Ingram: If I may, I will ask my legal 
colleague to answer that. 

Margaret Smith: Please feel free to do so. 

Adam Ingram: I am afraid that legal aid is not 
my area of expertise. 

Laurence Sullivan (Scottish Government 
Legal Directorate): As you will have noticed, the 
legal aid provisions in the bill are complicated. 
Essentially, because the entire system is being 
moved from panels of solicitors appointed by 
hearings and run by councils to the Scottish Legal 
Aid Board, we are having to hook on to the 
different types of legal aid that already exist: there 
are different types of legal aid, such as advice and 
assistance, advice by way of representation and 
children’s legal aid. Some of the complexity is 
necessary to hook in to the way the Scottish Legal 
Aid Board already runs the normal legal aid 
system. 

The criteria for when a child and/or a relevant 
person gets legal representation at a children’s 
hearing or at a sheriff court proceeding will not 
change. It will still be decided on the same criteria 

as in the Children’s Hearings (Legal 
Representation) (Scotland) Rules 2002, in 
consequence of the S v Miller case, and the 2009 
amending rules, in consequence of the SK v 
Paterson case. There will be a couple of nuances, 
but that is the basic principle, which will be 
provided for through a combination of different 
types of legal aid—principally ABWOR and 
children’s legal aid—although we are, as Margaret 
Smith said, bound to have the level of 
representation that is required by ECHR, as 
expounded in those two cases and other 
Strasbourg jurisprudence. Who is eligible will 
therefore not change, but it will be done by a 
combination of provision under the bill and under 
the regulations. Other powers in the Legal Aid 
(Scotland) Act 1986 will also ensure that that is the 
case. 

Margaret Smith: So you are saying that who is 
eligible will not change and that the proposals will 
not affect children’s rights to representation. What 
changes, if any, are happening in respect of 
relevant persons or other people who are not 
relevant persons? I presume that some of this 
happens before people have a right to go to a pre-
hearing to determine whether they are a relevant 
person and so on? 

Adam Ingram: That is a matter that we need to 
address. The deeming of a relevant person at a 
pre-hearing is certainly an issue. Legal aid would 
come in if the person who is applying to be 
deemed a relevant person is knocked back. They 
would have recourse to an appeal to the sheriff 
court and could, I think, apply for legal aid. Is that 
right? 

Laurence Sullivan: Yes. 

Margaret Smith: The bill suggests at section 
28(1) that at emergency hearings, for example 
after the granting of a child protection order that 
will remove a child from their home, legal aid is 
automatically available for the child but not for the 
relevant person. From where is the relevant 
person to get funded representation to argue that 
their child should be returned home and should 
not be kept from them? Is it via ABWOR or do you 
intend to extend the rules on emergency legal aid 
to cover such a situation? 

Laurence Sullivan: Some of that provision 
would not be covered in the bill because it would 
be provided for by the ABWOR rules under the 
Legal Aid (Scotland) Act 1986. The intention is 
that ABWOR would be the usual aid type for 
funding proceedings before a hearing, and that the 
automatic children’s legal aid to which you refer in 
relation to a child at a child protection order 
hearing would be used to cover such an 
emergency situation when ABWOR would not 
suffice. 
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Margaret Smith: As far as I understand it, there 
is a failure to provide for legal aid at sheriff court 
hearings that deal with child protection orders. Is 
that a policy decision or an oversight? 

Laurence Sullivan: That is an oversight. We 
propose to lodge a stage 2 amendment to add a 
couple of sections on sheriff court hearings in 
consequence of child protection orders. Children’s 
hearings in consequence of CPOs are provided 
for. 

11:00 
Margaret Smith: My colleague Ken Macintosh 

will ask further questions about legal aid. Given 
that we have already pulled out a couple of 
omissions and that you intend to make changes, it 
might be useful if you sent to the committee as 
early as possible a note to give us the greatest 
clarification about, and the greatest time to 
consider, what we all agree is a complicated issue. 

I return to costs. What are your comments on 
SLAB’s suggestion that the legal aid costs under 
the bill might be greater than those in the financial 
memorandum? 

Adam Ingram: The financial memorandum 
includes estimates for legal representation that are 
much higher than current costs, so we believe that 
we have taken on board the need to address the 
fees issue. 

Denise Swanson (Scottish Government 
Children, Young People and Social Care 
Directorate): SLAB considered that emergency 
legal aid might be needed in more emergency 
hearings or in more types of hearing than the bill 
indicates. The different figures that SLAB has 
provided encompass more emergency hearings 
than we envisage. 

Margaret Smith: So you still disagree with 
SLAB’s interpretation. 

Denise Swanson: We based the figures on 
SCRA information about hearings that have taken 
place—we adjusted that information. 

Ken Macintosh (Eastwood) (Lab): One 
concern that has been flagged up is that using the 
Legal Aid Board to determine the payment of legal 
representatives could add delay to the system. 
What mechanism will you use to prevent such 
delay? 

Laurence Sullivan: After consultation with 
SLAB, we do not think that that will be a problem. 
In the legal aid system for civil and criminal cases, 
SLAB is well used to providing legal 
representation at short notice when necessary. 
Hooking into SLAB’s existing processes and 
procedures will mean that legal representation and 
the appointment of legal representatives are more 

standardised and consistent than at present, when 
decisions are made by panels throughout the 
country. 

Ken Macintosh: If the system has no delays, 
how long does SLAB take to make decisions 
about legal aid?  

Adam Ingram: In emergencies, legal aid is 
automatic, is it not? 

Denise Swanson: Yes. 

Adam Ingram: We hope that such situations 
are addressed. 

Denise Swanson: One reason why ABWOR 
was selected is that solicitors make decisions on 
criteria, and cases do not need to be referred to 
the Scottish Legal Aid Board, which minimises 
delays. As the minister said, emergency hearings 
will not require an eligibility test—the entitlement 
will be automatic. 

Ken Macintosh: When a child has a solicitor, 
legal aid will be governed by ABWOR rules, but 
when a child does not have a solicitor, the 
decision will be for the Legal Aid Board. Do you 
suggest that the decision in every such case will 
be made under emergency legal aid rules rather 
than children’s legal aid rules? 

Adam Ingram: My understanding is that in that 
sort of situation a list of approved solicitors will be 
provided to the child or relevant person and they 
will be able to choose which solicitor they want.  

I know that you had a particular issue, Mr 
Macintosh, about consistent support from a 
solicitor through the whole process. My 
understanding is that solicitors are registered with 
the Scottish Legal Aid Board and that such 
solicitors would be able to take a case all the way 
through. I do not know whether that was one of 
your concerns. 

Ken Macintosh: That is helpful, but there are a 
number of concerns. The argument that putting all 
the decisions to the Legal Aid Board could 
introduce an element of consistency is quite a 
strong one, but there are a number of other 
problems. The issue is incredibly complex to 
follow. We are talking about changing the Legal 
Aid (Scotland) Act 1986 and using the ABWOR 
scheme, emergency legal aid and children’s legal 
aid—it is not immediately clear in each case. At 
present, children’s legal aid is a means tested 
scheme but most children going through the 
scheme, and most families in the children’s panel 
system, will qualify automatically. Why is means 
testing being kept in place? 

Adam Ingram: Again, I will refer to Laurence 
Sullivan. 

Laurence Sullivan: At the moment, the normal 
SLAB rules about eligibility criteria and 
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contributions do not apply to children’s hearings 
because they are not within the SLAB system. In 
the future, they will do so. For children’s hearings, 
for example, children’s legal aid will automatically 
be available a couple of days after a child 
protection order has been granted, usually at the 
instigation of the local authority. In other 
circumstances, under ABWOR, the normal 
eligibility and contributions rules will apply. That is, 
obviously, of substantially more relevance to 
relevant persons than to children. Nothing 
bespoke or different is being done with regard to 
how those normal legal aid rules will apply to 
children’s hearings compared with how they apply 
to the rest of the legal aid system. 

Ken Macintosh: My concern is this. If legal aid 
is means tested, will a means test be conducted 
before a decision is made on legal aid or will it be 
conducted retrospectively and the money claimed 
back? 

Laurence Sullivan: It will continue to be done 
as it is at present. The current system is that a 
solicitor usually makes that assessment when 
someone comes to see him or her. The solicitor 
deals with SLAB as to whether any contributions 
come from the client. That will still be done, but 
with the extra provision for circumstances where a 
child must have legal representation, such as if a 
hearing is considering a secure accommodation 
authorisation. In a situation like that or in a hearing 
subsequent to a CPO, children’s legal aid would 
automatically be given to the child so that he or 
she would be legally represented at a hearing that 
was making a decision of that nature. 

Ken Macintosh: Am I right in thinking that most 
of those decisions would be taken at a pre-
hearing? My understanding is that there will be a 
pre-hearing at which the question whether either 
the child or a relevant person should have legal 
representation will be decided. Is that the case? 

Laurence Sullivan: That would happen in some 
cases. Because we are moving to the legal aid 
system there will be various chances for children 
and relevant persons to get legal aid. If it looks as 
if a secure accommodation authorisation might be 
in prospect, or if it is obvious that the relevant 
person is not capable of effectively participating 
themselves, that is something that will be known to 
the social workers dealing with the families. A 
social worker or children’s reporter should suggest 
that the child or relevant person gets a lawyer. If 
they get to a pre-hearing and still do not have a 
lawyer, the pre-hearing would suggest it. Indeed, if 
an individual ends up getting to a hearing without 
a lawyer and it is obvious that they need one to 
participate effectively, possibly because they have 
limited capacities, the hearing would also be able 
to ensure that the person got a lawyer. It is 
intended that there would be various steps along 

the way to ensure that someone who should have 
legal representation would be given repeated 
opportunities to get it. 

Ken Macintosh: The opportunities for a child to 
get legal representation are relatively clear. 
However, the opportunities for a relevant person to 
get it are not in the bill at all. That is why we are 
waiting for regulations. When is a decision taken 
about a relevant person and who takes it? Will a 
delay be built into the system if the relevant 
person is then means tested for legal aid? That is 
not clear to me at all. It could introduce an extra 
layer of delay, cost and legalisation to the system. 

Laurence Sullivan: The criteria for when a 
relevant person would get legal aid would, in 
essence, be the same as under the Children’s 
Hearings (Legal Representation) (Scotland) 
Amendment Rules 2009 and as set out in 
proposed new section 28K that section 178 of the 
bill would insert into the Legal Aid (Scotland) Act 
1986 and which sets out similar criteria. Those are 
based on the nature of the decision that is made, 
especially when it engages the relevant person’s 
article 8 ECHR rights in relation to their 
relationship with the child and when legal 
representation would be necessary to ensure that 
relevant person’s effective participation at the 
hearing. 

Ken Macintosh: I want to clarify that, because I 
might have got it wrong. Are you saying that new 
section 28K, which the bill will insert into the 1986 
act, covers the rules of eligibility for relevant 
persons and adults? 

Laurence Sullivan: New sections 28K(3) and 
(4) set out the criteria but, as I said, there are 
distinctions between the different existing 
categories of legal aid, ABWOR and children’s 
legal aid. In addition to new section 28K, there are 
already regulation powers in the Legal Aid 
(Scotland) Act 1986, such as section 9, that would 
set the same criteria for the different categories of 
legal aid. 

Ken Macintosh: I am sorry to interrupt but I 
want to rewind a moment. Does new section 28K 
apply to relevant persons or does it just apply to 
children? 

Laurence Sullivan: It applies to children’s legal 
aid but children’s legal aid is not only for children. 

Ken Macintosh: It applies to relevant persons.  

Laurence Sullivan: Yes. 

Ken Macintosh: Will the interim arrangements 
that the 2009 rules put in place be written into 
statute? Will they remain as agreed to last year or 
will they be revised? 

Laurence Sullivan: The provisions in new 
sections 28K(3) and (4) are identical to new rules 
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3A and 3B that the 2009 amendment rules 
inserted into the Children’s Hearings (Legal 
Representation) (Scotland) Rules 2002. The 2009 
rules would not be revoked until full provision was 
in place in relation to ABWOR and children’s legal 
aid to mirror exactly the criteria for appointment 
that are set out in the 2002 rules as amended by 
the 2009 rules. 

Ken Macintosh: So the 2009 rules will not be 
revoked until other rules are in place, but will the 
other rules be put in place by the bill or by 
regulation? 

Laurence Sullivan: They will be put in place 
using a mixture of the provisions in the bill and 
existing legislation. Section 178 of the bill inserts 
15 new sections into the 1986 act, so they are not 
standalone provisions at all. As well as those 15 
new sections, the 1986 act contains existing 
provision on ABWOR that will also be used. 

11:15 
Ken Macintosh: I understand that you do not 

want the bill substantially to change the numbers 
of people who qualify for legal aid and assistance. 
Is that right? 

Adam Ingram: Yes. 

Ken Macintosh: However, the eligibility tests 
for legal aid and assistance are changing. The 
main change is that you are replacing the test of 
the best interests of the child with a simple 
reasonableness test. Why are you doing that? Will 
the change mean that the numbers change, too? 

Adam Ingram: We need to address such issues 
and I am grateful to the committee for raising 
them. We need to respond to all your detailed 
questions.  

To be frank, I do not have detailed 
understanding or knowledge of the legal aid rules. 
I understand that the criteria for the availability of 
state-funded legal representation that we 
established when we amended the interim scheme 
last year will apply. For a relevant person, it will be 
about the person’s need to be able to participate, 
given their capacity issues; for a child, it will be 
related to the nature of the decision that is being 
made, for example if consideration is being given 
to authorising secure care, where loss of liberty is 
involved. I understand that such principles in 
relation to who gets state-funded legal 
representation will remain the same—am I wrong 
in that interpretation? 

Laurence Sullivan: No. 

Adam Ingram: Thank you. 

The Convener: You are not wrong, but Mr 
Macintosh was asking about legal aid for a child 
who comes before the court and I think that you 

were talking about legal representation at a 
children’s hearing. The two systems are different. 

Ken Macintosh: That demonstrates the 
difficulty of asking questions on the subject—never 
mind answering them. 

There are different tests. In the court, the test 
will change. Currently, both the best interests of 
the child and reasonableness are considered; the 
bill will remove the test of the best interests of the 
child. I understand that there is another issue in 
relation to hearings, which is to do with effective 
participation. Despite our discussion, I am still not 
sure whether the effective participation test will 
remain. Can you comment on the two separate 
issues: the best interests of the child test in 
relation to the court and the effective participation 
test? 

Laurence Sullivan: It might be best if we tried 
to clarify the matter in the letter that we have 
agreed to send to the committee. 

Through a combination of the proposed new 
provisions in the Legal Aid (Scotland) Act 1986 
and the existing provisions in the 1986 act, the 
criteria for when a child or relevant person gets 
legal representation at a hearing will remain the 
same. There are differences, which depend on 
whether the approach will hook into ABWOR or 
children’s legal aid, which are established 
categories of legal aid as run by SLAB. When one 
of those categories has been hooked into and 
children’s hearings have been put into the legal 
aid system—which will be a novel thing to do—the 
existing legal aid rules will in essence apply as 
they currently do, with some caveats and nuances 
to ensure that children definitely get legal 
representation. 

When a secure disposal is possible, the child 
will not be able to refuse a lawyer, even if the child 
thinks that that is a sensible course of action. 

We know that this is very complicated, as you 
will have gathered. We are continuing to look at it. 
It might be best if we tried to clarify some of the 
points in writing and then saw what gaps 
remained. 

Ken Macintosh: That would be helpful. I have 
one more question about the broader area of paid 
representation and the appointment of curators as 
opposed to safeguarders. The original draft of the 
bill contained a section that said that sheriffs could 
not appoint curators and should always appoint 
safeguarders, but that is no longer in the bill. That 
implies that it is still up to sheriffs to decide 
whether they appoint safeguarders or curators, 
who are paid at different rates and do similar but 
slightly different jobs. It will introduce 
inconsistency yet again. Was there a reason for 
taking that section out of the bill? 
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Laurence Sullivan: You are correct that there 
was a provision in the draft bill to remove curators 
from the system. Our understanding is that sheriffs 
would appoint curators only in particular areas of 
the country. We are not entirely clear why that 
should be, and we would like to move towards a 
position where safeguarders are appointed in such 
circumstances. The draft bill last June sought to 
achieve that by prohibiting the appointment of 
curators, but some stakeholders did not like that 
and raised some issues from their perspective 
about the quality of safeguarders. In light of that, 
and of Lord Gill’s review, the long-term aim is to 
use the powers that we have taken in the bill for 
the operation, management and training of 
safeguarders to ensure that the quality of 
safeguarders is increased to such a level that the 
appointment of curators by some sheriffs in some 
parts of the country would no longer be thought 
necessary. 

Ken Macintosh: Convener, if I may, I will 
summarise my thoughts. We have spent some 
time discussing what will happen, so we have not 
really had the chance to discuss whether it should 
happen or concerns about what might follow 
because we are not entirely sure of the process. 

My concerns are that we have a new system in 
which curators, safeguarders and various forms of 
legal representation will be appointed at various 
parts of the process, either through the hearings or 
by the courts. They can be appointed by the 
Scottish Legal Aid Board or by others, they will be 
paid at different rates, and will do slightly different 
jobs. Some of the rules for the appointment of 
each of those functions are in the bill, but some 
are not. That creates a difficult picture, and it is 
hard to see the principles that run through it. 

I am aware of the minister’s overall intention but, 
in each case, it is difficult to see what the practical 
effect will be of each of those changes. The worry 
is that each change will complicate the system, 
rather than making it simpler, easier, better for 
children, ECHR-compliant, and better for the 
adults who are involved in the system. It would be 
useful to have clarity. This enormous and complex 
bill rewrites the whole system from scratch. Why 
not put everything into it, as opposed to putting 
most of it in, but leaving some provisions to 
regulations, and others to be followed up in a way 
that cannot be scrutinised by the committee or by 
witnesses and others who have an active and on-
going interest? 

Then there is the result of all the changes. The 
minister will know from our evidence sessions that 
we worry that there will be an increase in legal 
representation at children’s hearings. Our 
fundamental concern is that the system for 
protecting children’s welfare, which is not based 
on lawyers interpreting laws but on the input of lay 

people who are concerned about children’s 
welfare and live alongside their families in the 
community, will become over legalised. We are 
also concerned that extra costs will be involved, 
none of which—or few of which—are for the 
benefit of the child. They are about improving the 
decision-making process, rather than investing in 
outcomes for the child. 

We have many concerns. I do not want the letter 
to be overly long, but it would be useful if you 
could get at some of those issues—not just the 
complexity of legal aid but the impact of the 
changes and whether the fears that I have outlined 
will be realised. 

Adam Ingram: The overall intention is to ensure 
that those who need legal representation get it. I 
agree with your sentiments entirely: we do not 
want to expand the criteria that we established last 
year for who should get state-funded legal 
representation and we do not want the system to 
be inundated with legal representatives. I shall 
undertake to respond to Mr Macintosh and the rest 
of the committee on not just the points of detail but 
the points that he raised latterly. 

Christina McKelvie (Central Scotland) (SNP): 
Good morning, minister. I want to move away from 
legal aid and on to grounds for referral and the 
age of criminal responsibility. You will understand 
that I have been following that line throughout the 
evidence that we have taken on the bill. Section 
65 sets out a list of grounds for referral. Some of 
the evidence that we have taken suggests that 
there should be a change, and that the grounds 
should be made a bit simpler. One suggestion, 
which a number of people made, was that there 
should be one general ground, which could be 
something along the lines of “the child is in need of 
compulsory measures of protection, guidance, 
treatment or control.” Would the Government 
consider that suggestion? 

Adam Ingram: I noticed that that point arose in 
your evidence sessions. I do not think that what 
you suggest would necessarily be a good idea 
from the perspective of the child and relevant 
persons. I think that they deserve a clear 
exposition of why they are being called before a 
children’s hearing. I do not think that one general 
catch-all ground for referral would provide the 
transparency and clarity that children and relevant 
persons need. On that basis, I would need a great 
deal of convincing that we should move to that 
kind of approach. 

In general terms, it is fair to say that the grounds 
for referral have been tidied up. There has not 
been a great reduction in the number of grounds 
for referral. We have dropped some that are 
perhaps outdated and have introduced others, 
such as domestic abuse, which I think is an 
important addition. That is my overall view. 
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Christina McKelvie: Do you think that the 
grounds as a whole distinguish sufficiently 
between children who need state intervention and 
children for whom state intervention would not be 
appropriate? 

11:30 
Adam Ingram: We believe so. Obviously, there 

are a couple of additional categories such as close 
connection and domestic violence that we have 
already discussed. We think that those grounds 
are an improvement on current grounds in 
allowing for situations in which people who are not 
only co-resident with a child but closely associated 
with them might give sufficient cause for 
concern—with regard, for example, to sexual 
offences and the like—to constitute grounds for 
referral. As for the domestic violence ground, there 
is a bit of a gap in that respect at the moment. 
After all, it is probably rather unfair for a parent 
who is a victim of domestic abuse to be called to a 
children’s hearing on grounds of lack of care or 
whatever. It is important that such grounds are 
introduced. 

Christina McKelvie: Evidence suggests that 
there might be a lack of understanding among 
panel members of how to apply the new close 
connection and domestic abuse grounds. What 
guidance will you give panel members on 
distinguishing between abuse and domestic abuse 
and on how those grounds might be applied? 

Adam Ingram: Well, I think that reporters would 
do that. 

Denise Swanson: It is important to note that a 
child who does not need state intervention will not 
necessarily be called to a hearing. Before a child 
is referred to a hearing, two tests need to be met: 
first, that there are sufficient grounds for referral; 
and, secondly, that the child needs compulsory 
supervision measures. The reporter determines 
whether there are sufficient grounds for referral. 
Detailed practice guidance on frameworks for 
decision making in that respect is already in place 
and would, in any case, be produced for new 
legislation. 

Laurence Sullivan: Section 65(3) sets out 
when a child is to be regarded as having a close 
connection with a person. The general point about 
the grounds for referral, which we considered in 
great detail, is that overlaps are not a problem but 
gaps are a big problem. We have therefore erred 
on the side of having overlaps and ensuring that 
there are no gaps. 

Christina McKelvie: I have just asked whether 
the list of grounds could be simplified but, believe 
it or not, it has been suggested in evidence that 
the ground of forced marriage should be added. 
Could that be included in the bill? 

Adam Ingram: That could be considered for 
stage 2. 

Christina McKelvie: It was suggested that that 
gap has been missed and that, although the issue 
might not have been relevant in the past, it is 
certainly becoming more so now. 

Adam Ingram: Do we know why that ground 
was not included in the bill? 

Laurence Sullivan: We can look at it for stage 
2. There might be a good argument that some of 
the other grounds, especially with regard to 
conduct such that 
“the child’s health, safety or development will be seriously 
adversely affected”, 

might cover a child forced into marriage against 
their will but, if it turns out that the bill does not 
obviously cover forced marriage, we can look 
again at the issue to see where we can make that 
more explicit. 

Adam Ingram: Given that we are working on 
the basis that overlap is better than gap, we 
should perhaps consider the matter. 

Christina McKelvie: Absolutely. That is 
welcome. 

Another issue that I have been pursuing is the 
consequences of the increase in the age of 
criminal prosecution to 12. Will you update us on 
your thinking on the consequences for children 
aged between 8 and 12 and between 12 and 18 of 
being referred on offence grounds? 

Adam Ingram: The committee has had sight of 
my letter to the convener on that topic. The 
proposal to raise the age of criminal prosecution is 
under parliamentary discussion as part of the 
Criminal Justice and Licensing (Scotland) Bill. If it 
is approved, children under 8 will continue 
conclusively to be presumed not to be guilty of an 
offence, so they will be referred to the children’s 
hearings system only on welfare grounds. Children 
aged between 8 and 12 will be dealt with for 
offending only through the children’s hearings 
system, but referral on an offence ground will still 
be competent. Children aged between 12 and 16 
will be prosecuted if the offence is serious enough 
to be dealt with on indictment. The Lord Advocate 
issues guidance on that. Otherwise, they will be 
dealt with by the children’s hearings system. 
Children aged 16 or 17 who remain on supervision 
through the children’s hearings system will 
continue to be managed in the system or can be 
prosecuted. The decision on that will be made 
between the procurator fiscal and the reporter. 

That is our understanding of the changes and 
what they will mean if the bill is passed. 

Christina McKelvie: The consequences that a 
child’s acceptance of an offence at a hearing can 
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have for their future plans and career have been a 
big topic in the evidence that we have taken. I 
have a copy of your letter and I welcome the fact 
that the Government is examining how the 
disclosure system affects people who accepted an 
offence when they were young and what impact 
that has later in life. Can you give the committee a 
further update on how that is progressing? 

Adam Ingram: We propose to introduce the 
new ground that the child’s conduct has had or is 
likely to have a serious, adverse effect on the 
health, safety or development of the child or 
another person. That includes behaviour that 
might previously have been thought of as criminal. 
We expect that the new ground, rather than the 
existing offence ground, will be used for minor 
offending behaviour. I know that the issue has 
concerned the committee. 

Where offence grounds for referral are accepted 
or established, we believe that serious offences 
should continue to appear on disclosure 
certificates in the interest of public safety. 
However, we are keen to end the situation 
whereby, in some circumstances, offences are 
disclosed over a long period and in a manner that 
is disproportionate to the offence. We want to try 
to ensure that we strike the correct balance 
between the rehabilitation of individuals who 
conducted offending behaviour as children and the 
public safety of children and vulnerable adults, but 
we recognise the issues that the committee has 
raised and we intend to address them at stage 2. 

Ken Macintosh: I was going to ask about 
appeals to the sheriff, but can I continue Christina 
McKelvie’s line of questioning for a moment? I 
welcome the minister’s letter and his comments 
this morning. However, I want to clarify something. 
Children will still be referred on offence grounds, 
although you hope that the new grounds will be 
used for more minor matters. Whose decision will 
it be to refer a child on offence grounds or on the 
new criteria? 

Adam Ingram: Normally the reporter makes 
such decisions. 

Ken Macintosh: Another issue is whether a 
child, when an adult, can appeal against a 
childhood offence whose grounds they accepted 
at the time but which is now on their disclosure 
record. At the moment, I believe that it is very 
difficult for such a person to have that considered. 
Will you look into it? 

Laurence Sullivan: The Children (Scotland) Act 
1995 provides that a child, even when they are an 
adult, can challenge the grounds of referral that 
were established or accepted by them when they 
were a child—for example, if new evidence comes 
to light. That ability to review the grounds of 

determination is carried over into the Children’s 
Hearings (Scotland) Bill. 

Ken Macintosh: Assuming that no new 
evidence comes to light, we are talking about 
children who accepted grounds five or six years 
previously without realising the implications of 
what they were doing. I know of one case in which 
a young man accepted grounds that described his 
offence as a sexual assault, but it was actually at 
the relatively less serious end of the scale of such 
assaults. Sexual assault is a serious term and 
issue, but this was not quite on that scale. That 
offence is on his record, yet there are no grounds 
on which he can appeal it. Would you look at that 
kind of issue? 

Adam Ingram: Yes. Perhaps Laurence Sullivan 
will say more on that. 

Laurence Sullivan: That is a different issue 
from the review of the grounds determination. 
Offences such as the one that you mention would 
carry on to adult disclosure and under 
amendments that we propose to lodge at stage 2, 
the normal weeding rules would apply to it. Appeal 
would depend on the nature of the offence. The 
scenario that you outline in which someone 
accepts grounds without realising the 
consequences of doing so needs to be dealt with 
as a practice issue. I understand that the SCRA 
currently gives people leaflets that explain the 
situation and that it is also a practice matter for 
training panel members so that they make sure 
that a child is fully aware of the consequences of 
accepting a ground that might involve some kind 
of sexual offence and that the consequences of 
doing so might be with them for many years to 
come. On that basis, the child would make an 
informed decision about whether they wanted to 
accept the ground or whether they would like to go 
to the sheriff court to have the ground established 
conclusively by the sheriff. 

Ken Macintosh: Will the most minor sexual 
assaults—I am not sure whether I can use the 
word “minor”, but the less serious sexual 
assaults—be treated under the new grounds that 
you are talking about introducing or, by definition, 
will all sexual assaults be treated as serious 
matters? 

Adam Ingram: When defining what is a minor 
assault, one has to look at the individual 
circumstances of each case. I suggest that the 
reporter is in the best position to do that. However, 
I imagine that the principal reporter will issue 
guidance to reporters on the decision-making 
process. We need to explore the issue a wee bit 
further and I am more than happy to do that. We 
plan to lodge amendments at stage 2, but I would 
welcome a dialogue on the matter. 
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11:45 
Ken Macintosh: That is gratefully received. The 

system is based on protection of the child’s 
welfare, so it is anomalous to burden a child with 
carrying a potentially serious and damaging 
criminal record into adulthood. We must get the 
balance right. 

Let us move on to appeals and the role of the 
sheriff. The bill will extend sheriffs’ ability to 
implement different disposals. At the moment, a 
sheriff is able to overrule the decision of a panel 
on appeal but, under the bill, even when an appeal 
to a sheriff on a children’s panel decision has been 
unsuccessful, the sheriff will be able to change the 
decision on the basis that circumstances have 
changed. Why do you want to extend the power of 
sheriffs? Do you want them to have a far more 
senior, dominant role in the children’s hearings 
system? 

Adam Ingram: No is the short answer. The bill 
substantially restates the provision for the sheriff 
to conduct a wide review of the issues that a 
hearing considers in making its decision if the 
sheriff thinks it appropriate to do so. In practice, 
the power is used infrequently, so it should be 
regarded as a potential facility that depends on the 
circumstances rather than the norm. I am thinking, 
for example, of situations in which the 
circumstances of a child in residential or secure 
care have changed significantly. The sheriff will be 
able to release the child from the accommodation 
immediately without the child needing to wait for 
another hearing. I reiterate that we do not expect 
the power to be used frequently; nevertheless, it is 
appropriate for the sheriff to have that facility 
available to him. 

Ken Macintosh: When we heard evidence on 
the subject, we were told that there was quite 
strong resistance to the original power of appeal 
back in 1995 although the system has now grown 
accustomed to it. The power is rarely used, so I 
am interested in hearing why there is any need to 
extend it in the bill. Children’s panels can sit at 
short notice to consider cases when 
circumstances change. There is an underlying 
anxiety that the Government is extending the 
power because it is worried about the ECHR 
compliance of the tribunal system and therefore 
wants to involve the sheriff more. 

Laurence Sullivan: The background to this is 
that there are varying interpretations of the extent 
of the current appeal power in section 51 of the 
1995 act. As you say, the power was a matter of 
significant debate when that bill was before the 
Westminster Parliament. The children’s hearings 
system was set up by the Social Work (Scotland) 
Act 1968 and was amended by the 1995 act, 
which added appeal provisions with the clear and 
deliberate parliamentary intention of widening the 

scope of the review somewhat. Since then, there 
have been varying interpretations and some 
different case law on the matter. Our view—some 
stakeholders would not entirely agree with us—is 
that section 51 of the 1995 act already provides 
the facility for the sheriff to conduct a wide review 
when they consider that necessary. That argument 
was given significant credence in the SK v 
Paterson judgment last year, when the Court of 
Session referred specifically to the sheriff having 
investigatory-type powers. 

Our general aim is to remove the potential for 
misinterpretation of the power in the 1995 act in 
order to make clearer what that act did. 

That is all in the context of there being perhaps 
fewer than 500 appeals to the sheriff each year 
from children’s hearings. People will have the 
facility to do that if they so wish, but we are not in 
any significant way extending the provision. It is a 
facility for the sheriff to consider all the 
circumstances and to have a wide scope of review 
when the particular circumstances of a case justify 
that. However, that is not expected to be the norm. 

On ECHR compliance, the Government’s view 
is that the children’s hearing itself is an article 6 
compliant tribunal. It is perfectly reasonable to 
allow appeals from one article 6 compliant tribunal 
to another, in the same way as there can be 
appeals from the sheriff court to the Court of 
Session or from the Court of Session to a supreme 
court, when all those bodies are regarded as 
article 6 compliant tribunals. 

Ken Macintosh: That is helpful. One final point 
in passing is that a couple of witnesses have 
pointed out the anomaly that there can be an 
appeal to the sheriff court and to the Court of 
Session and that those can be pursued 
simultaneously by a relevant person or the child. 
In fact, people can claim for legal aid in both 
cases. Is the minister aware of that and, if so, 
does he intend to address it? 

Adam Ingram: I was not aware of that, but we 
shall address it. 

The Convener: I had hoped that the evidence 
session would be finished by 12 o’clock, but we 
have three remaining substantive issues to cover. 
I suggest that we take a short comfort break. The 
committee will reconvene no later than 12 noon. 

11:51 

Meeting suspended. 

12:00 

On resuming— 

The Convener: I reconvene the meeting and 
invite Claire Baker to ask her questions. 
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Claire Baker (Mid Scotland and Fife) (Lab): I 
have a couple of questions on the definition of the 
term “relevant person”. The bill proposes a 
significant change from the 1995 act in relation to 
who is defined as a relevant person. Concerns 
have been raised that the narrowing of the 
definition will exclude people such as long-term 
foster carers or grandparents who look after 
children. I appreciate that such people could be 
given the status of relevant person through the 
hearings process, but what is the thinking behind 
the changes? Is the definition being narrowed with 
the intention of excluding certain groups, including 
foster carers? 

There is also the issue of unmarried fathers. I 
have an additional question on that, but you might 
want to mention it now, too. 

Adam Ingram: The intention is to clarify the 
criteria for who will automatically receive relevant 
person status. That is defined in section 185. As 
you rightly say, in addition there is to be a test to 
allow someone to be deemed a relevant person, 
which is set out in section 80. That is intended to 
ensure that there is a route to inclusion for those 
who can demonstrate that they exercise significant 
control over the way in which a child has been 
raised, rather than day-to-day control on a 
temporary or short-term basis. As you suggest, 
grandparents who look after a child for a good part 
of the working week or long-term foster carers 
would certainly come into that category. 

Claire Baker: Is there a danger that that will 
introduce a fairly complex mechanism for such 
people, when it is currently simpler for them to be 
identified as a relevant person? Is there a problem 
with those groups having that status that has led 
to the proposed changes? 

Adam Ingram: There are problems with 
establishing who has relevant person status. That 
is why we set out to clarify exactly who should 
have that status automatically. However, we know 
that there are grey areas. A process has been put 
in place to clarify the situation of individuals who 
are in those grey areas. That is a sensible 
approach. 

Claire Baker: We received evidence that there 
should be a mechanism to review the status of 
relevant person, because the person’s role in the 
child’s life might change during the hearing 
process. Has the Government considered that? 

Adam Ingram: That can perhaps be done 
through the hearing review process. 

Laurence Sullivan: The intention is that when 
someone seeks to be deemed a relevant person, 
that will be established at the outset by a pre-
hearing panel. That is obviously best for everyone, 
because the child, the potential relevant person 
and any other relevant persons will know who will 

be at the hearings and involved in them. It is 
intended that that will be an up-front one-off 
decision. We are considering whether it would be 
necessary to try to build in a provision for 
reviewing that decision if a new potential relevant 
person emerged who was not there at the start, or 
someone was deemed not to have relevant person 
status during the course of the hearing or the 
hearing process. That will partly depend on how 
long the child might be in the system. We are 
considering that matter to ensure that we get 
things right. 

Claire Baker: The other group that I mentioned 
was unmarried fathers. Unmarried fathers with 
children who were registered prior to the Family 
Law (Scotland) Act 2006 would have a status that 
would be different from those with children who 
were registered after it was passed. Do you want 
to make additional points about unmarried 
fathers? Concerns have been expressed about the 
status of unmarried fathers in the new system and 
whether the provision is ECHR compliant in 
respect of the right to family life. 

Adam Ingram: Under the 1995 act, a contact 
order is not sufficient for an individual to be a 
relevant person. Only a parent who enjoys 
parental responsibilities or rights under part 1 of 
that act, or any person in whom parental 
responsibilities or rights are vested by virtue of 
that act, is a relevant person. There is a further 
category in the 1995 act: those who appear 
ordinarily to have charge of, or control over, the 
child. That is a question of fact, and the full 
circumstances need to be considered. As we have 
just discussed, the reporter will initially determine 
whether a person meets the test, and they can 
refer to that in a pre-hearing. However, a person 
who claims to be a relevant person has no legal 
right to have their case considered by a panel, and 
they do not have any right to attend a business 
meeting or pre-hearing to make their case. It is not 
appropriate that the reporter who is the adversary 
of the relevant person should have a role in 
deciding who is or is not a relevant person. 

The bill will put in place a process in which there 
will be a clear right of consideration of a person’s 
relevant person status by a hearing. Once a 
person is deemed to be a relevant person, they 
will have the rights of a relevant person. 
Obviously, quite a difficult decision might need to 
be made in a pre-hearing. We think that 
independent advice from the national convener 
would be required on such issues. 

Claire Baker: You recognise that the pre-
hearing panel might need to make a difficult 
decision on whether an unmarried father should 
have relevant person status. I am reluctant to go 
back to the legal aid discussion. For clarification, 
however, I think that you said, when we were 

631



3543  5 MAY 2010  3544 
 

 

discussing legal aid, that a person who was going 
through the pre-hearing panel process would not 
be able to claim legal aid at that stage, but would 
have access to legal aid if there was an appeal to 
the sheriff court. 

Adam Ingram: That is correct. 

Christina McKelvie: I would like to move on to 
issues relating to implementation and 
enforcement. The bill will slightly change the 
provision on a hearing’s being able to request that 
the reporter ask for an enforcement order against 
a local authority, by transferring the power from 
the reporter to the national convener and by 
removing the discretion on whether to pursue with 
the sheriff. Will you give us an understanding of 
the impact of that? Should we consider that matter 
further? 

Adam Ingram: We are trying to ensure that the 
discretion belongs to the children’s hearing. 
Essentially, we are reinforcing the status of the 
children’s hearing as an independent tribunal. We 
have an opaque process at the moment. We have 
reviews, and it is remitted to the principal reporter 
to engage with local authorities on compulsory 
supervision orders. However, that process does 
not include the child or the relevant person in any 
discussions. We think that the process ought to be 
more transparent and open. 

Local authorities, in particular, may fear that 
there will be an immediate leap towards an 
enforcement order, but that is not the case. There 
will have to be two full review hearings, with plenty 
of opportunity to engage with all the partners 
before the national convener will be allowed to 
apply to the sheriff court for an enforcement order. 
We have introduced the measure primarily for the 
sake of openness and transparency, and to 
underline and reinforce the status of the children’s 
hearing. 

Christina McKelvie: Currently, how many 
cases go as far as the sheriff for enforcement? Are 
issues usually resolved within the process? 

Adam Ingram: The feedback that we have 
received from the children’s reporter service 
indicates that no cases have gone to the sheriff. 

Denise Swanson: The policy memorandum 
indicates that 10 cases were reported but none 
reached the final stage. 

Laurence Sullivan: The existing enforcement 
mechanism, under the 1995 act, was inserted by 
the Antisocial Behaviour etc (Scotland) Act 2004, 
so it has been in force for only a few years. That 
probably explains why the number of cases that 
have been reported is small. Prior to the 2004 act, 
the only way in which to enforce a supervision 
requirement from a children’s hearing was to take 

an action to the Court of Session, which seems 
somewhat disproportionate. 

Adam Ingram: I re-emphasise that the national 
convener has no powers of enforcement over local 
authorities. In this instance, they will be the 
conduit for a decision by a children’s hearing to 
take a case to the sheriff court. They will not be an 
active player in the process. 

Christina McKelvie: One issue that caused the 
question to be explored was the fact that, in some 
cases, the circumstances of the child change a 
few weeks after the decision has been made, so 
there is discretion to proceed or not to proceed. 
Will the procedure that you have described—the 
two meetings—be enough to ensure that, if a 
child’s needs change, those changes are taken 
into account and the best decision for the child is 
taken? 

Adam Ingram: In such circumstances, the local 
authority has a duty to instigate a review hearing, 
at which the circumstances should be addressed. 
However, the possibility that the local authority will 
not do that is a cause for concern. The ball is in 
the local authority’s court—it must ensure that it 
fulfils its functions. I am sure that children’s 
hearings will discuss any changed circumstances 
and make appropriate changes to the orders on 
which they originally agreed. With the provision, 
we are trying to encourage a partnership approach 
between children’s hearings, local authorities and 
others. 

12:15 
Christina McKelvie: We heard in evidence that 

health, especially adolescent psychiatric services, 
plays a huge part in the holistic needs of a child. 
How will the children’s hearings system take that 
into account? Should health also be subject to 
enforcement? 

Adam Ingram: It is important that there are 
clear lines of accountability. That is why the local 
authority has the statutory obligation to deliver. 

Obviously, we want appropriate multi-agency 
arrangements to be brought into play. However, 
we do not want to dilute the local authority’s 
responsibility for implementing the decisions of 
children’s hearings, which is why we want to 
maintain that clarity around local authorities’ 
obligations. 

I recognise that other agencies ought to play 
their part. As you know, we are trying to 
encourage multi-agency working in a range of 
areas. I would be prepared to consider any 
relevant amendments on that. 

Christina McKelvie: In my experience, a few 
care plans fell down because the health element 
was not happening as well as it should and there 
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was no access to services. I would welcome any 
exploration of that, so I might take up your offer 
that you would consider an amendment on the 
issue, if I were to lodge one.  

Elizabeth Smith: On secure accommodation, 
could you clarify whether it is envisaged that the 
hearing’s decision and the decision of the chief 
social worker can be appealed against, or is the 
latter meant to supersede the former? 

Adam Ingram: Both. 

Elizabeth Smith: Both? 

Adam Ingram: There is an additional right of 
appeal on the chief social worker’s decision.  

Elizabeth Smith: I have to say that that is not 
particularly clear from the bill. How will the 
changes in secure accommodation authorisations 
and implementations address the ECHR concerns 
that have been expressed by one or two people 
who have provided us with evidence? 

Adam Ingram: The bill makes provision for a 
right of appeal to a sheriff with regard to the 
implementation by the chief social worker of 
secure accommodation authorisation. That is an 
additional right of appeal. Given the nature of a 
secure accommodation placement, which involves 
the deprivation of a young person’s liberty, our 
position is that it is absolutely right that we retain 
the part of the process that allows for a 
professional judgment about whether a placement 
in secure accommodation is in the best interests of 
the child at that point in time.  

There is uniform agreement that only young 
people who must be in secure accommodation 
ought to be there. When the idea of removing the 
discretion of the chief social work officer was 
consulted on, the proposal found no favour with 
our consultees.  

The Children’s Hearings (Scotland) Bill therefore 
acts to make the entire process transparent. That 
is why it provides for the setting of standards of 
decision making through regulations, and for a 
right of appeal to the sheriff in respect of the 
decision of the chief social work officer. 

Elizabeth Smith: Are the two things tied 
together? Was the right of appeal against both 
persons something that bothered you about ECHR 
compatibility, or was that a separate issue? 

Adam Ingram: It was a separate issue. There 
was concern about the transparency of the 
process whereby the chief social worker and the 
head of the secure unit were making a decision. 
That concern involved the reasons for that 
decision—for example, whether it was cost driven. 
We need to make that process much more 
transparent, and the bill addresses those issues.  

The Convener: That concludes our questions to 
the minister today. Thank you for your attendance. 
We look forward to receiving your supplementary 
written evidence on legal aid.  

Adam Ingram: I will try to ensure that it is 
understandable. 

The Convener: It would be helpful to the 
committee if it could be written in simplistic and 
easy-to-understand terms. I think that the only 
person around the table who truly understands the 
legal nature of the issues is the committee’s 
adviser, Professor Norrie. Of course, that is what 
keeps him in a job. [Laughter.] Would it not be nice 
if we did not have to keep too many lawyers in 
jobs? 

We will suspend briefly to allow the minister to 
leave. 

12:21 

Meeting suspended. 
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LETTER FROM THE MINISTER FOR CHILDREN AND EARLY YEARS, 20 
MAY 2010 

1. During the committee’s evidence taking session on the Children’s 
Hearings (Scotland) Bill on 5th May, I undertook to write to clarify certain 
points regarding the scheme envisaged for state funded legal 
representation before children’s hearings and associated court 
proceedings.

2. I appreciate that the relevant provisions of the Bill, which will amend the 
Legal Aid (Scotland) Act 1986 (“the Legal Aid Act”), are complex. It is clear 
from the questions raised that members have spent some time working 
through the provisions. I am grateful for their diligence in doing so which, 
as I will come onto, has revealed an issue which could helpfully be 
addressed by an amendment at Stage 2. 

3. Despite the legislation’s complexity, which is unavoidable I’m afraid, I hope 
this letter will reassure members that the proposed scheme for state 
funded representation will, in practice, be straight-forward and effective. As 
elaborated below the intention is essentially that representation before 
children’s hearings (in respect of both children and relevant persons) will 
be funded by assistance by way of representation (“ABWOR”), while 
representation before the courts will continue to be funded by children’s 
legal aid. The differences between these funding mechanisms are of 
importance to the solicitors providing representation and the Scottish Legal 
Aid Board (“the Board”). For these professionals ABWOR and legal aid are 
already familiar concepts. They are well used to using different aid types 
for different types of proceedings in both the civil and criminal justice 
systems. For those in receipt of state funded representation though, the 
complex legislative arrangements should be no more than the hidden 
wiring behind a system which affords appropriate levels of representation 
as and when it is required. 

Representation before hearings 

4. Representation for both children and relevant persons before children’s 
hearings will ordinarily be funded by ABWOR. ABWOR is a flexible funding 
mechanism designed for use in connection with tribunal, as opposed to 
court, proceedings. It is therefore well-suited to a lay tribunal such as 
children’s hearings.

5. During the evidence taking session Ken Macintosh expressed concerns 
that the Board’s involvement in funding decisions may produce delays in 
the hearing process. It is primarily because of that risk that the 
Government considers ABWOR to be the most appropriate aid type for 
hearings. With ABWOR there is no application to the Board, decisions on 
eligibility are taken directly by the child’s or relevant person’s solicitor. 

6. In legislative terms, ABWOR will be made available for children’s hearings 
by virtue of regulations made under the existing section 9 of the Legal Aid 
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Act. Regulations made under that section will prescribe the relevant 
eligibility criteria, just as they prescribe the eligibility criteria for ABWOR in 
relation to all other categories of proceedings. For ABWOR in relation to 
children’s hearings, the Government intends to prescribe the eligibility 
criteria that section 178 of the Bill sets out in the proposed new section 
28K of the Legal Aid Act. Eligibility for ABWOR will therefore be assessed 
according to the same “effective participation” test that is currently used for 
assessing eligibility for state funded representation under the Children’s 
Hearings (Legal Representation) (Scotland) Rules 2002 as amended by 
the Children’s Hearings (Legal Representation) (Scotland) Amendment 
Rules 2009. That test has been devised to meet the requirements of the 
European Convention on Human Rights as articulated in the cases of S v. 
Miller in 2001 and S.K. v. Paterson in 2009. 

7. Whilst it is anticipated that children and relevant persons will generally 
choose their own solicitor ahead of a hearing, it is recognised that this will 
not always happen. In particular, the short-timescales for hearings to 
review child protection orders may make it practically impossible for a 
solicitor to be found before the hearing. In other cases the child or relevant 
person may have sufficient time to find a solicitor but nevertheless may not 
do so. Faced with a child or relevant person who is clearly in need of 
representation, the hearing will be able to continue the proceedings to 
allow that person time to find a solicitor. Yet this may not be an entirely 
satisfactory solution if the hearing has to make an interim order affecting 
the child’s liberty. In the Government’s view such orders should not be 
made, even on an interim basis, in relation to an unrepresented child. 
Accordingly, the Bill provides for children’s legal aid to be made available 
to children in such situations automatically (that is without any means or 
merits tests being applied). 

8. Automatic children’s legal aid is a back-stop, designed to ensure that no 
decisions affecting a child’s liberty are taken without the child being 
properly represented. As the liberty of a relevant person is never at stake 
in a children’s hearing, the Government does not consider it necessary for 
automatic children’s legal aid to be made available to relevant persons. 
Representation for relevant persons before hearings will always be funded 
by ABWOR. 

Representation before the courts 

9. Representation for both children and relevant persons in court proceedings 
arising from children’s hearings (largely grounds for referral proofs and 
appeals) will be funded by children’s legal aid. This is consistent with the 
current position under the Legal Aid Act and the Children (Scotland) Act 
1995.

10. The Bill will change the current position insofar as it will transfer the 
responsibility for granting children’s legal aid from sheriffs to the Board. 
The Government’s reasons for proposing this change are set out at 
paragraph 459 of the Policy Memorandum. The Government does not 
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anticipate that the Board’s involvement will lead to delays in granting legal 
aid. The Board already grant children’s legal aid in appeals and there is no 
evidence that this causes any delay in the process.  

11. The only circumstance in which the Government does not believe the 
Board will be able to process applications promptly enough is in relation to 
applications for variation or termination of child protection orders under 
section 46 of the Bill. This point was raised by Margaret Smith in the 
committee’s evidence taking session and I am grateful to her for bringing it 
to my attention. As my officials confirmed, it is an oversight that automatic 
children’s legal aid is not available for such sheriff court proceedings. The 
Government will bring forward an amendment at Stage 2 to rectify this. 

12. Committee members will of course recall and be reassured that the Bill will 
confer powers on the Scottish Ministers to extend the availability of 
automatic children’s legal aid and, as stated, Ministers can already extend 
ABWOR by regulations. Therefore, in the unlikely event that the Board 
does prove unable to process all the applications it receives for children’s 
legal aid rapidly enough there will be ways of addressing that after the Bill 
is passed and in force. 

13. During the committee’s evidence taking session, Ken Macintosh asked 
about the changes to the eligibility criteria for children’s legal aid. In 
particular, he noted that the current test which takes into account “the 
interests of the child” is being removed and replaced with a test of 
reasonableness. I should clarify that the Bill retains the best interests of 
the child test for assessing the child’s eligibility. This test is only being 
dispensed with in relation to a relevant person’s application for children’s 
legal aid, in which context a test of reasonableness will apply. 

14. During my evidence session Ken Macintosh also asked for a further 
explanation on safeguarders, curators and legal representatives.  In brief, 
the role of the safeguarder is to safeguard the interests of the child in 
proceedings.  Their role is to provide support and advice for the 
proceedings.  Safeguarders should always provide written reports for 
children’s hearings, reflecting the child’s best interests.  They may provide 
a report for the sheriff in court proceedings or they may choose to become 
a party to proceedings.  Safeguarders are often appointed where there is 
conflict of interest, for example, between the child and parent. 
 Safeguarders do not represent the child and they do not take instructions 
from the child. Representation for a child or relevant person is facilitated 
through the appointment of a legal representative where 
appropriate.   Section 30(2) (g) of the Bill enables the conferring of 
functions on safeguarders by regulations.  This provision provides 
opportunity for consultation with a variety of partners to fully explore the 
role of the safeguarder at the children’s hearing and before the sheriff.  
The use of curators and safeguarders is outlined at Col 3533 of the official 
report.
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15. I also spoke about the role of the reporter in framing grounds for referral 
reported at Col 3537.   I wish to make clear that the practice of drafting 
grounds for referral and the associated statement of facts is entirely a 
matter for the Principal Reporter.

16. Finally, may I take the opportunity to clarify our policy intentions on the 
deemed relevant person status which is reported at Col 3541 of the official 
report.  We wish to ensure that the test set out at section 80(3) of the Bill 
covers people who exercise significant control over the way in which a 
child is brought up, as opposed to the day-to-day control that is often 
exercised, perhaps by extended family members providing informal day 
care.

Adam Ingram 
Minister for Children and Early Years 
20 May 2010
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Anderson, John 
Angus Council 
Association of Chief Police Officers in Scotland (ACPOS) 
Children 1st 
Children in Scotland 
Children’s Panel Advisory Group (CPAG) 
Cl@n Childlaw 
Dumfries and Galloway Council 
East Ayrshire Council 
East Lothian Council 
East Renfrewshire Children’s Panel Advisory Committee and Children’s Panel 
Glasgow Bar Association 
Glasgow City Council 
Highland Child Protection Committee 
Inverclyde Council, Clerk to the CPAC 
Inverclyde Council, Social Worker Services 
Law Society of Scotland 
North Ayrshire Council 
North Lanarkshire Council 
Renfrewshire Council 
Scottish Association of Children’s Panels (SACP) 
Scottish Legal Aid Board (SLAB) 
Shetland Children’s Panel 
Social Work Inspection Agency (SWIA) 
South Ayrshire Council 
South Lanarkshire Council 
Unison 
West Lothian Council 
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SUBMISSION FROM JOHN ANDERSON 

1. The introduction of the new Children’s Hearings (Scotland) Bill will 
inevitability create a more adversarial children’s panel. 

2. The current proposals change the ethos of the hearing system which 
proposes the end of the ability to recruit lay panel members. The current 
proposed Bill instigates a quality assurance regime for a voluntary 
organisation. Panel members will be given a hearing system that pits 
them against all others involved in the hearing. The National Convener 
will control the hearing decisions by guidance and policies disguised as 
training. This will also prevent the actual views of the child being reached 
as adults take over their representation in the name of rights. 

The appointees to the panels will be insufficiently representative of the 
families before them, being weighted towards middle class, professional 
people. There will also be difficulty in attracting applications from the less 
advantaged, from ethnic minorities, from young adults, and in some 
places, from males.  

3. Fears portrayed by the original critics of the current hearing system will 
be the norm under this Bill. No two hearings in the same day in the same 
place are the same. National standards relate to outcomes not decisions 
of hearings. Hearing decisions can be reviewed, appealed, in effect 
reintegrated until an appropriate plan can be reached, in essence 
protecting the child through the process. Panel members are best placed 
to function as gatekeepers in all aspects of rights. Panel members in the 
hearing system form a fair, honest and independent tribunal. I have not 
been persuaded that the hearings system will be a tribunal or an 
administrational organisation designed to agree at hearings and not 
make independent decisions.

4. Kilbrandon principles are not dead, these principles are still desirable 
today.

The radical proposal, which was in due course put into practice, was to 
remove children under sixteen years of age from adult criminal 
procedures, with the exception of extremely severe offences, and to 
bring all cases in need of "compulsory measures of care" before a lay 
panel of three members, the Children's Hearing. This, it was judged, 
would provide the necessary conditions for satisfactory assessment and 
appropriate disposal, namely: an informal, relaxed setting, with 
reasonably skilled interviewers provided with reliable background 
information, with adequate time to promote effective communication 
between all concerned, and especially, an atmosphere conducive to the 
child's participation. (Kilbrandon)

5. Addressing the child’s needs are the triggers to give better choices to 
children and families. Compulsory measure of care was the measure for 
children being referred to address those needs. Decisions made by 
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reasonably skilled interviewers, not professionals in law or social care. I 
feel we have lost the panel member in the quest to get agreement from 
the paid stakeholders to this Bill. The volunteers make the children’s 
panel a unique independent organisation.

SCRA Principal Reporter/Reporters 

6. Last year there were changes made to the role of the reporter at the 
hearing. It was accepted that because of the way we manage our 
hearings, a reporter could be perceived to collude with the hearing in 
their decision. It was also concluded the reporter should not be adviser 
to the hearing, as they had an interest in the hearing outcome.

7. The reporter receives the referral which they investigate to deem if they 
have a prima facie case. The reporter has the legislation to decide if a 
children’s hearing should be convened with grounds of referral. The 
reporter considers if offence grounds or grounds relating to care and 
protection need to come before a hearing. The reporter has therefore 
decided to prosecute the ground of referral before a hearing. Accepted 
grounds at the hearing could lead to a criminal record panel member do 
not ascertain any burden of proof, but they can refer the ground to the 
sheriff, whither accepted or not. 

8. The reporter now has professional interest in the outcome of the hearing. 
In September SCRA addressed this issue of the reporters role in the 
hearing. This entailed that no contact would be made with the panel 
members’ prior to the hearing, to prevent any perception of collusion.
The Reporter would enter the hearing room with all participating relevant 
persons and leave with them at the end. The Reporter is only allowed to 
submit counsel during the hearing; this is equivalent to offering a 
suggestion to the hearing which can be challenged by the child or 
relevant person’s solicitor or adviser. The Bill raises the bar by 
introducing a possible adversarial approach of the reporters’ role. The 
reporter will interject at the hearing: 

 if the hearing has not discussed a material issue  
 if a panel member has not given reasons for their decision, the 

decision is unclear or incompetent
 if the hearing has failed to ask for someone’s views on a material 

issue

9. Panel members may have decided that an issue is to be withheld from 
the discussion under s171; the reporter would not have knowledge of 
this due to not having contact with the panel before the hearing. It is for 
the chair of the hearing to make sure all panel members give a decision 
and good reason for that decision, not the reporter. The reporter has an 
interest in the decision, in that they have referred the child for 
compulsory measures of care. If they do not agree with the hearing 
decision or the reasons, it would be adversarial to interject at the 
decision point. It would also be seen as adversarial to call a decision 
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incompetent. It would be the responsibility of the chair of the hearing to 
make sure all competency standards are met. The reporter can only give 
their submission; the direction of such submissions is questionable as to 
their desired outcome. The reporter’s recourse would be to appeal the 
decision or to arrange another hearing. The reporter should have equity 
of arms and the rights to ask for an appeal where no compulsory 
measures of care are implemented were they deem necessary.

10. Panel members must decide to take whatever course they feel is the 
right course, but should be careful not to weigh the reporter’s 
recommendation above others without due reverence to other’s views or 
recommendations. The reporter will have no input relating to the written 
reason for the hearing’s decision.

11. However the truth is far from the concept put forward in September. I 
have covered over twenty five hearings from September in all six areas 
of Glasgow, in which I have encountered more than 12 different 
reporters. Only one followed the guidance and policies laid out above. 
Some are present through the whole hearing, some remain while panel 
member write reasons, and some have returned to pre-change days and 
give unsolicited opinions to panel members during hearings. Reporters 
help panel members while written reason sometimes in the tea room 
after the hearings.

12. The truth is that we are nowhere nearer the needed changes to the 
reporter’s role. There is no possible solution other than separation of the 
procurator from hearing adviser as reporters are still advising panel 
members. More disturbing is the government has gone for no adviser, to 
be leaving this aspect of advice to training is not fit for purpose. Panel 
members should have the opportunity during the hearing to independent 
advice within the hearing setting, phone a friend is incompetent. 
Believing all volunteer panel members can be trained to a quality of 
understanding is not fit for purpose.

13. The draft Bill which was rejected by SCRA proposed a different model. 
This split SCRA, providing reporters to investigate and procurate 
grounds. the remainder merging with CHS to provide hearing advisers 
who could without prejudice provide hearing management and advice. 
This was an appropriate model which would have addressed all issues 
around the aspects of advisers and the role of the reporter.

14. If, or should I ask the question “Why should the reporter have the right to 
attend a hearing”? Yes, the reporter needs to attend the initial hearing 
with grounds of referral and any subsequent hearing with new grounds. 
Panel members write reason for their decision once the hearing has 
completed, which covers the hearing report the reporter keeps. Panel 
members could attend court if required to give evidence though this 
would make it hard to recruit panel members. Panel members decide if 
continuous compulsory measures of care are needed or not, at reviews. 
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Why would a reporter need to attend a pre-hearing or review? So why 
does the reporter have the right to attend a hearing. Appeals! 

15. The draft Bill changed Appeals to reviews where sheriffs review hearings 
decisions. Panel members were severely against this change from 
Appeals to reviews. The Bill Team changed this back to appeals 
semantically; it still is a review. Other than the changes made to 
appease SCRA, not a lot of other changes have been made to this Bill 
from the Draft. As to the question of Appeals, what panel members 
asked was that Reviews go back to Appeals specifically so that the task 
facing the sheriff is not to re-examine the evidence which was before the 
hearing.

“Instead the sheriff’s task is to see if there has been some procedural 
irregularity in the conduct of the case; to see whether the hearing has 
failed to give proper, or any consideration to relevant factor in the case; 
and in general to consider whether the decision reached by the hearing 
can be characterised as one which could not, upon any reasonable view, 
be regarded as justified in all the circumstances of the case”  (Prof 
Kenneth McK Norrie, Children’s Hearings in Scotland, Second edition 
Grounds of Appeal page 213)

16. My interpretation of the new legislation asks sheriffs to re-examine the 
hearing’s decision. It is not an appeal due to an irregularity, it is a review 
of the evidence to justify the hearing’s decision. Also “the sheriff may 
(but need not) hear evidence before determining the appeal” 150 
Procedure (4). Should this not actually read must hear evidence if it is a 
review? The constant reviewing of hearings’ decisions, especially if the 
sheriff constantly change those decisions, endangers the hearings ability 
to make decisions in the first place. If, in the sheriff’s review process, 
they do not take the same evidence as the hearing or take further 
evidence in changes since the hearing, their decision becomes tentative 
and subject to further appeal. The previous legislation stipulated that the 
appeal process meant that the sheriff in most case heard evidence to 
assess the burden of proof as to an irregularity. The sheriff has an 
obligation to process the appeal by hearing the evidence to prove either 
irregularities or whether or not a decision made by a hearing was based 
on justifiable reasons. It also asks the question, should the National 
Convener or hearing be able to appeal a decision of the sheriff if they 
uphold an appeal (review)? Maybe that question is left to ECHR. 
However, panel members will see many more upheld reviewed cases 
from the sheriff. With more legal reps this is an inevitable prospect.

17. SCRA proposes that the changes recently made to the role of the 
reporter meets the Perception rule.

18. The Bill proposes to quality train panel members to manage the legal 
dubieties at the hearing. It proposes that if panel members need advice 
they need to adjourn the hearing to phone for legal or procedural advice 
from a help line. (This was termed by panel members at recent events 

643



as “Phone a Friend”) The proposals go further in that panel members will 
be effectively trained and this phone line will be needed less as this 
quality training embeds in experienced panel members. It is very obvious 
to me that under the current Bill arrangements SCRA cannot meet any 
perceived aspect of the role of the reporter. As long as the reporter is the 
procurator of grounds then they should not be involved in the hearing 
management or processes. Whether or not the reporter should have a 
right to attend a hearing, if not sorted in this Bill, will be sorted by all the 
new case law heading this Bill’s way. 

CHS & National Convener  

19. During the initial consultation process, changes were being discussed to 
the children’s panel system. Panel members asked for amendments to 
the 1995 Act to address the problems facing them at hearings. GIRFEC 
brought Glasgow panel members together at Strathclyde University to 
complete consultation documents online. I ran six consultation evenings 
for around 200 members in 2008. Some main issues where raised by 
panel members— 

 Someone to represent the hearings system 
 Modernisation of the grounds of referral (Less grounds, two ground 

model, offence and care and protection) 
 Decisions of hearings were carried out as a duty of the local 

authority. If the local authority could not comply within two to three 
weeks, it was returned as a review to the hearing system.  

 Investment in local authorities to support panel members. 
 That the age of criminal responsibility was raised to an appropriate 

level or remove the criminalisation of children.  
 The Kilbrandon principles must remain the principles of the 

hearing, especially panel members from there local area.

20. The current Bill holds no resemblance to what panel members 
requested.

21. The National Convener needs only to approach the local authority to 
discuss how it will address issues relating to the local authority. There is 
no legislation to bind any forms of collaboration between the CHS and 
the local authority.

22. Why would Area Support Teams need or wish an elected official from a 
local authority? What function or influence would this person have as a 
member of the AST?

23. Under these current proposals local authorities would be better removing 
themselves from any involvement in the AST or CHS.  

24. There are no gains for a local authority to be involved within either. If the 
idea is to create a NDPB then it should administrate its own body 
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financially or resourceful – that way there is no one to blame when its 
needs increase to out weigh its capacity to cope. 

25. One of the strengths of the current system is the ability to work with the 
local authority as a partner. Authority chairs have worked tirelessly, 
building good will within local authorities, social work departments, 
schools, local resources, police and community agencies. Local authority 
accountability, though desirable, will have a negative effect on working 
relationships. Panel members armed with such power will wield it as they 
see fit, not just appropriately. It changes the atmosphere in the hearing 
setting to one of adversarial. What most panel members would find more 
appropriate is the decision being returned to a hearing if it cannot be 
implemented. This allows the panel members to adjudicate the problems 
facing the implementation of the care plan, which should be statutory, 
but within the Social Work (Scotland), Act with sections stipulating the 
review process for non-implementation.  

26. Putting the onus on the providers of resources to facilitate the care plans 
they provide to address the child’s needs. Children’s hearings decide if 
compulsory measures of care are needed to address the child’s needs. 
These needs are provided for by the local authority as corporate parent; 
it should be the responsibility of the local authority to comply with the 
hearing’s decision. If the needs of the child change, the review process 
returns the child to the hearing. The new legislation asks the panel 
members to be the monitor of the social work care plans. Panel 
members would need to construct reasons explicitly detailing the local 
authority’s responsibilities. This makes the National Convener the 
regulator of the local authority’s resources. However it returns me to the 
hearing setting: it’s hard at present negotiating resources, being realistic 
in what the social work services can provide appropriately to the child. 
This turns the table quite considerably in empowering panel members to 
insist that local authorities provide resources they do not have. Taking 
Glasgow, for example, there are over 3000 children on supervision 
orders – 3000 children with different needs with the same expectations 
of compulsory measures of care. Panel members act in isolation of this 
concept by dealing with the child they have in front of them at the time, 
dealing exclusively with resources needed for that child. Are we now 
asking panel members to manage resources by being aware how they 
allocate resources to all children in their authority?  

27. Does the panel still hold the status of tribunal if the CHS is a body to 
administrate the hearing system?

28. Does the hearing hold a different status from that of the National 
Convener?

29. Panel members are not employees of the CHS; they do not need to 
comply with anything the National Convener instructs, they can just 
resign.
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30. This is important as to the control of the hearing’s decision and how the 
hearing is conducted by the hearing chair. The AST will take over the 
role of the CPAC in monitoring panel members. However, the National 
Convener will have the control of the monitors who monitor panel 
members. The National Convener will quality assure hearing training to 
enforce guidance and policy for making hearing decisions. So, though 
there is a commitment not to interfere in the hearings decisions, the 
National Convener will be the hearing regulator, not the panel member 
champion.

31. The monitoring of panel members is better provided by an independent 
body. Self monitoring or self regulation within businesses with 
employees is driven by profit and loss. In a voluntary organisation, 
especially one dealing with children’s futures, self monitoring is not fit for 
purpose. The only appropriate way to monitor panel members is through 
an independent monitoring body. This could be a national Children’s 
Panel monitoring system or, if the hearing still holds the status of tribunal 
in the new legislation, through the tribunals counsel, (ACJS) who could 
set up a voluntary monitoring body to monitor the CHS much like, but 
more independent than, the current CPAC.

32. There are major problems with the National Convener’s ability to 
administrate their own agency. For instance, one of the main Kilbrandon 
principles is local panel members on every hearing. How!! The hearings 
are organised by SCRA, not the National Convener. SCRA retain the 
hearing accommodation, not the CHS.  

33. Section 20 – Provision of accommodation for children’s hearings 
stipulates that it is the reporter that sets up the hearing accommodation 
and not the National Convener.

34. Part 1: 8 “so far as practicable” the reporter will arrange the hearing in 
the child’s local authority: there is no statute stipulating it will be in the 
local authority, means will override need.  

35. Though the AST schedule panel members, it will be the responsibility of 
SCRA to arrange the hearing settings. How can the AST make sure that 
the hearing is populated by panel members from the child’s local 
authority if they have no control over where the hearing will be held?

36. The cost of training panel members to this higher quality will soar as 
hearings increase in case durations. I have been scheduling about ten 
thousand hearings a year for around five years. In that time I have been 
told that due to GIRFEC or other early intervention approaches, hearings 
would decrease in numbers. However, these schemes do not decrease 
the number of hearings. It is, however, factual to say that new legislation 
increases significantly the duration per case. Cases are more 
complicated, increasing their duration, thus reducing the numbers of 
cases that can be scheduled in a morning or afternoon slot.
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37. Glasgow schedules 62 hearing slots per week; the reporters insert 3 to 4 
case per slot. If only two cases can be slotted per slot there would be an 
increase in slots. If a figure to represent a reduction due to GIRFEC or 
early intervention is added, the formula looks like 62 + 45 = 107 - 25% = 
77 slots per week. Three panel members are needed per hearing. Two 
hundred and nineteen members per week with a two to three week 
interval between hearings means I require nearly a thousand panel 
members to cover Glasgow hearings yearly, as we lose 23% of panel 
members per year, which increases the costs in the initial training 
requirement by 100%. Certainly not the picture that is being painted in 
the Bill. I believe the Bill’s estimates on cost for training to be under 
estimated. GIRFEC has, over the last five years, made no difference to 
the number of hearings. Early intervention has around 20 years to make 
an appropriate impact in the number of hearings. Hearings themselves 
are becoming more complicated to process. There are over 88 different 
languages in Glasgow, well over 15 different religions around 30 
different nationalities. There is deprivation, poverty, addiction, inter 
relationship families, single families not to mention racism or 
sectarianism. Holistically, hearings are situational; they exist on the day. 
Panel members exist in the hearings: for instance knowing the difference 
between Parkheed, Blackhill, Govan and the Mairns or knowing the 
different schools Govan High, Ballornock, even knowing the slang, 
Electric soup for Buckfast.

38. I need to stipulate I do not agree this can be trained: its instinctual not 
learnt. The Kilbrandon committee understood this local value in using 
panel members from the community. One of the strengths of the 
Kilbrandon principle was in recruiting panel members from the child’s 
community, an every day Jack or Jill who have their own lives, jobs, 
children, family lifes. The “quality of panel member training”, raises some 
concern in were do we draw the line. The Bill would leave us to believe 
that the training currently being given is not fit for purpose. Training 
currently proposed is to be delivered by the current training Unit though 
there maybe a reduction in number of training units to three. The 
difference will be the National Convener will “quality assure” the training 
to a higher standard. It is important to realise that quality is determined 
by the program sponsor, in this case the National Convener. The 
National Convener is the Champion of the hearing system should he 
guarantee outcome of the training to be a measurable quality. I see a 
conflict in that the National Convener will be the training quality assuror, 
panel member monitor and spokesman for the hearing system.  

39. Training is an important aspect of the hearing system; it has been an 
area of missed opportunities for many years. Panel members’ ability to 
administer hearings should have been taken out of the CHS control. The 
children’s panel should be added to the national curriculum for primary, 
secondary and colleges. Universities should have vocational adult 
programmes which provide qualifications relevant to panel member’s 
service. This would produce a pool of potential panel members to recruit. 
Continuous training would fill the gaps in current or changed legislation. 
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Using panel members from the child’s area would address current local 
issues which cannot be trained. The current prospective for training or 
continuous training does not meet any quality if it springs from the same 
government unacceptable sources.  

40. I don’t have enough space in these pages to construct the evidence or 
argument for or against. The constant removing of parts of this 
statement, coupled with my dyslexia, I hope has not made it difficult to 
follow. There are major problems with this Bill; it is not ready for 
consumption. There are no certainties in what will happen when dealing 
with volunteers who do not need to do what you want. Seventeen years 
as a panel member has taught me that panel members will only absorb 
so much stress and responsibility before resigning. The higher you raise 
the bar, especially for hearing chairs, males and those giving loads of 
their valuable time, the more difficult it will be to keep panel members. 
Initial training is all well and true, continuous training is essential, but 
experience and local knowledge cannot be taught. Panel members over 
the last few years have been hit by more and more levels of difficult 
complicated hearings, they cannot become confrontational as well it 
would be the last straw, in the ability to retain panel members.

41. The majority of panel members are not the monitors of local authority’s 
resources; they’re not legal eagles or professors in social sciences, they 
are lay members of children’s communities trying to help vulnerable 
children have and make better choices.

John Anderson 
26 March 2010 
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SUBMISSION FROM ANGUS COUNCIL 

1. On 19 August 2009 Councillor Alison Andrews, Convener of Social Work and 
Health, wrote to Mr Adam Ingram, Minister for Children and Early Years 
expressing, in the strongest possible terms, concerns that members of Angus 
Council’s Social Work and Health Committee have regarding the Children’s 
Hearings (Scotland) Bill. 

2. As Councillor Andrews expressed at the time it appears that many of the 
proposed changes are being progressed despite the negative impact they are 
likely to have on the Children’s Hearing Service. Since then COSLA has also 
expressed concern regarding this Bill. As Angus stated in its response to the 
original consultation, many local partnerships are working very effectively. It 
appears that effective partnerships, as we have in Angus, are being penalised 
by being disrupted to accommodate changes required to improve those areas 
not performing so well. 

3. The danger of introducing an additional central tier of accountability presents an 
even greater challenge to effective communication. The proposals recognise 
issues will be led by the centre, linking up with area support teams and that 
these teams will be expected to link with local partnerships. Unfortunately, the 
introduction of an additional layer of bureaucracy is unlikely to achieve clearer 
communication, better performance and closer community planning within 
effective partnerships. 

4. Angus does welcome the decision to meet the additional costs of these 
proposals centrally rather than place additional duties on an already very tight 
local authority settlement. However the Bill does include a new duty upon local 
authorities to report on how we give effect to the decisions of Children’s 
Hearings. Additional IT and administrative costs are likely to be involved with 
this and a review of this additional burden should take place next year. 

5. Councillor Andrews also expressed concern that the greatest risk of the Bill is 
that members of the community who are currently willing to volunteer time to 
act as a panel member will be unwilling to do so if they may be required to sit 
on hearings out of their own local authority area. 

6. To be effective panel members must be aware of the supports and services 
available where the child resides. This requirement alongside the need for their 
views to inform the development of local area strategies will place an additional 
burden that a significant number of volunteers may be unwilling to carry. 

7. The Bill continues to run the risk of both reducing the number of volunteers 
available to facilitate this essential service as well as reducing the effectiveness 
of current communication and strategic planning processes. 
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How helpful do you find the policy memorandum and financial memorandum 
accompanying the Bill? 

8. These memorandums are very full and lengthy and it is likely to take time 
before the full impact of these changes becomes clear. We do welcome the 
Government’s ambition for the Children’s Hearing system but would urge it to 
listen to local authorities and take on board COSLA’s proposals for a more 
integrated system. 

Do you have any comments on the consultation the Scottish Government 
carried out prior to the introduction of the Bill? 

9. The Scottish Government has led a very full consultation process to date 
regarding this Bill but has sadly failed to act on the concerns expressed 
regarding the central tenet of this legislation. For many local authorities such as 
Angus the current system is effective and does not require change. Instead of 
investing in a new national body and area partnership groups, additional 
investment would have been better targeted to those areas where difficulties 
existed.

R Peat 
Director of Social Work and Health 
Angus Council 
25 March 2010 
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SUBMISSION FROM ASSOCIATION OF CHIEF POLICE OFFICERS IN 
SCOTLAND (ACPOS)

1. ACPOS welcomes the Children's Hearing (Scotland) Bill as a major step 
in the modernisation of processes designed to assist children and their 
families.  By being child centred the bill aligns itself with the policy of 
"Getting it Right For Every Child".  It will also promote confidence in the 
Children's Hearing System, by its detailed provisions in respect of the 
recruitment, appointment and training of panel members. 

Caroline Scott 
Assistant Chief Constable and ACPOS General Secretary 
26 March 2010
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SUBMISSION FROM CHILDREN 1ST 

General comments 

1. Children 1ST welcomes this Bill’s efforts to modernise and improve the 
children’s hearings system. We affirm our commitment to strengthening 
and improving this uniquely Scottish system in a manner consistent with 
the founding Kilbrandon principles. We commend the Government’s 
stated commitment to the overarching Kilbrandon principles, including 
that a child’s welfare be given central importance throughout the hearing 
process and that the participation of the child be encouraged.  

2. Our following comments arise out of this same child-centred vision, and 
any revisions to the Bill text that we seek to recommend have been 
carefully measured on the basis of whether such changes would bring 
about real improvement in outcomes for Scotland’s most vulnerable 
children.

Welfare of child 

3. Children 1ST welcomes the emphasis on welfare and protection in this 
Bill. We acknowledge that this welfare principle upon which the children’s 
hearing system is based can all too readily become eroded by political or 
media calls for more criminal justice-minded hearings reforms. Children 
1ST therefore welcomes the Government’s reassertion of its intention to 
preserve this principle, and we strongly support the Bill’s sections that 
reinforce this.  

4. Children 1ST questions how this welfare principle is intended to sit 
alongside provisions contained in the Bill relating to the supply of legal 
representation without potentially being undermined. To protect the 
welfare and child’s best interests focus in this Bill, we recommend 
incorporating stronger provisions that encourage child participation. In 
our view, the best way to achieve this would be for the Bill to provide 
children and young people with the opportunity to decide whether they 
would like to accept the free services of a trained advocate. An advocate 
would help the child or young person to feel understood, listened to, 
encouraged to participate, and confident that he/she understood what 
was being discussed.

5. Other provisions that would serve to better ensure the welfare principle 
remains intact and resistant to challenges from the development of a 
potentially antagonistic legal culture could include an enhanced definition 
of the safeguarder’s role, responsibilities, and support system.

6. Also, as noted in previous children’s hearings consultation responses, 
children 1ST recommends the formal inclusion of family group 
conferencing made available as a measure for families at all stages of 
the hearing process. At the very least family plans arising from FGCs 
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should be seen as a crucial document to be included in the information to 
panel members. 

7. Finally, we note the recommendations put forward in the consultation 
response submitted by Scotland’s Commissioner for Children and Young 
People regarding the links between the Children’s Hearings (Scotland) 
Bill and the Criminal Justice and Licensing (Scotland) Bill with regard to 
age of criminal responsibility and collection and storage of children’s 
DNA. We join the Children’s Commissioner in noting our concerns about 
the likely detrimental impact that the Criminal Justice and Licensing 
(Scotland) Bill could have on preserving the welfare ethos within the 
children’s hearings system if the age of criminal responsibility remains 
fixed at 8 years of age, and the collection of children’s DNA is retained 
as a provision within that Bill. We urge MSPs to give their full support to 
the recommendations of the Children’s Commissioner on this issue in 
order to safeguard and future proof this unique system of child welfare 
and justice.

Advocacy  

8. At present, the children’s hearings system is adult-dominated, and child 
involvement is not consistently encouraged. As a result, a children’s 
hearing can be an intimidating atmosphere for children. Throughout the 
past three children’s hearings system consultation exercises, Children 
1ST has called for more creative measures to ensure children and young 
people’s voices are heard and their involvement encouraged. In our view 
the best way to guarantee this is through the introduction in the Bill of a 
provision that would ensure the availability of the free services of a 
trained advocate. An advocate would help children to feel understood, 
listened to, encouraged to participate, and confident that they understand 
what is discussed, at all points throughout the hearing process.

9. Children 1ST is disappointed that this recommendation for provision for 
an advocacy service, which received such strong support from children’s 
organisations during the consultation process does not feature within the 
Bill.

10. We are aware that the Children’s Hearings Implementation Working 
Group will be tasked with exploring methods to potentially introduce 
advocacy services through secondary legislation and guidance.  

11. Considering the centrality of child participation in the hearings process, 
and the overwhelming support for the general principles of advocacy 
provision in a hearings setting from those involved in the 2009 Draft Bill 
consultation, Children 1ST strongly recommends that this Bill include a 
provision that would ensure children and young people are provided the 
opportunity to decide whether or not they would like to accept the 
services of an advocate. The as yet unresolved matters relating to 
particular design and function of the advocacy service could then be later 
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resolved following more extensive discussion and deliberation in 
secondary legislation and guidance.  

12. The purpose of this Children’s Hearings (Scotland) Bill is to modernise, 
future-proof, and protect the Kilbrandon principles that make this system 
a model that attracts international praise and admiration. The provision of 
advocacy services for children and young people involved in the hearing 
system represents an opportunity to advance all of these aims, whilst still 
leaving space and flexibility to debate the details of this service through 
secondary legislation and guidance.   

13. Children 1ST acknowledges there could be some concern that an 
advocate could lead to a further barrier in children and young people’s 
ability to directly communicate and participation in a hearing.  Children 
1ST can demonstrate through our own record of work and experience 
that, provided advocacy services are appropriately designed and 
advocates are appropriately trained, advocacy in a children’s hearing 
setting will result in significantly greater levels of direct participation by 
children and young people.

14. For more information on the potential role and functions of an advocate 
in promoting children and young people’s participation in hearings, 
please refer to Children 1ST’s Children’s Hearings Advocacy Service 
Proposal (Appendix A) that was submitted at the request of the Scottish 
Government Children’s Hearings Draft Bill Team in November 2009.

Sharing with the panel 

15. In our response to the Draft Children’s Hearings Bill 2009 consultation, 
Children 1ST recommended that children should be offered the 
opportunity to speak privately with the panel, and to be granted the 
reassurance that the views shared during that private discussion could 
be held in confidence from the other hearing participants.  

16. Children 1ST is delighted that this recommendation has been adopted 
and incorporated into the Bill. Sections 75 and 76 allow a child or young 
person to speak in confidence with the panel by excluding the relevant 
person(s) and relevant person(s)’s representative(s) from a hearing. 
Although these sections do also require that the panel bring the excluded 
relevant person(s) and representative(s) up to speed once that exclusion 
has ended, Section 171 of the Bill ensures that the panel need not 
disclose any information about the child or about the child’s case to 
those who were excluded if disclosure of that information to that 
person/those persons would be significantly against the interests of the 
child. Children 1ST is in strong support of this measure which will be 
hugely beneficial for maximising opportunities for children and young 
people to feel able to communicate freely and safely. We would suggest 
however that this provision be further clarified in the Bill’s text by 
including a note in Sections 75 and 76 which states that when excluded 
relevant persons and their representatives are allowed back into the 
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hearing after their exclusion has ended, the panel is obligated to bring 
these individuals up to speed unless Section 171 on the disclosure of 
information that could significantly harm the child applies.

Implementation of hearings decisions  

17. Children 1ST welcomes the inclusion in this Bill of Sections 140 and 141 
that help to ensure hearings decisions are implemented by local 
authorities.

18. We support any measures that would help to ensure hearings outcomes 
are monitored, lessons are learned, and best practice noted. This could 
serve to promote improved hearings practice and potentially contribute to 
the identification of measures to break the often generational cycle of 
repeat hearings attendees.

19. We acknowledge, however, that the implementation measures proposed 
in this Bill will require monitoring to ensure they are exercised in a 
manner that encourages lessons to be effectively learned, and the 
establishment of a constructive feedback loop. We would not wish to see 
these measures turn into an adversarial block to effective cooperation 
between local authorities and children’s hearings.  

Rachel Brubaker 
Policy and Information Officer 
Children 1ST 
25 March 2010 
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Appendix A - Children’s Hearings Bill – Proposal for an Advocacy 
Service

Purpose of advocacy service
To ensure that every child or young person, who is capable of forming his or 
her views, is enabled to take up their right to have these views heard and 
taken account of within the Children’s Hearing System and that their 
participation in the process is optimised.  An advocate is there for the child to 
support them to express their views and not those of any other interested 
party. The advocate will remain independent. 

Advocacy Service 
The advocacy service should be formally located as part of the Children’s 
Hearing process (SCRA or new body) with appropriately resourced 
management oversight and responsibility for development, implementation 
and monitoring of national CHS advocacy standards. 

Every child or young person being considered by the Reporter as the subject 
of a Children’s Hearing, and who is capable of forming his or her own views, 
would be offered the support of an advocate. The presumption would be that 
a child or young person is able to form a view until/unless a proactive 
assessment has been made that this is not possible.  If a child chooses to 
involve an advocate (s)he should have an automatic right to attend the 
hearing. A child or young person who chooses to have an advocate may also 
have a safeguarder and/or legal representative if required, as these roles 
carry different responsibilities and functions. However the availability of an 
advocate may reduce the need to involve some other professionals on 
occasions.

Who should be an advocate 
Whether the advocates are paid or unpaid is less important than the skills and 
expertise they bring. Advocates should be individuals who have an interest 
and expertise in communicating with children and young people. Rather than 
identifying particular professional expertise it will be more about meeting a set 
of criteria at recruitment, followed by specific accredited and assessable 
training, regardless of previous experience. Regular supervision, evidencing 
compliance with national standards, will be undertaken for as long as they 
provide advocacy services.

Role of an Advocate 
Advocates will have an important role before, during and after the hearing. 
Before: to engage with and prepare the child in advance ensuring they are 
able to make fully informed choices about what they want to put to the panel, 
exploring different actions and consequences and to agree what support they 
may need to be able to do this. 
During: to help the child in whatever way is most appropriate for that 
individual to feel part of the Hearing, to get their views across, and to ensure 
that discussions and decisions are explained clearly so that the child can 
understand. The advocate will work to ensure that the child’s views are heard, 
taken account of and recorded at the Hearing. 
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After: to check with the child that they understand the reasons for the panel’s 
decisions, the implications of hearing decisions and that they know how they 
can appeal if they are unhappy with the outcome. The advocate will also be 
available to support the child through any continued Children’s Hearings or 
court appearances 

This proposal was put forward to the Scottish Government Children’s 
Hearings (Scotland) Draft Bill Team Short Life Child at the Centre Working 
Group by Anne Houston of Children 1ST on 25 November 2009.  
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SUBMISSION FROM CHILDREN IN SCOTLAND 

General comments 

1. For over forty years, the children’s hearings system has served 
Scotland’s children and communities well. It has enabled many children 
who were troubled and in trouble to get the help and support they 
needed; and thereby, to have more positive and optimistic life chances. 
Children in Scotland have been a long-standing supporter of, and 
advocate for, the children’s hearings system.  

2. We welcome the redrafted Bill and commend the Government’s speedy 
and sensitive response to the comments received. We see this Bill as a 
positive contribution to promoting child well-being, particularly for those 
children who will need the support of public services to overcome 
difficulties. Its general presentation is coherent and logical and in this 
respect represents an improvement, not just on the previous Bill, but also 
on the existing legislation. 

3. Over the years, the profile of the children who have needed the help of 
the hearings has changed in quite significant ways. Children in Scotland 
therefore welcomed the Government’s introduction, in 2008, of a 
proposal to reform and strengthen the system. In our response to the 
consultation paper, we highlighted the importance of ensuring that 
hearing decisions actually resulted in delivery of the appropriate service. 
We also stressed that knowledge of the impact of the service upon child 
well-being was vital, and that the hearings should have a critical role in 
maintaining oversight of this. We are pleased that the present Bill 
contains provision for recourse should local authorities fail to give effect 
to a hearing decision. 

4. We see in the Bill the potential both for building on the strengths of the 
hearings system and for improving the quality of decision-making and 
outcomes. The establishment of a national body, and the leadership role 
of the National Convener, should result in greater consistency in 
appointment, training, support and advice for panel members. This 
should in turn lead to more consistent decision making across Scotland. 
This is a positive step.

5. At the same time, we value the explicit retention of the locality dimension 
in panel composition. We generally support the introduction of provisions 
that comply more fully and effectively with human rights legislation, such 
as representation rights. We are reassured that the significant 
contribution of the reporter to the effective operation of the hearings is 
not affected in any major way by compliance with human rights law. 

6. Despite our support for the direction of travel, we believe that there is 
scope for the Bill to deliver even greater benefit for children.  As this is 
the first major reform of the Hearings system for fifteen years, and this 
legislation is therefore likely to be in force for the foreseeable future, we 
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believe the opportunity to make the Bill as robust as possible in actually 
meeting children’s needs should not be missed. 

Specific changes

7. We know from consultation with our members that there are a number of 
specific concerns about the wording of some sections, as they are 
unclear, ambiguous and potentially confusing. If children are to be at the 
heart of the hearings process, and their rights within it safeguarded, it is 
essential that the law that governs the hearings system are clear and 
understandable. Children in Scotland does not propose to address this 
issue in detail, as we are aware that some of our members will provide 
detailed, specific and informed commentaries on this matter.

8. There are, however, a few specific changes or points of clarification that 
we ask the Committee to consider. Firstly, in Section 65(2)(f), we would 
urge some clarification of the phrase ‘person who has carried out 
domestic abuse’. It is not clear what would be sufficient proof of having 
‘carried out’ domestic abuse. Clearly, if someone has been convicted of 
an offence of this nature, then there would be no ambiguity. But, it is well 
known that many cases of domestic abuse, particularly where they do 
not involve physical violence, go unreported, or, if reported, do not result 
in formal proceedings. Where the well-being of a child is at stake, it is 
important that the standard of proof required does not result either in 
children adversely affected slipping through the net, nor adults being 
unjustly accused. In the context of this section, we also recommend that 
the phrase ‘close connection with’, is more specifically defined; although 
it may be possible to do this through guidance accompanying the 
legislation. 

9. A further change we would encourage, in Section 102(1)(iv), is to delete 
the words ‘a police station, police cell or other’, and replace with the word 
‘an’. The sub-section would thus read ‘to detain the child in an 
appropriate place’. We do not believe that, other than in very exceptional 
circumstances, a child should ever be detained in a police station or cell 
and that such an explicit reference should therefore be removed. 

10. Our main evidence focuses on two issues fundamental to ensuring that 
the hearings system remains child-centred and effective. The first of 
these concerns the actual experience of a child attending a hearing, and 
what the impact of the Bill is likely to be upon the child’s well-being. The 
second is the implementation of, and evidence-gathering about, hearing 
decisions, including how the Bill proposes to deal with these key matters.  
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Through the eyes of the child 

11. When first introduced, the children’s hearings system normally involved a 
relatively small number of key people coming together over each specific 
case. The setting of the Hearing was generally relatively informal. 
Though children and families no doubt often experienced the process as 
anxiety provoking and stressful, its relative informality and comparatively 
low number of participants served to reduce rather than intensify tension.

12. As highlighted earlier, the nature of referrals to the hearings has changed 
over time. Around ten years ago, the number of children referred on 
welfare grounds began to outstrip those on offence grounds; a situation 
that has persisted ever since. This change affected the age profile of 
children referred, with more younger children coming within the hearings’ 
remit. This has necessarily led to changes in the conduct of hearings to 
respond to the greater frequency of conflicts of interest and to the 
differences in capacity of younger children to understand and contribute 
to this decision-making process. 

13. Of particular interest to us, therefore, are the sections referring to the 
child’s views, hearing attendance and hearing procedure. Section 26 
replicates the requirements of the 1995 Act in respect of giving the child 
an opportunity to express a view. While the continued inclusion of this 
provision is welcome, we regret that the potential for consolidating and 
improving this requirement has not been fully realised. First, we believe 
that it is important that all children, as far as is practicable, are enabled to 
express a view and have that taken into account in hearing decisions. 
We would suggest that a separate report should routinely be provided to 
panel members, outlining the views of the child; irrespective of whether 
the child wishes to articulate these in the course of the hearing. Second, 
while section 26(4) clearly specifies that children over twelve are deemed 
to be of sufficient age and maturity to form a view, it does not make 
explicit that many (perhaps most) children under twelve also have a 
valuable perspective that should be heard and heeded. An additional 
sentence clarifying this point would be welcome, either in the Bill or in 
accompanying guidance. 

14. Of course, we are aware that the hearings process must be compliant 
with human rights legislation. This leads to consequent requirements for 
all parties to be appropriately represented and for separation of certain 
key processes. We are, however, concerned that the potential number of 
adults who may be present at some hearings increases the possibility of 
the hearing becoming a confusing and stressful experience for the child. 
We would urge the Committee to consider how the hearing process can 
be optimally managed to ensure that the child remains at the centre of 
decision-making, and finds the experience, as far as possible, supportive 
and helpful, rather than distressing.

15. One key factor here is to ensure that the child is helped to become as 
clear as possible, in advance, about the purpose of the hearing; the 
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information that panel members have been given to assist their 
understanding and decision-making; and, the respective roles and 
functions of the various individuals present. As far as possible, any 
reports supplied to the hearing should be couched in language 
understandable to the child. The child should have the opportunity to 
have the reports explained to them in advance of the hearing, to: ask 
questions; understand the options the hearing will consider; and know 
who will be present and why. If not contained within the legislation, then 
this matter should certainly be addressed in guidance.

Good decisions and good outcomes 

16. We endorse the principles underpinning Section 140, namely that there 
is provision for recourse and enforcement should a local authority fail to 
implement an order made by a hearing. As far as the Bill is concerned, 
we feel that the timescales required for all stages of enforcement to be 
concluded means that it is possible for several months to elapse 
between the making of a supervision order and its eventual enactment. 
This clearly has serious GIRFEC-related implications in terms of the child 
receiving the help that they need at the time they need it. If it is possible 
to reduce the times specified in Sections 140(3)(b) and 140(5), we 
respectfully request the Committee to consider doing so. 

17. Of more importance than the local authority’s implementation of the 
order, however, is the quantity, quality and demonstrable impact of the 
actual support a child receives (or fails to receive) as a result of going 
through the hearings process. It is essential that the actions taken to 
benefit a child are both purposeful and effective.  

18. This will not be the case unless intervention is based on evidence of 
what is known to bring about positive and sustainable change. Children’s 
Hearings Scotland will be well positioned to maintain an oversight of 
research evidence of what works for children, as well as how particular 
services are performing in improving children’s present experience and 
future life chances.

19. The Bill should include provision requiring the implementing authority to 
specify the nature of the support to be provided, and for this to be 
communicated to Children’s Hearings Scotland. This would cover 
matters such as frequency of contact, roles and responsibilities of the 
various agencies involved with the child and family (and of the child and 
family themselves), access to any specialised resource (in particular any 
resource specifically named by the hearing). Equally importantly, it would 
set out the intervention methodology, the rationale and evidence for such 
an approach, the positive change intended and how progress is to be 
monitored. As ‘Getting It Right For Every Child’ progressively underpins 
all decision-making for individual children, such intervention plans should 
be able to be readily provided. 
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20. Finally, we propose that the circle is completed by requiring 
implementation authorities to provide specific information to Children’s 
Hearings Scotland of actual outcomes of the intervention delivered in 
response to the supervision order. This will require oversight of the 
actual impact of the hearing decision upon the child involved; whether 
positive change for that child is being achieved; and what to do if that 
child has not benefited in meaningful and lasting ways. Greater 
awareness of, and robust evidence about, the nature of intervention and 
its consequences can only lead to better decision-making on the part of 
the hearings. It also is what can lead to better childhoods and better 
futures.

Marion Macleod 
Senior Policy and Parliamentary Officer 
Children in Scotland 
22 March 2010
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SUBMISSION FROM THE CHILDREN’S PANEL ADVISORY GROUP 
(CPAG)

1. The Children’s Panel Advisory Group (CPAG), on behalf of all Scotland’s 
Children’s Panel Advisory Committees, considered written evidence to 
be submitted to the Committee on the Children’s Hearings (Scotland) Bill 
and has agreed as undernoted— 

2. The CPAG does not support key aspects of the draft Bill as it currently 
stands, particularly many of those relating to the establishment of a 
national body of the scale and exact nature proposed on both 
operational and cost grounds, the proposals relating to the Convener 
and related powers exactly as suggested and those suggesting that local 
authorities would play a significantly different and non-statutory role in 
future. The business case for the changes proposed has not been made. 

3. Complementing the content and nature of other submissions made by 
CPAG on the review over several years, in October 2009 the CPAG 
made it absolutely clear when commenting on the draft Bill that we felt 
strongly that the Scottish Government should be urged to look again at 
subsuming a range of tasks carried out by local authorities into a 
national body, whilst understanding the need to ensure consistency in 
terms of practice, remuneration and training provision. The CPAG’s view 
is that the Bill, as currently drafted, would lead to the establishment of a 
body (led by a Convener) the powers and responsibilities of which would 
be too extensive. The proposed solutions to concerns raised are overly 
complex, completely disproportionate to the scale of problems previously 
identified and too expensive. The CPAG again urges the Scottish 
Government to review its position and to amend the Bill. The CPAG 
supports identifying a solution that is simple, cost-effective and 
proportionate.

4. On particular aspects of the Bill, the CPAG identified the following 
points—

 There is not support for the extensive powers of the Convener as 
proposed in the Bill. It is completely unnecessary to dismantle many 
components of the existing system and to introduce additional 
bureaucracy when many key aspects of the current system are 
working well, examples of this including the annual recruitment 
campaign for new panel members, which was the most successful 
ever in terms of level of interest and quality of applicants, and the 
organisation of recruitment and reappointment exercises at local 
level with support from local authorities. The CPAG does accept 
that there is scope for improvement as in any system, but the 
current arrangements are, in the main, working satisfactorily. 

 The CPAG recognise the need for national standards adhered to by 
all, and has for several years proactively promoted such an 
approach delivering a range of significant improvements relating to 
the monitoring, recruitment and reappointment of panel members, 
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work on this having been taken forward by the CPAG itself in 
partnership with the Children’s Hearings Branch when necessary.  
For a number of years, the CPAG has favoured national standards 
developed and promoted by a national body, one of the important 
roles of which would be to assess compliance with the standards 
through external monitoring/scrutiny (which could be publicly 
reported on), to recommend and promote improvement when 
considered necessary, and to monitor implementation of any action 
deemed necessary to deliver improvement within specified 
timescales. The Convener’s role here could be to identify good 
practice, set standards and ensure the implementation of these 
standards, as this is an area where volunteers lack these powers.  
This proposal gives a stronger emphasis to the ‘local’ need as 
envisaged by Kilbrandon, rather than centralisation. 

The Convener should also act as an advocate for the system, again 
a task not easy to undertake by volunteers. 

 The role for the national body as outlined in the Bill is very 
prescriptive, and does not sit with the ‘light touch’ model as 
discussed at an early stage and proposed in a series of papers 
presented by CPAG to partner agencies. The CPAG has never 
supported, and does not support, an all encompassing body, and 
the appointment of a related Convener, of the type and power 
suggested. Rather we had envisaged a body that would play a 
supportive role and which would help facilitate change at a more 
local level. The Convener would be seen to be in less of a position 
of conflict of interest following this model. 

 The exact role expected of local government in future is not clear in 
the Bill, but appears to be undervalued and significantly reduced.  
The CPAG’s view is that the role that appears to be envisaged for 
local government in terms of the support arrangements, is likely to 
be considered unacceptable by local authorities. The CPAG also 
share COSLA’s concerns on the role of local authorities suggested 
by the Bill. Any role for local authorities is likely to need to be a 
substantive and statutory one. 

 Working against a background of national standards, there is scope 
for further joint working between local authorities to deliver 
improvement and promote consistency, further joint working being a 
path that many local authorities are embarking on in any event 
given the economic environment within which they and the public 
sector as a whole are operating. Partnership working between local 
authorities should be done by negotiation between individual local 
authorities themselves which must have a key role in determining 
ultimately what would be acceptable and practical working 
arrangements for them. Models of joint working currently exist and 
can be referenced in any future development. 
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 Joint working, underpinned by statute and service level 
agreements, would introduce a dynamic which allows for dedicated 
support teams, improved efficiencies and cost savings. It would also 
contribute to the continuation of the wide range of support services 
provided both directly and indirectly by local authorities. 

 The two major concerns of expenses for volunteers and 
consistency of training, often referred to as the main drivers for 
change, have not been addressed by the Bill. 

 The need to address various training concerns is acknowledged, 
such as the need to improve consistency, to deliver training in more 
flexible and imaginative ways and to meet the expectations of 
volunteers, all of which needs to be achieved whilst managing 
costs. On the basis of the information provided in the Bill and 
associated documents it appears to be the case that overall the 
total financial resources available for training will decrease from 
£1.52m to around £1.2m. The exact cost of a new training model 
which appears to be under consideration has not been fully 
itemised and that is of great concern. The CPAG considers there to 
be a need to rethink how best to source appropriate training for 
panel members, possibly in a radically different way to the present 
arrangements, such as by exposing a contract for the training 
required to competitive tender, and centralising the provision of 
training.

Quality standards for training should be agreed and monitoring of 
training carried out to ensure these standards are adhered to, and 
given the extensive nature of the training, accreditation should be 
made. An opportunity exists to widen access to training across the 
country and to raise the profile of the system by, for example, 
integrating training for panel members into mainstream provision of 
further and community education. 

 It is proposed that responsibility for the payment of expenses for 
volunteers will transfer to the new National Body and that the same 
sort of financial provision to meet expense claims will be made.  
that body will face similar challenges to those experienced at 
present by dealing with expenses locally as budgetary provision for 
this would need to be adhered to. It is not clear that any 
improvement would or could actually be delivered. 

 The CPAG considered that some parts of the system are currently 
considered to be too bureaucratic, for example, the removal of a 
Panel Member requires the consent of the Lord President of the 
Court of Session. A further opportunity to streamline the system and 
reduce bureaucracy would have been to standardise the 
recruitment and administration of Safeguarders to the national 
body. The Bill does not include any changes to these points, which 
would have been helpful. 
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5. These are outline views only from the CPAG, and we would value 
expanding on these issues and others when invited to give evidence to 
the Committee. 

Joy Knight 
Chair, Children’s Panel Advisory Group 
24 March 2010 
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SUBMISSION FROM CL@N CHILDLAW 

1. Community Law Advice Network (cl@n childlaw) is an outreach law 
centre for children and young people in Edinburgh and the Lothians. It 
provides a legal advocacy service to young people, many of whom have 
involvement with the Children’s Hearings System, either as a child or as 
a parent. Our staff members are both safeguarders within the Children’s 
Hearings system and one is also on the panel of legal representatives 
for West Lothian Council, East Lothian Council and The City of 
Edinburgh Council. In addition to providing legal advice and 
representation, cl@n childlaw provides training to professionals working 
with children in all aspects of child law.  

2. Within our organisation, amongst staff and volunteers, we have reviewed 
the provisions contained in the Draft Bill of 2009 and in the Children’s 
Hearings (Scotland) Bill (“the Bill”), as introduced in the Scottish 
Parliament on 23rd February 2010. Those reviewing the provisions 
included panel members, ex-reporters, safeguarders and a legal 
representative, providing a cross-section of views and experience in 
relation to the Children’s Hearings system. Broadly, we welcome many 
of the changes made prior to introduction of the Bill, although we make 
the following comments and observations. 

Roles of Children’s Hearings Scotland and Scottish Children’s Reporter 
Administration

3. The now proposed division of roles and responsibilities between the 
National Convener and the Reporter should make the Children’s 
Hearings system more European Convention on Human Rights 
compliant without creating two lines of communication with families. It 
would be useful however to obtain more detail at this stage as to how 
this will work in practice. It is noted that the proposed budget is £100k for 
the National Convener to provide the legal advice/procedural guidance. 
Is a National helpline envisaged for panel members? Is it likely to lead to 
more continued hearings? What current experience will the people giving 
the legal advice/procedural guidance have? Separately, we have 
concerns about the role of the reporter in relation to an appeal as 
outlined in Part 15 of the Bill.

Location of hearings s8 and local panel s6(2)(b) 

4. We agree with the intention of the Bill to maintain a local element in 
relation to location of hearings and the make up of the panels. However, 
we wonder whether the phrase “unless in exceptional circumstances” 
could be used instead of “so far as practicable”, putting a far greater 
onus on the Reporter to arrange the hearing locally with local people 
rather than perhaps being influenced by the competing practicalities of 
different people attending the hearing. As currently drafted, there 
appears to be too much emphasis on administrative convenience rather 
than the welfare of the child concerned. 
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Rewording of “minimum intervention” s27(2) 

5. We welcome the wording of this section in preference to s16 in 1995 Act. 

Warrants and Interim Compulsory Supervision Orders 

6. We welcome the use of terminology to distinguish decisions to secure 
attendance (warrants) and short term orders (now Interim Compulsory 
Supervision Orders). 

Safeguarders s30 & s108 

7. There appears to be some uncertainty around the role of the 
safeguarder in court proceedings eg in relation to the preparation of a 
report. Current practice varies across the country. We would welcome 
clarification in the Bill.   

Constable’s power to remove child to place of safety s54 

8. We have concerns about the definition of place of safety in s187(1) 
including police stations.

Thresholds of entry into Children’s Hearings system s58 & s59 

9. We welcome the proposed change regarding referrals by the police 
when they consider that a Compulsory Supervision Order (“CSO”) 
should be made rather than if they had reasonable cause to believe that 
compulsory supervision may be necessary. This is in line with “Getting it 
Right for Every Child”.

Grounds for referral s65 

10. In general we welcome the changes proposed in relation to the grounds 
for referral.  

Pre-Hearing determination s78 

11. We welcome the change in terminology from business meeting to pre-
hearing panel.

Relevant person s80 & s185 

12. There seems to be confusion between s80 and the definition of relevant 
person in s185. Further clarification is required.

Review of Compulsory Supervision Order s83(2)  

13. We are unclear as to the meaning and purpose of this section. We do 
not understand why a review of the existing order requires to take place 
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prior to the new ground being put to the family. Would this mean that a 
decision is taken first before consideration of the new ground which 
could lead to the first decision being contradictory to the second? How 
does this sit with s122? 

Secure accommodation s97(5)(ii) 

14. This subsection allows for several residential establishments to be 
named on the compulsory supervision order as long as one is not secure 
accommodation. This in effect leaves more discretion to the secure 
panel as there is no restriction on the number of places that the child 
could be accommodated. However there is an appeal procedure 
contained within s156 regarding the local authority’s decision to 
implement.

Proceeding without a court hearing if relevant persons accepting 
grounds and child too young to understand s110   

15. We have concerns that the issues around the appointment of 
safeguarders are not clear. Against that background there is a risk that 
the child’s interests may not be sufficiently protected.

Duties where order requires child to reside in certain place s139

16. If a condition of the CSO is not being complied with, our view is that the 
authority should call a further children’s hearing, rather than “taking such 
steps as the authority considers reasonable means” as stated in 
subsection (2)(b). This is in line with s138.

Local authority accountability s140  

17. We welcome that the process of addressing breaches of duties by the 
implementing authority are dealt with by way of the National Convener 
rather than by the Reporter.

Secure accommodation authorisations s145 

18. We welcome the process for challenging decisions by the local authority 
in relation to placing children in secure accommodation.

Appeals s148 

19. We are concerned that the current wording of the Bill will encourage 
sheriffs to in effect re-run the hearing, without necessarily speaking to all 
parties in order to be able to 1) determine if the decision was justified 
and 2) consider a change of circumstances. Current case law limits the 
scope of appeals and discourages sheriffs from re-running the hearing. 
By the sheriff being given the power to substitute his or her decision 
even when the decision is confirmed, and being asked to consider any 
change of circumstances, this broadens the remit of the sheriff and will 

3

669



lead to many more appeals. The difficulty with this is that there will then 
be a temptation to appeal any decision by the panel that is not agreed 
with, knowing that the outcome may be different before a sheriff. There 
is a risk that the court will usurp the functions of the tribunal.

Suspension pending appeal s153 

20. This section is drafted narrowly only covering the situation when a CSO 
is made. We would welcome an extension to cover the continuation of a 
CSO with conditions. It can take many weeks for the whole appeal 
process to be concluded and for a further hearing to be convened.

Appeal regarding relevant person status s155

21. We welcome this section. However, we wonder why this section is 
limited to appeals in relation to relevant person status rather than 
including other decisions made at pre-hearing panels such as the 
appointment of a legal representative? 

Children’s Hearing: Disclosure of information s171 

22. We welcome the intention of this section to allow children to speak with 
the panel without anyone else being informed of what they have said. 
However we envisage child protection issues arising if the social worker 
is not aware of the disclosure. There could also be difficulties in relation 
to a relevant person’s right of appeal. 

Legal Aid Part 19 

23. The situations where children’s legal aid is automatically available are 
restricted to being in relation to Child Protection Orders, secure 
accommodation and “place of safety” under s67(5). This is more limited 
than the current legislation which includes funded legal representation 
being available in relation to effective participation and Movement 
Restriction Conditions. We do not think that this restriction or limitation is 
in the best interests of the children within the Children’s Hearings 
system.

24. Separately, in relation to relevant persons, consideration must be given 
to the appointment of curators in appropriate circumstances.

Local authority reports 

25. There is a missed opportunity to enhance the reporters’ investigative 
authority by giving them the power to make direct requests to 
organisations for reports and other relevant information. This would 
promote the rigorous investigation of children at risk. 

4
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Definition of child 

26. The proposed provisions bring about the same issues regarding the 16 
to 18 age group as the current law. When a 16 year old commits a 
relatively “minor” first offence and if already subject to a supervision 
requirement, following a joint referral discussion with the Reporter, the 
likely outcome is that the alleged offence will be dealt with by the 
Children’s Hearings system. However, if the child is not already subject 
to a supervision requirement, the procurator fiscal will deal with it and 
there is no option of a referral to the Children’s Hearings system, unless 
the child pleads guilty or is found guilty of the offence and is then 
referred to the Children’s Hearings system by the sheriff. 

27. This restriction on the procurator fiscal not being able to refer children 
from 16 to 18 years if they are not already within the system produces an 
unfairness which is not resolved by the Bill. One solution would be to 
state that referrals could be made to the Children’s Hearings system up 
until a young person reaches the age of 17 and a half years.  

Alison Reid 
Solicitor, cl@n childlaw 
26 March 2010 
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SUBMISSION FROM DUMFRIES AND GALLOWAY COUNCIL 

1. We welcome the general principles outlined in the proposed Children’s 
Hearings (Scotland) Bill and are particularly pleased that the original 
proposals have been significantly amended following consultation on 
earlier drafts, dealing with concerns raised by a number of other local 
authorities, including ourselves. 

2. There are issues around the proposed role of the Reporter at a 
Children’s Hearing and the revised Grounds for Referral that will require 
further, more detailed consideration. Specifically, we are concerned to 
avoid criminalisation of children and wish to see a clear and continuing 
commitment to the overarching principle that the children’s hearings 
system operates with the welfare of the child as its paramount concern. 

3. We welcome the clarity, consistency and accountability proposed 
through arrangements for Safeguarders, the Reporters’ Administration 
and the new office of National Convener. 

4. There are continuing concerns about the role of advocates within 
Hearings and how this will develop and in particular how this may affect 
the nature of the children’s hearing system and the role of social work 
within it. 

5. The policy memorandum accompanying the Bill has been useful to 
facilitate understanding and discussion of aspects of the Bill’s 
development. The financial memorandum was less helpful but we accept 
the necessity for such an appendix. 

6. We look forward to involvement in further consultation as the Bill 
progresses towards enactment and implementation. 

John Alexander 
Director of Social Work 
30 March 2010 
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SUBMISSION FROM EAST AYRSHIRE COUNCIL 

General Principles 

1. The amendments to the Bill continue to endorse the overarching welfare 
principles, and the child’s view being of paramount consideration. There 
is direction relating to ensuring when making decisions about children 
regard must be given to safeguarding and promoting the child’s welfare. 
There is provision for expression of the child’s views. Part 3 of the Bill 
reflects the existing overarching principles contained the Children 
(Scotland) Act 1995. 

Comment
2. The continuation of these principles in the amended Bill is child centred 

and welcomed by practitioners working with children and young people. 

Part One 

Section 1 Post of National Convener of Children's Hearings Scotland 
and the setting up of a national body Children's Hearings Scotland 
(CHS).

3. The first National Convener will be appointed by the Scottish Ministers. 
Thereafter subsequent appointments will made by the CHS with the 
approval of the Ministers. SCRA will remain as part of CHS for the 
immediate future. 

Comment
4. There has been little evidence of the rationale relating to the 

appointment of the National Convener, and the possibility that this may 
add an additional layer of bureaucracy to the system.

Section 4 (and schedule 2) Duty on the Convener to appoint panel 
members and endeavour to ensure the children's panel includes people 
from all local authority areas.

5. This should be contrasted with the existing provisions of Schedule 2 of 
the Children Scotland Act (Scotland) 1995 which establish children's 
panels for each local authority area. It should be noted that schedule 2 of 
the bill provides that the National Convener may appoint persons as 
panel members and they can be removed as panel members by reason 
of inability, conduct or failure to comply with training requirements. 

Comment
6. There is scope for improving decision-making as a consequence of the 

National Convener's responsibilities to make arrangements for training of 
panel members or potential panel members.
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Section 6 Selection of members of the children’s hearing

7. Section 6 (2) (b) provides a degree of flexibility so that panel members 
may cross local authority boundaries to serve on Children’s Hearings 

Comment
8. Local solutions and local knowledge of panel members serving within 

their own local authority areas are some of the fundamental principles 
offered by Lord Kilbrandon. A deviation from these principles is not felt to 
be child centred and perhaps a renewed focus on recruitment, training 
and remuneration to panel members should be considered to ensure 
that members of a children’s panel live or work in the area of the local 
authority which is relevant for the child to whom the hearing relates. 

Section 9 provides that the National Convener may provide advice to 
Children’s Hearings.

Comment
9. While the section provides that advice may be provided about any matter 

arising in connection with the functions conferred on the Children’s 
Hearing, the next subsection details that advice may, in particular, be 
provided in relation to legal and procedural issues as well as advice on 
the consequences of decisions and how decisions of the Hearing are 
implemented. It is hoped that such advice is given a status, like a 
Practice Note, that is applicable to all children’s hearings so that uniform 
standards and approaches are adopted in a way that allows the hearings 
to remain child centred.  

10. While it is of concern that there is no scope for advice based on 
evidence from research into issues affecting children, e.g., the effects of 
trauma, and abuse on children, attachment theory, and research into 
effects of substance misuse on brain development, it is hoped that this 
will be dealt with through appropriate and effective training for members 
of the children’s hearing. 

Section 10 provides that the Scottish Ministers may vary the functions of 
the National Convener

Comment
11. It is of concern that a Bill that attempts to restate and amend the law 

relating to Children’s Hearings; and for connected purposes would not 
fully set out the functions of the National Convener. However, given that 
the role may require to evolve through time, it is important that the 
functions of the National Convener are considered and dealt with 
through a full and proper consultation with relevant agencies at that time.

12. Part 4 of the Bill provides for the appointment of safeguarders to protect 
the interest of the child in cases before the Children's Hearing or Sheriff.
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Comment
13. Section 30 (1) places a duty on every local authority to establish a panel 

of safeguarders. In East Ayrshire compulsory training is provided for 
safeguarders. However, we would suggest that  ministers ensure that 
regulations made under Section 30(2) have sufficient clarity to provide 
that safeguarders have relevant knowledge e.g. in child development, 
attachment theory and evidence based research; qualifications; training;  
and experience so that matters before the Children’s Hearing are 
considered in a correct and appropriate manner. 

Part Five of the Bill relates to child assessment and child protection 
orders.

Comments
14. The conditions in relation to child assessment orders reduce the 

assessment term to three days as opposed to seven in terms of the 
existing provisions of section 55 the Children (Scotland) Act 1995. The 
explanatory note which accompanies the Bill provides  “It provides for an 
assessment to be made of a child's health development or welfare or of 
the way in which she or he has been treated or is likely to be treated 
even in the absence of consent by the parents.’

15. The use of assessment orders in Scotland has been minimal; however 
the reduced timeframe for assessment may well render these orders 
obsolete. The majority of children who have been subject to child 
assessment orders have complex health needs, at times being involved 
with several child health services. The availability of child health 
practitioners, including paediatricians to set up and carry out 
comprehensive assessments of children’s health needs, requires time 
and planning.

16. It is to be hoped that greater use is made of assessment orders as a 
means of assessment and a tool to drive care plans forward however a 
three day period is restrictive where several assessments require to be 
arranged or we are planning for a large sibling group. 

17. Section 57 of the Bill expands the offence of intentionally obstructing the 
implementation of a CPO or Police place of safety to include child 
assessment orders which is to be welcomed.

Part 6 of the Bill sees a change in the local authority’s duties relating to 
compulsory measures.

18. Section 58 of the Bill provides that referral to the Reporter is required 
where a child is need of protection, guidance, treatment or control and 
that compulsory supervision orders should be made in respect of the 
child. No explanation for the change in working is provided in the 
explanatory note. 
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19. Section 60 largely replicates section 54 all for 1995 Act and provides for 
courts to refer cases to the Principal Reporter in actions of divorce, 
separation, parental responsibilities and rights, actions or proceedings 
against parents for failing to secure regular attendance by his or her 
child at school or applications for the making, variation or revocation of 
permanence orders 

20. In this connection it should be noted that the power conferred on courts 
is discretionary and relies on them to determine that the matter should 
be referred rather than solely be dealt with by them. Given this position, 
there is a concern that child protection issues may not be fully addressed 
given the context that they may arise e.g in an action for declaratory of 
parentage. In those circumstances, it may be more appropriate to 
consider a mandatory referral to the Principal Reporter in relevant cases. 

21. Section 65 provides for expanded grounds of referral and while the 
existence of a ground of referral is necessary, but not sufficient condition 
in itself, to justify compulsory measures the expanded grounds are 
welcome particularly the domestic abuse grounds and where children 
are accommodated on a voluntary basis 

22. Where the sheriff refers the child on non offence grounds, the child is 
subject to an antisocial behaviour order; or where the child has pled 
guilty or been convicted of an offence in a criminal court, the grounds do 
not need to be re referred for proof. There are now provisions for interim 
compulsory supervision orders where, for example some grounds are 
accepted which reduces delay and is welcome. Unfortunately however it 
appears that even where grounds are accepted in whole or in part by a 
relevant person but, the child is unable to understand, the grounds must 
be referred to the Sheriff. Clarity is sought on the rationale for this.

Part 7, 8 and 9 of the Bill relate to attendance at hearings, pre hearing 
panels (currently known as business meetings) and procedures at 
Hearings.

Comments 
23. Section 101 which makes provision for ‘’Medical Examination Orders’’. It 

should be noted that force cannot be used where a capable child refuses 
consent and if this section is intended to authorise such an examination 
in the face of parental refusal to consent then it needs to explicitly say 
so. Where parents are consenting: such a condition is not consistent 
with minimum intervention. Similarly, where a capable child is consenting 
then a condition attached to the supervision requirement would be 
unnecessary.
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Part 10, 11 and 12 relate to subsequent children’s hearings, reviews and 
the implementation of orders.

Comment

24. The Antisocial Behaviour etc. (Scotland) Act 2004 introduced a 
procedure for the Authority Reporter to refer to the Sheriff any case 
where the local authority had failed to implement a compulsory 
supervision requirement. As a consequence of the creation of the 
National Convener and CHS the duty to make a referral to the Sheriff 
where orders have not been implemented will fall to the National 
Convener following a review hearing. (see response below) 

Part 13, relates to review of compulsory orders 

Comment
25. This part of the Bill is a restatement of the existing legislative powers. No 

significant changes have been made 

Part 14, relates to the Implementation of orders 

Comment
26. Key changes in this part of the Bill relate to enforcement of local 

authority duties in case of breach, movement restriction conditions, and 
secure accommodation. The Bill provides for the shifting of responsibility 
from the Principle Reporter to the National Convener in cases of breach. 
It removes the discretion to apply for an order, and replaces it with a 
requirement to do so. Information from SCRA suggests that where the 
Principal Reporter has been directed to serve a notice on a local 
authority they have complied when notification has been received. This 
brings into question any rationale for transferring the responsibility to the 
National Convener, and the removal of discretion. 

27. Movement restriction orders will be subject to regulations made by 
ministers relating to devices to be used, persons suitable to perform the 
monitoring, sharing of information, and support to the young person. 
These regulations will replace the Intensive Support and Monitoring 
(Scotland) Regulations. Consultation has not taken place. This issue 
requires further discussion and evaluation across Scotland. 

28. The Bill proposes that the Chief Social Work Officer may implement the 
authorisation to place a child in secure accommodation, with the 
agreement of the person in charge of the secure unit. This is a 
welcomed addition to existing legislation. It focuses on best practice and 
ensuring decisions taken to restrict children’s liberty are taken at the 
highest level of local authorities. The decisions need to be taken in the 
best interest of the child, and should be outcomes focussed. 
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Part 15 of the Bill relates to Appeals

Comment
29. There is no change to the existing law.  

Part 16 also contains provisions on enforcement of orders 

30. Where there is a requirement to locate children and remove them or if 
they have absconded or where medical examination is to take place. It is 
worth repeating that this does not authorise examination or treatment by 
force or override the refusal of consent by a competent child. 

Part 17 relates to evidential matters in proceedings under the Bill

31. It   makes amendments to the Vulnerable Witness (Scotland) Act 2004 
allowing the Reporter when citing a witness who is also party to the 
proceedings and evidence in chief to be submitted by prior statement. As 
originally enacted prior statements could only be used in criminal cases.

32. This part of the bill also contains extensive provisions in relation to legal 
representation for children and relevant persons and provides for the 
publication of a Code of Practice by the Scottish Legal Aid Board. It is 
important that legal representatives have a relevant understanding, 
experience, and knowledge of evidence and research to make best 
interest decisions for children. 

Part 18, 19 and 20 make provisions for procedural rules, subordinate 
legislation, and interpretation

33. No comment required 

Susan Taylor 
Head of Service: Children & Families and Criminal Justice 
30 March 2010 
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SUBMISSION FROM EAST LOTHIAN COUNCIL 

1. East Lothian Council welcomes many aspects of this Bill. However, we 
question whether the proposals for a National Convener and a body to be 
known as Children’s Hearings Scotland are likely to ensure better 
outcomes for communities or best value for authorities. Any 
improvements made to the system through this reform could as 
effectively be achieved by national standards and some central form of 
monitoring and review. Although we will benefit by losing responsibility for 
administrative support for the CPAC, expenses for panel members and 
the organisation of local training, we will wish to continue to nurture 
positive working relationships, and have some concerns that to deliver 
these changes Scottish Government will ‘claw back’ money. 

2. We do not feel the issues relating to safeguarders have been adequately 
addressed by the Scottish Government in this Bill. Responsibility for 
paying for, managing and evaluating safeguarders rests with local 
authorities. It has been very difficult to establish and impose standards on 
safeguarders. The proposed Bill does nothing to tackle this concern. 

3. We remain concerned about the section implementation of compulsory 
supervision order: general duties of local authority as it suggests that 
local authorities are the only relevant partner delivering services to these 
children and does not take an integrated approach, involving for instance 
the NHS, in joined up working. As with the ASL legislation, it seems 
inconsistent with the Getting It Right For Every Child approach. It also 
suggests that the best way to support the more efficient running of the 
system is by involving the National Convener, rather than establishing a 
relationship between authorities and panels; reinforces the impression 
that panels and authorities are adversaries, and takes no account of the 
means available to the authority to comply with the duty. 

4. We welcome many of the improvements to the workings of the Children’s 
Hearings system, particularly the new timescales and broader rights of 
appeal; the proposed legislation is clearer and more logical but hard to 
absorb because of its length. It seems about 40 sections are ripped out of 
the Children (Scotland) Act and replaced with well over a hundred. This 
will have major implications for all concerned with the Children’s Hearings 
system – it will mean re-writing all guidance, procedure and information 
that refers to sections from the Children (Scotland) Act, and providing 
training for all staff involved in the service. This is a major commitment for 
local authorities at this time, and it is hoped that there will be similar 
support from the Scottish Government as was made available at the 
launch of the Children (Scotland) Act. 

5. We welcome the Code of Practice for legal representatives for children. 

Gill McMillan 
Children’s Services 
18 March 2010 
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SUBMISSION FROM EAST RENFREWSHIRE CHILDREN’S PANEL 
ADVISORY COMMITTEE (CPAC) AND CHILDREN’S PANEL 

1. The setting up of a national body (Children’s Hearings Scotland (CHS)) 
to oversee the Children’s Hearing system is sensible, but it remains our 
strong view that it should be small and enabling in nature. A business 
case has not been made for the establishment of a body of the scale 
proposed, nor for giving the Convener all the powers that it is proposed 
be attribute to that position. It continues to be the local view that 
arrangements proposed under the Bill provide a solution that is 
disproportionate to the scale of problems identified on support 
arrangements in some areas of Scotland. Support for volunteers has 
been delivered to a good standard in many areas, including East 
Renfrewshire, this being the firm view of both East Renfrewshire Panel 
and CPAC Members. 

2. The CHS should have a role relating to the appointment, reappointment 
and dismissal of panel members; setting national standards with regard 
to the recruitment, selection, training and monitoring of panel members; 
and checking adherence to those standards. It should also help raise the 
profile of the Children’s Hearings system, advocate for panel members, 
support their work and have powers relating to expenses. On a specific 
issue, it is very unclear why the Bill suggests that the removal of a panel 
member from office should still require the consent of the Lord President, 
as this continues to be regarded as overly bureaucratic.

3. It is accepted that the national body should be independent of Scottish 
Ministers, SCRA and local authorities (LAs).  There are inconsistencies 
in the Bill regarding this (see Table below). 

4. A national panel of panel members, as allowed for in the Bill, makes 
sense as long as— 

 panel members will continue to sit predominantly in the area in 
which they live or work (or have lived if they move away and want 
to continue sitting in the area in which they were first appointed); 
and

 panel members can have the choice of whether they wish to sit in 
other areas. This is a simple way of making it easier for panel 
members (who want to) to sit outside their ‘home’ division.   

These points were made vociferously by East Renfrewshire Panel 
members.

5. The dividing of the national panel into divisions (perhaps largely along 
existing lines and perhaps also subject to divisions being grouped) would 
also be sensible as would the continuation of local panel chairpersons.  
It is of concern that the Bill does not allow for this. Panel members 
greatly appreciate the expertise, wisdom and pastoral guidance of 
current panel chairs, who have credibility because they are serving panel 

680



members, and it would be rather ludicrous to lose this key element of the 
system. East Renfrewshire proposes that they would retain as a 
minimum their key panel chair functions, i.e. setting panel rotas and 
providing pastoral support. A case for the preparation of the rota by 
others, when this has been well carried out by volunteers in the past has 
not been made. 

6. The setting up of area support teams to complement the work of both the 
CHS and panel divisions is sensible, but with some key modifications to 
what is proposed (the term local support team (LST) is used here to 
emphasise this). Leading on from the last point it is suggested they 
should not make up panel rotas, nor carry out the bulk of pastoral 
support. It is accepted that there do not necessarily need to be the same 
number of local teams as panel divisions, especially if LAs (who are still 
regarded by East Renfrewshire CPAC and CP as having a crucial role to 
play in future in terms of support) are willing, as anticipated, to 
collaborate further in groups. If panel members were willing, they might 
also wish to suggest coming together so that a panel division may match 
geographically the size of a local support team, but this would not have 
to be the case. An important impediment more recently to considering 
more collaboration between areas than at present has simply been the 
fact that the Hearings system has been under review for a very extended 
period of time. There was no wish locally to consider undertaking a more 
radical review of arrangements when the prospect of further change, 
arising from the review, remained a very real possibility. Asking panel 
members and CPAC members who are volunteers to face the prospect 
of some upheaval twice in a relatively short timeframe was considered 
unacceptable locally. 

7. The Bill implies that LSTs will carry out locally the functions of the CHS 
(for example it appears to be the case that they would administer and 
carry out recruitment, selection, monitoring and reappointment). It also 
appears to be the case that the CHS would dictate LST standards of 
performance, would dictate panel member performance standards and 
LSTs would presumably be accountable to the CHS through annual 
reporting and periodic local inspection etc. It is unclear whether LSTs 
would be expected to process some aspect of expenses claims before 
passing these to the CHS for payment. It is also very unclear how local 
training and related administrative arrangements are expected to be 
taken forward.

8. The Bill is silent about what will happen to the current Clerk’s role, but it 
seems to be suggested that each LST would comprise a paid officer (or 
officers) and a group of volunteers. On the issue of the need for 
continued support from LAs, it is critically important that a way forward is 
found that would be mutually acceptable to both CHS and LAs on how 
that support would be provided under new arrangements. Various issues 
need to be rethought to find a solution that is supported and acceptable 
to LAs, as there is clearly an expectation that resources will continue to 
be made available at a local level (which would be sensible and cost-
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effective). Locating support within the LA would facilitate good 
relationships between LAs and CHS. LAs must be given a substantive 
and statutory role if they are expected to continue to support the 
Hearings system. 

9. The need for independence of (1) Safeguarders and (2) advisers to 
provide independent advice to hearings, needs careful consideration. It 
is accepted that advisers must come into the system if ECHR legislation 
needs to be satisfied (although a number of practical considerations 
require to be resolved) even if they may only occasionally be required. In 
many ways the arguments made for the establishment of a National 
Children’s Panel apply equally to the establishment of a National Panel 
of Safeguarders and therefore it is suggested that a national panel of 
each is set up operating under national standards, such as on 
qualifications and training, set by the CHS. Further consideration is 
required as to how to administer them in a wholly independent way.   

10. It is critically important that the new model established preserves the 
good aspects of the current system (including panel members continuing 
to serve locally and only in their own area if that is their wish; the 
continued and highly regarded role of the panel ‘chair’; continued, 
meaningful support for the system by LAs; continued use of volunteers in 
roles such as monitoring etc). It is equally important and accepted that 
some of the weaker areas need to be addressed (inequalities in 
provision of local training or expenses; lack of standardisation; lack of 
accountability; need for inspection or scrutiny; and the need for limited 
mobility of panel members to serve outside their ‘home’ division). There 
is potential to streamline procedures across the country, and remove 
some of the less professional elements that pervade the current system 
(in particular inconsistency of standards e.g. in monitoring, local training 
delivery etc). 

11. If the suggestions made in the previous points were adopted, there 
would still be additional costs incurred in the new system, primarily in 
relation to establishing the CHS, but, subject to a small and enabling 
body being established, they would partly be offset by savings made by 
national government no longer needing a Children’s Hearing branch 
equivalent. There is no need to establish a system the additional cost of 
which would be as high as envisaged under the new Bill. 

12. An additional point in relation to cost is that of the apparent reduction 
from £1.52m. to £1.2m. in the funding to be available for training. This 
reduction is not justified and at odds with the costings provided by the 
group that is looking at new ways of delivering training. 

13. Finally, during discussions, East Renfrewshire Children’s Panel and 
CPAC have constantly asked whether the proposed changes will 
achieve the number one aim of improving outcomes for children.  We are 
not convinced by many of the changes proposed. We feel strongly that 
the good practice in small areas like ours with excellent Panel 
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Member/CPAC/LA relations should under no circumstances be 
dismantled and should be positively encouraged elsewhere. 

14. Some further detailed comments on the current Bill are attached (see 
Appendix 1). 

Linda Hutchison 
Senior Committee Services Officer/ Children’s Panel Liaison Officer 
East Renfrewshire Council 
26 March 2010 
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Appendix 1 

1. Confusion over the relationships between the National Convenor, 
Children’s Hearing Scotland, Scottish Ministers 

Bill Comment
S10 Scottish Ministers (SMs) can confer, 

remove, transfer functions to or from the 
NC, or specify the manner in which a 
function should be carried out (although this 
has to go before and be approved by the 
Parliament). 

This is acceptable in so far 
as the NC must work within 
the law, and any changes 
must be approved by 
Parliament (but see below, 
Section 13). 

s11&12 Children’s Hearing Scotland (CHS) must 
assist the NC, and does not have authority 
over the NC. 

But see below (Bill Schedule 
8 (1) and (7)). 

s13 SMs can give directions to CHS (but this 
does not have to go before and be approved 
by the Parliament). 

How independent should the 
CHS be of SMs? Why does 
this not need to go before 
Parliament? 

Schedule 1
s7 SMs are to appoint one member of the CHS 

to chair meetings. 
What is the role of the NC 
relative to CHS? 

s8(1)&(7) CHS is to appoint the NC (apart from the 
first) and can dismiss him/her. 

See comments on Sections 
11 and 12 above – this is 
contradictory.

s10 (1) The NC can authorise a person (or class of 
person) to carry out his/her functions. 

It is of concern that this 
suggests that  the NC could 
choose to bypass an AST or 
CHS.

s16 (2) ASTs may determine their own procedures Given the goal of 
consistency across the 
system, this seems 
contradictory.

2. Confusion and Concerns Over the Role of Local Authorities 

Bill Comment
s175 A number of persons/organisations must co-

operate with each other in the new CHS – 
but not LAs, who only have to co-operate 
with each other.  See also Financial 
Memorandum which emphasises the NC will 
have a duty to work with partners (but these 
don’t include LAs). 

There is a concerning lack of 
clarity on the exact role 
envisaged for local 
authorities.

Schedule 1 Comment
s10(3)&
(4)

The National Convenor (NC) cannot 
authorise a LA to carry out a function. 

There is no actual 
requirement anywhere in the 
Bill for LAs to comply with 
the NC or CHS – might they 
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therefore opt in or out? 
There is a concerning lack of 
clarity on the exact role 
envisaged for local 
authorities.

s12 (2) The NC must consult LAs regarding area 
support teams (ASTs) – but does not have 
to consider or act on the outcome. 
See also Paragraph 91 of Policy 
Memorandum.

The role envisaged for the 
LA is confusing.  The lack of 
clarity on this at this stage is 
concerning.

s12(4)&(
5)

LAs may nominate representatives to serve 
on ASTs.  The NC must consider this - but 
does not have to act on the outcome. 

There is a concerning lack of 
clarity on the exact role 
envisaged for local 
authorities.

s13(3)&(
7)

Before delegating an AST to act on his/her 
behalf, or giving them a direction, the NC 
must consult the relevant LAs  – but does 
not have to consider or act on the outcome. 

There is a concerning lack of 
clarity on the exact role 
envisaged for local 
authorities.

Policy Memorandum Comment
p76 and 
92

CHS is to take over the functions currently 
undertaken by LAs.  ASTs will be staffed by 
paid staff and volunteers (the inference 
being that the current Clerk’s role (or 
equivalent) will move to the ASTs). 

There is a concerning lack of 
clarity on the exact role 
envisaged for local 
authorities.

p90 The Bill ‘enables close interaction between 
the NC and LAs’. Although Paragraph 76 
(see above) is to occur, it appears to be the 
case that LAs are still to be expected to 
provide continued support  in the form of 
office space, clerical support and local 
recruitment support etc.  (but not local 
training).

Paragraphs 76 and 90 are 
contradictory.  It cannot be 
assumed that LAs would be 
willing to provide support of 
the nature proposed.  It has 
been noted that COSLA 
shares similar concerns on 
the role of LAs and is 
opposing the Bill. 

p99 LAs are to be enabled to play a direct role in 
the composition, location and work of ASTs. 

This is not the case.  It is of 
concern that they are only to 
be consulted. 

p100 The flexibility of the Bill means that the links 
between panel members and LAs will not be 
weakened.

The points made above 
suggest the opposite. 

p169 There will be responsibilities placed on LAs 
for providing practical local support to panel 
members through ASTs. 

How? Previous comments 
on concerning lack of clarity 
on the exact role envisaged 
for local authorities refer 
(see comments on 
Paragraph 90). 

p402 Although the new system comes in in 2011-
12, Table 2 (page 75) LAs are still assigned 
various costs (e.g. travel costs, CPAC costs 
and ‘panel staff’ costs for 2012/13 and 

 The way this information is 
provided in the table is 
confusing as it only becomes 
a little clearer later in the 
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2013/14) and this is not fully explained document how it is expected 
these funds would be 
redeployed at a local level. 
But it remains very unclear 
for example at what level (s) 
expenses are to be 
processed and then paid.

p445 Under the new arrangements, LAs will retain 
many of their existing functions except for 
expenses payment and training. 

This is a misrepresentation 
of the position.  See various 
other comments above on 
this issue.

General Overall, the role of LAs is 
very confusing. Essentially it 
appears that whilst losing 
any substantive role in 
supporting the Hearings 
system, LAs will still be 
expected to provide clerical 
staff and office space and 
other such support.  It 
cannot be assumed that LAs 
will accept this position.  
COSLA has already 
indicated its opposition to 
the Bill. 

3. Other points 

Financial Memorandum Comment

General The use of ‘may’ versus ‘might’ – examples: 
why ‘must’ the NC appoint persons to form a 
panel (Bill section 4(1)) but the NC ‘may’ 
make arrangements for the recruitment of 
panel members (Schedule 2, 1 (1))? 

It is not clear why varying 
terminology is used and 
what the motivation for this 
was.

s6(2)b&8 ‘As far as is practicable’ PMs should come 
from relevant LAs or the Hearing should 
take place in the relevant LA 

The terminology must be 
strengthened such as to 
emphasise that this should 
be ‘only in exceptional 
circumstances’ ..... 

s25(2) The use of the term primary consideration 
rather than paramount 

It is not clear in the Bill itself 
why the Bill refers to the 
child’s welfare being 
considered to be of primary 
rather than paramount 
consideration, even though 
there is some commentary in 
the explanatory notes. 

s173(2) The NC may disclose information provided The policy memorandum 
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by LAs to local panel members (section 60) says the NC 
‘should’ disclose information.  
It is not clear how good 
practice can be fully shared 
when information can only 
be shared with local panel 
members.

Sch2,
p1(6)

The Lord President’s consent is required to 
remove a panel member. 

Why is this cumbersome 
process being retained?  It is 
not clear why CHS could not 
do this, provided adequate 
appeal processes etc are 
available?

Sch2, p4 
(2)&(3)

The NC ’may’ pay panel members and 
different determination ‘may’ be made for 
different cases or different classes of cases. 

This seems to suggest room 
for inconsistency to occur. 

Sch 4 Staff transfer orders It is not clear to what extent 
these would be necessary 
and what the impact on staff 
would be.
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SUBMISSION FROM GLASGOW BAR ASSOCIATION 

1. Our submission is set out on the following pages. We have restricted our 
comments to points of principle rather than a detailed review. The headings 
under which our submission is presented are as follows:- 

• Definitions  
• GBA 
• Legal aid. 

Definitions 

• GBA means Glasgow Bar Association 
• SLAB means Scottish Legal Aid Board 
• The words “we” and “our” refer to the Executive Committee of the 

Glasgow Bar Association which has approved this submission to the 
Justice Committee in relation to Summary Justice Reform. 

GBA

2. The Glasgow Bar Association was formed in 1959. The objects of the 
Association, as contained in its constitution, include the promotion of access 
to legal services and to justice and to consider and, if necessary, formulate 
proposals and initiate action for law reform and to consider and monitor 
proposals made by other bodies for law reform. The GBA also offers legal 
education programmes and sponsors and supports legal education and 
debate at Scotland’s universities. We are an independent representative body 
although by statute compelled as individuals to be members of the LSS. 

3. Today the GBA remains a strong, independent body. It has just amended its 
constitution to allow corporate membership and current member levels sit at 
around three hundred, by far the biggest Bar Association in the country. The 
contents of the submission are based on detailed information and experience 
which has been obtained through GBA members practising in the Summ 
Sheriff Courts in Glasgow on a daily basis. In short, GBA members are at the 
coal face. 

Legal aid 

4. In dealing with many of the issues which arise in this Bill, it seems to the GBA 
that there are two fundamental principles which must prevail to ensure that 
justice is done within the Children’s Hearing system. First, the system, and 
those appointed to positions within the system, must be independent of 
Government and be free from any fettered discretion from Government. At a 
time when the profession feels that the Government is trying to exercise more 
and more control over independent lawyers, it is imperative, in the view of the 
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GBA that e.g. the position of National Convener is allowed to be fulfilled 
without interference from Government. The National Convener will be 
responsible for a system which allows the courts, and those within the 
system, incomparable access to the private lives of families and children. 
Those rights must be respected and it is therefore vital that the Government 
power within the system is controlled by the Bill.  

5. Secondly, there is little doubt that the legal aid provisions within the Bill 
transfer power from the Sheriff Court to the SLAB, and indeed potentially 
create new, unrestricted powers for SLAB. The GBA would recommend that 
the provisions of the Bill which empower SLAB to effectively control the 
conduct of solicitors and others involved in cases which are litigated within the 
Hearings system, be withdrawn. There is a feeling within the profession that 
the SLAB are seeking to control as many aspects of legal representation as is 
possible. The idea that civil servants with no relevant qualifications, employed 
to administer payments to solicitors for work reasonably undertaken on any 
case, should decide what is in “the best interests of a child” is frankly 
ridiculous. It is the view of the GBA that the SLAB administering, or setting, a 
Code of Conduct for solicitors involved in the Children’s Hearing system will 
lead to a huge increase in bureaucracy at SLAB. That is exactly what has 
happened in criminal legal aid. Given time, the already difficult relationship 
between the profession and SLAB will worsen. That will duly impact on “the 
best interests of the child”. Similarly, the test to be applied to any applicant 
wishing to appeal the outcome of any Hearing is higher for the purposes of 
obtaining legal aid, than it is to actually successfully appeal. That is clearly 
unfair.

6. Dealing specifically with some of the sections, the GBA has concerns about 
what appears to be a shift in the decision making principles to be applied by 
the hearing. At present, the paramount consideration of any disposal is what 
is deemed to be for the welfare of the child. However, s25 shifts that 
consideration to what is best for the protection of the public. This 
consideration is already present in the event of any supervision requirement 
being imposed. Why does this need to change? 

7. The GBA welcomes national standards for safeguarders providing the added 
responsibility is met with ample remuneration. A safeguarder provides a 
hugely important service to the court in often difficult conditions and at difficult 
times.

8. The GBA would wish to question the basis and reason why child protection 
orders can now be dealt with by a Justice of the Peace (not legally qualified) 
as opposed to a sheriff. The Parliament should consider carefully before 
legislating to allow police constables to remove children from their families in 
these circumstances. It is not obvious what safeguards are in place to protect 
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families in such a situation, nor is it clear in what circumstances interim 
compulsion supervision orders are to be invoked(s.89). 

9. Tagging for children (s.144) is a concerning measure. Doubtless there will be 
circumstances where it is appropriate but the Bill does not set these out and if 
the liberty of children is to be restricted in such a fundamental way then we 
would submit that this section needs further explanation. 

GBA Committee 
Sheriff Court, Glasgow 
8 April 2010 
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SUBMISSION FROM GLASGOW CITY COUNCIL  

General comments 

1. Glasgow City Council appreciate the inclusive way in which the Scottish 
Government has consulted on the Bill, the efforts that have been made to 
incorporate suggested amendments and the ongoing updates provided in the 
newsletters.  

2. Glasgow City Council supports the efforts made by the Scottish Government to 
achieve a strong and modern hearings system that works consistently well 
across Scotland to help improve outcomes for children and young people.

3. However, there are parts of the legislation that we feel require further 
consideration, these include: 

Safeguarder (section 30) 

4. Safeguarders’ have a huge responsibility to make life-changing decisions about 
a child in the hearing system. This is a critical role and the safeguarder needs 
to have a good understanding of risk management and an ability to assess 
families’ circumstances. Therefore, we believe that national standards should 
be put in place to ensure the quality and consistency of safeguarders’ practice 
across Scotland.

Local authority’s duty (section 58) 

5. Getting it Right for Every Child underpins the reform of the children’s hearing 
system and yet this new legislation states that the local authority is responsible 
for delivering reports on care, support and protection. We would suggest that 
this should be a shared responsibility between partner agencies who are 
working together to get the best possible outcome for the child. This legislation 
should reinforce joint working and shared responsibility. 

6. We are aware that you have based the system on the implementation of 
GIRFEC and staff working to ensure early intervention and therefore reducing 
the need for children entering the hearing system. However, we are concerned 
that the threshold for referral to the Reporter has been raised from “may require 
compulsory measures of supervision” to a “compulsory supervision order 
should be made in respect of the child”.

Breach of duties 

7. The Anti Social Behaviour (Scotland) Act 2004 introduced a power to the 
Principal Reporter to enforce the local authority’s duty to implement supervision 
requirements. Important to this is the discretion of the Principal Reporter. The 
current draft of the Children’s Hearings bill transfers this power to the National 
Convener. Discretion which currently exists by the Principal Reporter is not 
available to the National Convener. It would go against the principles of a child 
centred system not to take into account the child’s changed circumstances 
between the original decision of the hearing and the enforcement process. The 
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National Convener should have the discretion powers based on the best 
interest of the child and taking into account any change of circumstances. 

8. We believe that there would be an additional impact in terms of “best value” for 
local authorities relating to Sections 138 (3) and 140 (7) as it is our 
understanding the children’s hearing could impose a requirement on a local 
authority to provide a service without limit of cost and consideration to financial 
pressures. This would impinge on the good working relationship that we have in 
Glasgow with the Reporters. 

Glasgow City Council 
Social Work Services 
26 March 2010 
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SUBMISSION FROM HIGHLAND CHILD PROTECTION COMMITTEE 

Children’s Hearings (Scotland) Bill 

1. The Highland CPC welcomes a number of the measures introduced by the 
Bill, and believes that it is a significant improvement on the Draft Bill 
considered in 2009. However, the Highland CPC has significant concerns in 
relation to two particular aspects of the Bill as currently drafted: 

 The failure to incorporate key principles from Getting It Right For Every 
Child;

 The new thresholds for referral to the Reporter introduced by Sections 
58 and 59. 

2. We believe that these issues must be addressed if the Bill is to provide the 
right legislative framework for consideration of the most vulnerable children 
in Scotland. 

Getting It Right for Every Child 

3. The Bill as currently drafted is a missed opportunity. It fails to incorporate 
key principles from Getting It Right For Every Child, most particularly by 
failing to recognise the role of integrated assessment of a child’s needs, and 
integrated delivery of the services required to meet those needs. It does so 
at a time when a broad range of independent evaluation and inspection of 
the Highland Pathfinder is underlining how crucial that integrated working is 
for ensuring that children are kept safe and their needs met.

4. Two illustrations help to illustrate this missed opportunity: 

Section 64. During the course of investigation by the Principal Reporter 
regarding a referred child, it is the local authority alone which is placed 
under a duty to provide a report. There is no recognition of the role of 
integrated assessment and the responsibilities upon other agencies working 
alongside the local authority. 

Section 138. When a Supervision Requirement is imposed, it is the local 
authority alone which is placed under a duty to comply with any 
requirements imposed regarding the delivery of services to meet a child’s 
needs. There is no recognition of the responsibilities of other agencies, 
working alongside the local authority, if the package of work required to 
meet identified needs is to be delivered.

The threshold for referral to the Reporter – Sections 58 and 59 

5. These sections as currently drafted may pose a risk to the safety of 
Scotland’s most vulnerable children. They fundamentally alter the threshold 
for referral to the Reporter from that set out in Section 53 of the Children 
(Scotland) Act 1995. Instead of the local authority being required to refer 
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when information ‘suggests’ that compulsory measures ‘may’ be 
necessary, or police being required to refer when they have ‘reasonable
cause to believe’ that compulsory measures ‘may’ be necessary, the Bill 
provides that both of these key agencies only refer when they have 
determined that compulsory measures should’ be imposed.

6. This may be unsafe, as it removes the safety net that the Reporter provides 
in examining (from an independent, expert perspective) those cases where 
there may or is likely to be a need for compulsory measures. It removes 
from the Reporter’s field of consideration cases which are borderline. It 
shifts core responsibility for determining that compulsory measures  are 
necessary from the Reporter to the involved agencies themselves, and 
professionals who may have very little 
expertise/experience/guidance/training regarding determining that issue. It
could as a result risk delays in referral in those cases that most require 
prompt, independent consideration.

7. The proposed provisions are also inconsistent with core elements in the 
GIRFEC model, as developed within the Pathfinder area. Highland’s 
approach has been to: 

 ensure that agencies are giving informed consideration to the need for 
referral, looking at engagement by the family/child, the impact of work 
on a voluntary basis, levels of risk, etc;

 ensure that unnecessary referrals do not come to the Reporter (with 
significant ‘filtering’ now taking place of both care/offence referrals, 
reflected in significant reductions to referral levels in Highland);

 But, critically, ensure that cases where there is an evidenced basis for 
believing that compulsory measures may be required to meet the 
child’s needs are quickly referred to the Reporter for proper, 
independent, expert consideration.

8. That approach has been evaluated and inspected in a way that clearly 
suggests that it is working and keeping children safe.  

9. It means that the Reporter receives referrals where the agencies have not 
yet determined for themselves that compulsory measures are necessary – 
rather, where the evidence suggests that they may well be required. That is 
consistent with the current provisions in Section 53 of the Children 
(Scotland) Act 1995, but not with what is proposed in the Bill.

10. One illustration of the risk that would be posed by such a high threshold for 
referral is The Orkney Inquiry Report, and Lord Clyde’s consideration there 
of the failure by the police to refer to the reporter appropriately. His specific 
recommendation at Recommendation 164 was that ‘in all cases where a 
police constable has reasonable cause to believe that a child may be in 
need of compulsory measures of care he should be under a statutory duty 
to pass the information to the Reporter’.  
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11. That recommendation was designed to keep children safe. It was enshrined 
in the 1995 Act. It would be unsafe to replace current legislative provisions 
with a requirement upon police or the local authority to determine for 
themselves that compulsory measures are required before they refer. The 
safe and appropriate approach is to continue a statutory test that requires 
referral from the local authority and police when there is reasonable cause 
to believe that compulsory measures may be required to meet the child’s 
needs, and then make sure that guidance for agencies within a GIRFEC 
framework leads to appropriate rather than unnecessary referral. 

Harriet L Dempster 
Chair, Highland Child Protection Committee 
26 March 2010 
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SUBMISSION FROM INVERCLYDE COUNCIL, CPAC 

1. Inverclyde Council welcomes the changes to provide a structured 
framework to bring national consistency, quality assurance and 
accountability that are required of the system, to ensure each child 
receives the best service, support and outcome possible. 

2. It is imperative that any change introduced to the Children’s Hearings 
System focus and build on the Kilbrandon principles, and that local 
management of the system is continued, with the full support of the 
Local Authority. 

3. Any decision taken on change must be in the best interest of the child. 

Helena Couperwhite 
Clerk to Inverclyde CPAC 
26 March 2010 
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SUBMISSION FROM INVERCLYDE COUNCIL, SOCIAL WORKER SERVICES 

Introduction

1. While we continue to have reservations about some aspects of the Bill, we 
would like to comment positively on the process which has taken place to 
reach this point. The consultation which has been undertaken has been 
very thorough and there is a lot of evidence that what was said has been 
seriously considered in the ongoing development of the legislation. The 
Minister and his team are to be commended for their attempts to achieve 
consensus in a way which is not always the case in such situations. 

Comments 

2. Inverclyde Council has throughout this process accepted the need for a 
thorough review of the Children’s Hearing system to ensure that it can meet 
the needs of children and young people in the twenty-first century. 
Children’s Hearings have proven their worth but changes in legislation and 
in the demands being placed on the system together with what is now 
considered best practice meant that it was time to undertake a detailed 
review. The implications of Getting It Right for Every Child (GIRFEC) and 
the emphasis on greater partnership working have created opportunities for 
new ways of working within a revised Children’s Hearing system which will 
offer opportunities for improved outcomes for children and young people. 
There is perhaps a missed opportunity in the Bill to place more emphasis on 
the multi-agency responsibilities incumbent in robust planning for children 
and young people rather than simply to hold the local authority accountable 
for providing services. 

3. The balance between maintaining local links while ensuring more national 
consistency has been improved within the Bill, this we consider is positive. 
The importance of Children’s Hearings having strong links to local 
communities is very important both because of the importance of panel 
members understanding of the issues within these communities and of the 
credibility of the processes themselves. 

4. Within the Bill we still have some concerns about the division of 
responsibilities between the National Convener and the Principal Reporter. 
Whilst we appreciate the rationale for making a change, we still consider 
there is the potential for confusion and that there will be an erosion of the 
responsibilities of the reporter which will be detrimental to the smooth 
running of the system and could create confusion. 

5. We would also like to highlight issues relating to the implementation of 
decisions made by the Children’s Hearing. At present under the Antisocial 
Behaviour (Scotland) Act, the Principal Reporter has the power on 
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instruction from a Children’s Hearing to seek enforcement through the 
courts of a hearing decision. 

6. The Principal Reporter currently has discretion about taking this action. The 
new Bill reaffirms the power which will now lie with the National Convener 
but removes any discretion. This means that is requested to do so by a 
Children’s Hearing, the National Convener must take the local authority to 
court to seek enforcement of the Children’s Hearing decision. We would 
urge reconsideration of this removal of discretion as it will detract from the 
ability to respond to a child or young person’s changing needs and 
circumstances. The Children’s Hearing system should put the child/young 
person at the centre and we consider that this provision erodes this 
principle.

7. In section 138 (3) the Bill states: ‘The duties which an implementation 
authority may be required to carry out under a compulsory supervision order 
include securing or facilitating the provision for the child of services of a kind 
which the implementation authority does not provide’ and in section 140 (7), 
‘In determining whether to direct the National Convener to make an 
application under section 141 to enforce the authority’s duty, the Children’s 
Hearing must not take into account any factor relating to the adequacy of 
the means available to the authority to enable it to comply with the duty’. 
Thus in effect, the Children’s Hearing could require the local authority to 
provide a service anywhere without any limit to the cost without setting this 
within the context of the authority’s other duties or budget constraints. It 
also focuses solely on the local authority which will not have access to the 
full range of resources which the Children’s Hearing may wish to utilise in a 
particular situation, e.g. health services. This has the potential to create a 
much more litigious process which in itself will have significant cost 
implications. 

8. We would urge that the issue of a consistent approach to the recruitment, 
selection, training, support and monitoring of safeguarders is dealt with by 
taking a national approach as is proposed for panel members. 
Safeguarders have an important role in the decision making process and it 
is right that there should be an agreed framework and standards within 
which they are expected to operate. 

9. Our final comment relates to terminology used in the Bill. It refers to the 
‘chief social worker’ rather than the title used in statute i.e. ‘Chief Social 
Work Officer’. We would suggest that this requires to be amended to reflect 
this title to ensure there is no confusion about roles and responsibilities. 

Inverclyde Council 
25 March 2010 
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SUBMISSION FROM THE LAW SOCIETY OF SCOTLAND 

Introduction

1. The Family Law sub-committee (“the sub-committee”) of the Law Society 
of Scotland welcomes the opportunity to comment on the Children’s 
Hearings (Scotland) Bill as introduced in the Scottish Parliament on 
23 February 2010 and has the following observations to make. 

General comments 

2. While the sub-committee welcomes a number of changes that the bill as 
published makes to the draft bill, particularly in respect of the creation of 
a separate body and the division of labour between the National 
Convener and Principal Reporter (subject to some specific comments 
below), overall the sub-committee is concerned that the bill is still not as 
accessible or user-friendly as it requires to be.

3. The sub-committee appreciates the effort that the GIRFEC team has 
made to keep stakeholders up to date with developments from the 
publication of the draft bill last year to the introduction of the bill in its 
current form to the Scottish Parliament. Nonetheless, the bill itself is 
lengthy, technical and quite different in content to the draft bill. The sub-
committee therefore considers that insufficient time has been given to 
allow for a full examination of the provisions and it should be noted that 
the following comments do not represent as thorough a response as the 
sub-committee would have liked to have given. Given that this is the first 
major revision of the children’s hearings system in over forty years, it is 
regrettable that more time was not permitted for comment on the bill.

Part 1 – National Convener and Children’s Hearings Scotland 

Section 8 – Location of children’s hearing 
4. The sub-committee is of the view that this provision, as it relates to the 

Principal Reporter, should be moved to Part 2 of the bill. 

Section 9 – Provision of advice to children’s hearings 
5. The sub-committee questions why the provision at section 9(2)(d) is the 

responsibility of the National Convener as opposed to the Principal 
Reporter. It seems illogical, given that the whole purpose of the measure 
is to separate out the decision-making body from the executive body.  
The sub-committee would further question how this provision would 
interact with Part 14 (implementation of orders). 

Part 2 – Principal Reporter and Scottish Children’s Reporter 
Administration

6. Notwithstanding the comments on Part 1 above as they relate to Part 2 
of the bill and to the functions of the Principal Reporter, the sub-
committee has no further comment to make. 
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Part 3 – General considerations 

Section 25 – decisions inconsistent with section 24 
7. This section permits a hearing or court to make a decision that is 

inconsistent with the requirement to safeguard and promote the child’s 
welfare as the paramount consideration if it was for the purpose of 
protecting members of the public from serious harm. It is only permitted if 
the hearing or court in coming to the decision has regarded the need to 
safeguard and promote the welfare of the child as the primary [not 
paramount] consideration. In such cases, the sub-committee considers it 
necessary for the child to have legal representation.

Section 26 – Views of the child 
8. The sub-committee questions whether there is any need for the 

presumption at section 26(4) that a child over 12 will be of sufficient age 
and maturity to form a view. The sub-committee is of the view that the 
general principle as stated in sub-section (3) is adequate.

Part 4 – Safeguarders’ Panels 

9. As with the draft bill, the sub-committee is of the view that this bill does 
not properly address the role of safeguarders and is a wasted 
opportunity in terms of clarifying the role. For example, the bill contains 
nothing about training, standards or complaints – instead leaving such 
details to secondary legislation; and section 31(1)(b) provides that the 
safeguarder should, “so far as reasonably practicable”, attend the 
hearing with the child but this does not take account of the fact that the 
safeguarder’s position can legitimately be opposed to the child’s. There 
were clear recommendations as to safeguarders in chapter 5 of the Gill 
Review at paragraph 111. If the Bill is to carry forward the GIRFEC 
principles then it is vital that the opportunity is taken to implement Lord 
Gill’s recommendations. 

10. Although section 32 attempts to clarify the safeguarder’s position in light 
of an appeal, it does not make clear whether the safeguarder’s role will 
continue if an appeal is brought by someone other than the safeguarder.  
This should be made explicit. 

Part 5 – Child Assessment and Child Protection Orders 

11. The sub-committee is pleased that section 33 of the bill reverts to the 
original terminology. In relation to section 33(5)(b), the sub-committee is 
of the view that 3 days is too short a period of time to carry out the terms 
of a child assessment order and would suggest extending the period 
during which it has effect to 7 days.   

12. The sub-committee questions the use of terminology at section 35(5)(d). 
“Evidence” is a term of art and unless it is envisaged that the introduction 
of evidence at so early a stage would require the person giving the 
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information to do so on oath, the sub-committee would suggest using the 
word “information” instead.  Otherwise, there will be scope for confusion. 

13. There is also the potential for ambiguity in relation to section 38, which 
refers to “disclosure directions”. In fact, what is meant is “non-disclosure 
directions”. Given the often very short amount of time that practitioners 
are given to interpret such provisions in relation to a particular case, 
there needs to be as little scope for ambiguity as possible. 

14. In relation to section 40, the sub-committee has concerns about the 
inclusion of directions relating to parental rights and responsibilities.  
There is a careful balance in the existing children’s hearing system 
between the role of the sheriff in actions relating to parental 
responsibilities and rights and the role of the sheriff and children’s 
hearing in public law cases, where the exercise of parental 
responsibilities and rights may be effectively suspended, but 
responsibilities and rights may not be granted or altered. This section 
crosses the existing boundaries by allowing a direction as to how a 
parent should exercise responsibilities and rights. It does so without 
addressing the interface between the hearing system and the general 
court system. Careful thought is required as to whether this significant 
change is required and the implications as to relationship with private law 
actions should be addressed. There is a risk of creating a parallel system 
to that relating to parental responsibilities and rights so that the hearing 
system approaches becoming a “family hearing” system, and  taking 
attention away from the child.

15. What would the relationship between section 40 and a section 11 order 
or a permanence order be? The sub-committee is of the view that this 
section needs to be thought about much more carefully. 

Section 46 – Application for variation or termination 
16. The sub-committee is of the view that even if a person can be a local 

authority for the purposes of applying to vary or terminate an order, this 
section should still mention “local authority” specifically. Given the 
number of explicit references to local authorities throughout the bill, this 
will make the provision clearer. 

Section 54 – Constable’s power to remove child to place of safety 
17. A clear policy decision requires to be taken as to whether a child may be 

placed in a police cell. While this section limits the powers of the police to 
hold a child, section 102(1)(a)(iv), defines a place of safety as including a 
police station which suggests that a police station or police cell is a 
suitable interim holding place until the child can be taken to a place of 
safety; and section 187 defines a “place of safety”  as including a police 
station. It is the sub-committee’s view that children should not be placed 
in police cells. 

Section 58 – Local authority’s duty to provide information to Principal Reporter 
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18. This section represents a fundamental and significant departure from the 
existing law. Under the existing law local authorities have an obligation to 
refer children to the Principal Reporter if there is information to suggest 
that the conditions for referral may be satisfied. The Reporter acts as 
“gatekeeper” to the system. This represents a safeguard for children, as 
it provides an independent check on whether local authorities are 
fulfilling their duties to children. The provisions proposed in the Bill 
remove that independent check. It leaves local authorities as the 
“gatekeepers”. This has serious implications for children and runs 
counter to the principles of GIRFEC. The sub-committee is of the view 
that it should be for the Principal Reporter, as opposed to the local 
authority, to act as gatekeeper when deciding whether an investigation 
should be made in respect of a child. There should be independent 
scrutiny of the exercise of local authority’s powers in providing for needy 
children.

Section 60 – Court’s duty to provide information to Principal Reporter 
19. The sub-committee suggests that “matrimonial or domestic interdict” 

should be added to the list of relevant proceedings in section 60(5).

Section 64 – Investigation and determination by Principal Reporter 
20. The sub-committee is of the view that in light of the terms of section 58, if 

it is thought that the local authority should be given such a power, 
clarification of the interaction between section 58 and section 64 (if, for 
example, the local authority decides that a compulsory supervision order 
does not need to be made) is required. 

Section 65 – Meaning of “section 65 ground” 
21. The sub-committee notes that “bad associations and moral danger” has 

been removed from the grounds and questions whether sub-section 
(2)(e) adequately covers gangs.

22. In relation to sub-section (2)(i), once a person is subject to a 
permanence order he/she is already subject to a statutory regime and 
this raises questions about whether a person should be subject to more 
than one statutory regime. The sub-committee would also appreciate 
further clarification on the meaning of the phrase ‘special measures are 
needed to support the child’. Does this refer to secure accommodation?  
It is important that grounds for referral are clear and precise in their 
terms.

23. In respect of sub-section (2)(m), the sub-committee would suggest 
including “property” and in respect of sub-section (2)(n) the sub-
committee wonders what the reason is for changing “beyond” to “not 
within” the control of a relevant person. 

24. Generally, the sub-committee would suggest the addition of “child has 
committed anti-social behaviour” as a separate ground, which would 
bring the anti-social behaviour of children under the auspices of the 
children’s hearings system and a civil standard of proof, rather than give 
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rise to an ASBO. The sub-committee is of the view that the child’s 
welfare must be the focus of attention even in the difficult circumstances 
of “offending” behaviour and that the benefits of this proposal would be 
that the child would not carry the taint of criminality for the rest of his or 
her life and that he or she would be more likely to receive early 
intervention.

25. In a related issue, members of the sub-committee have met twice with 
representatives from the Scottish Government’s Equality Unit to discuss 
the issue of forced marriage and what the proposed legislation should 
contain. It was explained to the sub-committee that one of the main 
purposes of the legislation is to draw attention to the problem of forced 
marriage and put a label on it. Given this objective, it would send out a 
much stronger signal to change the law by adding an additional ground 
for referral to section 52(2) of the 1995 Act.

26. For reasons of cultural sensitivity, the sub-committee is of the view that it 
could be particularly problematic to suggest that forced marriage would 
come under “lack of parental care” as parents in such a situation may be 
of the view that they are fulfilling a legitimate parental responsibility by 
forcing a marriage. Furthermore, while the representatives from the 
Equality Unit noted that there was no evidence to support the fact that 
the ‘lack of parental care’ ground did not suffice, the sub-committee 
would argue that the lack of evidence could be due to the fact that the 
means of dealing with it are not sufficient, rather than because there is 
no need for it.

27. Thus, it is suggested that a further ground be added, as follows: “the 
child is being, or is likely to be, subjected to physical, emotional or other 
pressure to encourage him or her to enter into a marriage or civil 
partnership”. Furthermore, the sub-committee would recommend 
inclusion of a linked ground relating to members of the same family as 
the child covered by the original ground.

Section 66 - Determination under section 64: no referral to children’s hearing 
28. The sub-committee would suggest including a diversion in this section. 

While currently only a voluntary measure, it is a good example of pro-
restorative justice. 

Section 72 – Child’s duty to attend children’s hearing  
29. While the sub-committee recognises that there are legitimate situations 

where a child should be excused from a hearing, it would want this to be 
the exception rather than the rule and would suggest that more thought 
is given to this section to ensure that children are not habitually excused 
from hearings. 

Section 77 – Right of certain persons to attend children’s hearing 
30. The sub-committee is pleased to note that the Principal Reporter now 

has the right to attend hearing under sub-section (1)(e).
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31. The sub-committee notes that this section does not create an explicit 
right for a representative from the local authority to attend. Given that 
local authorities are under a duty to implement decisions of the hearing, 
it should not be possible for the hearing to impose obligations on the 
authority, if the authority does not have the right to attend hearings. 

32. In respect of sub-section (5), the sub-committee would suggest adding 
“or will inhibit the discussion of the case of the child at the hearing”. 

Section 80 – determination of claim that person be deemed a relevant person 
33. This section and the definition of “relevant person” more generally are of 

particular concern to the sub-committee. The hearing should not have 
the discretion about whether someone can be “deemed” to be a relevant 
person. If there is an issue about this it can be dealt with at the pre-
hearing panel but using “deem” suggests a new discretion as to whether 
a person may attend a children’s hearing as of right. 

34. Sub-section 4(b) suggests that once a person is deemed a relevant 
person, this designation is permanent, or at least long-term, which may 
be the case with certain relevant persons but may not be in respect of, 
for example, foster parents. 

35. Sub-section 80(3) conflicts with the definition of “relevant person” 
contained in section 185. The position in relation to the definition of 
‘relevant person’ contained in section 185, sub-section (2) is at best 
confusing and at worst ultra vires. Respect for family life in terms of 
article 8 of ECHR requires those entitled to respect should be involved in 
decision- making (see W v United Kingdom (1987) 10 EHRR 29). The 
Bill does not vouchsafe such a right to be heard for all those who may be 
entitled and as such is probably beyond the competence of the 
Parliament to pass (Scotland Act 1998, s 29(2)(d)). In particular there is 
a significant problem for persons who secure a contact order in the 
sheriff court, but then find that the hearing can make a supervision 
requirement that renders the contact order ineffective. Such persons 
must have a right of access to the hearing, but this appears to be 
expressly precluded by section 185(1)(a) and (2). This matter has been 
the subject of appeal to the Inner House of the Court of Session. A 
decision is expected. Furthermore, there is currently also uncertainty 
over whether it is ECHR compliant that a person who has parental rights 
and responsibilities order for the purposes of a hearing only is not ‘a 
relevant person’. 

36. Section 185(1)(b) which limits relevant person status to persons in whom 
parental responsibilities or parental rights are vested by virtue of section 
11(2)(b) overlooks  the fact that a residence order made under section 
11(2)(c) carries parental responsibilities or parental rights by virtue of 
section 11(12) of the 1995 Act. 

37. The sub-committee is of the view that this section needs to be 
fundamentally reconsidered.
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Section 82 – requirement to establish child’s age 
38. The sub-committee is unclear of the purpose that sub-section (2) serves.  

What happens when the child in question is an infant? 

Section 84 – Grounds to be put to child and relevant person 
39. The sub-committee is of the view that there should be duty to ensure that 

the child is sufficiently prepared for the hearing or has “had adequate 
opportunity to seek advice”. While this might belong more fully in practice 
rules, nonetheless the section could contain a statement of principle. 

Section 101 – Meaning of medical examination order  
40. The sub-committee notes that this section is a duplication of the basic 

supervision requirement provisions in section 97 and is therefore of the 
view that it is unnecessary. 

Section 102 – Meaning of “warrant to secure attendance” 
41. See comments in relation to the definition of “place of safety” in relation 

to section 54 above. 

Section 105 – Jurisdiction and standard of proof: offence ground 
42. In relation to sub-section (2), the sub-committee would suggest that in 

some cases it might not be practical for the application to be made to the 
sheriff who would normally have jurisdiction if the child were being 
prosecuted (if, for example, the child committed the offence while on 
holiday) and that the provision should be expanded to include an 
alternative.

Section 107 – Child and relevant person: representation at hearing 
43. Again, this section calls into question the discrepancy between the 

broader provisions relating to “deemed” relevant persons in section 80 
and the narrower definition of “relevant persons” contained in section 
185.  The sub-committee identified subsequent sections where this point 
arises: namely in section 158 (appeals to the sheriff principal and Court 
of Session: relevant persons); and section 187 (inserting new section 
28E into the Legal Aid (Scotland) Act 1986). There may be further 
examples.

44. In respect of sub-section (4), the sub-committee is of the view that this 
provision as currently worded has serious implications, for example in 
relation to conflict of interest, and that further thought needs to be given 
to who might be appropriate to represent the child. 

Section 118 – Recall of grounds determination: sheriff’s powers where no 
section 65 grounds accepted or established 
45. Sub-section (3) provides that the sheriff can refer a child to local 

authority for “voluntary measures”. In the sub-committee’s view, this 
amounts to a supervision order “by the back door” which raises a number 
of questions, such as whose responsibility it is to check up that it 
happened, and whether lack of compliance will amount to contempt of 
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court. The sub-committee would observe that this provision invites the 
court to exercise its powers on minimum information. The power of the 
court to make supervision orders in terms of the Matrimonial and Family 
Proceedings Act 1958 and the Guardianship Act 1973 was actively 
removed in the 1995 Act on the basis that there should be a single 
source of requirements for supervision in Scotland, namely the children’s 
hearing.

Section 128 – Right of child or person to require review 
46. Although this section relates to the right to require a review of the terms 

of an order, it raises the issue of what rights a child or person has in 
relation to drawing attention to a failure to implement the terms of an 
order. The sub-committee would therefore suggest that there should be 
an equivalent section to permit such an action. It would perhaps be best 
placed in Part 14 and the sub-committee would further suggest that 
consideration be given to the 3-month timescale, as this is a 
considerable amount of time in the life of a child for the terms of an order 
not to be implemented. 

Section 141 – Application for order 
47. The sub-committee is of the view that it should be the responsibility of 

the Principal Reporter, as opposed to the National Convener, to apply to 
the relevant sheriff principal for an order to enforce an implementation 
authority’s duty in relation to a child. Again, the sub-committee does not 
think that this would fall within the remit of the National Convener, given 
the bill’s intention to separate out the decision-making arm from the 
executive arm. 

Section 159 – Review of requirement imposed on local authority 
48. This section relates to a situation where there is uncertainty over which 

local authority has jurisdiction over the child. The sub-committee would 
note that it does not clarify who has interim responsibility for the child 
and would suggest that a provision is inserted to say that the named 
local authority is not excused in interim but if it is shown not to be the 
relevant local authority, it should be entitled to expenses. 

Section 165 – Use of evidence obtained from prosecutor 
49. The sub-committee would question what the purpose of sub-section (4) 

is. To allow the Crown Office to withhold information requested by the 
Principal Reporter calls into question which has greater priority: the 
welfare of a child or the prosecution of an offence. The sub-committee 
does not believe that it is appropriate for the Crown Office to be able to 
make such a judgement. 

Section 171(1) – Children’s hearing: disclosure of information 
50. In both its response to the 2007 consultation on the draft Children’s 

Services (Scotland) Bill and again in its response to the 2008 
consultation on the reform of the Children’s Hearings system, the sub-
committee raised concerns about the ECHR implications of withholding 
information given by the child. Relevant case law which calls into 
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question the vires of this provision is D (Minors) (Adoption Reports: 
Confidentiality) and McGrath v McGrath. The sub-committee would 
suggest that further consideration is given to this point. 

Section 178 – Legal Aid and advice 
51. The sub-committee notes that a requirement for legal representation and 

request for legal aid in respect of movement restriction orders would 
appear to have been overlooked. 

52. In respect of new section 28D(3)(c) (to be inserted into the Legal Aid 
(Scotland) Act 1986) the sub-committee would question why the financial 
circumstances of any relevant person becomes a consideration. This has 
not been the case up until now. 

Family Law sub-committee 
The Law Society of Scotland 
29 March 2010 
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SUBMISSION FROM NORTH AYRSHIRE COUNCIL 

Introduction

1. North Ayrshire Council’s position is that the Children’s Hearing 
(Scotland) Bill (as introduced) contains many elements that will further 
improve a unique and child-centred system that remains, internationally, 
the envy of many. 

2. A number of the changes made between the original draft of the Bill and 
the recently published version are welcomed, for example, the retention 
of the function of the Principal Reporter. 

3. Although wishing to acknowledge the areas of the Bill that we believe will 
enhance the ability of everyone concerned with the welfare of children to 
better address their needs, we would also wish to highlight those areas 
that remain of concern. 

Welcomed developments 

4. The section 65 grounds outlined in 65(2) of the Bill are more fit for 
purpose than those currently available under section 52 (2) of the 1995 
Act. The introduction of 65(2)(c) to include children with a close 
connection to a person who has committed a schedule 1 offence, as 
opposed to only those who are members of the same household, will 
encapsulate a larger number of potentially vulnerable children. 
Furthermore, the inclusion of 65(2) (f) relating to domestic abuse is a 
necessary ground in its own right. 

5. It is anticipated that the provision made in Section 110, will be one that 
will allow a large number of cases to proceed more timeously than is 
currently the case. The fact that the Sheriff can make a determination on 
the grounds within seven days without the need for a proof hearing, 
provided the relevant person has accepted the grounds, will allow cases 
to be heard and substantive decisions made by Children’s Panels earlier 
than at present. This can only assist in improving outcomes for children. 

6. The continuation of the chief social work officer’s role in relation to the 
implementation of secure accommodation authorisations (section 145) is 
also welcomed. Whilst it is recognised that, nationally, there is a need for 
greater consistency and transparency of such decisions, the regulations 
that will be developed by Scottish Ministers under 145(6) and (7) should 
be done in full consultation with relevant parties including the ADSW and 
COSLA.

7. The provision in the Bill that relates to evidence (in particular Section 166 
and 167 in conjunction with the amendments to the Vulnerable 
Witnesses (Scotland) Act 2004) is also viewed as a positive step 
forward.
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8. In general terms, the marrying of certain elements of the Children 
(Scotland) Act 1995 with the associated, albeit previously disparate, 
legislation contained within the ASB Act and the Vulnerable Witnesses 
(Scotland) Act makes for a more cohesive frame of legislative reference. 

Areas of concern 

9. The proposed role and functions of the National Convener remain 
dichotomous. It is evident that the functions associated with the role 
relate primarily to the Children’s Panel, with a variety of duties laid down 
relating to the recruitment, training and provision of legal and procedural 
advice to the Children’s Panel. At the same time, however, the 
accompanying Policy Memorandum to the Bill suggests the National 
Convener will fulfil the role of figurehead for the Children’s Hearings 
system generally. It remains questionable as to how impartial such a 
figurehead can be when they have specific responsibilities to only one of 
many of the component parts of that system. 

10. The dissolution of the 30 Children’s Panel Advisory Committees and the 
replacement of these with Area Support Teams continues to be of 
concern. The National Convener will be charged, albeit following 
consultation with the local authorities, with the responsibility of deciding 
how many Area Support Teams will be established and how many local 
authority areas each of these teams will cover. There is a concern that 
the principles established by Kilbrandon around local people being 
actively involved in the process and bringing local knowledge to bear on 
decisions that can lead to better outcomes for children and young 
people, will be compromised. In particular, if the National Convener 
establishes only a small number of Area Support Teams each covering 
many authorities of differing sizes and social and economic make-up, 
there is a danger that the ‘local connection’ will be lost. 

11. It is noted that responsibility for Safeguarders Panels (section 30 – 32) 
will remain with the local authorities. The policy memorandum discusses 
in detail the reasons for this (i.e. that placing the responsibility with the 
new CHS body would not protect the independent nature of safeguarders 
and that a bespoke separate body for safeguarders would not be cost 
effective). Nevertheless, there remains a question about the true 
independence of safeguarders when they remain the responsibility of 
local authorities. Furthermore, it is noted that Scottish Ministers will make 
regulations concerning the qualification and training requirements for 
safeguarders as well as the payment of expenses and allowances. 
Whilst the setting of such regulations at national level will assist in 
providing greater consistency, the potential budgetary impact for local 
authorities requires consideration. This is particularly so given the 
extension of involvement of safeguarders in children’s cases through the 
hearings system, as set out in the Bill. 

12. The duties imposed on the local authority in relation to the 
implementation of compulsory supervision orders, outlined in sections 
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138, 139 and 140, place greater pressure on local authorities. Under the 
ASB Act of 2004, whilst the Principal Reporter could ‘enforce’ a 
Children’s Panel decision by pursuing the local authority through the due 
court process, they nevertheless had discretion to decide whether, in 
fact, this was appropriate and relevant to the individual case. Within the 
Bill, this power has been transferred to the National Convener and the 
element of discretion has been removed. Given the duties of the local 
authority, as outlined in section 138 (3), to secure or facilitate ‘the 
provision for the child of services of a kind which the local authority does 
not provide’, the enforcement provisions within the Bill could lead to 
potentially unnecessary adversarial situations. 

13. The concerns are further compounded by section 140 (7), that states that 
the ‘children’s hearing must not take into account any factor relating to 
the adequacy of the means available to the authority to enable it to 
comply with the duty’. Whilst this section is clearly aimed at ensuring that 
limited resources do not impact upon the ability of the Children’s 
Hearings system to properly support and protect individual children, it 
has the potential to seriously hamper the local authority’s ability to 
discharge its responsibilities to all children in our communities. 

14. For example, a handful of compulsory supervision orders that have 
highly intensive, financially draining conditions attached could have 
serious consequences for other children within our community for whom 
resources are also required. 

15. The balancing of the specific needs of the few with the general needs of 
the many is a difficult demand for local authorities at the best of times. 
Given the current economic reality, within which we are currently 
operating, and are likely to operate within for the foreseeable future, the 
expectations within the Bill are at best unrealistic. 

16. It is also of concern that the enforcement powers within the Bill relate 
only to the local authority. The recently publicised figures relating to the 
significant increase in young people engaging in acts of self-harm, and 
the associated mental health issues they are experiencing, perfectly 
illustrates the increased need for psychiatric evaluations and support 
services for a proportion of our children and young people. Given that 
Children’s Panels can (and, of course, should) consider such things and 
that health based supports can be made conditions of compulsory 
supervision orders; it seems odd that enforcement powers can only apply 
to local authorities. The issue is crystallised further when considered 
alongside the provisions for medical examination orders (section 101) 
within the Bill. 

17. Of even greater concern is that it is not clear from the Bill, or indeed any 
of the associated memorandums, if there is an expectation that, in fact, 
the local authority will be responsible for ensuring the implementation of 
conditions within supervision orders over which it has no control. 

710



18. Given the potential complexities outlined in the previous paragraphs, it is 
disappointing to note that the local authority has no right of appeal 
against an Order for Enforcement beyond the Sheriff Principal. This is 
particularly so given the layers of appeal rights bestowed elsewhere in 
the Bill. 

19. The purpose of the inclusion of provision for ‘sharing of information: 
panel members’ under section 173 remains unclear. Detail around what 
information the National Convener will require from local authorities is 
sketchy and whilst the policy memorandum attempts to cite examples of 
what information may be sought, the examples only serve to confuse 
matters further. For example, the memorandum suggests that the 
National Convener may ask for statistics on types of compulsory 
supervision orders – figures they will surely have through their own 
organisation.

20. It is a concern that if this is used to monitor the local authority’s 
effectiveness in implementing decisions of the Children’s Panel, it could 
merely be a duplication of work already undertaken by a variety of audit 
and inspection agencies. Further clarity and guidance around this section 
is therefore required. 

21. Schedule 2 of the Bill relates to the Children’s Panel and specifically 
addresses the National Convener’s responsibilities. We welcome the 
recognition for the need for members of Children’s Panels to continue to 
be trained, competent and armed with the skills necessary to assist them 
to make decisions that will most effectively lead to positive outcomes for 
children and young people. Nevertheless, the rules and regulations 
surrounding the issues of inability, conduct and training (Schedule 2 (4) 
(a), (b) and (c)) will require careful consideration to ensure that expected 
standards are clearly defined. 

22. It is our understanding that one of the predominant drivers for the 
creation of the National Convener and the new Children’s Hearings 
Scotland body surrounded the need for consistency of quality and a 
national training framework for Children’s Panels. It seems strange, 
therefore, that sections 3(1) and 3(2) contain the term ‘may’ as opposed 
to ‘must’ in relation to the National Convener’s responsibilities relating to 
training and monitoring of performance. 

23. We note the provisions made within Schedule 4 of the Bill, relating to 
staff transfer orders and transfer of property etc to Children’s Hearings 
Scotland. Whilst welcoming the references made to consultation, and 
recognising that the fine detail will be some time in development, we 
would wish to urge Scottish Ministers to ensure that processes are in 
place to enable these matters to be handled in a sensible and sensitive 
manner.
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Conclusion

24. Overall, North Ayrshire Council welcomes many of the developments 
introduced within the Bill and believes that the welfare principle 
associated with the establishment of the children’s hearings system in 
1968 remains intact. Notwithstanding, we continue to have reservations 
and concerns about a few sections of the Bill and have detailed these 
above. Similarly, we recognise that for some areas outlined, potential 
concerns may dissipate subsequent to the creation of the associated 
rules and regulations. 

Bernadette M Docherty, Corporate Director (Social Services & Health) 
Carol Kirk, Corporate Director (Education & Skills) 
North Ayrshire Council 
25 March 2010 
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SUBMISSION FROM NORTH LANARKSHIRE COUNCIL 

Children’s panel advisory committees and local children’s panels 

1. The case for establishment of a new quango – Children’s Hearings Scotland 
(CHS) – has not been made out. 

2. Similarly the case has not been made out for the establishment of a paid 
post of National Convener. 

3. The principal functions of the National Convener as proposed are: 

 Recruitment and appointment of members to the Children’s Panel 
 Selection of members of the Children’s Panel for a particular hearing,  

and
 The training of Panel members. 

4. At present, recruitment and recommendation for appointment is undertaken 
by the Children’s Panel Advisory Committee. 

5. Selection of Panel members for individual hearings is carried out by local 
volunteers – the office bearers of the local Children’s Panel. 

6. Training of Panel members is discharged on a shared basis between the 
Children’s Panel Advisory Committee and the local Children’s Panel. 

7. The evidence is that Children’s Panel Advisory Committees can be cost 
effectively and efficiently supported by local authorities. 

8. The evidence is, also, that selection of members for particular hearings by 
volunteers (the office bearers of the local Children’s Panel) can operate very 
effectively. Those volunteers have the additional benefit of personal 
knowledge regarding the circumstances of individual Panel members. 

9. There is no evidence of deficiencies in training of Panel members – for 
example paragraph 40 of the Report of the Administrative Justice Steering 
Group: Future Administration and Supervision of Tribunals in Scotland 2008
(‘the Philip Report’) states: 

“While the training provided by some tribunals, such as Children’s Panels, is 
widely viewed as being of high standard there are currently no minimum 
standards for training across these (the totality of the tribunals being 
considered by the Philip Report) tribunals”. 

Independence of panel members 

10. The independence of Tribunal members (including members of the 
Children’s Panel) is an important consideration having regard to ECHR – 
and it is a consideration highlighted by the Philip Report.  The arrangements 
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proposed by the Bill will not address this issue – and, arguably, will increase 
the risk of challenge on the basis of the independence of Panel members. 

11. At present Panel members are appointed by Scottish Ministers on the 
recommendation of CPACs.  CPACs have a degree of autonomy – some 
members are appointed by local authorities and only some by Scottish 
Ministers.

12. Under the proposed new arrangements, the National Convener appoints 
members to the Children’s Panel. 

13. The National Convener is himself appointed by Scottish Ministers. 

14. Recruitment of members may either be undertaken by the National 
Convener himself (with the assistance of CHS) or by an Area Support 
Team.

15. The National Convener appoints members to the Area Support Team and is 
bound only to consider nominations by local authorities. 

16. Unlike Children’s Panel Advisory Committees, the Area Support Team will 
be a delegate of the National Convener – and will lack autonomy and 
independence.

17. Currently, the Scottish Committee of the Administrative Justice and 
Tribunals Council is undertaking a project leading to the provision of advice 
to Government on the implementation of the Philip Report. Consideration of 
arrangements for appointment to Children’s Hearings should, similarly, take 
account of the recommendations of the Philip Report. 

Threat to panel system 

18. An important factor in the retention of experienced members of the 
Children’s Panel is considered to be the cohesion of local Children’s Panels 
which, itself, is supported by the functions those volunteers themselves 
undertake locally – arranging local training events and, through the office 
bearers, drawing up rotas for individual hearings. 

19. Removing the structure of local Children’s Panels and the attendant social 
interaction and cohesion is anticipated to have a negative effect on the 
retention of experienced Panel members. 

20. The Bill proposes that the selection of rotas for individual hearings and 
training be undertaken by the National Convener (although, in practice, this 
is likely to be delegated to Area Support Teams and paid officers supporting 
Area Support Teams). Neither those teams nor those officers will have the 
personal knowledge of Children’s Panel members which the office bearers 
of the Children’s Panel bring to bear on this task – and it is hard to see the 
justification for transferring, to paid officers, a function which is currently well 
carried out by unpaid volunteers. 
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Financial provisions 

21. The financial memorandum anticipates an additional cost of £2.51m. This is 
considered to be a significant underestimate of the additional costs. 

22. The costs of local government support to the Children’s Hearing system 
have been identified as £2.99m. 

23. The assumption is that local government will continue to perform local 
functions (presumably in support of local Area Support Teams) and will be 
able to do this at the same cost. Two areas of concern in this. 

24. Firstly, the functions of the Area Support Team are likely to be extended to 
include the labour intensive day-to-day function of selection of members for 
individual hearings. This function, it will be recalled, is not currently 
undertaken by CPACs – but, rather, by the office bearers of the local 
Children’s Panel. 

25. Second area of concern – there is now no obligation on local authorities to 
provide this local function. As the financial memorandum identifies, the 
survey on which the figures are based did not gather the costs of ‘in kind’ 
support provided by local authorities. In the current financial climate, when 
local authorities require to look closely at all of their functions, it should not 
be assumed that local authorities will voluntarily assume this role. If they do 
not, it is considered that the figure of £2.99m will be insufficient to provide 
the support and service required. 

John Fleming 
Head of Central Services 
26 March 2010 
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SUBMISSION FROM RENFREWSHIRE COUNCIL 

Introduction

1. Renfrewshire Council welcomes the publication of the Children’s 
Hearings (Scotland) Bill and welcomes the opportunity to provide this 
written submission to the Education, Lifelong Learning and Culture 
Committee. Renfrewshire Council believes that there are many areas 
within the Bill as published which will bring about improvements to the 
children’s hearings system as it operates at present. Renfrewshire 
Council believes that the children’s hearing system continues to offer a 
model of best practice for ensuring that children and young people who 
require intervention on a compulsory basis whether because they have a 
welfare need or they have been involved in offending. 

Principles of the Bill 

2. The Children (Scotland) Act 1995 had three main themes which 
underpinned the principles of that Act: 

 the welfare of the child should be the paramount consideration by 
any children’s hearing or court considering the needs of the child; 

 that no order shall be made by the court in relation to a child and no 
children’s hearing shall make the child the subject of a supervision 
requirement unless it is believed to be better for the child that the 
order or supervision requirement are made than making no order or 
supervision requirement; and 

 when major decisions about a child’s future are being considered by 
a court or children’s hearing then the child’s views should be taken 
into account. 

3. Renfrewshire Council therefore welcomes the fact that these principles 
are embedded in the Bill. The first principle that the welfare of the child is 
the paramount consideration is expressed in Section 24 (2) of the Bill in 
clear terms.    

4. Sections 27 and 28 of the Bill provide for the continuation of the no order 
principle. Renfrewshire Council believes that it is essential to continue 
with this principle meaning that courts and children’s hearings must be 
satisfied that making the order is better for the child than not making the 
order. A child, of course, does not require to be the subject of a court 
order or supervision order to have access to services. 

5. The principle that the child’s views should be considered is contained in 
Section 26 and this is again a welcome carry forward from earlier 
legislation. Whilst the Bill identifies the age of 12 being when a child is 
presumed to have the level of maturity and capacity, Renfrewshire 
Council believes that this does not preclude a child under the age of 12 
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being sufficiently mature to offer an informed view on their needs or 
future care arrangements. 

6. Given the Bill continues the principles of the Children (Scotland) Act 
1995 Renfrewshire Council supports these aspects of the Bill. 

Purposes of the Bill 

Creation of Non-Departmental Public Body/Role of the National Convener 

7. Renfrewshire Council is concerned that the Bill presents a structural 
change to the children’s hearing system. It is not clear how the proposal 
contained within the Bill to create a new non-departmental public body to 
be known as Children’s Hearing Scotland under the direction of a new 
office holder to be known as the National Convener will result in 
improved outcomes for children and young people who are referred for 
consideration of the need for compulsory supervision. It is our view that 
this part of the Bill creates a distance between local communities and 
their ownership of the children’s hearing system which has been one of 
the strengths of the present system. 

8. We acknowledge that there are some concerns in relation to the variance 
in practice and support offered by local authorities. However, we do not 
accept that the best way to address this is through the creation of a new 
body. The creation of a new non-departmental public body at a time of 
significant financial pressures in public spending cannot be justified. It is 
our view that the desired improvements can reasonably be achieved 
through the development of national standards and a monitoring process 
for compliance. 

9. A further area which requires clarification is the suggested creation of 
area support teams. The Bill suggests that the National Convener will 
have the power to decide which local authorities should work together as 
members of area support teams and that elected members will be 
nominated to service on these teams. It is not clear what the roles and 
responsibilities of these teams will be or how these will differ or improve 
on the present system of the Children’s Panel Advisory Group. 

10. Renfrewshire Council is concerned that the Scottish Government has 
indicated that funding will be taken from local government to fund the 
creation of the new non-departmental public body however it is not in a 
position to advise the level of resources which will be required. In 
addition the Bill continues to place a responsibility on local government 
to provide support at a local level to ensure the effective working of the 
children’s hearing system without indicating how this will be funded. 

Safeguarders 

11. The new Bill establishes a panel of safeguarders and provides detail on 
their functions. Renfrewshire welcomes the contribution from many 
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safeguarders however we have a number of concerns in relation to the 
proposals within the Bill. The Bill suggests that the payment of fees for 
safeguarders will remain the responsibility of local authorities however 
power to set the fees and standards of practice will rest with the Scottish 
Ministers. Renfrewshire Council believes that as safeguarders are meant 
to be independent it is not consistent for local authorities to be 
responsible for payment of their fees and suggest this responsibility 
should transfer to the Scottish Government. Renfrewshire Council is 
concerned that the Bill does not provide a vehicle for dealing with 
complaints in relation to the performance of safeguarders and suggests 
that an amendment is made which allows a complaint or grievance to be 
investigated and acted upon. 

Duty of the local authority to provide information to the National 
Convener 

12. The Bill contains proposals within Section 173 which require the local 
authority to provide the National Convener with information on the 
implementation of compulsory supervision orders. Renfrewshire Council 
is concerned that this duty would be onerous and is unnecessary. The 
motivation for introducing this new duty on local authorities appears to 
have been based on anecdotal reports from some areas across Scotland 
that supervision orders were not being implemented. Renfrewshire 
Council operates a policy where all supervision orders made by a 
children’s hearing are serviced by social work. 

13. The requirement to report on the implementation of these orders is 
considered to be inappropriate in Renfrewshire. It appears to build into 
the system a degree of mistrust between the local authority and 
children’s panels. It is our view that the implementation of supervision 
orders is monitored in alternative ways including the scrutiny of Audit 
Scotland and the Social Work Inspection Agency.  To introduce an 
additional layer of bureaucracy appears inappropriate.  Renfrewshire 
recognises that the drive for this change is to ensure that members of the 
children’s hearing have information on the types of supervision and 
intervention programmes which are available and the impact these have 
on positive outcomes for children. Renfrewshire believes that the 
provision of information at a review of the supervision order for each 
child is the appropriate way to address this issue. 

14. Renfrewshire has a well established liaison process involving social 
work, education, the local children’s panel and the authority reporter. 
This process allows the sharing of information in a more appropriate 
manner and builds on a trusting relationship of partnership working. 
Consideration should be given to replicating this model across Scotland 
as an alternative to introducing a new bureaucratic process. At present 
we are exploring the expansion of this group to include representatives 
from health to ensure multi-agency accountability. 
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Enforcement by the National Convener 

15. Renfrewshire Council is concerned over the powers proposed for the 
National Convener contained in Section 140 of the Bill. The Children’s 
Reporter presently holds a discretionary power to decide if enforcement 
of a supervision order is required when asked to do so by a chairperson 
of a children’s hearing.  Renfrewshire Council has concerns that the 
legislation appears to build in a suggestion that local authorities are 
failing to implement supervision orders where there is no evidence to 
support this stance.

16. Renfrewshire Council believes strongly that the legislation in terms of 
enforcement is unnecessary and should be repealed. If however the 
power is retained and transferred then the present system of 
discretionary referral should continue. We believe that the need for 
discretion is appropriate to the changing needs of children and must 
therefore be retained within the new Bill. 

17. Renfrewshire Council is concerned that Section 140 (7) places a 
financial burden on local authorities which is unrealistic in the present 
financial environment. It is our position that whilst children’s hearings 
must always consider the welfare of the child as their paramount concern 
they must also give consideration to the possibility of a range of 
interventions which would meet the child’s needs and not necessarily 
always the service they consider. If the wording of this section of the Bill 
is retained then the ability of local authorities to mange their financial 
performance could be compromised. 

Rights of certain persons to attend children’s hearings 

18. At present, the local authority does not have a right to attend a children’s 
hearing in relation to individual children. As a consequence they are only 
able to attend where the chair of the children’s hearing considers it 
necessary to allow for proper consideration of the child’s needs (Section 
77(2)(a)). Renfrewshire suggests that the Bill be amended to allow the 
local authority a right to attend a children’s hearing by adding them to the 
list in Section 77(1). Given the centrality of the local authority to the 
children’s hearing system in providing reports on the needs of a child and 
their responsibilities to implement supervision orders it appears 
inconsistent that they are only able to attend where the chairperson the 
hearing considers it necessary. 

19. Present practice is that social work is normally in attendance at children’s 
hearings to represent the local authority. The social worker is often the 
only person in the hearing without access to all of the available 
information in relation to the child (e.g. the report provided by a 
safeguarder). This can result in the children’s hearing becoming 
adversarial and it would in our view be better for the child if the local 
authority had a right of attendance and a right to receive all information 
provided to all others who have a right of attendance.  Renfrewshire 
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Council therefore suggest that the Bill be amended at Section 77(1) to 
add the local authority as a right to attend. A further amendment to 
Section 170 should be considered to ensure that the local authority 
receives the same documentation as members of the children’s hearing, 
the child and other relevant persons. 

20. Renfrewshire Council is concerned that Sections 70(2) and 70(3) could 
be interpreted as precluding the social worker from a children’s hearing if 
a child or relevant person objected to them being present. Renfrewshire 
Council believes that this concern would be addressed if the local 
authority was given the right to attend the hearing. 

John Trainer 
Area Manager 
26 March 2010 
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SUBMISSION FROM THE SCOTTISH ASSOCIATION OF CHILDREN’S 
PANELS (SACP) 

1. The SACP welcomes the opportunity to submit Stage 1 written evidence 
about the Scottish Government’s proposed Children’s Hearings 
(Scotland) Bill.

2. This organisation represents panel members from districts all over 
Scotland, their differing experiences of the system and the differing 
challenges created by the variety of social and geographical factors, 
which can influence the nature and level of referrals to the system and 
the resources available. 

3. Our submission is based both on the needs of the children who are likely 
to be referred and on the needs of volunteer panel members who devote 
large amounts of their time, effort, physical and emotional energy to 
preparing for and attending hearings. It is a reflection of the commitment 
of these volunteers that many have long years of service and are 
determined to work for improvements to the system so that young 
people, their families and, ultimately, the community may be better 
served.

4. Considering the purposes of the bill we wish to make the following 
submission:

The National Convener and the CHS 

5. There remain some concerns regarding the detail of the composition and 
powers of the proposed organisation. It is our understanding that much 
of the detail will emerge through subordinate legislation. There are, 
however, questions which emerge from the Bill itself.

6. It is not clear whether there is an upper limit to the number of five-year 
terms a convener may serve. Is it the intention that a convener may hold 
the post for an indefinite period? (Schedule1, paragraph 8(3)) 

7. The allocation of panel members’ expenses appears to include the ability 
to allocate different levels of expenses payment for different cases 
(Schedule 2, paragraph 4(2)). In the course of consultation, the 
possibility of creating different grades of panel members, based on 
experience or expertise, was raised but met with opposition. Given the 
inclusion of this clause there is concern that this is intended to leave a 
door open for introducing different grades of panel member by stealth. 

8. The CHS may “pay compensation for loss of employment in respect of 
an eligible person” Schedule 1, paragraph 11(3).  We would like to have 
some clarification. Time off work for panel members has been an 
ongoing problem and the situation is likely to worsen at a time of 
economic and employment difficulties. In some public sector areas there 
is an expectation that panel members use holiday entitlement when 
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attending hearings or training. This has a clear impact on family life. In 
addition, the right of employers who actively lose money due to an 
employee’s involvement with children’s hearings to claim compensation 
is long overdue. There have been increased demands for panel 
members to attend compulsory in-service training relating to new legal 
requirements. This will be the case yet again when training in the new 
act begins and will put additional pressures on panel members, 
particularly when employers must pay for the privilege. Panel members 
who are teachers are an excellent example of this problem but the same 
case can be made for other situations where the employer must bring in 
additional help to cover for the absent employee/panel member.

9. There is no obligation to involve panel members in either the national or 
the local support framework. Given the key role panel members play in 
the system, this is not something to be left to subordinate legislation – or 
to the whim of a National Convener. The government has been made 
aware of the strong feelings held by panel members with regard to the 
system and the need to ensure that panel members feel that they and 
their work are recognised by more than “Well done” and long-service 
gifts. Giving them a voice at all levels of the organisation is essential to 
this. Currently the chairmen have their own national group and the SACP 
provides a national forum for panel members. It appears that the local 
area support groups, with their extended responsibilities, may have to 
make greater use of salaried individuals than the present system. The 
necessity to stipulate the involvement of panel members at local and 
national is all the greater now and should be part of the primary 
legislation. The Bill merely states that local area support teams may be 
comprised of a mix of paid staff and volunteers. Not all current 
volunteers, in CPAC for example, are or have been panel members.  It 
should not be forgotten that volunteer panel members are helping deliver 
Scotland’s juvenile justice system. 

Role of SCRA and the Principal Reporter 

10. Part 2, 20. Provision of local accommodation “as far as is practicable”. In 
some areas panel members are very concerned that this may give scope 
for use of accommodation whose location necessitates long bus 
journeys, sometimes with several changes of bus, from the home areas 
of families attending hearings. This is unhelpful, particularly where a 
parent must request time off work to attend. Similarly it has implications 
for panel members who, because of increased travelling time , may have 
to take virtually a whole day off work to attend a morning or afternoon 
session of hearings. The location of hearing rooms outside a local area 
should only be acceptable in exceptional circumstances. 

Referrals, hearing practice, grounds, making of SRs (Parts 6 – 16) 

11. Section 67(6) – in many cases the reporter decides that no hearing is 
necessary because the child / family are willing to co-operate voluntarily 
with support felt to be needed. This is as it should be. However, there are 
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cases where the child/family, having been told of the decision, decides 
not to engage with help – or where the promised help is not forthcoming 
in reasonable time. Should there not be a review of the situation after, for 
example, three months? If the situation is one of non-compliance, should 
the child then not be referred automatically to a hearing, instead of 
having to wait for new grounds for referral? The child’s situation could 
well deteriorate significantly before new grounds can be brought, 
particularly where the child and/or family are adept at “playing the 
system”.

12. There is no mention in this or any other section of the Bill of the need to 
allow the child to prepare for their hearing. A significant element of this is 
having the right to receive papers in time to seek help with understanding 
them.  At present a child and family may receive papers on a Friday for a 
hearing on the Monday morning. The same applies to panel members. 
There is little or no opportunity to seek help, particularly professional 
help, within this time scale. This surely makes the fairness of the hearing 
open to dispute. A right to receive papers a minimum of three working 
days prior to the hearing would ensure that this is rectified. 

13. Attendance at a hearing. 73(4). Who will have the power to pursue a 
non-attending relevant person? 

14. 77(1)(h) It is unclear what role an attending member of the area support 
team would play. CPAC at present may attend but have no right to 
attend. This change potentially interferes with the smooth running of the 
hearing if the child or family objects or the chair, in the interests of the 
child, is seeking to limit the number of people present. 

15. 133(3) Time limit for calling a hearing after the emergency transfer of a 
child. While agreeing that children should not be moved to new 
addresses without this being approved at a hearing, it seems that the 
proposed limit does not allow the panel to get any real indication whether 
the move is likely to be positive or not as the child will have had no 
opportunity to settle into new surroundings. Given the distances 
sometimes involved, they may only just have arrived when they need to 
leave again to attend a hearing. 

16. 145 (3) & (4) Sending a child to secure accommodation requires the 
situation to meet strict criteria, the agreement of the panel members and 
the authorisation of both the head of social work and the head of the 
secure facility. Removing the child needs only the head of social work’s 
decision. Given the financial pressures on local government, this seems 
open to poor decisions based purely on financial pressures. Should this 
not also require other parties to be in agreement before a child is 
removed?
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Part 18, s171 - disclosure of information 

17. There are concerns about how this would play out in reality. The non-
disclosure in the written reasons of information which is both sensitive 
and crucial to the decision of the panel appears to limit what reasons can 
be given for that decision. These reasons not only inform the family but 
also the subsequent panel and the sheriff, if the decision is to be 
appealed. There is obviously a need to protect the child but it is unclear 
how, in practical terms, both aims can be met. 

Children’s Legal Aid (Part 19) 

18. 28L(6) Legal representatives. As hearings are for children and the aim is 
to meet their needs, it seems reasonable to suggest that any legal 
representative should have met with the child on at least one occasion 
prior to the hearing date in order to be able to represent them. Too often 
the first contact is at the hearing. 

Additional issues 

19. Financial memorandum. Table 2, page 75. Are panel recruitment costs 
double counted? They appear under both CHS and local government. 

20. There is no financial allocation in this table for any national organisation 
representing panel members, such as SACP which is at present funded 
by Scottish government. Panel members should have as much 
representation as possible during this period of change. 

21. There is a strong desire to see that the good practice and expertise 
which already exists in the current system is not devalued and 
unnecessarily replaced. This relates to the training and support for panel 
members as well as to the way the system deals with children. There is 
widespread concern at what seems to be an increasingly formalised and 
adversarial atmosphere with the more frequent appearance of lawyers in 
the hearing room. This is widely felt to be at odds with the principles of 
the system. 

Margaret Easton 
Secretary, Scottish Association of Children’s Panels 
24 March 2010 
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SUBMISSION FROM THE SCOTTISH LEGAL AID BOARD (SLAB) 

Introduction

1. The Scottish Legal Aid Board (“the Board”) welcomes the opportunity to 
provide written evidence to the above Committee on the Children’s 
Hearings (Scotland) Bill.  The Board’s comments are restricted to areas 
of the Bill concerning legal aid provision only with particular reference to 
Part 19 of the Bill which makes provision for the availability of “children’s 
legal aid”, which is legal aid provided in connection with certain 
children’s hearings and related court proceedings. 

2. The Board provided written responses to the then Scottish Executive on 
the various consultation documents issued on this subject and has met 
with various Government departments on a number of occasions to 
assist in devising an appropriate scheme for funding legal representation 
in these proceedings. 

General – Part 19 of the Bill 

3. Section 178 of the Bill inserts new Sections 28B to 28K to the Legal Aid 
(Scotland) Act 1986 (the “1986 Act”) which – 

 establish a basis within the legal aid and assistance scheme for 
legal representation to be provided at children’s hearings and 
associated court proceedings, under the label “children’s legal 
assistance”;

 transfer responsibility for assessing entitlement to children’s legal 
aid in the sheriff court from sheriffs to the Board; 

 establish a contributions regime for those who can afford to 
contribute to the costs of children’s legal aid; and

 establish a scheme for the introduction of a code of practice and 
registration process for solicitors and firms who provide children’s 
legal assistance. 

4. The Board welcomes these proposals and agrees that the provisions of 
Part 19 achieve these aims. 

Transfer of Grant Powers from the Sheriff to the Board 

5. The Board agrees that this will help ensure consistency of decision 
making throughout Scotland and that it is the appropriate body with the 
requisite experience and resources to carry out this task.

6. The Board notes however that the proposed tests for granting children’s 
legal aid in these court proceedings contained in the Bill are markedly 
different to the current tests laid down in Section 29 of the 1986 Act.  It 
will be unclear to those considering the Bill why these significant 
changes are being proposed since there is no explanation given for this 
in the associated Policy Memorandum. Clarity is needed here. 
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7. Children’s legal aid has always been available to relevant persons in 
these court proceedings however the Bill removes the test that is 
currently applied by sheriffs namely “is it in the interests of the child that 
legal aid be made available to the relevant person” This appears to be 
moving away from the ethos of the children’s hearing system to which 
the child is at the centre. A new test known as the “reasonableness test” 
has been substituted where it has to be shown that it is reasonable in the 
particular circumstances of the case that the relevant person should 
receive legal aid. The Board welcomes this reasonableness test but 
questions why the interests of the child test is not kept. 

Table showing the proposed changes to the current merits and means tests 
for granting children’s legal aid— 

CURRENT TESTS PROPOSED TESTS 

Interests of the child Best interests of the 
child
Reasonableness

Sheriff Court 
Proceedings – child 

Undue Hardship* Undue Hardship 
Interests of the child 

Reasonableness
Sheriff Court 
Proceedings – relevant 
person Undue Hardship* Undue Hardship 

Substantial Grounds Substantial Grounds 
Reasonableness Reasonableness

Appeals to Sheriff 
Principal and Court of 
Session – child Best interests of the 

child
Undue Hardship Undue Hardship 
Substantial Grounds Substantial Grounds 
Reasonableness Reasonableness

Appeals to Sheriff 
Principal and Court of 
Session – relevant 
person

Undue Hardship Undue Hardship 

*  With the exception of an appeal to the sheriff against a warrant 
issued by a children’s hearing where there is currently no financial 
test applied – this is not proposed in the Bill for appeals against 
warrants to secure attendance, interim compulsory supervision 
orders and medical examination orders. The Board suggests that 
there should continue to be no financial test and considers this 
omission may be due to simple oversight. 

  Undue hardship test is only applied if the test has not already 
been applied and satisfied in earlier proceedings (S29(10) of the 
1986 Act) – this is not proposed in the Bill. Again, it is suggested 
that this arrangement should continue and this omission may be 
attributed to mere oversight. 
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Availability of Legal Aid 

8. The definition of children’s legal aid at the new S28 B (2) is not restricted 
to a child and relevant person and the new S28 K (1) (b) allows Ministers 
to make regulations specifying the persons to whom children’s legal aid 
is to be made available. 

9. There appears to be three further categories of persons in terms of the 
Bill to whom children’s legal aid would be available; namely –  

 an “individual” appealing in terms of S155 against a panel’s 
decision not to hold them as relevant. 

 a “person” who is no longer a child making an application in terms 
of S114 for a review of a grounds determination. 

 a “person” who is no longer a relevant person also making an 
application in terms of S114. 

10. It is open to all of the above persons to make onward appeals to the 
Sheriff Principal and Court of Session (S158 (1) and S157 (1)(b) ) 

11. However the new S28D and S28E only stipulate the legal aid tests to be 
applied to children and relevant persons. No tests are laid down for 
these additional individuals and this will clearly require to be addressed. 

Safeguarders 

12. In addition to those persons described above it is also unclear as to 
whether or not the Safeguarder is entitled under the Bill to obtain legal 
aid in their own right.  It is noted that a Safeguarder is given a specific 
right of appeal in S148 (2) (c) of the Bill. As the availability of children’s 
legal aid is not restricted to a child and a relevant person (as it is 
currently in terms of S29(2) of the 1986 Act) again there appears to be 
nothing to prevent a Safeguarder instructing a solicitor to make an 
application on their own behalf or if they are a solicitor themselves 
applying for legal aid to represent themselves given these two separate 
capacities. Either way there is no actual legal aid test laid down in Part 
19 for such persons. 

13. To expand further, Safeguarders may or may not be practising solicitors.  
In terms of rule 3.9(2) of the Act of Sederunt (Child Care and 
Maintenance Rules) 1997, a solicitor appointed to act as a Safeguarder 
is explicitly prohibited from also acting as a solicitor for the child. Despite 
the terms of this court rule, some courts have been granting legal aid to 
a child where the nominated solicitor is also the named Safeguarder.   

14. It is unclear if the intention is to introduce a similar rule prohibiting a 
person carrying out this dual function. Clarity is needed here. If such a 
rule is maintained by its insertion into secondary legislation then as the 
Board will now have responsibility for assessing legal aid applications 
(and not the sheriffs) then the Board will have the ability to refuse such 
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applications made by a single person acting as both a solicitor and a 
Safeguarder as this would be acting contrary to the court rule. 

15. The Board notes in S30 of the Bill that the responsibility for establishing 
and administering a Panel of Safeguarders will remain with the Local 
Authority and that in terms of S30(2)(e) Scottish Ministers may by 
regulations make provision for the payment of their expenses and 
allowances which is indeed the current position. 

16. A Safeguarder who so happens to be a solicitor can however, as indeed 
happens now, instruct another solicitor to make an application for legal 
aid on behalf of the child.  This could then result in dual payment for any 
of the same work carried out – the Safeguarder could seek expenses 
from the Local Authority and the Solicitor instructed by the Safeguarder 
to act for the child could obtain payment from the Fund.  The Board 
suggests that this duplication should be prevented by regulations.  

17. If it is indeed the intention for Safeguarders to be paid by Local 
Authorities and that such persons are not to be able to apply for and 
receive children legal aid in their own right then it is suggested that 
explicit statutory provision is required to ensure that Safeguarders acting 
at children’s hearings and in related court proceedings who happen to be 
practising solicitors do not seek payment instead of or as well as from 
the Legal Aid Fund. 

Curators Ad Litem 

18. In the first draft of the Bill that was published for consultation there was a 
specific provision prohibiting sheriffs from appointing curators ad litem in 
these court proceedings. The Board is unclear as to why this prohibition 
does not remain in the Bill. In the absence of such a prohibition the 
Board submits that the current payment difficulties and geographical 
inconsistencies regarding such offices will remain. 

19. Without this specific statutory prohibition it will still be open to a sheriff 
under common law to appoint a curator ad litem to act for a child instead 
of or as well as a statutory Safeguarder.It is apparent that such 
appointments are at present frequently made by sheriffs in these 
proceedings especially in the West of Scotland 

20. S41 of the 1995 Act specifically creates an office of Safeguarder to 
safeguard the interests of a child in these proceedings as indeed does 
S30 of the Bill. Rule 3.7 of the associated Child Care and Maintenance 
Rules 1997 oblige a sheriff to consider in every proceeding whether it is 
necessary to appoint a Safeguarder and that if a Safeguarder is deemed 
necessary the Safeguarder should, in the usual instance, be the same 
person appointed in any earlier proceeding including an earlier children’s 
panel hearing.
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21. Rule 3.8 then states that a Safeguarder appointed by a sheriff shall have 
all the powers and duties at common law of a curator ad litem. It is 
therefore unclear to the Board why some courts appear to appoint 
curators ad litem rather than Safeguarders despite the fact that they 
have identical powers and duties.

22. There is nothing in the Child Care and Maintenance Rules to prevent a 
curator ad litem acting as both the curator ad litem and solicitor to the 
child unlike the position for Safeguarders.  This may be an explanation 
as to why some sheriffs appoint curators.  Where this occurs, however, 
that one person can only be paid from the Fund for work amounting to 
legal representation and the provision of legal services to the child. 

23. Where a curator instructs a separate solicitor to act for the child, this 
separate solicitor could apply for legal aid and be paid from the Fund for 
the legal representation and provision of legal services but the curator 
could not be paid from any source as at present. There is no statutory 
payment mechanism for curators ad litem in respect of curatorial work.  
We suggest that if it is intended to continue the use of curators ad litem 
in these court proceedings then a statutory payment scheme for such 
officers requires to be devised. 

24. Without specific legislative provision preventing the appointment of a 
curator ad litem there is a real possibility that the number of 
appointments in these proceedings will increase and that Safeguarders 
appointments will be made less frequently.

25. It should further be noted that there can also be incapable relevant 
persons in these proceedings.  At present, a curator ad litem would be 
appointed to them which carries with it the same associated payment 
problems as outlined above regarding children.

26. Consideration should be given to extending the appointment of 
Safeguarders to incapable adult relevant persons. Alternatively, a 
statutory payment scheme for curators ad litem requires to be 
introduced. 

Child Assessment Orders and Child Protection Orders 

27. Provision is made for these in Section 33 and 35 of the Bill.  The 
important issue to note here is that as Part 19 of the Bill is currently 
framed, no children’s legal aid will be available in the sheriff court for 
these Orders unlike the current position where children’s legal aid is 
available in proceedings before the Sheriff on an application for these 
Orders or for their variation or recall (Section 29(2) (a) 1986 
Act).Children’s legal aid should be available here. However as the Bill is 
currently drafted Children’s legal aid is only available in terms of the new 
28B(3)(a) for proceedings under Part 10 or 15 of the Bill. These Orders 
fall within Part 5 of the Bill. 
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28. Automatic children’s legal aid is to be made available to a child attending 
a hearing arranged following the making of a Child Protection Order in 
terms the new S28B(3)(a). Therefore it seems illogical that children’s 
legal aid is not available for the court related proceedings.

Pre-hearings Determinations 

29. Section 78(3) (c) of the Bill allows a pre-hearing panel to notify the Board 
that it is necessary for the child to be represented by a solicitor or 
counsel. Paragraph 458 of the Policy Memorandum, states that it is not 
considered appropriate for advocates to appear before children’s 
hearings.  The Policy Memorandum and the Bill therefore appear to 
contradict each other and clarification on this important issue is 
requested. The Board finds it difficult to envisage a situation where it 
would be deemed reasonable and necessary for counsel to represent a 
party in such a panel hearing. 

30. Furthermore, the Board considers the wording of this particular section 
to be somewhat confusing. It appears to give the impression that a pre-
hearing panel can make the actual decision regarding the need for legal 
representation of a child where their placement in secure 
accommodation is under consideration. Where such a placement is likely 
then in terms of the new S28B(3)(b) of the Bill the child will be entitled to 
automatic children’s legal aid. It will therefore be available to the child 
without the need for a grant to be made by a panel or the Board. The 
pre-panel will be merely advising the Board that secure accommodation 
is in contemplation and will therefore provide the Board with early 
notification of this to enable the Board to appoint a solicitor for the child if 
the child does not already have one. It may be therefore that this section 
requires some re-wording to make the position clearer. 

Appeals to the Sheriff Principal and Court of Session 

31. The Bill continues the somewhat odd arrangement whereby parties can 
chose to appeal a decision of the sheriff to either the Sheriff Principal or 
to the Court of Session. Having such a choice can prove costly and time 
consuming which cannot be in the child’s best interests. In a recent 
case, one party appealed to the Court of Session whilst the other 
appealed to the Sheriff Principal.  Thereafter, unnecessary time and 
expense was incurred to allow the appeals to be conjoined and heard 
within the same court forum. It would appear sensible to have one single 
appeal route only. 

Financial Memorandum ( at paragraphs 447 to 451) 

32. The Board provided the Government with estimated costs per case for 
solicitors representing children and relevant persons at children’s 
hearings under automatic legal aid and ABWOR and not the expected 
volumes. The Board considers we may be likely to see higher volumes 
of legal representative appointments than the figures contained within 
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the Financial Memorandum. This may result in the overall costs to the 
Fund being higher than that estimated. The Board would be happy to 
assist further in this respect. 

Conclusion

33. The Board would be happy to provide further evidence, written or oral, 
on these aspects of the Bill and associated Policy and Financial 
Memorandums.

Elizabeth Cuschieri 
Solicitor 
31 March 2010 
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SUBMISSION FROM SHETLAND CHILDREN’S PANEL 

Children’s Hearings (Scotland) Bill 

1. Shetland Children’s Panel wishes to bring the following observations on 
the Bill to members of the Education, Lifelong Learning and Culture 
Committee. We apologise for doing so after the deadline for submissions. 

Part 1 of the Bill and Schedule 1, paragraph 12(1) and (2) 

2. We welcome the provision for central oversight and leadership of the panel 
component of the Hearings System. We see merit in the introduction of 
common training standards and the encouragement of good practice 
across the country. 

3. We think, though, that what is required could be achieved by much more 
straightforward means and are very far from being persuaded that all of 
the other changes linked to the creation of the position of National 
Convener are necessary or desirable. In particular: 

 We think that the present arrangements involving Children’s Panel 
Advisory Committees are largely satisfactory and that, where 
difficulties do arise, a National Convener ought to be able to 
intervene and resolve them in consultation with those involved; 

 We think that the National Convener should be able to determine 
and insist upon certain standards being met in the support of panel 
members; bodies such as the Care Commission and HMIE already 
do this. 

 The proposals for Area Support Teams are very unclear and there 
is no duty on local authorities to do anything in support of them. We 
don’t think that it is satisfactory to suggest that if local authorities do 
not engage, the National Convener can take over the provision of 
the services required. This is a recipe for further inconsistency and, 
we would suggest, higher costs; 

 We note comments to the effect that 32 Children’s Panels is too 
many, but would observe that that isn’t self-evident. It does help 
reinforce the local nature of the system; furthermore, exactly the 
same comments could be made about the existence of a similar 
number of social work or education services.  Notwithstanding that, 
we do recognise that in some areas it may be appropriate to link 
two or three local authority areas together for the purposes of 
creating a CPAC, but we also think that it is essential to maintain a 
local face to the Panel.  There might be merit in (say) a Lanarkshire 
Panel, an Ayrshire Panel, or an Aberdeen City and Shire Panel, 
each of which would involve combining two or three local authority 
areas that already have a name and much else in common. But 
once areas become much larger than that, or depart from a strong 
association with traditional communities, we think there is a real risk 
that the essential community link which is part of the genius of 
Kilbrandon will be damaged. Among other things, we would expect 
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recruitment to be more difficult if panel members no longer felt that 
they were serving their own community but a larger, national 
quango. It’s vital that that local link, and the local label, be retained. 

Sections 6 and 8 

4. We think it inappropriate to use the term "as far as practicable". It is a 
vague term, open to interpretation, and no explanation is offered in the 
notes. Section 6(2)(b) could easily exclude Shetland panel members 
attending a hearing at, say, Rossie School on the grounds that it was "not 
practicable". It is essential that a majority of those serving on a hearing 
have a thorough understanding of the local community and, in particular, of 
the support services available. This becomes critically important when a 
vulnerable young person is being discharged from secure or other 
specialised care. We would propose that every hearing should include at 
least two members from the relevant local authority area. We would also 
wish to see sufficient hearings centres provided in every local authority 
area in order to ensure that they are readily accessible to families.

Section 24(2) 

5. Whilst we endorse the principle that the welfare of the child must be 
paramount, we wonder how this may interact with ECHR considerations in 
the action that the hearing may take.

Section 45 

6. We note the concern, expressed in evidence from the Scottish Child Law 
Centre, about the involvement of Hearings in Parental Responsibilities and 
Rights Directions. We think this provision requires further explanation and 
discussion.

Sections 58 to 63 

7. We disagree with the approach taken in S.58 (2) of the Bill, which is 
substantially different from that under present legislation. It is for the 
hearing to determine that a child is in need of compulsory measures of 
care and for the Reporter to form a view about whether or not a hearing 
should be asked to make that decision. It is not for the local authority to 
reach a conclusion that a child should be subject to compulsory measures 
of supervision, yet that is what the Bill invites the local authority to do. The 
consequence of doing so is that the bar is set considerably higher than if 
the local authority was merely required to say that a child ‘may’ require 
compulsory supervision. The risk is that, in cases of doubt, a vulnerable 
child may not be referred to the Reporter. We believe it is much better that 
the Reporter, having made further enquiries, should come to a view. Our 
comment also applies to the other persons able to advise the Reporter of 
their concerns, including constables (S. 59) and other persons (S.62). 
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8. We also believe that a duty to provide information should fall on other 
authorities or organisations who may have knowledge of the child. This is 
likely to include the health services (including GPs) and might include, say, 
an independent school. In all cases, including that mentioned at S.62, the 
provision should involve a duty rather than a power. 

Section 72(4) 

9. There seems little point in repeating the provision in S.72 (3) (c) at S.72 
(4). If the hearing is able to determine the child’s inability to understand the 
proceedings under S.72 (3) (c), that conclusion will presumably apply to 
the matter of grounds.

Section 75(3) 

10. The Bill says that "must explain...what has taken place”. The explanatory 
notes say that the Chair must “explain the discussion”. Explaining what 
has taken place and explaining the discussion that has taken place are two 
very different things. Explaining what has taken place could just be, "we 
talked to Jimmy about his life and what he would like to happen". 
Explaining what had been discussed obviously requires much more detail. 
Meanwhile, S.171 (1) says that the hearing need not disclose any 
information that would be detrimental to the child’s interests and S.171 (2) 
says that this provision over-rides the requirement to give reasons for the 
decision made by the hearing. 

11. This is a difficult area: the Bill is clearly trying to reconcile the need for the 
child’s interests to be paramount with the rights of relevant persons to 
have clear reasons for decisions.  We do not think that the approach taken 
by the Bill is the right one. The Chair of a hearing will always explain to a 
child that it will be necessary to inform the excluded people of the 
substance of the discussion, but that may not inhibit a child who has 
something new and important to say. If a hearing is faced with new 
information from the child that has a bearing on the decision that they are 
to make, it seems to us that the only proper course is for the hearing to 
decide to continue to another day in order that further enquiries can be 
made. That way, whatever the child has said can be properly and 
sensitively explored outside the hearing and the new facts brought forward 
after necessary discussions have taken place with the family. In this way, 
the child is much less likely to feel let down by the hearing and the 
emergence of the information will occur in a managed fashion. Whether 
this approach ought to be enshrined in the Bill is another matter: it may be 
appropriate to deal with it by guidance.

Section 77(5) 

12. The reference is to "a newspaper or news agency". Does that mean a 
television or radio reporter cannot be excluded? There has to be a more 
modern term to cover this, perhaps "Media". 
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Section 78(3)(c) 

13. We think that the consideration of legal assistance should extend to S.97 
(2) (d) (Movement Restriction Orders) as well as to (97-2-e) (Secure 
Accommodation).

Section 82 and elsewhere 

14. The provisions regarding the establishment of the child’s age seem very 
cumbersome. Despite that, they don’t appear to allow for the possibility 
that the child is too young to be able to state his or her age. We don’t 
understand why we appear to have, in this section, references to ‘the 
child’s age’, the age of ‘the person in respect of whom the hearing has 
been arranged’ and the ‘age of a person who is the subject of the hearing’, 
all of which presumably mean the same thing. If the object of the exercise 
here is to determine that the hearing has the right child in the room, then 
we would suggest that the Bill should simply say that the Chair must ask 
the child for his or her age and that, if the child is too young, a relevant 
person should be asked.

Section 89(4) and 92(2) 

15. We very much welcome the proposed introduction of interim compulsory 
supervision orders. 

Section 114 

16. This provides for the Sheriff to review his or her own decision. This hardly 
seems consistent with natural justice; the review ought to be undertaken 
by a different Sheriff.

Sections 120 and 121 and elsewhere 

17. The Bill refers to deferral of a decision, rather than continuing the hearing. 
It is not clear why this change has been made but it may have implications 
for practice and training.

Section 127(2) 

18. We would suggest that a local authority must also require a review if it is 
unable to meet the terms of a supervision order, in other words is unable 
to provide a service that the Supervision Requirement specified.

Section 129 

19. We welcome this provision. It will avoid very late hearings the day before 
an order expires and allow for a safeguarder's report if one is appropriate.

Sections 135(6), 138(3) and 140(7) 
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20. We welcome these provisions. 

Section 178: S28L (proposed amendment to Legal Aid (Scotland) Act 
1986)

21. We are not clear what makes a solicitor ‘eligible’ to provide children’s legal 
assistance, though we assume that his or her inclusion in the proposed 
register will be dependent on the qualifications referred to in S.28(L)(6). 
We would hope that the qualifications would include some requirement for 
training or competence in child law.

Policy Memorandum 

22. As panel members in an island community, we would have expected that 
the assessment of the effect of the Bill on island communities would have 
contained some insights into the benefits that the Bill might bring and the 
challenges that its implementation might present in an island setting. Such 
issues as the practicalities of the National Convener’s proposed provision 
of legal advice, the possible difficulties in the provision of legal aid and the 
need to retain the identity of island communities in the formation of Area 
Support Teams are among those that come to mind. Instead, the Policy 
Memorandum contains the following very bland statement: 

Island communities 

498. The provisions in the Bill will help the Hearings system respond to 
the varied needs and circumstances of island and remote rural 
communities in a more coordinated way. 

499. The Bill provides for the establishing of Children’s Hearings 
Scotland which will support the principle of community involvement in 
the Hearings system and support local decision making and delivery. 

23. We don’t believe that that assessment reflects a thorough consideration of 
such matters. 

Alastair Hamilton 
Chair
5 May 2010 
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SUBMISSION FROM THE SOCIAL WORK INSPECTION AGENCY 

Children’s Hearings (Scotland) Bill 

1. The Committee chair asked about why the Social Work Inspection Agency 
(SWIA) gathered evidence about ‘unallocated’ work, given the different 
definitions in place. Our primary purpose in performance inspections is not 
to provide benchmarking evidence though it is occasionally a subsidiary 
benefit of our process. Our primary purpose is to evaluate the quality of 
social work services that a council provides, part of which includes 
commentary on how well or otherwise the council fulfils its statutory duties. 
In doing this it has to demonstrate allocation systems which are equitable, 
timely and respond to the needs of the individual in an appropriate way, 
and do not leave them in situations of risk. We have commented adversely 
on councils whose systems include several different definitions of 
‘allocated’ and unallocated’. In a small number of areas, there is little 
internal consistency and coherence with different systems operating in 
different teams or sectors. 

Meaning of allocation 

2. Most local authority children’s social work services have electronic 
allocation systems with a number of different systems in operation. Each 
electronic system has its own way of describing the process of allocating 
work. This leads to varying definitions of the term ‘allocation’ in local 
authorities. In our file reading SWIA uses a simple approach to avoid us 
being caught up in debates about the meaning of allocation – if a child is 
waiting for a social worker to carry out a programme of work with them, 
then this constitutes unallocated work. We have seen a wide variety of 
‘contact’ arrangements in place for unallocated work, including many of 
those described to the committee by Fred McBride, in his evidence. Whilst 
these are usually of a short-term, ‘stop-gap’ nature, they can sometimes 
drift into longer – term ways of working. This is unacceptable and 
unsatisfactory for looked after children. It can cause great anxiety and 
stress for children, their families, and their carers to have a variety of - 
sometimes unfamiliar – persons to contact if a problem arises. Looked 
after children interviewed by SWIA in the course of our inspection 
programme told us they valued the time their social worker spent with 
them and they did not like not being able to get in touch with them, or too 
many changes of social worker. 

3. SWIA scrutinised the allocation process in children’s services in all of the 
performance inspections it has carried out. Where we have found 
weaknesses in the assignment of social workers to looked after children, 
we have commented on this. In some cases, we have made 
recommendations for improvement and we have carried out follow-up 
scrutiny to check progress. 
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Data

4. The table in annexe 1 shows data previously collected by Audit Scotland 
about the number of looked after children seen by a supervising officer 
within 15 days of supervision requirement issue and the percentage of 
children seen by a supervising officer within 15 days. The data in the table 
does not include children who have a condition of residence attached to 
their supervision order – children who are looked after and accommodated 
(see paragraph six). Audit Scotland has stopped collecting this data 
(shown in annexe 1) because of the policy of reducing the number of 
statistical returns for local authorities. Also, the Accounts Commission 
wants local authorities to meet the responsibilities placed on them by Best 
Value and give them the opportunity to monitor and publish information 
that addresses their own requirements. This indicator showed how well 
councils met the national target time for allocating a social worker 
(supervising officer) and arranging for a visit to the child/family to take 
place as the first step in the programme of work with the child. 

5. We contacted a number of local authorities and asked them how they had 
interpreted the data descriptor for the return about allocation of supervision 
requirements. We also contacted Audit Scotland. The local authorities we 
spoke to told us their data return did reflect the number of children subject 
to a supervision order who had a social worker assigned to them within 15 
days and who had an initial visit from that social worker. Therefore the 
table in annexe 1 accurately shows the Scottish position on the 
assignment of social workers to children looked after at home. The table 
shows:

 In six local authorities, all children subject to a supervision 
requirement had a social worker assigned to them within 15 days. 

 In 16 local authorities, over 90% of all children subject to a 
supervision requirement had a social worker assigned to them 
within 15 days. 

 In five local authorities, over 30% of children subject to a 
supervision requirement did not have a social worker assigned to 
them within 15 days. And in two of these, 40% of children subject to 
a supervision requirement did not have a social worker assigned to 
them within 15 days. 

SWIA information 

6. SWIA’s overview report (2010)1 states that most looked after and 
accommodated children had an assigned social worker. 

7. Over 29 authorities (excluding the three pilots in 2005) SWIA read 258 files 
for looked after and accommodated children and we found 13 (5%) were 
unallocated. SWIA read 213 files for children looked after at home and we 

1 Improving Social Work in Scotland A report on SWIA’s Performance Inspection Programme 
2005-09  
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found 5 (2%) were unallocated. This data is not statistically significant due 
to the sample size of the files read for looked after children, but is 
indicative of the percentage of looked after children in Scotland who did 
not have an assigned social worker. 

8. SWIA has read 111 files for looked after children in its first ten initial 
scrutiny level assessments in 2009 (ISLAs). The results are as follows: 

 Children looked after and accommodated (55 files) in 2% (or 1) of 
cases the worker was not appropriate to the level of risk/complexity 
of the case while they were in the remaining 98% (or 54). 

 Children looked after at home (56 files) in 5% (or 3) of children 
looked after at home cases read the worker was not appropriate to 
the level of risk/complexity while they were in the remaining 95% (or 
53) of cases. 

9. The above results show that almost all children and their families had an 
appropriately qualified worker assigned to them. 

Alexis Jay 
Chief Social Work Inspector 
29 April 2010 
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Annexe 1 

Children's Services Number of 
children seen 

by a 
supervising 
officer within 
15 days of 
supervision 
requirement 

issue

Percentage 
of children 
seen by a 

supervising 
officer within 

15 days 

2006/2007 2007/2008 2008/2009 2006/2007 2007/2008 2008/2009 Rank
Aberdeenshire 93 84 95 100.0% 100.0% 100.0%  1
East Ayrshire 77 77 111 88.5% 90.6% 100.0%  1
Highland 105 96 156 76.6% 81.4% 100.0%  1
Moray 86 127 86 100.0% 100.0% 100.0%  1
Orkney Islands 10 29 8 90.9% 87.9% 100.0%  1
Shetland Islands 13 6 15 100.0% 100.0% 100.0%  1
East Renfrewshire 21 30 44 95.5% 100.0% 97.8%  7
Angus 67 56 40 100.0% 88.9% 97.6%  8
Glasgow City 219 192 572  65.4% 58.4% 96.8%  9
South Ayrshire 59 61 60 98.3% 91.0% 96.8%  9
North Ayrshire 96 91 110 85.7% 93.8% 95.7%  11
Renfrewshire 103 96 111 91.2% 86.5% 95.7%  11
Inverclyde 69 65 65 100.0% 92.9% 95.6%  13
Perth & Kinross 60 61 59 95.2% 100.0% 95.2%  14
Fife 95 100 120 92.2% 84.7% 93.0%  15
Falkirk 70 133 101 77.8% 82.1% 90.2%  16
West Lothian 57 59 50 95.0% 95.2% 89.3%  17
Aberdeen City 123 97 102 96.1% 91.5% 88.7%  18
East Dunbartonshire 25 36 39 89.3% 97.3% 88.6%  19
North Lanarkshire 190 236 173 55.6% 76.1% 87.4%  20
Stirling 43 47 45 97.7% 85.5% 86.5%  21
Dundee City 118 144 86 80.3% 83.2% 86.0%  22
South Lanarkshire 68 86 81 76.4% 65.6% 81.8%  23
Scottish Borders 32 20 38 68.1% 83.3% 80.9%  24
Dumfries & Galloway 105 83 78 75.0% 65.9% 78.8%  25
Argyll & Bute 64 40 54 84.2% 95.2% 75.0%  26
Edinburgh, City of 95 92 104 48.7% 59.7% 72.2%  27
East Lothian 41 34 30 89.1% 85.0% 69.8%  28
Clackmannanshire 28 25 37 66.7% 78.1% 63.8%  29
West Dunbartonshire 72 91 49 69.9% 77.8% 62.8%  30
Eilean Siar 6 10 6 75.0% 76.9% 60.0%  31
Midlothian 25 31 45 29.1% 50.8% 60.0%  31
Scotland 2,335 2,435 2,770 76.8%  80.0%  89.3%  
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SUBMISSION FROM SOUTH AYRSHIRE COUNCIL 

Structure

1. The new structure is welcome.  It should promote greater consistency 
which should lead to better decision making for children.

2. Improved recruitment, selection and monitoring should be achieved 

Functions

3. Functions appear appropriate and relevant. Some concerns around 
detail of how the National Convener will provide legal advice to Panel 
Members. Practical arrangements require clarification and detailed 
consideration prior to implementation. Question around how the Hearing 
will deal with issue of Reporter view and legal adviser being different 
which may be more of issue at Appeals. 

4. Important to consider how principal reporter links with national convener 
and how strategic procedural differences are resolved. 

5. There are concerns over the direct accountability of the National 
Convener and how this relates to local authorities, in the model chosen 
in the Bill. It is noted in para 169 of the Policy Memorandum that the Bill 
gives responsibility to CHS but retains responsibility for local authorities 
too, in supporting the hearings. This is not supported by COSLA (see 
para 98) who put forward a different model, where CHS were given an 
oversight role only. A difficulty with accountability under the Bill’s model 
lies in the fact that the persons in the local area teams will still be 
employed by the local authorities. It is unclear how the Convener can 
delegate tasks /functions to local authority representatives who are not 
employed by CHS. However para 324 states that this can happen, and 
in para 91 it states that local authorities can nominate persons to be 
members of area support teams. More clarity is needed on how all these 
different roles and responsibilities fit together. 

Legislative change 

Grounds of referral 
6. The new grounds for referral are welcomed in particular new grounds 

domestic abuse and removal of grounds of ‘moral danger’. Perhaps 
greater simplification of terminology would be helpful particular for 
children and families. It can cause confusion to change the use of 
terminology for example perhaps the term ‘ground for referral’ remains 
and is used with its current meaning instead of ‘situational condition’ 
section 80 ‘significant involvement’ terminology will potentially being a 
very wide range of people within the scope of relevant person status, 
creating multiple RP attendees within the resultant rights of appeal. 
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s88 and 100 – Interim Supervision Requirement 

7. In principle SAC agree with ISO’s; they will allow children the protection 
afforded by Children’s Hearing, however the chance they may be 
granted too routinely. If this occurs ISO may block up the system with 
continued cases, appeals etc. The Appeal component should be 
amended and only attached to section 100 i.e. when place safety away 
from home is granted. 

s145 – Secure accommodation 

8. There are positives to have one process, appeals process, recording 
across all local authorities, however chief social work rarely use this 
power currently and at times it is appropriate. 

Relevant Paper 

9. Removal of ‘Ordinary ...has change of, or control over the child’.  
Currently Reporters are enabled by the ‘ordinary’ criteria to treat as 
relevant persons, individuals who are currently caring for the child 
(grandparents, foster carers) without requiring recourse to a business 
meeting by removal of this criteria will no longer be able to automatically 
determine that individuals meet ‘ordinary’ criteria, and will therefore be 
required to arrange a Pre-planning Panel to determine the individual 
status.  There is a real danger that two criteria / definitions will operate in 
respect of RP status 

 Those who fall within the definitions laid down in Section 185 and 
 Those who are deemed to be RP by virtue of the criteria within 

Section 80.  However accepted that pre-hearing panels can  be a 
useful  vehicle for those wishing to be considered RP 

Safeguarder

10. SAC welcome the introduction of standardised training for safeguarders 
however we would also suggest that this is an opportunity to look again 
at standardising fee rates for safeguarders, at a national level. 

11. There are some questions around the new Safeguarder Panel that 
require clarification. Given there will no longer be provision for legal 
representatives, who will instead be handled by SLAB. Who will be 
responsible for appointing the legal representatives, and where will the 
list be kept? Will it be at a local level, or is it envisaged that a Reporter 
would have to contact a central point e.g. in Edinburgh? 

Legal clarification 

12. Para 378 of the Explanatory Notes deals with “staff transfer orders”, and 
states that both SCRA and local authority staff may be transferred. 
However para 417 indicates that this will not happen in great numbers. 
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Can some clarification be given, on the criteria which might be used to 
determine this?

13. It would appear from para 402 of the Explanatory Notes that the budget 
is likely to remain unchanged for local authorities, as long as local 
authorities are willing to carry out the role envisaged in the Bill. How 
might it be determined that a council has not been willing? 

Feed back from Children’s Panel (fed back through CPAC) 

14. The Panel, while welcoming many  aspects of the new Bill, have 
expressed some concerns outlined below: 

 The size of the local areas for the area teams could be too large, 
taking away the local dimension. 

 The new flexible arrangements for Panel members,  meaning that 
they could be called upon to travel to another part of the large area  
to sit on a Panel, could result in Panels taking decisions where 
members are unfamiliar with the local services available in that 
area.

 There is a concern about training being centralised rather than 
local, and it is suggested that trainers could be sent out to local 
areas, or consideration given to e-learning. 

 Another impact of the new flexibility of Panel members could be 
seen in recruitment, where potential members are discouraged 
because they no longer see it as assisting in their local community. 

Eileen Gillan 
Head of Children’s Services 
30 March 2010 
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SUBMISSION FROM SOUTH LANARKSHIRE COUNCIL 

1. In general, South Lanarkshire Council has long supported the Children’s 
Hearing System as a means of addressing the needs of the most 
vulnerable children in our community and welcomes measures which will 
lead to a strengthened and streamlined system through the new Scottish 
Children's Hearings Tribunal (SCHT). Improved support and training for 
local panel members leading to improved standards is also welcomed. 

2. The Council supports the retention of the Children’s Reporter and that 
panels continue to be made up of local people, drawn from the local 
community.  It is also important that local authorities continue to have a 
contribution locally in the recruitment and training of panel members. 

3. Provision in the Bill to ensure fair hearings is a key area. However, whilst 
it is important that children have access to legal representation, 
safeguards are required to prevent bureaucratic delay, especially if there 
are insufficient appropriately trained Legal Representatives. It is also 
important that Children’s Hearings remain a forum for discussion on 
what is in the best interests of the child and that it is remembered that 
other participants, eg social workers, have since the beginning of the 
Children’s Hearing system, advocated for what is in the child’s best 
interests.

4. Safeguarders often provide a helpful role within the Children’s Hearing 
system. However, some controls in this area are necessary to ensure 
that there are valid reasons for appointment and it would be more 
appropriate if the needs of the child could be identified without identifying 
a specific resource. There should also be recourse for councils where 
the role of the Safeguarder has been used inappropriately. 

5. The emphasis on welfare in the grounds of referral is helpful and the 
inclusion of domestic violence strengthens the efforts nationally to 
protect and enhance the child’s well being. 

6. It is important that there is continuity across Scotland in the use of 
secure provision and a procedure which the Chief Social Worker and 
Head of the Unit have to follow in applying their discretion to place a 
young person in secure care may assist. National reporting on how the 
decisions of hearings have been implemented by local authorities may 
also inform practice. 

7. The Bill could have acknowledged the significant impact on permanency 
planning for children where, in some situations, the focus on the parents’ 
needs over what is in the best interest of the child has caused 
considerable delay in achieving positive outcomes for the child. The 
panel’s role in this area needs clarified and panel members require 
training on this and the importance of building attachment to significant 
adults early in life. 
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8. Overall, the thrust of the Bill in creating greater openness and 
transparency is helpful. 

Archibald Strang 
Chief Executive 
26 March 2010 
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SUBMISSION FROM UNISON 

Introduction

1. UNISON Scotland welcomes the opportunity to respond to the call for 
evidence from the Education, Lifelong Learning and Culture Committee 
on the above Bill. 

2. UNISON Scotland has over 160,000 members in Scotland, most of 
whom work in the public sector across Scotland.  We represent most of 
the staff who work for the Scottish Children’s Reporters’ Administration 
and are the majority union representing social workers and council 
administrative staff who will be affected by changes proposed in the Bill. 

General comments 

3. UNISON Scotland wants to commend the consultation process which 
has taken place in the period since the last Draft Bill was published for 
consultation. We has been fully involved in the consultation carried out 
by the Scottish Government, by making written submissions, meeting 
with the Minister, Adam Ingram, meeting with Kit Wyeth, one of the Civil 
Servants attached to the CH Bill Team, and by participating in the Virtual 
Bill Group that was set up to engage with stakeholders and share 
information relating to the formulation of the Bill. 

4. UNISON’s main concern throughout all of our discussions on the Bill has 
been to ensure that the unique nature of the Children’s Hearings system 
was upheld. The current scheme approaches the human rights of 
children through the concept of their welfare being paramount and 
through attempts to work in partnership with their families. We originally 
had fears that this unique principle would be sacrificed in an attempt to 
change the system to fit bureaucratically with the ECHR rather than 
seeing those rights from a child’s perspective and defending and 
promoting the rights afforded to them by the CH system. 

5. We are very grateful for the opportunities afforded us by the Minister and 
the Bill Team who have ensured that our views and comments were 
taken seriously and which have allowed us to assist in making the Bill 
now before us a more realistic and workable piece of legislation, based 
on the principles of the welfare of the child, which will enable our 
members to continue to protect children from harm and provide the 
excellent service that is currently offered by the Children’s Hearings 
system.

Remaining concerns 

6. Whilst as stated above, we appreciate the immense movement that has 
been made in producing the new Bill, we still have a few concerns on 
which we require further clarification and set these out below— 
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Sections 151 to 7 – appeals 
7. UNISON is concerned that the Bill allows a wider scope for a sheriff to 

substitute decisions made in the Children’s Panel. The current test is 
provided by Section 51 (5) of the 1995 Act which states that: “the 
decision of the children’s hearing is not justified in all the circumstances 
of the case”. This is now substituted for “if satisfied that the decision is 
justified”. We believe that a consequence of this could be that rather 
than looking at whether the matters contained in the appeal lead to a 
conclusion that the decision is not justified (onus on appellant), the onus 
might now be considered to be on the Reporter i.e. to prove that the 
decision is justified. We are also unclear about the scope of the appeal 
and wonder whether this could be anything the Sheriff chooses to bring 
in to it. 

8. Section151 (1) (b) of the Bill permits the Sheriff to substitute his or her 
own decision if he or she believes that the child’s circumstances have 
changed. UNISON believes that this wider scope for the Sheriff’s action 
challenges one of the basic premises of the Kilbrandon Report which 
advised that the Hearing was the most appropriate place for decisions 
about children to be made. 

9. Section 155 of the Bill also provides ‘relevant persons’ with a right of 
appeal against a decision of a ‘pre-hearing meeting’ (currently defined 
under the 1995 Act as a ‘business meeting’) to confer (or not) the status 
of ‘relevant person’. It remains to be seen how any individual who is not 
currently a relevant person (and therefore has no right to receive 
notifications relating to a child) prior to the pre-hearing meeting to 
consider his/her status could receive any notification of such a hearing – 
and thus be able to appeal within the required 7 days against such a 
determination.

10. The Bill also provides a new right of appeal (S156) against a decision to 
implement a secure authorisation. This appeal will be against a decision 
made by a chief social worker for the relevant local authority, so it is 
unclear as to what the Reporter’s role in this appeal will be. 

11. We have other concerns around the Sheriff’s role in relation to appeals 
and may consider the use of an amendment to change the details 
outlined in the Bill. 

Legal aid 
12. UNISON appreciates the provisions relating to Legal Aid, but would be 

concerned if this led to lawyers routinely appearing before the hearing.  
The experience of our members is that this can create an adversarial 
atmosphere that tends to work against participation by children and 
families, detracting from the discussion-based ethos which is the 
strength of the Children’s Hearings system. We are glad to note that that 
the Legal Aid Board is to expedite applications as we believe delays 
could be damaging to the children. 
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Safeguarders
13. We feel that the wording of Section 32  – “Termination of appointment of 

safeguarder appointed by children’s hearing” of the Bill is clumsy and 
does not make clear why the termination of the safeguarder’s 
appointment should be linked to his or her making (or not) an appeal. 
This appears to mean that a safeguarder who has not lodged an appeal 
will be unable to assist or appear before the court if the appeal be made 
by another person, whereas we believe it would be better to state that a 
safeguarder’s appointment will terminate on the expiry of the period 
given to lodge an appeal. In this way, a safeguarder’s appointment 
would persist if an appeal was lodged by someone else. 

Section 58 - Local authority’s duty to provide information to Principal Reporter 
14. In particular we are referring to the following point— 

(2) This subsection applies where the relevant local authority for a 
child considers: 
(a) that the child is in need of protection, guidance, treatment or 
control, and 
(b) that a compulsory supervision order should be made in respect 
of the child. 

15. This section differs from the current test provided in S53 of the 1995 Act. 
The 1995 Act places a duty upon a local authority to provide information 
to the Principal Reporter where it ‘appears’ to them that ‘such measures 
may be necessary’.

16. The new test is higher – and UNISON is concerned that this will result in 
failure to provide information regarding children. Given that Reporters 
are trained to assess evidence and identify thresholds, we believe that 
this wording could result in higher rates of unmet need and increasing 
vulnerability for children. 

Child’s right to be accompanied to their Hearing by a representative of their 
choice
17. Although Section 77 includes “a person representing the child” in the list 

of persons with a right to attend a children’s hearing, UNISON would 
have preferred to see this right more clearly established within the 
legislation. Section 107 states clearly a child’s right to be represented at 
a court hearing to establish grounds; and that the person “need not be a 
solicitor or advocate” which is welcomed.  However, we would have 
wished to see a similar statement of this sort in respect of a child’s right 
to representation at a Children’s Hearing. To clarify, the current 
regulations state that: “Any child whose case comes before a children's 
hearing and any relevant person who attends that children's hearing may 
each be accompanied by one person for the purpose of assisting the 
child, or as the case may be, the relevant person at the hearing." 
UNISON would wish this right to continue. 
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Pre-hearing panels 
18. Section 78 deals with the referral of certain matters for pre-hearing 

determination. This includes dealing with requests to excuse a child from 
attending their Hearing. We are very disappointed that the local authority 
is still not included in the list of people who can request a pre-hearing 
panel, especially since a social worker is likely to be best placed to 
assess whether a child should be excused from attendance. Current 
practice is that the impetus for a business hearing will frequently come 
from the local authority social worker. Providing the local authority with a 
right relative to pre-hearings would seem to be sensible. 

Sections 86-87 and 89 
19. We would like clarification on whether the Bill provides for hearings to 

have the power to part discharge the grounds placed before them. 

Section 97 – meaning of “compulsory supervision order” 
20. It is unclear whether the definition of ‘compulsory supervision order’ as 

provided for within the Bill includes a ‘home’ supervision order. Given 
that the majority of children placed on supervision remain within their 
family home it would be very strange for the definition not to cover those 
circumstances.

21. Sections 69 and S70 cover this in the existing Act and there is no explicit 
reference to 'home supervision'. The assumption has, therefore, always 
been that this would mean supervision at home unless the panel 
imposed a condition to the contrary. The new Bill does not make this 
clear and we would welcome confirmation that this will continue to be the 
case.

‘Protection, guidance, treatment or control’ 
22. These references are in the current legislation and have continued into 

the new Bill. UNISON is disappointed that the new Bill has not taken the 
opportunity to address this in terms of focussing on the child's welfare, 
perhaps using wording, such as, "in the interests of the welfare of the 
child, including the need where necessary for protection etc..." 

Rehabilitation of Offenders Act 
23. We understand that steps will be taken separately from this Bill to clarify 

the situation in respect of the Rehabilitation of Offenders Act regarding 
young people who accept offence grounds at their Children’s Hearing. At 
present, these are recorded and retained for the purposes of the Act, 
even where (as often happens) the offences have been accepted rather 
than proved beyond reasonable doubt (the test in criminal proceedings). 
The experiences of our members is that children can sometimes accept 
grounds where that evidence might not exist and without proper advice 
and guidance. This means that the child will then have a criminal record 
without the grounds having ever been tested or proven. This can have 
significant implications for them in later life. We are therefore very keen 
to see provision in place to ensure that this does not continue, or if it 
does, to ensure that children and young people have access to proper 
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support, legal advice and guidance when offence grounds are to be put 
to them. 

‘Relevant person’ definition 
24. UNISON believes that the definition provided by the Bill is too wide (i.e. 

any person with ‘significant involvement’) – and that as a consequence 
there could be a multitude of people with a right to attend a child’s 
hearing. The impact of this could be very large hearings with a 
multiplicity of adult voices and competing interests and lead to the child’s 
own voice being ‘lost’. There are also considerations regarding the right 
to privacy which require to be considered more fully. 

25. In addition, where relevant person status is conferred by a pre-hearing 
panel it does not appear that this is able to be reviewed at a later date by 
a further panel in order to reflect changes in the child’s life. 

Support for panel members 
26. We would wish clarification about whether panel members will still be 

able to get the advice and support from Reporters that they used to have 
before changes were introduced in September 2009. The current 
situation is that Reporters can 'make submissions' during a hearing, but 
can not provide any legal advice or assistance. Reporters were advised 
at that time that they were not to continue to provide advice or spend any 
pre-hearing (or post-hearing) time with the Panel; nor could they advise 
Panel members when they are writing reasons for decisions. This was 
done in order to meet ECHR concerns. UNISON believes that this is a 
detriment to current panel members and that ways should be found to 
reinstate this practice which we do not accept breached ECHR 
guidelines.

Matt Smith 
Scottish Secretary 
29 March 2010 
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SUBMISSION FROM WEST LOTHIAN COUNCIL 

1. On the first question of general principles, the council considers that 
overall, the Bill should deliver increased quality and consistency for the 
hearing system, that this will apply across Scotland and that ultimately 
there will be a better outcome for the children of Scotland. However, a 
number of further, specific comments are provided: 

Section 6: Selection of members of Children’s Hearing 

2. In subsection (3) the Bill states that the National Convener ‘may’ select 
one of the panel members who are sitting to be the chair. This should 
perhaps read ‘will’ given the current and necessary practice of 
appointing a chair for each hearing. If this is to be left to the discretion of 
the panel, then this should be stated within the Bill. 

Section 30: Safeguarder panels 

3. It is accepted that a local panel of Safeguarders is necessary to allow for 
the effective delivery of the Safeguarder function within each local 
authority area. However, the council firmly believes that the recruitment, 
selection and training of Safeguarders should mirror that for panel 
members and that there should be consistency and flexibility delivered 
through the creation of a national panel of Safeguarders, administered 
by Children’s Hearings Scotland. Appointments to the local Safeguarder 
panel would be made from the national panel. This would compliment 
the provisions of subsections (2) and (3). In any event, the use of ‘will’ 
rather than ‘may’ in subsection (2) will ensure that standards are 
properly set. 

Section 127: Duty on implementation authority to require review 

4. There is no longer a set time limit by which a review must be carried out. 
In subsection (3) a period of time ‘may’ be specified through regulation. 
This should read ‘will’. This change will not fetter the discretion of 
ministers as to whether or not to apply a time limit and will ensure that 
due consideration is given to the welfare of the child. 

Section 170: Children’s Hearings - procedural rules 

5. To ensure consistency across Scotland, a set of rules and procedures 
must be created. In subsection (1) the word ‘may’ should be changed to 
read ‘will.’ The inconsistencies between different local authorities and 
panels has led to much debate in the past at a local and national level 
and clear, defined guidance is required, based on best practice and 
designed around the welfare of the child. 

Schedule 1: Paragraph 16 – Procedure 

6. The freedom for area support teams to determine their own procedures 
should explicitly exclude procedures relating to the delivery of the 
functions under paragraph 13 Area Support Teams: functions. One of 
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the primary purposes of the Bill is to improve the delivery of business 
and process of the hearing system. The current inconsistencies in 
practice by CPAC’s (the equivalent of Area Support Teams) between 
different local authorities have led to much debate in the past at a local 
and national level and clear, defined standards are required based on 
best practice and designed around the welfare of the child. 

Schedule 2: Paragraph 3 – Training 

7. The council is firmly of the opinion that training and monitoring of 
performance for panel members cannot be optional. It is essential to 
ensure that panel members are properly trained and that their 
performance is maximised to ensure the welfare of the child. The word 
‘may’ should be replaced with ‘will.’ Further clarification as to 
performance standards and how to deal with a failure in performance is 
required within the Bill e.g. reference to paragraph 1 of schedule 2 and in 
particular sub-paragraphs (3), (4) and 5). 

8. On the second question relating to the policy memorandum and financial 
memorandum accompanying the Bill, the council would comment in 
general that there is a lack of clarity as to which functions are to be 
carried out by Children’s Hearings Scotland and which will remain with 
local authorities. The proposals are at times vague and inconsistent and 
the associated cost issues are quite unclear. As a result, it is not clear 
how the stated efficiency savings will actually be achieved. 

9. On the third question relating to comments on the consultation the 
Scottish Government carried out prior to the introduction of the Bill, the 
council is of the view  that as a result of the consultation exercise, a 
number of positive improvements have been made to the initial draft Bill. 
These improvements include a change of focus away from criminal 
justice and back to the welfare of the child. This can only be welcomed. 

Neil Macleod 
Support Services 
18 March 2010 
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Education, Lifelong Learning and Culture Committee, 6th Report, 2010 
(Session 3) – Annexe F 

ANNEXE F: DRAFTING POINTS RAISED BY THE COMMITTEE’S 
ADVISER, PROFESSOR KENNETH NORRIE 
 
Section 7 
This section, which provides that “The National Convener must ensure that a 
children’s hearing is held” overlaps and potentially conflicts with section 67(2), 
which provides that “the Principal Reporter must arrange a children’s hearing”. 
It is, therefore, unclear with whom responsibility lies. The intent, I think, is that 
the reporter has responsibility for arranging the hearing while the National 
Convener has responsibility for providing members of the children’s panel to 
sit at the hearing arranged by the reporter.  
 
Recommendation: omit section 7 and amend section 6 to place duty on 
National Convener to ensure that panel members are available to allow the 
reporter to fulfil his obligation under section 67(2). 
 
Section 12 
There is an issue here around whether the words “or guide” are entirely 
appropriate here. The purpose of the section is to ensure the independence of 
the National Convener and to provide that no-one can direct the National 
Convener in the carrying out of his or her functions. It should, however, be 
open to the National Convener to seek guidance from wherever it might be 
helpful if he or she feels it is necessary. 
 
Recommendation: remove the words “or guide”. 
 
Section 21 
The purpose of this section is the same, for the Principal Reporter, as section 
12 is for the National Convener. There is, however, a curious difference in 
wording (other than the continued reference to “guidance”, for which see 
comment at section 12). In section 12, “CHS or any other person” may not 
give the National Convener direction or guidance; in section 21 the words “or 
any other person” are omitted. It is not clear if this is intentional. The effect 
would be that the National Convener has more independence than the 
Principal Reporter.  
 
Recommendation: the words “or any other person” after “SCRA” be added to 
section 21, or their removal from section 12 (and remove the words “or 
guide”). 
 
Section 24(1) 
This crucial section provides that the welfare of the child is paramount. It is 
stated to apply to children’s hearings and to courts. A “pre-hearing panel” 
(held under sections 78 – 80) is neither a hearing nor a court (and is 
distinguished from hearings in various other sections, for example section 
28B(3)(b) in section 178) and, on the face of the Bill, the welfare test does not 
apply to pre-hearing panels. Some (though not, perhaps, all) of the questions 
to be dealt with by a pre-hearing panel – such as whether a child should be 
excused attending a hearing – should clearly have welfare as the paramount 
consideration. In the 1995 Act, “business meetings” are similarly not covered 
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by section 16 (the welfare provision) but Rule 4(1) of the 1996 Rules applies 
all rules relating to procedure at hearings to business meetings; rules to be 
made governing pre-hearing panels will doubtless do the same. However, 
given the enhanced role of pre-hearing panels over business meetings, it 
would be better to have the welfare test applying on the face of the primary 
legislation.  
 
Recommendation: add “, a pre-hearing panel” after the words “a children’s 
hearing” in section 24(1). 
 
Section 26 
Subsection (1) states that the section applies where “the sheriff” is doing 
something; subsection (2) states that the section does not apply where “a 
sheriff” is doing something. It is not clear why the article has been changed 
from the definite to the indefinite. (Subsection (1) uses the indefinite article for 
“a children’s hearing” and the definite article for “the sheriff”; subsection (3) 
uses the definite article for “the children’s hearing”).  
 
Recommendation (for consistency and tidiness): the indefinite article should 
be used to introduce the section, and thereafter the definite article should be 
used – so subsection (1) should read “a children’s hearing or a sheriff”; 
subsection (2) should read “the sheriff” and subsection (3) should remain as it 
is. 
 
Section 26(3) 
A subtle change in the existing law of the obligation to give the child the 
opportunity to express views is imposed “so long as reasonably practicable”. 
The existing section 16 of the 1995 Act imposes the obligation “so long as 
practicable”. Article 12 of UNCRC, the fulfilment of which this section is 
designed to achieve, is unqualified in this way and so section 16 of the 1995 
Act is closer to consistency than section 26(3) of the Bill.  
 
Recommendation: remove the word “reasonably”. 
 
Section 32 
This section provides when the appointment of a safeguarder appointed by 
the hearing is to end: it is on the expiry of the time for an appeal without the 
safeguarder having lodged an appeal. It follows that the safeguarder’s 
appointment will continue if the safeguarder appeals. But if the child or 
relevant person appeals the safeguarder’s appointment is not continued, 
notwithstanding that the safeguarder might remain very relevant. The effect of 
this might be that safeguarders are encouraged to lodge appeals which 
otherwise the child or relevant person would lodge, or to appeal even when 
the child and relevant person are also appealing (skewing the system and 
adding unnecessary expense). It also creates different periods of appointment 
depending on the accident of who appeals.  
 
Recommendation: the termination of a safeguarder’s appointment should in all 
cases be when the time for appeal has elapsed with no appeal, by anyone, 
having been lodged: so in each of paragraphs (a) to (d) of subsusection (2), 
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REMOVE the words “by the safeguarder”. This also avoids the necessity of 
the sheriff appointing a safeguarder on appeal, which he may do under 
section 149, again removing unnecessary repetition. 
 
Section 35(5)(d) 
The word “evidence”, which in civil procedure has a technical meaning, should 
be changed to “information”, in order to allow the sheriff to access any source 
of information relevant to the determination of the case. 
 
Section 38 
There is a question over whether this should be worded in terms of “non-
disclosure” instead of “disclosure”, since the section is designed to ensure 
non-disclosure rather than to permit disclosure. The language of “non-
disclosure” would be more readily understandable to parties. 
 
Section 41 
The problem first surfaces here that arises in many other places throughout 
the Bill. This section provides that notice of the making of a child protection 
order (CPO) is to be given to various people, including “each relevant person”. 
The definition of relevant person is contained in section 185; section 80, 
however, provides that a person deemed to be a relevant person is to be 
treated as a relevant person in certain specified processes (suggesting that he 
or she is not a relevant person but will be treated as such). However, the CPO 
process is not listed in section 80(4) and so a person deemed to be a relevant 
person by a hearing is not entitled to receive notice that the child has been 
made subject to a CPO (unless deemed relevant persons are to be included 
in rules referred to in s 41(f)).  
 
Recommendation: Either (i) include a deemed relevant person in the rules 
(this would be unsatisfactory since it creates different categories of relevant 
person and makes the deemed person’s position less secure (and 
substantially less obvious) than the defined relevant person); (ii) amend 
section 80(4) to include the child protection order process; or (iii) wholly 
restructure the relevant person rules to restore the 1995 position. I strongly 
prefer option (iii), because the rules in the Bill introduce a host of unnecessary 
complexities, as shown at various points below. 
 
Also: it is noticeable that the National Convener is not to be notified of the 
making of a CPO. If he or she has an obligation to ensure a children’s hearing 
is held (section 6) then he or she should be on the list in section 41, for the 
same reasons as the Principal Reporter is on the list: both Principal Reporter 
and National Convener have statutory obligations once a CPO is made. 
 
Section 42 
This provides that, where a child is subject to a CPO, the local authority has 
the same duties towards the child as if the child were a “looked after” child 
under section 17 of the 1995 Act. There is a subtle change here from the 1995 
Act and a crucial omission from the rest of the Bill. The subtle change is that, 
under the 1995 Act, a child subject to a CPO is a “looked after” child, as is any 
child subject to a supervision order. More importantly, nowhere in the Bill (as 
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far as I can see) is there a provision that the child subject to a compulsory 
supervision order is a looked after child, with the result that there is no general 
statement (as there is in section 17 of the 1995 Act) of the local authority’s 
duties towards the child. It is not apparant whether this is intended to make 
the duties of the local authority less clear than currently, or less onerous. The 
failure to bring a child who is the subject of a compulsory supervision order 
within the terms of section 17 of the 1995 Act denies the child of the hugely 
valuable after-care provisions in section 29 of the 1995 Act. In any case, 
section 17 of the 1995 Act is not amended by the Bill and so will retain a 
superfluous reference to “supervision requirements”.   
 
Recommendation: That section 17 of the 1995 Act be amended so that 
children subject to the orders in the Bill for which the local authority has 
responsibility of giving effect to are included within the definition of “looked 
after” children. Indeed, section 16 of the 1995 Act also needs substantial 
consequential amendments. 
 
Section 46 
Same issue as in section 41: a relevant person may apply to vary or terminate 
a CPO, but “relevant person” means a person defined as such in section 185 
and does not include a person “deemed to be” a relevant person under 
section 80.  
 
Recommendation: Amend section 80 to include the CPO process in those 
processes for which a person deemed relevant person will be treated as a 
relevant person (or, preferably, revert to the 1995 definition). 
 
Section 54(5) 
Recommendation: Insert “under this section” after the words “place of safety”, 
for this is not the only section under which a child can be taken to a place of 
safety. 
 
Section 58 
Reading subsections (1) and (2) together makes no sense. Subsection (1) 
requires the local authority to make inquiries when it “considers that it is likely 
that” subsection (2) applies. Subsection (2) applies when the local authority 
“considers that a compulsory order should be made”. Putting them together, 
the obligation arises when the “local authority ... considers that it is likely that 
... the local authority considers that” a compulsory order should be made. It is, 
at best, tautologous to require a local authority to consider whether they are 
likely to consider something. The obligation should arise, simply, when the 
local authority considers. 
 
More significantly, the wording of when the obligation arises is crucially, 
though probably unintentionally, different from the 1995 Act (section 53(1)). 
Under the 1995 Act, the local authority is obliged to give information to the 
reporter whenever their inquiries have shown that compulsory measures of 
supervision may be necessary. The local authority currently has no role in 
deciding whether or not compulsory measures are necessary: this is because 
that crucial role of gatekeeper to the hearing lies with the reporter who is the 
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only one who has sufficient information to decide that there should be a 
hearing because he or she has concluded that compulsory measures are 
necessary. But section 58(2) of the Bill obliges the local authority to give 
information to the reporter only when they consider that “a compulsory 
supervision order should be made”: in other words the local authority now has 
the obligation of coming to a positive decision that an order should be made 
before they are permitted to inform the reporter. Previously, the reporter could 
bring the case to an end by deciding that no order was necessary; now the 
local authority has that power. It isn’t clear whether this shift of responsibility 
has been intended for policy reasons. 
 
Additionally, it isn’t clear what section 58(2)(a) adds to section 58(2)(b), for a 
compulsory supervision order should be made (the requirement in (b)) only if 
the child is in need to protection, guidance treatment or control (the 
requirement in (a)). Again, the subsection is simply tautologous. 
 
Recommendation: restore the wording from the 1995 provision: “(i) where the 
local authority receives information which suggests that a compulsory 
supervision order may be necessary they shall make all necessary inquiries; 
(ii) if after these inquiries they are of the view that a compulsory supervision 
order may be necessary they shall give the information they hold to the 
reporter”. This preserves the reporter’s sole discretion, relieves the local 
authority of having to make a decision that it has no status to make and 
ensures that the obligation to pass information to the reporter arises in every 
case in which compulsory supervision may be necessary. 
 
Section 59 
The same issue arises here as in section 58 in respect of who decides 
whether compulsory supervision is necessary. In section 53(2) of the 1995 Act 
a constable must pass information to the reporter if he or she believes that 
compulsory supervision may be necessary, but he or she does not have to 
decide that such supervision is necessary. Under section 58, the constable’s 
obligation arises in fewer situations: only when he or she decides that 
supervision is necessary. Again, this is an unexplained (perhaps 
unintentional) shift of decision-making power from the reporter to the police. 
 
Section 60(5) 
This lists the court proceedings in which the court may refer the child to the 
reporter. It includes actions for declarator of marriage and for declarator of 
nullity of marriage; it includes actions for declarator of nullity of civil 
partnership but does NOT include actions for declarator of civil partnership. 
This replicates the same omission from the list in section 54 of the 1995 Act, 
as amended by the Civil Partnership Act 2004. This is probably because the 
2004 Act creates various statutory processes for dissolutions of civil 
partnership and for declarators of nullity of civil partnership, but does not 
create any process for declarator of civil partnership. Nevertheless, such a 
declarator must be available at common law. It is not inconceivable that 
partners whose relationship was registered in circumstances of doubt 
(perhaps because the place of registration was not authorised) would seek a 
court declarator as to the validity of their civil partnership; or parties who 
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registered a relationship abroad in a country not listed in schedule 20 of the 
2004 Act (countries whose civil partnerships are entitled to automatic 
recognition in the UK) may seek to have their existing relationship declared 
valid. So the omission from the list in section 60 is unnecessary (and 
potentially discriminatory).  
 
Recommendation: after para (f) ADD “(f1) an action for declarator of civil 
partnership”.  
 
Section 62 
See comments to sections 58 and 59 above. A fortiori it is not for any “person” 
not being a constable or a local authority to have the power to decide whether 
or not a compulsory supervision order should be made and so the wording of 
section 62(1)(b) is inappropriate. At best, a person may consider that an order 
“might be necessary” and I recommend that these words replace “should be 
made” in section 62(1)(b). In terms of the effect of this section, it allows a 
stranger to give information to the reporter, but since there is no prohibition on 
any person doing so the important legal effect of the section is to give 
protection against a claim for breach of confidentiality or defamation. Since we 
want to encourage people to give information about vulnerable children to the 
reporter, and to discourage people failing to do so for fear of recourse against 
themselves, the section should be worded broadly and protect those who give 
(in good faith) information which might or might not suggest that a compulsory 
order is necessary, rather than simply those who firmly believe so. Indeed, the 
whole section provides less protection than the existing law (section 53(2)(b) 
of the 1995 Act) - a person is entitled to give information to the reporter when 
he or she “has reasonable cause to believe”, rather than, as under the Bill, 
“considers”.  
 
Recommendation: in subsection (1) restore the 1995 wording to “where a 
person has reasonable cause to believe [...] that a compulsory supervision 
order might be necessary”. And as in sections 58 and 59, remove para (a) as 
being tautologous of para (b). 
 
Section 64 
This important section allows the reporter to act in certain crucial ways when 
he or she receives information from a variety of named sources (listed in 
subsection (1)). The equivalent provision in section 56 of the 1995 Act was 
safer: it allows the reporter to act when he or she receives information “from 
any source”. It is not difficult to envisage the reporter coming to hold 
information which he or she has not received from one of the named sources: 
for example his or her own files on another child. A literal reading of section 
64 would disempower him or her to act when under the present law he or she 
can act.  
 
Recommendation: restore the 1995 wording to ensure that reporters can act 
whatever the source of their information suggesting that a child needs state 
intervention. 
 

758



Education, Lifelong Learning and Culture Committee, 6th Report, 2010 
(Session 3) – Annexe F 

Section 64(2) 
This subsection reads ineptly: “the reporter must determine whether the 
reporter considers” (twice). What is being aimed at is a rule that the reporter 
must decide two things: whether a section 65 ground exists and, if so, whether 
an order should be made: if so, he or she must arrange a hearing under 
section 67.  
 
Recommendation: remove the words “whether the Principal Reporter 
considers” in subsection (2)(a) and subsection (2)(b) and add a new provision 
“and on the basis of that determination proceed in accordance with either 
section 66 or section 67”. 
 
In addition, I wonder if the word “determines” is correct in any case. It is only 
the hearing that can “decide” that compulsory supervision is necessary and 
the reporter can do no more than come to that belief (the language of belief is 
used in the equivalent provision in the 1995 Act). A determination is nearer a 
“decision” than a “belief”. The language of belief is used in the present Bill in 
section 81(3) and so consistency as well as continuity (and appropriateness) 
suggests that section 64(2) should be worded using the same language. So 
an alternative recommendation is that subsection (2) should read “The 
Principal Reporter must consider (a) whether a section 65 ground applies in 
relation to the child, and (b) if so, whether it is necessary for a CSO to be 
made in respect of the child. [new subsection (3)]: Whenever the Principal 
Reporter believes that a section 65 ground applies and that it is necessary for 
a CSO to be made in respect of the child the Principal Reporter must proceed 
in accordance with either section 66 or section 67”. 
 
Section 65(2) 
Ground for referral (g): remove reference to parts 1, 4 or 5 of the 2009 Act. 
These are the only parts of the Act with offences and, until you know that, the 
ground reads as if some other offences in the Act are not relevant. 
 
Section 67(1) 
Recommendation: replace “determines” with “believes” to be consistent with 
section 81(3) and with recommendation at section 64(2) above. 
 
Section 69 
Replicating a flaw in the current legislation (as amended by the Antisocial 
Behaviour etc. (Scotland) Act 2004), this section allows a court which makes 
an ASBO to require the reporter to arrange a hearing, the requirement to do 
so being in itself treated as “a section 65 ground”. In any other circumstance 
in which the court makes the referral (see section 60), the court must specify 
which section 65 ground is applicable (see also section 68(2), which refers to 
“the” ground in these circumstances). So this is the only provision in which a 
child can be referred to a hearing (on the basis of his or her behaviour) 
without being told exactly what behaviour it is that is concerning. Of course, in 
reality, it is the anti-social behaviour that justified the ASBO and so anti-social 
behaviour becomes, by a hidden and backdoor route, an additional ground of 
referral. The 2004 amendments to the 1995 Act recognised this and made a 
referral under the 2004 Act a new ground - but it did so ineptly which is 
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presumably why it no longer appears in the current section 65. The policy of 
the law seems to be to distinguish a section 60 reference (other court 
proceedings) from a section 69 reference (ASBO proceedings): with section 
60, the reporter’s discretion is retained but in section 69 he or she is obliged to 
arrange a hearing. That policy is not challenged or changed by obliging the 
ASBO court to specify which of the existing section 65 grounds it believes 
justifies the children’s hearing becoming involved. If the child has been found 
by a court to have committed antisocial behaviour, this would not be difficult 
and grounds (m) or (n) are the obvious choices.  
 
Recommendation: Amend the 2004 Act, section 12 to oblige the ASBO-
making court to specify one of the section 65 grounds if it is exercising its 
power under section 12(1). Amend section 69(2) from “a section 65 ground” to 
“the specified section 65 ground”. No policy of the law is changed, but it is 
made clear to the child, the reporter and, crucially, the hearing what worries 
the sheriff had that he or she wishes the hearing to address. 
 
Section 70(3) 
For clarity’s sake, change “a section 65 ground” to “the ground in section 
65(2)(j)”. This ensures that everyone is aware that the criminal court is 
referring a case in which the child has been found or has pled guilty to an 
offence. 
 
Section 72(3) 
This replicates the rules in section 45 of the 1995 Act and (probably) does not 
intend to change them. But the altered wording does create a higher test for 
excusing a child from attending a hearing. The 1995 Act allows the hearing to 
excuse the child when “a children’s hearing are satisfied” that certain 
situations apply (s. 45(2)). The Bill allows the hearing to excuse the child 
when certain situations are satisfied. So the test changes from a matter of the 
hearing’s opinion to a matter of fact. If a hearing believes something, but is not 
confident of that as a matter of unambiguous and verifiable fact, they may be 
less willing to exercise an appropriate power.  
 
Recommendation: that the 1995 wording be restored, by adding in the words 
after “where” in section 72(3) “the children’s hearing are satisfied”. 
 
Also, the ground for excusing a child listed as section 72(3)(a) should be 
limited to the situation where the child is the victim of a schedule 1 offence. If 
the child is the perpetrator, then it should never be considered “necessary for 
a fair hearing” to exclude that child.  
 
Recommendation: that section 72(3)(a) be qualified to be limited to the 
grounds in section 65(b), (c) and (d); and not to be applicable with ground (j). 
 
Sections 75(3) and 76(3) compared with section 77(6) 
There is an important change in the law here from the existing section 46. 
Under section 46, if a relevant person, or his or her representative, is 
excluded from the hearing, the chairman must explain after the exclusion has 
ended “the substance of what has taken place”. The Bill obliges the chairman 
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to explain “what has taken place”. So, under the Bill, the chairman may say to 
the relevant person “what took place while you were absent is that we spoke 
to your child about you”. Under the existing law, the chairman has to say 
“what took place while you were absent is that we spoke to your child about 
you and the substance of what he said was as follows....” It is of course a 
policy decision whether or not this is an appropriate change, but it is to be 
noted that journalists can be excluded under the existing section 43 and under 
the new section 77: in both cases once the exclusion is ended the chairman 
may “explain to the person excluded the substance of what has taken place”. 
If there is a difference between explaining “what has taken place” and 
explaining “the substance of what has taken place”, then journalists may be 
given more information than parents, which does not seem appropriate. (Of 
course, the chairman must explain to relevant persons and may explain to 
journalists, but this does not answer the point if the chairman decides to 
exercise his or her right to explain to the journalist). 
 
Section 77(1) 
If members of area support teams are entitled to be present at hearings, there 
should probably also be a right of the National Convener to attend. 
 
Section 77(4) 
This is the equivalent of section 43(2) of the 1995 Act, but the wording in that 
Act, that the hearing must be conducted in private, has been dropped. This 
may be an unintentional omission, for while the rule in section 77(4) has the 
effect of ensuring privacy, expressing it in words was useful to indicate the 
chairman’s starting point.  
 
Recommendation: that the 1995 words be restored. 
 
Section 78 
The Principal Reporter must refer a “relevant person” question to a pre-
hearing panel if the person in question requests it; otherwise the Principal 
Reporter has the discretion of whether to refer the matter, if he or she is 
requested by the child or a relevant person. If referred, the hearing has the 
power to decide whether a person has a “significant involvement in the 
upbringing of the child”. It follows that if the person in question raises the issue 
the decision is made by the hearing, but if the child or relevant person raises 
the issue the decision (if negative) can be made by the reporter refusing to 
refer the question to the hearing. This is anomalous because it denies the 
right of appeal when the negative decision is made by the reporter not to refer 
the matter to the hearing. The individual in question, the child and the relevant 
person all have a right to appeal against a decision of the hearing, but there is 
no right to appeal the reporter’s decision not to refer the matter to a hearing 
and so, effectively, to deny a person of relevant person status.  
 
Recommendation: amend sections 78(2)(a) and (b) so that, in any case in 
which he or she is requested to do so, the Principal Reporter must refer the 
question of whether an individual is a relevant person to a hearing. If the 
policy is that the reporter should have a gatekeeping role to that question, 
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then he or she should have that role whether it is raised by the individual, by 
the child or by the relevant person. 
 
The other matters referred to in section 78(2)(c) are such that a gatekeeping 
role is indeed appropriate to the reporter, but it is noticeable that in this 
paragraph the safeguarder can raise an issue for the pre-hearing panel, while 
in sections 78(2)(a) and (b) the safeguarder cannot raise the issue (except 
informally, allowing the reporter to do so “on the Principal Reporter’s own 
initiative”). Leaving the question of who might be deemed to be a relevant 
person to a vulnerable (and often inarticulate) family may not be the best way 
to protect their rights.  
 
Recommendation: that the safeguarder be entitled to require the reporter to 
refer a “relevant person question” to the pre-hearing panel. 
 
Also (and presently omitted from the existing rules: rule 4 of the Children’s 
Hearings (Scotland) Rules 1996) there is no role for the pre-hearing panel in 
appointing a safeguarder. This is more anomalous under the Bill than it is 
under the current law, since the pre-hearing panel, unlike a business meeting, 
can deem a person to be a relevant person and can decide that it will be 
necessary for a child to be represented by a solicitor or counsel.  
 
Recommendation: that another decision available to a pre-hearing panel 
should be to appoint a safeguarder. 
 
Section 80 
While this section is clear on how a hearing deems a person to be a relevant 
person, there is no indication of when that deeming comes to an end. A 
person who is defined as a relevant person (section 185) can, through a 
change in circumstances, fall outwith that definition. A change of 
circumstances might well occur with a deemed person too (and indeed 
perhaps more readily, since it is a factual rather than a legal test). The terms 
of section 80(4)(d) suggest that the deeming lasts for as long as the 
supervision order lasts and the Explanatory Notes to section 78 suggest that a 
child and relevant person can seek to have a person excluded, as well as 
included, from relevant person status. But the wording of section 78 seems in 
its terms limited to deeming, and not to taking away deeming, and the 
Explanatory Notes are wrong if they suggest that section 80 is a route to 
challenge an assessment that a person is within the section 185 definition. If 
the intention is indeed that the pre-hearing panel can, on a change of 
circumstances, remove relevant person deemed status, then section 78 needs 
to be amended to achieve this, perhaps by adding after “deemed to be” in 
section 78(2)(a) the words “or, as the case may be, deemed not to be”. 
 
Section 82(4) 
There is a curious change in terminology from the 1995 Act. Section 47 of the 
1995 Act allows a hearing to make a determination that a person is a child. 
The Bill allows a hearing to make a determination of the age of a person. This 
is much more specific, and probably needlessly so. A hearing may be 
convinced that a person is a child, without having any knowledge of the 
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person’s birthday. Determining the “age of a person” implies a determination 
of their birth date.   
 
Recommendation: the wording in the 1995 Act should be restored, unless 
there is a policy reason why hearings should, in future, be more specific about 
the precise age of the person. 
 
Section 85 
This provides that where grounds are accepted, and the hearing does not 
consider it appropriate to defer its decision, it should make a decision either to 
make a CSO or to discharge the referral. There is no change here, in 
substance, from sections 64 and 65 of the 1995 Act, but completely omitted 
(though probably implicit) is the provision in the existing section 69 that 
between the acceptance and the decision, the hearing should consider the 
case - or, in the terms of section 69, “consider the grounds and other relevant 
information”. There has been some judicial debate about the extent of the 
hearing’s consideration (O v. Rae) and there is a risk that this debate will be 
re-opened if the wording of the Bill remains and there is no statutory 
statement of what the hearing is to consider.  
 
Recommendation: that sections 85, 86, 87 (and possibly elsewhere) be 
amended so that in section 85(3)(a) (and, as appropriate, elsewhere) after “if 
satisfied” words be added such as “, after considering the grounds, where 
appropriate, and any other relevant information available to them”. 
 
Section 90 
Perhaps it is implied, but it would be clearer to readers of the Bill to add at the 
end of subsection (1) “or any of them”. 
 
Sections 89(5), 92(3) and 95(3) 
Each of these provisions allows the hearing to grant a warrant to secure 
attendance when the case is sent to the sheriff court for proof. Each of them 
does exactly the same thing, but each is worded slightly differently. Section 
89(3) says “If the grounds hearing is satisfied [...] [it] may grant a warrant to 
secure attendance”. Section 92(3) says “The grounds hearing may, if satisfied 
[...] grant a warrant to secure attendance in relation to the child”. Section 95(3) 
says “If the grounds hearing is satisfied [...] [it] may grant a warrant to secure 
attendance in relation to the child”. All mean exactly the same thing and it is 
untidy having the words in a different order in the different provisions.  
 
Recommendation: that the wording in section 89(5) be replicated in sections 
92(3) and 95(3). 
 
Section 93(2)(b) 
There is a question around whether the references to “sections 85-90” should 
not read “sections 86-89”. Section 85 deals with when all the grounds are 
accepted and section 90 deals with when all the grounds are denied: in either 
case section 93(2)(b) is inapplicable since it deals with some grounds being 
not understood and other grounds being dealt with. 
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Section 93(3) 
The words from “in so far as it relates” add needless complexity. The purpose 
of the provision is to allow the chairman not to explain and ask for acceptance 
from a person who “would not be capable of understanding an explanation”. 
To limit that absolving of the chairman to that part of the ground that relates to 
the person incapable of understanding imposes the necessity for the chairman 
to make difficult and subtle distinctions. All parts of all grounds, one can 
assume, relate to the child. But it is not at all clear whether all parts of all 
grounds “relate” to the relevant person. For example, non-attendance at 
school. It is not clear whether they “relate” to the relevant person who has a 
statutory duty to ensure school attendance (but not in this Bill). What is also 
unclear is the point of getting acceptance of part of a ground (that part which 
does not relate to the relevant person) if the ground is to be sent to the sheriff 
in any case. These complexities add nothing to the law.  
 
Recommendation: that the words from “in so far as” be removed. 
 
Section 96(1) 
This provision requires a hearing to consider a further interim compulsory 
supervision order (ICSO) if the grounds hearing has made an ICSO on 
sending the case to the sheriff for proof because either some grounds are not 
accepted (section 89(4)) or all grounds are not accepted (section 92(2)). But 
an ICSO may also be made on sending the case to the sheriff because the 
grounds have not been understood (section 95(2)). There is no obvious policy 
reason why ICSOs granted when grounds are not understood should not be 
open to renewal while ICSOs granted when grounds are denied can be 
renewed.  
 
Recommendation: a reference to section 95(2) should be added to section 
96(1)(a). 
 
Also, it is noticeable that there are no grounds laid down in section 96 upon 
which a further ICSO can be made (for example, section 103(4) where 
grounds are specified for the sheriff continuing an ICSO). It may be assumed 
that the grounds (in sections 89(4), 92(2) and 95(2)) need to be satisfied, but it 
is unclear under what section this further ICSO is granted, the original 
sections or this section. If this section (and the wording of the earlier sections 
is not apt to cover further ICSOs though nor is there anything in section 96 
that allows the actual granting of an ICSO), it is open to argument that the 
further ICSO can be granted on a simple application of the welfare test in 
section 24. This is unsatisfactory.  
 
Recommendation: that, for the avoidance of doubt, a new subsection be 
added to section 96 to the effect that the hearing arranged under subsection 
(2) can make a further ICSO “if the nature of the child’s circumstances is such 
that [...] it remains [...] necessary as a matter of urgency that an ICSO be 
made”.  
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Section 97(2)(c) 
This allows the CSO to prohibit disclosure of the place where the child is to 
reside (and is no change in the existing law). But it might be compared with 
section 38(3)(b) which, in a significant change in the law, allows non-
disclosure when a child is subject to a CPO not only of where the child is to 
reside but also of any other information. A question arises over whether there 
is any policy of the law whereby other information can now be withheld in 
relation to children subject to CPOs, but not in relation to children subject to 
CSOs.  
 
Recommendation: if the extension of what information can be withheld is 
justified in section 38(3) it should be replicated in section 97(2). 
 
Section 97(4) 
ADD “or more” after the word “one” in para (a). 
Also, it is noticeable that there is no requirement in this subsection (as there is 
in subsection (5) in relation to secure accommodation authorisations) to 
consider other options, notwithstanding that the grounds for granting both 
conditions are the same (subsection (6)). It would be neater (if there is no 
policy reason to distinguish the two) for the same obligation to consider other 
options to apply to both. 
 
Section 97(5) 
ADD “or more” after the word “one” in para (b). 
 
Section 102(1)(a)(iv) 
The wording “police cell or other appropriate place” is unfortunate. This 
suggests that a cell is an appropriate place to detain a child before being 
taken to a place of safety. It is not. 
 
Section 102(2) 
ADD “or more” after the word “one” in para (b). 
 
Section 102(4) 
The “relevant period” is seven days from the child being taken to a place of 
safety. But section 102(1)(a)(iv) implies that a child may be detained in a 
police station or police cell before being taken to a place of safety: so, in fact, 
a child may be detained longer than seven days and there is indeed no 
specified limit on the keeping of a child in a cell before removing him or her to 
a place of safety.  
 
Recommendation: that the seven day period begins on the earlier of the day 
the child is taken to a place of safety or the day the child is detained under s. 
102(1)(a)(iv). 
 
Section 103(5) and (7) 
This section allows the sheriff to extend an ICSO and subsection (5) lists the 
circumstances when the extended ICSO comes to an end. The first 
circumstance is when a full CSO is made. But this presupposes that a full 
CSO will invariably follow. The hearing, however, may decide even when an 
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ICSO has been made to discharge the referral, or to terminate any existing 
order. On the current wording, if the hearing decides to discharge the referral, 
the ICSO will remain in force until either para (b) or para (c) of subsection (5) 
brings it to an end. It is clearly inappropriate to keep a child under an ICSO 
after the decision has been made to discharge the referral and it is 
presumably not intended that this will happen. The flaw is the underlying 
assumption that when an ICSO has been made, a CSO will always follow.  
 
Recommendation: that para (a) be amended by adding the words to the end 
of that paragraph “or discharges the referral”. The same applies to subsection 
(7) in relation to further extensions of an ICSO. 
 
Also, a close reading of subsections (5) and (7) suggest that an ICSO can be 
extended under subsection (4) and then further extended under subsection 
(6), but no further. This would be an important change in the law from the 
existing equivalent (section 67 of the 1995 Act, which allows the sheriff to 
extend warrants without limiting the number of times he or she may do so). 
For clarity’s sake, this welcome change of the law should be made more 
explicit, perhaps by adding a subsection (8) to the effect that no further 
extension is permitted beyond that granted under subsection (6) and ending 
under the terms of subsection (7). 
 
Section 105(3) and (4) 
Reading subsection (4) sounds as if the criminal standard applies to all 
grounds whenever one of them is the ground is section 65(2)(j). This is clearly 
not what is intended and better clarity would be achieved by omitting 
subsection (4) and amending subsection (3) to read “The standard of proof in 
relation to the ground mentioned in section 65(2)(j) is that which applies in 
criminal proceedings”. 
 
Section 106(3) 
This allows a child to be excused from attending the sheriff court proof where, 
amongst other things, attendance is not necessary for a fair hearing. Para (a) 
applies this rule whenever the case involves “the committing of” a scheduled 
offence. But very different considerations apply if the child is the victim of the 
offence, as compared to when the child is the perpetrator. The equivalent 
provision in the 1995 Act (section 68(5)) lists the specific grounds and limits 
the rule to those grounds where the child is the victim. The wording in the Bill, 
by referring to the concept of scheduled offences rather than the specific 
grounds additionally captures the situation when the child is the perpetrator. 
This is an extension of the law, and an inappropriate one (since when the 
child is being accused of a criminal offence it will seldom if ever be “necessary 
for a fair hearing” to allow that child not to attend the court proceedings at 
which the allegation is sought to be proved). The Explanatory Notes, referring 
to the old law, give no indication that it was intended to change the basic rule.  
 
Recommendation: that the model of the 1995 Act be followed and the 
reference is not to scheduled offences, but to the grounds in section 65 which 
involve the child being a victim of a scheduled offence - ie grounds (b), (c) and 
(d). 
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Section 107(4)  
Recommendation: The word “hearing” should be amended to “hearing of the 
application” (for reasons explained at comments to section 110(2) below). 
 
Section 108 
There is no change in the law here, that a sheriff can appoint a safeguarder. 
However, unlike safeguarder appointments under section 29 by the hearing, 
the Bill does not specify how long the appointment is to last (see section 30). 
The reference in subsection (2) to “in relation to the proceedings under this 
part” suggests that the appointment terminates when proceedings under Part 
10 end and that a hearing that considers a continuation of the appointment to 
be appropriate must appoint afresh. 
 
Section 109 
The words “who was present” needlessly complicate the rule in this provision. 
The section allows the sheriff to dispense with hearing evidence where either 
some or all of the grounds were denied at the hearing but now the child and 
relevant person accepts the grounds. Now, a hearing can proceed on the 
acceptance of the relevant person, even when there is another relevant 
person who does not attend the hearing, and the words in section 109(1)(b) 
follow this through for the rule in section 109. But this is unnecessary. A 
relevant person may not have attended the hearing (for good reason or bad) 
but he or she will still have the independent right to attend the sheriff court 
proof of grounds. If all relevant persons attending at the sheriff court now 
accept the grounds, it is appropriate that the sheriff be permitted to dispense 
with hearing evidence. It is unclear, however why that rule should apply only 
when the relevant persons attending the previous hearing now accept the 
grounds. A relevant person who did not attend the hearing but attends the 
sheriff court and denies the grounds should be entitled to have the grounds 
tested by evidence. The matter is entirely unclear in the 1995 Act and this 
provision may well be an attempt to clarify any doubt but, if so, the clarification 
leads to an anomaly: the different rights of attending relevant persons 
depending upon whether, previously, they attended the hearing.  
 
Recommendation: that section 109(1)(b) be amended by removing the words 
“who was present at the grounds hearing” and their substitution with “who is 
present at the application before the sheriff”. 
 
Section 110(1) 
Subsection (1)(b): the words “who was present at the grounds hearing” should 
be replaced with “who is present at the application before the sheriff” for the 
same reason as given in comment to section 109 above. Indeed, the 
argument in favour of doing so is stronger here since subsection (3) allows all 
relevant persons (and not just those present at the grounds hearing) to require 
that evidence be heard. To leave the wording as it stands leads to the 
anomalous, and unnecessarily complicated, situation that the sheriff may 
dispense with evidence if the ground is now accepted by a relevant person 
who was present at the grounds hearing, but can be prevented from doing so 
by a relevant person who was not present at the grounds hearing. It would be 
far easier simply to talk of “any relevant person”. The rule should be that the 
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sheriff can dispense with evidence if all relevant persons present before him 
accept the grounds but that he or she may not do so if any of them (or the 
others mentioned in subsection (3) request him to hear evidence. 
 
Section 110(2) 
This allows the sheriff to determine the application without a hearing. While 
the professionals in the system will instantly understand that this is a “sheriff 
court hearing”, laypeople will invariably think that, within the context of the 
children’s hearing system, a “hearing” is a “children’s hearing”.   
 
Recommendation: For the sake of clarity (and consistency with section 
109(2)(a)), that the words in subsection (2) “without a hearing” be removed 
and replaced with “without hearing evidence”; the words in subsection (2)(a) 
“a hearing be held” be removed and replaced with “such evidence be heard”; 
and the words in subsection (4) “without a hearing” be amended to “without 
hearing evidence”.  
 
Section 111 
When the reporter comes to the view that a compulsory order is not 
necessary, the process to prove the grounds must be brought to an end and 
all existing warrants and orders terminated. It is clear that this is the intent of 
this section, but there is an omission and a problem. The omission is the 
failure to limit the rule to the time before the sheriff determines the application.  
 
Recommendation: that a new subsection (1)(b) be inserted between the 
existing (a) and (b), to the effect “the application has not yet been determined 
by the sheriff”. The problem is in subsection (3), where the reporter is given 
the power to terminate orders and warrants, but it is not specified how he or 
she does so. It is indeed inappropriate for a state official to terminate orders 
and warrants of courts and quasi-judicial tribunals. The rule would better be 
expressed that the warrant or order comes to an end (automatically or, as in 
the 1995 Act, by notification) on the withdrawal of the application. It should be 
the very act of withdrawing the application that terminates the warrant or 
order, for the Bill does not specify how the reporter goes about terminating the 
order. There may be instances, for example, when he or she does nothing or 
falls under a bus before doing so?  
 
Recommendation: that subsection (3) be amended by removing the words 
“the Principal Reporter must terminate the order or warrant” and replacing with 
“the order or warrant will cease to have effect on the withdrawal under 
subsection (2) of the application”. 
 
Section 113(3) 
This allows the sheriff, having found grounds of referral to be established and 
having directed the reporter to arrange a children’s hearing, to make an ICSO. 
Section 100(3) ensures that no ICSO lasts more than 22 days. But, under 
section 96, a hearing can make a further ICSO; and under section 103 a 
sheriff can extend an ICSO: so, in these circumstances, the 22 days can be 
extended. But under section 113, an ICSO can be made but there is no 
provision in the Bill allowing a further ICSO to be made at the expiry of 22 
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days or to allow the existing ICSO to be extended. It would be helpful to know 
if it is intended that the rule is that, on a sheriff’s finding a ground of referral 
and making an ICSO, a hearing must be held within 22 days. If so, this should 
be stated explicitly rather than falling to implication from the length of the 
ICSO. 
 
Section 114 
A “relevant person” problem is created here. Replicating section 85 of the 
1995 Act, this, and the following sections, allow the re-opening of the question 
of whether grounds, previously found established, are in fact established. 
Those with title to raise an action under this section are (i) the child and (ii) a 
person who is or was at the relevant time “a relevant person”. It is not clear 
whether this can ever include a person deemed to be a relevant person under 
section 78. Probably a person who has been so deemed will be treated as 
such (section 80(4)), but a person not deemed then to be a relevant person 
would seem not to be able to have that issue reopened in order to allow him 
or her to make an application under the present section. No person can seek 
relevant person status under section 78 in order to make an application under 
section 114, because the former is limited to situations in which a children’s 
hearing is to be held (section 78(1)). Nor can the sheriff hold that a person 
would have been deemed a relevant person at the time of the grounds 
determination. So, the only people who can apply under this section are 
children, persons defined as relevant persons under section 185, and persons 
previously deemed relevant persons under section 78. A person who is not 
within the definition in section 185, but who could satisfy the condition for 
being deemed a relevant person under section 80(3), will not have title to 
make an application under section 114 - even where the purpose of the 
section 114 application is to clear that person’s name.  
 
Recommendation: that in subsection (3) there be added a new para (c): “a 
person who has (or has recently had) a significant involvement in the 
upbringing of the child” (or - please - revert back to the 1995 definition of 
relevant person). 
 
Section 115 
I notice that the requirement in section 85(3) of the 1995 Act has not been 
included here: that the new evidence is “credible and reliable”. It would be 
helpful to know if this an unintended omission, or a policy decision, to remove 
that condition. (The matter is not mentioned in the Explanatory Notes). 
 
Section 116 
This process can apply even when the child is an adult (confirmed in section 
114(3)(a)). The requirement in section 116(3)(b) should, therefore, probably 
be qualified by words such as “to the extent that it remains extant”. 
 
Section 119(3) 
Same comment as at section 113(3). 
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Section 121(2) 
This permits a hearing to make an ICSO when it defers making a decision on 
whether to make a full CSO. The ground is identical to the rule in sections 
89(4), 92(2) and 95(2) where the grounds are not accepted or not understood. 
But for ICSOs granted under sections 89 and 92 (but not section 95: see 
comment above to that section), section 96 allows the hearing to make a 
further ICSO. There are no means, that I can see, by which an ICSO made 
under section 121(2) can be renewed or repeated. If the intention is that a 
deferral of a decision on a full CSO should only last for 22 days, then it would 
be better to say so rather than to achieve that by the awkward and partial 
means of making any ICSO last for only 22 days. If that is not the intention, 
then I recommend that power to make a further ICSO, based on section 96, 
be added here. It may be that, since section 120(1) applies, section 120(2) 
(power to defer) to hearings arranged under section 120(2), the power to 
make further ICSOs is implicit, in which case it is unsatisfactory that there is 
no limit to the number of ICSOs that can be made. NB: ICSOs are not needed 
on review because the CSO can be continued under section 136(2) and so 
the same point does not arise in that circumstance. 
 
Section 124(2) and (3) 
The hearing may excuse a child from attending a children’s hearing under 
section 124(2). This is the same rule, but worded differently, as that contained 
in sections 121(5) and 136(4). See also section 124(3), as compared with 
sections 121(6) and 136(5). The untidiness (and it is probably no more than 
that) lies at the beginning of the sentences and not the end (where different 
circumstances are properly specified). All should read either “The children’s 
hearing may, if satisfied ...” or “If the children’s hearing is satisfied [...] it may 
[...]”. This is for consistency and no other reason with the rule in relation to the 
child. In relation to the relevant person, the indefinite article is used in sections 
121(6) and 136(5) while the definite article is used in section 124(3): this 
distinction sometimes has significance and even if it does not here, 
consistency should be applied. 
 
Section 125 
This repeats the rule currently contained in section 75A of the 1995 (inserted 
by the Antisocial Behaviour etc. (Scotland) Act 2004). But schedule 6 does not 
repeal section 75A.  
 
Recommendation: that schedule 6 be amended to repeal section 75A of the 
1995 Act. 
 
It is to be noted that the Bill does not amend section 117 of the 2004 Act 
(where “parent” for the purposes of that Act, including the making of parenting 
orders, is defined as “relevant person” is defined in the 1995 Act - this is 
presumably why the 1995 Act definition is not repealed by the Bill). “Parent” 
needs to be defined widely under the 2004 Act, for otherwise you omit 
guardians and others acting as parent-substitutes - see comments to section 
185 below. But yet another unfortunate consequence of changing the 
definition in the Bill of “relevant person” is that a children’s hearing (as well as 
being aware of the two different definitions of the same phrase) may, under 
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section 125, require the reporter to consider applying for a parenting order 
against a person defined as relevant person under the still-extant definition in 
the 1995 Act even although that person is not within the definition of relevant 
person under the Bill. So we have a quasi-judicial tribunal making a decision 
that might affect a person’s civil rights without that person having any right to 
attend the hearing and argue against the outcome. There are clear ECHR 
vulnerabilities to this provision.  
 
Recommendation: restore the connection between the definition of “parent” in 
the 2004 Act with the definition of “relevant person” in the hearing system. 
Since the Bill’s definition is narrower than is appropriate for the purposes of 
the Antisocial Behaviour etc. (Scotland) Act 2004, the definition of “parent” in 
that Act will need to be expanded to include, as a minimum, persons other 
than those obtaining parental responsibilities under section 11(2)(b) of the 
1995 Act (for reasons discussed in comments to section 195 below) and 
should probably also be expanded to include “deemed” relevant persons. Or, 
avoiding this and all the other problems - restore the 1995 definition of 
“relevant person”. 
 
Section 134 
If the child is to be adopted, the hearing must draw up a report under section 
134(2). This obligation is imperative. No reason is given why is it repeated in 
section 134(3). In any case, section 134(3) is inept because it ignores the 
possibility of the hearing deferring its decision in order, for example, to get a 
safeguarder’s report before it feels able to give advice. As it stands, a hearing 
that feels it has insufficient information to give advice, and so defers, must 
“prepare a report providing advice in respect of the proposed adoption”. 
Nothing is lost by removing subsection (3) completely and so that is what I 
recommend. 
 
Section 135 
It is unclear why subsection (8) is necessary, given the last five words of 
subsection (7). 
 
Section 148 
The old law (section 51 of the 1995 Act) allows an appeal to the sheriff from 
“any decision”, though judicial interpretation limited this to substantive. and not 
procedural. decisions. This section takes the more directive but more 
dangerous approach of listing the decisions that can be appealed against. It is 
dangerous because in a Bill as procedurally complex as this, there is a risk 
that a particular type of decision will be omitted. In particular, it is not at all 
clear that a secure accommodation authorisation is appealable. The only way 
it would be would be under subsection (3)(a), but that is awkward since the 
child and relevant person may not wish to appeal against the making of a 
CSO, but simply one of its terms, ie the secure accommodation. To remove 
the awkwardness, to clarify that such appeals are permitted, and to avoid the 
procedural clumsiness of requiring an appellant to appeal against the whole 
order when they simply wish to appeal one of the conditions, I recommend 
that to the end of subsection (3)(a), there be added the words “or any 
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condition attached to such order”. I note in passing that section 148(5) permits 
appeals within “the period of three weeks”. Note that warrants last for 22 days. 
 
Section 153 
This section allows the appellant to request that the decision be suspended 
pending the appeal. But in its terms it is limited to situations in which the 
hearing “makes a CSO”. The current law (section 51(9) of the 1995 Act) 
permits such requests in relation to any appeal “in relation to a supervision 
requirement”. The change of words (perhaps unintentionally) limits the right to 
request suspension of decisions to make, and not to vary or to continue CSOs 
under section 135(3). Indeed, currently a child or relevant person may request 
that the decision to terminate (which is being appealed against) be suspended 
(because the child is benefiting from supervision). The power to suspend in 
that situation too would go, even though in that situation it is, perhaps, the 
most needed.  
 
Recommendation: that the 1995 wording be restored. 
 
Section 155 
This deals with appeals against “relevant person decisions” made under 
section 80. The terms of subsection (2)(e) suggest that two of more of those 
with title to appeal may do so together, except that the individual in question 
may not act jointly with the child and/or relevant person. This seems a 
needless limitation and it is easy to imagine situations in which the family are 
united in their desire that, say, a step-father be deemed relevant person: if the 
pre-hearing panel denies this, the mother and child may appeal jointly, the 
step-father may appeal alone, but the step-father and the child may not 
appeal jointly. This is a needless procedural complexity which will inevitably 
trip up the unwary: it would be helpful to know if there is a sound policy reason 
why this limitation is needed. 
 
Section 156(3) 
This allows the child or relevant person to appeal against the implementation 
of a secure accommodation authorisation. The Bill does not specify who is the 
contradictor in the appeal. Presumably it is the local authority, but it would be 
helpful if this was specified. 
 
Section 156(5) 
Title to appeal against implementation of secure authorisation: it is noticeable 
that while a safeguarder can appeal against the hearing’s decision to 
authorise secure accommodation (section 148(2)(c)), the safeguarder has no 
title to appeal against its implementation. It seems to be assumed that the 
safeguarder will not be in post any longer, but if the authorisation is 
implemented immediately, the safeguarder will be in post for at least another 
three weeks (section 32). No reason is given why the child and relevant 
person should have title to appeal against both the decision and its 
implementation, but the safeguarder have title to appeal only against the 
decision. In the absence of any policy reason for making this distinction, I 
recommend that in subsection (5) there be added a para (c); “a safeguarder 
appointed in relation to the child by virtue of section 29”.  
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Section 157(3) 
Title to appeal: includes a safeguarder appointed by the hearing (section 29). 
It does not include safeguarders appointed by sheriffs. Normally this omission 
would be appropriate (under sections 148 and 155) because there will be no 
sheriff appointed safeguarder (since their appointment will have ended at the 
end of the proceedings now being appealed against). But section 157 deals 
with appeals from the sheriff to the sheriff principal or Court of Session and if, 
the sheriff has appointed a safeguarder (for example during an appeal to the 
sheriff), then these proceedings do not really come to an end while the whole 
appeal process is continuing. So there might well be a sheriff-appointed 
safeguarder who feels the sheriff has made the wrong decision and who 
should have an equal right as a hearing appointed safeguarder to appeal from 
the sheriff to the sheriff principal or Court of Session.  
 
Recommendation: that in subsection (3)(c) there are added the words “or by 
virtue of section 149”. 
 
Section 158 
Subsection (1) deals with appeals from the sheriff against a “relevant person” 
appeal to the sheriff under section 155. The wording of the two provisions are 
untidily different. Section 155(1) talks of “a determination of a pre-hearing 
panel or children’s hearing that an individual is or is not to be deemed a 
relevant person in relation to a child”; section 158(1) talks of “a determination 
by a pre-hearing panel or children’s hearing as to whether an individual is 
deemed to be a relevant person in relation to the child”. The effect is, I think, 
the same but I see no reason why the wording should be different (especially 
the change from the indefinite to the definite article). 
 
Subsection (3) sets out who has title to appeal. Noticeably absent is the 
safeguarder. So the safeguarder has the right to appeal a relevant person 
decision to the sheriff under section 155, but he or she does not have the right 
to appeal against the sheriff’s decision to the sheriff principal or the Court of 
Session. I assume this is an oversight.  
 
Recommendation: that in subsection (3) a new para (d) be inserted in the 
same terms as in section 155(2)(d). 
 
I notice in passing that joint appeals are expressed in one paragraph in 
section 155(2)(e) while the same effect is achieved in two paragraphs in 
section 158(3)(d) and (e). And see the comment about the unnecessary 
limitation of joint appeals at section 155 above, which is equally applicable 
here. 
 
Subsection (4) sets out the time limit for appeal (I notice in passing that the 
timescale for appeals to the sheriff is expressed in section 148(5) in weeks, 
while the timescale for appeals to the sheriff principal is expressed here in 
terms of days). The appeal must be within 28 days of “the day the 
determination is made”. Throughout the Bill, the pre-hearing panel makes a 
“determination” and the sheriff makes a “decision”: see for example section 
158(1). (Admittedly, the matter is confused by section 158(2) which talks 
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about the sheriff principal’s “determination”). But the time limit is expressed as 
running from the (that pesky definite article again) “determination”: however 
the only “determination” mentioned in the section (necessarily referred to by 
the use of the definite article) is the determination of the sheriff principal. The 
section, however, (awkwardly, but that is another story) tries to deal with 
appeals to both the sheriff principal and the Court of Session and so I 
recommend that (unless the Bill be amended more substantially to ensure that 
“determinations” are for panels and “decisions” are for all courts) the words 
“the day on which the determination is made” in subsection (4) be removed 
and replaced with the words “the day on which the decision of the sheriff or, 
as the case may be, the determination of the sheriff principal is made”.  
 
Section 161(2) 
“Police cell or other appropriate place”: see comments to section 102(1) 
above. 
 
Section 162(6) 
A child subject to a child protection order must be released from a place of 
safety if either (i) the reporter considers there is no ground for considering 
compulsory supervision or (ii) the reporter considers that compulsory 
supervision is not necessary. The difference between (i) and (ii) is subtle in 
the extreme, if it exists at all. The explanatory notes indicate an understanding 
that (i) applies where there is no ground for referral and (ii) applies where 
there is a ground but no need for a supervision order. This makes sense, but 
is hardly captured by the wording in subsection (6).  
 
Recommendation: that subpara (i) be amended to refer explicitly to the 
section 65 grounds: “the Principal Reporter considers that none of the section 
65 grounds applies in relation to the child”. 
 
Section 163(6) 
Same comment as attached to section 162(6) above. 
 
Section 171 
This allows a children’s hearing to withhold information about the child from “a 
person”. There is a question over whether that word might be too broad. It 
would seem to permit the hearing to withhold information from the reporter, 
the social work department, any safeguarder or legal representative (though 
only the last can be excluded from the hearing). 
 
Section 171(2)(b)(ii) is of doubtful legality. Everyone with a right to appeal 
against a decision has an ECHR-protected right to be given full reasons for 
the decision being appealed against. 
 
Section 178 (New Sections 28B – 28R) 
Section 28D(3)(a). This replaces section 29 of the Legal Aid (Scotland) Act 
1986 and is intended to replicate the rule contained therein. But it changes 
“the interests of the child” to “the best interests of the child”, which is a stricter 
test.  
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Recommendation: that the wording from the 1986 Act be restored, ie by 
removing the word “best”. 
 
Section 185 
Paras (a) and (b) of subsection (1) are intended to replicate the existing 
section 93(2) of the 1995 Act. But, in fact, it (accidentally, I assume) omits 
certain persons that no-one would wish to be excluded. The problem lies in 
section 185(1)(b), as compared with section 93(2)(b). The 1995 Act brings 
within the definition of relevant person any person who has parental 
responsibilities or rights by virtue of the 1995 Act. The Bill talks of any person 
who has parental responsibilities or parental rights by virtue of section 
11(2)(b) of the 1995 Act. The intention was, presumably, to exclude persons 
who acquire parental responsibilities and parental rights by means of orders 
such as permanence orders (the predecessor of which was found in the 1995 
and which is now covered by section 185(1)(e)); but the Bill excludes from 
para (b) more than such persons. In particular, persons may obtain parental 
responsibilities and parental rights under the still extant Part 1 of the 1995 Act, 
by means other than section 11(2)(b). For example, guardians may be 
appointed to the child under sections 7 or 11(2)(h) and must certainly be 
included within the definition of relevant person. Also, persons who acquire 
residence orders under section 11(2)(c) obtain thereby full parental 
responsibilities and parental rights by virtue of section 11(12).  
 
Recommendation: that the reference to section 11(2)(b) be replaced with a 
reference to Part 1 of the 1995 Act. (That is, on the assumption that the whole 
“relevant person” issue is not to revert back to the 1995 position, which would 
be far and away the easiest option).  
 
Section 185(2) 
It would be useful to have confirmation that that this provision is ECHR-
compatible. “Family life”, as defined by the European Court, involves a blood 
link and a minimal connection in fact between the parent and the child. 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Vol. 4, No. 11 Session 3 
  

Meeting of the Parliament 

Wednesday 16 June 2010 

 

Note: (DT) signifies a decision taken at Decision Time. 

Children’s Hearings (Scotland) Bill: The Minister for Children and Early Years 
(Adam Ingram) moved S3M-6512—That the Parliament agrees to the general 
principles of the Children’s Hearings (Scotland) Bill. 

After debate, the motion was agreed to (DT). 

Children’s Hearings (Scotland) Bill: Financial Resolution: The Minister for Children 
and Early Years (Adam Ingram) moved S3M-6161—That the Parliament, for the 
purposes of any Act of the Scottish Parliament resulting from the Children’s Hearings 
(Scotland) Bill, agrees to any expenditure of a kind referred to in paragraph 3(b)(iii) 
of Rule 9.12 of the Parliament’s Standing Orders arising in consequence of the Act. 

The motion was agreed to (DT). 
 
 
 
 
 
 
 
 
 
 
  

776



27313  16 JUNE 2010  27314 
 

 

14:35 

On resuming— 

Children’s Hearings (Scotland) 
Bill: Stage 1 

The Deputy Presiding Officer (Alasdair 
Morgan): The next item of business is a debate 
on motion S3M-6512, in the name of Adam 
Ingram, on the Children‘s Hearings (Scotland) Bill. 

14:35 
The Minister for Children and Early Years 

(Adam Ingram): I am pleased to discuss the 
Children‘s Hearings (Scotland) Bill this afternoon. I 
have no doubt that the bill is not only necessary, 
but vital if we are to improve, strengthen and 
protect our unique children‘s hearings system—a 
system of which we are all rightly proud. I continue 
to be inspired by the work and commitment of 
those who work in the hearings system, and 
particularly those who do so on a voluntary basis. 

In 2008-09, 47,178 children were referred to the 
children‘s reporter. In proposing reform, I am 
committed to ensuring that every child who is 
referred is served by a system that continues to 
abide by the Kilbrandon principles. The bill and the 
wider reforms protect the ethos that children who 
offend and those who require care and protection 
equally deserve to be considered as children in 
need, and that the welfare of the child is of 
paramount importance. However, there is no 
getting away from the fact that family life has 
changed since Kilbrandon reported in 1964. 
Families now face very different challenges to 
those that they faced 40 years ago, and the 
challenges that are faced by the system have 
changed as well. 

In the early years of the hearings system, a 
relatively small number of children were referred to 
it on care and protection grounds. In 1972, 3,062 
children were referred on such grounds compared 
with 21,594 children on offence grounds. The 
change in recent years is startling. In 2008-09, 
39,105 children were referred on care and 
protection grounds. Our children‘s hearings 
system now deals with more than 10 times the 
number of care and protection cases that it dealt 
with in 1972. That is why we must have a system 
that is capable of dealing with the challenges that 
are presented today and in the future. 

The Government is committed to improving the 
lives of all children and young people who are at 
risk, and that commitment is shared by members 
throughout the chamber. Reform of the children‘s 
hearings system is just one aspect of the activity 
that the Government has under way in that regard. 
Members will already be familiar with the early 

years framework and the getting it right for every 
child agenda, both of which are relevant to this 
debate. 

The children‘s hearings system considers the 
toughest cases for our most vulnerable children, 
where compulsory measures might be needed. 
Life-changing decisions that affect fundamental 
rights are made by panel members every day. 
With all that is at stake, those decisions have to be 
right, so they need to be taken by people who feel 
confident and are fully supported to take them, 
and the best interests of the child must be 
paramount in those decisions. 

Everything in the bill and our wider reforms 
leads back to the child. We must ensure that the 
child is at the centre of the hearing and is 
supported and encouraged to participate and 
engage in the discussions; that panel members 
are suitably skilled, trained and supported to 
engage effectively with the child; that the hearing 
takes place in an open, fair and consistent way 
and that every decision is made in that context; 
that the child feels that they are listened to and 
heard by the hearing and sees that reflected in the 
decisions that are made; and that the child gets 
the full range of services that are required to 
implement decisions. That needs to happen 
everywhere and in every case, and the bill directly 
contributes to meeting those principles. 

In my evidence to the Education, Lifelong 
Learning and Culture Committee, I set out why the 
system needs to change. We all recognise that 
change can be uncomfortable and challenging, but 
when we take a minute to consider what is at 
stake—the lives of our most vulnerable children—
we have no other option. We need to continue to 
work together to deliver change and ensure that it 
is the right change. I am enormously grateful to all 
those who continue to give their time to work 
through that process with us. 

The most striking feature about that 
engagement is the number of people who arrive 
thinking that the system works just fine, not only in 
their area but across the board, until they get 
round the table with others in the system, start to 
discuss the differences in practice and hear for 
themselves the problems encountered by a lot of 
people in a lot of areas. Feedback from recent 
events indicated that for some they had been a 
real eye-opener. We are all united by the desire to 
make the best possible provision for Scotland‘s 
most vulnerable children, which is why I have 
involved the Parliament throughout the 
engagement process. I wrote to members 
between last autumn and spring this year to 
involve them and their constituents. 

We cannot continue to have a system that has 
so many variances in practice and to explain them 
away simply as being down to local flexibility. Yes, 
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some areas work very well, but too many do not. I 
know that children‘s panel advisory committee 
volunteers have reacted strongly to that message, 
but I stress that that is not a criticism of the 
volunteers, but an identified weakness in the 
current system. I know from my conversations with 
CPAC volunteers and panel members that many 
agree that the standardisation of processes and 
standards and proper accountability are very much 
welcomed. Progress has been made, but we are 
not there yet. 

The bill and wider reforms provide a unique 
opportunity to ensure that current best practice 
becomes the benchmark as we go forward; 
indeed, that is the only way of ensuring that all 
panel members are fully supported to make the 
right decisions for our most vulnerable children. 
The establishment of the national convener and of 
children‘s hearings Scotland will provide the 
structures needed to deliver this change, and I 
was heartened to see that 86 per cent of panel 
chairs support the establishment of that body. 

The national convener will ensure that agreed 
national standards are met and will provide a 
national voice for panel members. I see no conflict 
with regard to the carrying out of this role. Let me 
be clear: the national convener will not be all 
powerful. He or she will advocate for panel 
members, not for the whole of the children‘s 
hearings system. Committee members will 
perhaps recall that during her evidence session 
the principal reporter said that she did not 
―have a problem with reconciling that aspect, which is to be 
critical of one‘s own organisation‘s performance in order to 
improve it.‖—[Official Report, Education, Lifelong Learning 
and Culture Committee, 21 April 2010; c 3451.] 

I have noted the committee‘s concern about 
parliamentary scrutiny of the national convener‘s 
future work. In clearly setting out the national 
convener‘s responsibilities and functions, the bill 
allows the flexibility to ensure that support meets 
any current or future needs that might emerge. 
Moreover, as with the principal reporter and the 
Scottish Children‘s Reporter Administration, the 
national convener and children‘s hearings 
Scotland can be held to account by the Parliament 
through the annual reporting process. 

I am convinced that the scale of the reforms is 
wholly proportionate to achieving our objectives. 
Indeed it is wholly appropriate when one considers 
that the children‘s hearings system is the biggest 
tribunal in Scotland and the only one without a 
dedicated supporting body. That is incredible, 
especially when one remembers that it supports 
Scotland‘s most vulnerable children and is 
delivered largely by lay people. 

As a result, I am delighted that the committee 
has acknowledged those issues in its stage 1 

report and it gives me great satisfaction that the 
committee 
―recommends to the Parliament that the general principles 
of the Bill be agreed.‖ 

I am particularly pleased that the committee 
recognises that 
―the opportunities that‖ 

children‘s hearings Scotland 
―will provide for promoting consistency in quality standards 
across the country can be grasped without undermining the 
principle of local community involvement.‖ 

Indeed, I share that view. The bill puts in place a 
framework that will maintain the connection that 
panel members have with children and their local 
communities and provides an opportunity to 
improve local connections and local support to 
panel members across Scotland. 

However, it is important to note that although it 
agrees to the bill‘s general principles, the 
committee has raised concerns in a number of 
areas. I recognise that we need to do further work 
and I am committed to making this bill the best 
that it can be. For example, I gave the committee 
an undertaking to address concerns about the 
retention and disclosure of information about 
children referred to a hearing on offence grounds. 

I also recognise that the committee and others 
have concerns about new provisions in the bill on 
the determination of relevant person status. The 
points that were made on that issue in the 
committee‘s report will, like all other points, be 
given positive consideration, and further 
information will be provided to the committee as 
requested. 

There has been wide support for providing the 
hearing with the means to preserve a child‘s 
confidentiality where appropriate. The bill makes 
new provision that would allow for that in certain 
circumstances. However, I understand the 
concerns that have been raised on the difficulties 
of balancing such a power with the need to 
respect individual rights. I will consider that issue 
further with a view to finding a solution that 
addresses concerns that have been raised. 

In summary, I am happy to work through the 
issues that have been raised and will provide the 
information that the committee has requested in 
order to provide clarity and reassurance to it, the 
Parliament and our partners. I am clear that the bill 
will deliver the key elements of the system that our 
partners have told us that they want. It retains 
local support for panel members, local authority 
involvement in that support, the involvement of lay 
people, and children‘s hearings in children‘s local 
communities. 

I move, 
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That the Parliament agrees to the general principles of 
the Children‘s Hearings (Scotland) Bill. 

The Deputy Presiding Officer: I call Karen 
Whitefield to speak on behalf of the Education, 
Lifelong Learning and Culture Committee. 

14:46 
Karen Whitefield (Airdrie and Shotts) (Lab): I 

welcome the opportunity to speak on behalf of the 
Education, Lifelong Learning and Culture 
Committee in support of the Children‘s Hearings 
(Scotland) Bill. 

It is often said that many other countries look on 
our children‘s hearings system with envy and that 
it is the jewel in the crown of our child welfare and 
justice systems. Such high praise often bears no 
resemblance to the services that are being 
described, but I firmly believe that we can be 
rightly proud of the current children‘s hearings 
system. The system, which emerged from the 
Kilbrandon report of 1964, represented a bold step 
away from the juvenile courts that it replaced. 
Crucially, Kilbrandon recommended that there 
should be a separation of the function of the 
courts, which was and remains to establish facts, 
and the function of the new hearings system, 
which would be to act in the welfare interests of 
the child. 

The key features of the new hearings system 
were that it should be an entirely independent 
agency and that its membership should reflect an 
understanding of the local community. As the bill‘s 
policy memorandum states, the philosophy and 
principles that Kilbrandon set out were based on 
the welfare of the child, 
―the consideration of needs alongside deeds; ... the 
appropriate forum of the hearing as the best place to make 
decisions on compulsory measures of supervision intended 
to support children through difficult times; and ... the 
imperative of the involvement of the child in discussions.‖ 

I reiterate those points because they are as 
relevant while we consider changes to the system 
as they were at the time of its creation. I welcome 
the Government‘s commitment to protect and 
strengthen those important principles in the new 
legislation and look forward to the minister 
responding in good faith to the genuine concerns 
that the committee raised. 

Before I speak about the specific proposals in 
the bill, it is worth highlighting the role that the 
children‘s hearings system plays in modern 
Scotland. In its first full year of operation, 24,656 
cases were referred to panels. Some 87.5 per cent 
were referred on offence grounds and 12.5 per 
cent were referred on non-offence or welfare 
grounds. However, the most recent figures are a 
complete reversal of those figures. In 2008-09, 
there were 47,178 referrals, of which 25 per cent 

were on offence grounds and 75 per cent were on 
non-offence grounds. Like the minister, I believe 
that it is worth highlighting that our children‘s 
hearings system in Scotland today is more about 
child protection and child welfare. We should 
constantly reflect on that during our consideration 
of the bill. 

Given everything that I have said about the 
children‘s hearings system, the most obvious 
question to ask is: why change it? No system is 
perfect and concerns have been raised over the 
years about the level of consistency with which the 
hearings system is run throughout Scotland. There 
are particular concerns about variability in the 
standard of training that is available to panel 
members, limitations on the child‘s ability to 
participate effectively and a lack of effective 
monitoring of panel decisions. More recently, 
concerns have been raised about the system‘s 
compliance with the European convention on 
human rights. That is why the previous Scottish 
Executive initiated a review of the system and why 
the current Government introduced the bill. 

The committee welcomes many of the 
measures in the bill and supports its general 
principles. However, the committee has several 
concerns that we would like the minister to 
address in the run-up to stage 2. The key 
concerns in our stage 1 report are about: the 
centralisation of responsibility for the management 
of the children‘s hearings system in the new body 
children‘s hearings Scotland; the role and powers 
of the national convener; the use of offence 
grounds to refer and the implications for later life; 
the definition of ―relevant person‖; and child 
confidentiality. I will speak a little about each of 
those concerns as well as a few others that are 
mentioned in our report. 

The creation of children‘s hearings Scotland 
provides potential for an improved and more 
consistent children‘s hearings system in Scotland. 
The committee has some concerns that the 
centralisation of the management and support of 
children‘s panels might weaken the link between 
the children‘s hearings system and local 
communities. However, we also recognise the 
potential opportunities that CHS will provide for 
promoting consistency in quality standards 
throughout the country. We hope that that will 
happen without undermining the principle of local 
community involvement. 

In addition, the committee has sympathy with 
those who believe that there is potential for a 
conflict of interest in the various roles of the 
national convener. That concern was made clear 
by a representative of North Ayrshire Council who 
argued: 

―A number of contradictory roles would be invested in 
one person. The person would have the role of developing 
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the service and the training that pertains to it and a 
regulatory role, and it appears that they would have the 
quality assurance role. I do not think that those three roles 
can sit together in one person‖.—[Official Report, 
Education, Lifelong Learning and Culture Committee, 14 
April 2010, c 3419] 

We concluded that we are not persuaded that the 
figurehead role for the national convener as 
envisaged by the Scottish Government is 
compatible with the role of consistent direction and 
leadership in recruitment, selection, training and 
support for panel members. For that reason, we 
asked the Scottish Government to provide further 
guidance and clarification on the role of the 
national convener. In addition, we made clear our 
expectation that our successor committee should 
scrutinise the annual reports of children‘s hearings 
Scotland and take evidence from the national 
convener. Although I recognise that the minister 
said that the new body will be accountable to the 
Parliament, it is essential that it is held to regular 
account by the committee too, because it will have 
responsibility for scrutinising the work of the new 
agency. 

Some concerns were raised about the 
practicalities of providing legal advice. Particular 
concerns were raised about the suggestion that 
some legal advice could be provided by telephone 
to children‘s hearings by the national convener. In 
acknowledging those concerns, the committee 
called on the minister to provide further details at 
stage 2 on how the provision of legal advice will 
work in practice. 

The bill provides for the creation of a feedback 
loop and places a duty on local authorities to 
provide to the national convener on request 
information about the implementation of 
compulsory supervision orders. However, the 
Convention of Scottish Local Authorities believes 
that the information would be better circulated 
locally. The committee agreed with that view and 
asked the minister to examine the options for 
having a localised feedback loop. 

The committee agreed with the concerns of 
COSLA and others about the bill‘s proposals for 
area support teams and agreed that there is a lack 
of detail about the role of the teams. I hope that 
the minister will provide additional information to 
allay those concerns. 

Part 4 of the bill relates to safeguarders. 
Concerns were raised about a lack of clarity 
regarding the role of safeguarders. The committee 
believes that there is an argument for establishing 
a national committee that is responsible for setting 
national standards and training. We have asked 
the minister to provide information as to the 
possible costs of such a committee. 

On the provision of legal aid, the committee was 
keen to ensure that, where possible, the hearings 

system is not overly legalistic or confrontational. 
However, we accepted that ECHR considerations 
require that children and relevant persons be 
given the opportunity to participate effectively. The 
committee believes that there is a need to provide 
effective training to panel chairs and family 
lawyers on the ethos and aims of the children‘s 
hearings system and we ask that measures be put 
in place to provide such training. 

On grounds for referral, Scotland‘s 
Commissioner for Children and Young People 
raised serious concerns that children who 
committed less serious offences could be left with 
a criminal record, which could hinder their life 
chances in adulthood. I hope that the minister will 
address that matter before stage 2. I recognise his 
commitment to attempting to address it, but the 
committee remains concerned that we have not 
quite got that right yet. 

I turn to the pre-hearing panels and the proposal 
to narrow the definition of ―relevant person‖. The 
committee heard concerns from the Scottish 
Human Rights Commission that the proposal as it 
stands would be a breach of the ECHR. The 
SCRA also expressed serious concerns about the 
bill‘s provision in relation to relevant persons and 
expressed the view, with which the committee had 
a great deal of sympathy, that the definition in the 
Children (Scotland) Act 1995 could be retained 
with an extension to include unmarried fathers with 
contact orders. Consequently, the committee has 
asked the Scottish Government to provide further 
information on its decision to change the definition. 

Finally, the committee understands and has 
some sympathy with the motivation behind the 
policy initiative on child confidentiality. However, 
we also noted the very serious concerns raised by 
the Scottish Child Law Centre, the SHRC and the 
SCRA that the provision could be in conflict with 
articles 6 and 8 of the ECHR. For that reason, the 
committee has asked the Scottish Government to 
provide more information on its thinking behind the 
provision. 

I thank all those who were involved in preparing 
the committee‘s stage 1 report, particularly the 
committee clerks and our adviser Professor 
Kenneth Norrie, who gave us invaluable 
assistance. I also thank those who provided 
evidence to the committee, both in person and in 
writing, and the minister and his officials for their 
assistance and co-operation during stage 1. 

I believe that the bill will help to strengthen the 
children‘s hearings system in Scotland, if we get it 
right. There are still some issues that I hope the 
minister will address during stage 2, but I am 
pleased to say that the Education, Lifelong 
Learning and Culture Committee supports the 
general principles of the bill. 
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14:58 
Ken Macintosh (Eastwood) (Lab): Many of us, 

not only in the chamber but in Scotland more 
generally, are proud of the children‘s hearings 
system. The separation of needs from deeds, 
which lies at the centre of our approach to children 
and young people, is a principle that has caught 
the attention of many other countries and 
jurisdictions. 

I am pleased that the bill commits us to 
maintaining that approach and reinforces our 
support for the principles that underpin the 
hearings system. I am pleased, too, that the 
Scottish Government withdrew the draft bill that 
was published last year to near universal hostility 
and came back with a different set of proposals. 

My worry is that no matter the undoubted good 
intentions shown by the minister, which he has 
shown again this afternoon, or the time taken to 
get the bill right, there seems to be little 
confidence about how it will improve children‘s 
lives. It will reform and update the system and 
various processes to ensure that we are ECHR 
compliant and it will introduce new grounds for 
referral, but how much difference will any of that 
make to the tens of thousands of children who 
appear before children‘s panels each year?  

The limited resources that will be available to 
implement the bill will be invested not in social 
services or care and support but in a new national 
body and a salaried figurehead to supervise a 
system that is based on voluntary commitment 
and effort. 

The overwhelming feeling that I picked up from 
witnesses, others who have taken a keen interest 
in the bill and panel members, who give up their 
time to make the hearings system work, is not that 
they are fired up with enthusiasm for the measures 
but that they are fed up talking about reforming the 
system and want us finally to put something in 
place. The bill has been under discussion since 
2004, and we need to move on with whatever is 
agreed rather than have the spectre of legislation 
hanging over the hearings system. 

As for the need for reform, there is no doubt that 
the cases that children‘s panels deal with have 
changed significantly in the past decade and 
more. I need not repeat the figures that the 
minister and the Education, Lifelong Learning and 
Culture Committee‘s convener, Karen Whitefield, 
outlined. It is a sad reflection on our society that 
the numbers have grown substantially and that, of 
the 47,000 children who are referred to a panel 
each year, 39,000 are referred because of a lack 
of parental care or worse. 

Nigel Don (North East Scotland) (SNP): I well 
understand Ken Macintosh‘s point and I do not 
particularly disagree, but it is possible that we are 

becoming better at noticing and referring to the 
system children who need care. The situation now 
might be no different other than that we are 
noticing cases more. 

Ken Macintosh: I hope that that is the reason—
that would be a good explanation. 

I will discuss the system‘s workings and how 
little we know about the outcomes for children in 
the system. It was disturbing to hear from 
witnesses how little evidence exists about the 
success of panels‘ interventions in children‘s lives. 
Statistics on the implementation of decisions are 
available, and I certainly hope that the bill will lead 
to improvements in them. In some parts of 
Scotland—most notably in East Renfrewshire, 
which is my area—panel decisions are almost 
always fully implemented, and it is clear that a 
good relationship exists between the panel, 
reporters, social work services and other public 
authorities in working to improve young lives, to 
the extent that one questions the need for reform 
in those areas. However, the picture is more 
mixed elsewhere. It is difficult to know precisely 
why that is the case, but the lack of social workers 
in some authorities and staffing pressures in 
others might be at least part of the reason. Many 
of us remember the serious situation that arose in 
the east end of Glasgow a few years ago, when 
cases remained unallocated from one year to the 
next and supervision orders were ignored. 

The move to a national organisation with a 
national convener might—and I hope will—
address concerns about the wide regional 
variation in implementing panel decisions, but we 
still will not know which of the various decisions, 
when implemented, were best for the child. 

Adam Ingram: Does Ken Macintosh accept that 
the introduction of a feedback loop in the bill 
should give us a level of information that we have 
never had before about outcomes for children and 
the quality of decision making in the hearings 
system? We hope that that will inform us and take 
us forward. 

Ken Macintosh: I agree. The feedback loop is 
one of the most important developments in the bill, 
but it can be expanded. 

I will give just one example. The committee 
heard that secure accommodation is used 
extensively in some local authority areas but not at 
all in others. Why is that so? Does it work and 
does it help children? Children‘s panels are rooted 
in their communities and it is important that a 
panel in the Outer Hebrides can decide to 
intervene and support a child in a different manner 
from a panel in Dundee, for example. However, 
the lack of data on which decisions are effective in 
changing lives—instead, we have data on which 
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decisions are effectively implemented—is 
troubling. 

The feedback loop is an important development, 
but it will provide general information to panels 
rather than information on individual cases. It 
might help up to a point, but I think, and the 
committee concluded, that it would be far more 
effective for panel members to know what is 
happening locally—how their decisions are being 
followed up, what resources are available to 
implement decisions and, most important of all, 
which interventions have the greatest impact to 
improve children‘s lives. 

Whether the new national structure and 
convener will be an improvement remains unclear. 
A bill is not required to introduce national training 
standards; I believe that regional training 
committees already exist. The hearings system 
rests on voluntary effort. The worry is that that 
ethos and commitment will be lost under a system 
of national control and direction. Without sounding 
too cynical or sceptical a note, there is a suspicion 
that the reason for abolishing 32 children‘s panel 
advisory committees is to meet the Scottish 
Government‘s target on abolishing quangos rather 
than anything else. 

Adam Ingram: I hear what Mr Macintosh says, 
but that is a beneficial impact of the new 
legislation; it is not the driver for it. The driver is to 
improve outcomes for children and young people. 

On his point about the national convener, I see 
the feedback loop very much operating at a local 
level, with the area support team gathering the 
information from the local authority and distributing 
it to panel members. 

Ken Macintosh: It is reassuring to hear both 
those comments by the minister. 

One issue that has emerged through the 
committee‘s consideration of the bill that has yet to 
be successfully addressed is the potential 
criminalisation of children and the practices 
surrounding the retention and disclosure of 
information. Both Scotland‘s Commissioner for 
Children and Young People and Barnardo‘s 
Scotland highlighted their concerns about that. 

The minister will be well aware of one particular 
case, which has been brought to his attention and 
which I believe reveals some of the anomalies in 
the system. On the one hand, there are some 
young people who repeatedly reoffend and who 
cause chaos in the neighbourhoods and 
communities where they live. There is no point in 
pretending that if we wipe the slate clean and 
erase their record at the age of 18, they will 
suddenly magically turn their lives around. On the 
other hand, there are some children—perhaps as 
young as eight—who, because they accepted 
grounds read out to them at a children‘s panel at a 

very young age, carry a criminal record well into 
adulthood; perhaps to the age of 40. I find it 
particularly odd that children who have enough 
sense of shame and of right and wrong to accept 
their wrongdoing—and who one could argue are 
therefore the most likely to turn their behaviour 
around—can be labelled with a criminal record, 
whereas a child who denies any wrongdoing or 
any misbehaviour can end up with no information 
against their name. 

I do not pretend that this is a simple matter to 
get right, but the minister‘s initial suggestion to 
encourage reporters to use more minor grounds 
for referral does not strike me—or, indeed, the 
committee—as the entire solution. We are 
currently considering not only the Children‘s 
Hearings (Scotland) Bill but the Criminal Justice 
and Licensing (Scotland) Bill and, of course, 
multiple pieces of legislation resulting from the 
Protection of Vulnerable Groups (Scotland) Act 
2007 and the disclosure laws. I hope that 
somewhere between those pieces of legislation 
we can give proper consideration to how we label 
or otherwise identify children and young people in 
the criminal justice system. 

Finally, witnesses were anxious to ensure that 
the children‘s hearings system does not become 
overly legalistic and populated by an army of 
lawyers and other adults rather than simply being 
focused on hearing the voice of the child. The bill 
establishes a system in which children‘s panels 
will be attended by curators, safeguarders and 
other legal representatives, who will be appointed 
by different bodies at different stages in the 
process and receive different rates of pay for 
doing slightly different jobs. That does not sound 
like a recipe for a simple or easy-to-understand 
system, nor for a child-centred one. The use of the 
Scottish Legal Aid Board to assess applications for 
support will introduce another whole layer of 
complexity. 

I appreciate that it is the minister‘s intention to 
maintain the principles at the heart of the 
children‘s panel system while having regard to 
ECHR compliance and making other modest 
reforms. I welcome the minister‘s willingness to 
address the committee‘s concerns. I remain 
anxious to ensure that we do not, even 
inadvertently, fundamentally alter the nature of the 
children‘s hearings system. 

15:08 
Elizabeth Smith (Mid Scotland and Fife) 

(Con): I have absolutely no doubt about the 
responsibility that we face as parliamentarians as 
we debate whether to proceed with the bill. It is 
beyond question that the children‘s hearings 
system is an immensely important part of the way 
that we protect and care for our most vulnerable 
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children. It is also beyond question that the central 
principles of the bill should be those that were first 
set out by Kilbrandon in 1964. Those principles 
are as relevant today as they were then. 

It is absolutely right that we continue to pursue 
those principles, whose founding ethos is the best 
interests of the child and the recognition that 
children and young people who offend and those 
who require care and protection are usually, but by 
no means always, equally deserving of being 
considered as children in need. However, neither 
do I have any doubt that the current structure 
needs to be modernised and made more efficient. 
There are clearly serious issues to do with the 
current children‘s hearings system, which need to 
be addressed. I have been struck by the extent of 
the different opinions between the different 
stakeholder groups and, perhaps more strikingly, 
within the stakeholder groups on exactly what the 
changes should be, which I believe has made our 
task as parliamentarians even more complex. 

What are the main concerns? A frequent 
message is that many children and young people 
do not feel able fully to express their views, nor do 
they always feel that their views are valued. There 
are concerns about unclear lines of accountability. 
Reporters and panel members often say that they 
need further support. There is wide variation in the 
volume and quality of in-service training for panel 
members. Perhaps most worryingly, there is an 
absence of a level playing field when it comes to 
the support that is provided across the 32 local 
authorities. 

That said, I openly admit that, at the beginning 
of the process, and in the aftermath of the Scottish 
Government‘s botched attempt at the first draft of 
the bill, I questioned whether we actually required 
a legislative process to address the problems that 
I have just mentioned. I wondered whether we 
were about to construct a legislative 
sledgehammer to crack a relatively small 
administrative nut, thereby threatening some of 
the best practice in the current system. I have 
given that a great deal of thought, and I have 
come to accept that some new legislation is 
required to ensure that there is better legal 
representation of children, which, in turn, will 
ensure greater compatibility with the ECHR and 
with the Criminal Justice and Licensing (Scotland) 
Bill. 

I am not yet persuaded, however, that the 
Children‘s Hearings (Scotland) Bill as it stands is 
the best possible legislation that will deliver the 
best possible outcomes for children. Although I 
share some concerns with the members who have 
already spoken and with other members of the 
Education, Lifelong Learning and Culture 
Committee, let me now outline the Scottish 
Conservative party‘s approach to the bill. We 

fundamentally accept the need for reform. Above 
all else, we want to deliver the best possible 
outcomes for the children involved, for their 
parents and carers, for society in general and for 
those whose hard work ensures the children‘s 
safekeeping. We want a structure that is clear, 
manageable, fair and acceptable to all parties 
involved, and that is built on the best practice that 
is to be found in the local environment with which 
the child and panel members are most familiar. 

In that context, I will cover three important areas 
of concern and how we propose to address them. 
First, if there is one aspect of the children‘s 
hearings system about which there is relative 
agreement, it is the success of local delivery. 
Whatever we do, we must not impair that success 
and undermine the principle of local accountability. 
The challenge is how to ensure that that is the 
case at the same time as providing a national 
framework of standards that can be applied across 
all 32 local authorities. We need an appropriate 
balance, so we worry a little bit about the moves in 
the bill to reduce some local involvement. 

I have no problem with the concept of a national 
body that can oversee national training and 
national support, but I do have a problem with 
legislative changes that might diminish the ability 
of local authorities or support groups to make 
decisions that are firmly based on the distinct 
needs of the child whose immediate environment 
is their home or residence within that local 
community. I do not believe that the Scottish 
Government wants to diminish that ability either, 
but there is an important matter to be resolved 
regarding the role of the national convener as it is 
currently set out in the bill. 

The role of the new national convener is 
unclear. For example, and as the committee 
convener has already said, I am not convinced 
that the figurehead role that is envisaged by the 
Scottish Government is completely compatible 
with the role of providing direction and leadership 
in recruitment, selection and so on. The national 
convener will also have responsibility for 
delegating functions to area support teams, but 
there is confusion about how that will impact on 
the role of local authorities in the children‘s 
hearings system. 

I flag up those concerns as I firmly believe that 
much of the rest of the bill is driven by what is 
expected of the national convener. Our party 
would like much greater assurance that the post of 
national convener is a prerequisite for a more 
efficient children‘s hearings system—something 
for which I do not yet believe the Scottish 
Government has made an entirely convincing 
case. 

Secondly, there is concern that there is a lack of 
clarity about some key principles. For example, 
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there is a danger that the phrase ―legal advice‖, 
which is used extensively in the bill, at times 
means legal clarification—a subtle difference, I 
suggest. Notwithstanding my reputation in the 
Education, Lifelong Learning and Culture 
Committee with regard to semantic detail, I believe 
that that is a very important point. There is a 
difference between what someone can do and 
what someone ought to do, and we must be 
careful to ensure that the language in the bill is 
wholly accurate. If improving the legal 
representation of children is one of the main 
arguments for legislation, the legislation must 
accurately describe the intention. 

Likewise, there is an issue about the proposed 
change to the definition of ―relevant person‖ to be 
someone who has ―significant involvement‖ with 
the child, rather than someone who ordinarily has 
care and control of the child, as is defined in the 
1995 act. The Scottish Government‘s reason for 
making the change is to try to remove some of the 
grey areas in relation to responsibility for the child. 
However, I wonder whether the change will create 
too many procedural complexities, just as I wonder 
whether the proposed changes to grounds for 
referral will make the system more complex than 
ever. 

Thirdly, aspects of the bill will have unintended 
consequences unless we are very careful. I 
mentioned our concerns about the role of the 
national convener and about whether, in the drive 
for national standards of care, we are in danger of 
creating a bigger bureaucracy and confusion 
about how national standards can be delivered 
locally. I also talked about legal complexities that 
might arise as a result of a change in the definition 
of ―relevant person‖. 

The extension of the child‘s right to 
confidentiality is regarded as essential if our 
approach is to be fully compatible with the ECHR. 
Under the current system, confidentiality cannot 
be offered unless the parents consent, but the bill 
will change the situation to one in which parents 
can be denied information about their child and 
about the reasons for decisions that were taken on 
the child‘s behalf. I have no doubt that good 
intentions are behind the proposal, but the change 
might lead to breaches of parents‘ rights under the 
ECHR. If parents are to continue to have a right of 
appeal, they must have a right to know the basis 
of decisions. We must carefully look again at 
section 171(2)(b)(ii). 

I have no doubt that the debate on the bill is 
extremely important and that the future of many 
young people will depend on what we decide. The 
Scottish Conservatives will be constructive in the 
debate. We support the principles of the bill and 
we will always be mindful that the best interests of 
the child are what matters most. To that end, 

some of the proposals make sense. However, a 
substantial number of sections need to be 
amended, and we will use stage 2 to bring forward 
proposals on how that should be done. 

15:16 
Margaret Smith (Edinburgh West) (LD): I 

thank the organisations and individuals who gave 
evidence to the Education, Lifelong Learning and 
Culture Committee during our stage 1 
deliberations, and not just for their written and oral 
evidence but for their work as professionals and 
volunteers in the children‘s hearings system. I also 
thank the committee clerks and I thank our 
adviser, Professor Kenneth Norrie, for his inside 
knowledge and guidance on a complex bill. 

We applaud the children‘s hearings system that 
emerged from Kilbrandon, but we are right to 
strive to improve the system that we have. I do not 
doubt for a second that the Government had the 
best intentions when it introduced the bill, just as 
the previous Administration had when it sought to 
re-evaluate the system. However, it is fair to say 
that no one—probably not even the minister—is 
convinced that the proposals in the bill will deliver 
all the improvements that we need. The committee 
expressed a number of concerns, while accepting 
that the structure can present an opportunity to 
deliver consistency and national standards. 
Elizabeth Smith was right to point out the different 
opinions among stakeholders, which have made 
our job very difficult. 

We should never forget our purpose, which is to 
make a positive difference in the lives of our most 
vulnerable children. In 2008-09, some 47,000 
children were referred to the children‘s reporter. 
Although there has been a welcome drop in the 
number of referrals, the number of children who 
require compulsory measures of intervention has 
risen. We must never forget that although the 
hearings system deals with children who are 
referred on offence grounds, the vast majority of 
children—more than 39,000—are referred for their 
own care and protection. That is not only a 
reversal of the original position, but an affront to 
our national life. 

Liberal Democrats have long been champions 
and supporters of the children‘s hearings system. 
We recognise the system‘s vital importance in 
protection and support of children and young 
people, and we want the foundations of the 
system to be upheld. The system that we have 
provides a unique and progressive way of helping 
our youngest citizens, and we should neither 
forget nor compromise the principles on which it is 
built. The system assumes that the child who 
offends is as much in need of protection as the 
child who has been offended against. 
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There is wide support for greater consistency in 
training and recruitment and the proposed 
changes in structure are intended to address that. 
In recent years, many issues to do with ECHR 
compliance have emerged, which also need to be 
addressed. 

We have concerns about some changes that 
are proposed. The bill is certainly an improvement 
on the draft bill, which failed to secure the support 
of volunteers and key partners, so we welcome 
the fact that the Government went away and tried 
again. However, the bill remains hugely complex 
and has the potential to muddy the waters if 
careful and measured consideration is not given to 
a number of outstanding issues at stage 2. 

I do not have time to cover all the issues, many 
of which are covered in the committee‘s report. 
The committee raised issues to do with the 
identification of relevant persons, the use of legal 
aid, the grounds for referral, the provisions on 
child confidentiality—which have serious ECHR 
ramifications—and the need for a definition of 
safeguarder and greater organisation of 
safeguarders‘ services. 

Crucially, the big questions for us are these: 
How do we retain the strong local connections 
between children‘s hearings panels and the 
communities that they serve? How, while 
centralising the responsibility for management of 
hearings into children‘s hearings Scotland, can we 
ensure that panel members throughout Scotland 
get the support that they need when they may 
work in very different local circumstances? As the 
minister said, concerns remain among CPACs 
especially in relation to that. 

The vast majority of children‘s panel chairs have 
given their support to the bill in principle at least, 
but, as with members of the committee, a good 
number have raised questions or disagreed with 
aspects of the bill. It is crucial that the Government 
work with stakeholders and people on the ground 
to ensure that changes have the backing of the 
people who will be practically engaged in their 
delivery, because their experience will ensure that 
the system post legislation will be an improvement 
on the one that we have. 

One aspect on which anxiety remains is the role 
of the national convener and how that role will 
work in practice. There has been some discussion 
about potential conflicts of interest within the role, 
such as the fact that, as well as being a 
figurehead, the convener would set objectives and 
monitor performance. The committee has raised 
that point and seeks clarification on it, but there is 
also a need for practical information about how the 
convener would go about providing procedural and 
legal advice to panel members and what that legal 
advice would cover. 

We also seek further information on how the 
new local area support teams will help to maintain 
and improve standards throughout Scotland. We 
accept that the convener will have responsibility 
for delegating functions to area support teams, but 
the current lack of clarity means that we cannot be 
sure how it will work in practice, what involvement 
local authorities will have and, therefore, what the 
true costs will be. Shetland children‘s panel, for 
example, raises the point that there is no duty on 
local authorities to do anything in support of the 
panel. It and others highlight the need for the local 
organisations to be truly local, and not so large 
that the community link is lost. I am sure that the 
minister understands the particular concerns of 
island communities in that regard.  

I hope that the minister will assure us that 
children‘s panel members, chairs, local authorities 
and others will continue to be consulted fully on 
the bill as it goes on to stage 2. As I said, we 
recognise the need for improved consistency—
particularly in the training and support that are 
offered to panel members—but it must not come 
at the expense of strong local connections. 

There is also a danger that a move to 
centralisation would deter local volunteers, who 
are already overburdened. We must be sensitive 
to the fact that their workload cannot increase to 
such a point, and their work cannot change to 
such a degree, that they no longer wish to be 
involved. Local authorities are also uneasy about 
what a move towards centralisation would mean. 
The committee shares many of their concerns 
about the need for accountability and about how 
the national convener will be held accountable. 

We also share COSLA‘s concerns on 
enforcement orders. We are concerned about the 
move away from the flexibility of the current 
arrangements, and that such orders will be 
exercised against local authorities only if panel 
decisions are not followed through. That approach 
does not seem to take on board other Government 
policies—such as getting it right for every child—
that encompass a wide range of services. Those 
connections should be regarded as strengths in 
the system. 

However, non-compliance with panel decisions 
must be addressed. The most commonly held 
concerns across all submissions related to the 
implementation of hearings‘ decisions by local 
authorities and the monitoring of that 
implementation.  

I—and, indeed, the committee—would like 
greater emphasis on, and a broadening-out of, the 
proposals on feedback. Although I am pleased at 
the idea of having a feedback loop, its hierarchical 
nature—from panels to the national convener—
concerns me, and COSLA shares those concerns. 
The loop may be helpful at  strategic level, but I 
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remain to be convinced that that proposal alone 
will in any way help to achieve the objective of 
informing panel members about what happens 
after compulsory measures are agreed. 

Partners on all sides agree about the 
importance of better communication and feedback. 
I recently visited a young people‘s centre in my 
constituency. The view there was that the needs of 
young people constantly change and, therefore, 
the centre‘s ability to provide suitable care and 
support fluctuates depending on the specific 
needs of individuals, as well as on the other 
individuals that the centre has in its care at any 
given time. The staff there felt that the feedback 
loop should be horizontal, which would allow panel 
members to communicate better with them and 
others who have to deliver the services. They 
would then be in a better position to feed in 
information about what they felt able to deliver at 
any given time, about the local issues and about 
the most effective measures that could be taken to 
help our young people. Better communication on 
the ground will make a more integrated system 
that is stronger for all who are involved.  

Although we all have known constituents who 
have been victims of crime that was perpetrated 
by young people, I retain some concerns about the 
long-term—often life-long—impact of the use of 
the offence grounds to refer children. None of us 
wants to increase the judicial or adversarial nature 
of the hearings, but we cannot ever forget that 
hearings are quasi-judicial in nature. They are 
forums in which young people can be deprived of 
their liberty and might accept offence grounds that 
will be on their records from then on; they are not 
just some sort of informal, cosy chat with kindly 
members of the lay community. 

When a child has committed a serious offence 
and may offend again and is a risk to others, it is 
of course necessary that that information be 
disclosed to the relevant parties, otherwise some 
children might find themselves in the court system. 
However, that needs to be balanced with affording 
those who have committed less serious offences 
and those who have actually fessed up to what 
they have done the opportunity to turn their lives 
around. We need the minister to consider that 
aspect carefully prior to stage 2. 

We will support the bill today, but it is clear that 
the bill‘s modernisation proposals command only 
qualified support at this stage. We are willing to 
give the Scottish Government the chance to take 
the bill forward to stage 2. We hope that many of 
the issues that the committee report has raised will 
be addressed prior to and during stage 2 so that 
we can achieve the goal that we all share, which is 
to improve the children‘s hearings system solely to 
improve the welfare and protection that we offer 
our young people. 

The Deputy Presiding Officer (Trish 
Godman): We now move to the open debate. 

15:25 
Christina McKelvie (Central Scotland) (SNP): 

I, too, express my thanks to everyone involved in 
giving evidence to the committee, to the clerks and 
to the organisations that gave us extremely helpful 
briefings. I also express my thanks to Kenneth 
Norrie, who has been absolutely invaluable to the 
committee. 

The children‘s hearings system has been an 
important aspect of the Scottish legal system for 
nearly 40 years now, and has been examined and 
copied by other nations. It is a welfare-based 
system that supports children and families in the 
most difficult of circumstances. The purpose of the 
bill is, of course, to enhance and modernise the 
system rather than to replace it. As the committee 
report has it: 

―The Committee also recognises, however, that the 
children‘s hearings system is not perfect. It has to be 
modernised to ensure that it can provide a consistent 
service across and respond to the needs of a modern 
society.‖ 

We are preparing the system for the next four 
decades of use to protect and nurture children and 
young people, and we are ensuring that the bill 
meets the twin challenges of updating the system 
while not compromising any of its key principles. 

During evidence taking, it was clear that there is 
general support and welcome among witnesses 
for the bill‘s provisions. As we would expect—and 
as we heard earlier—concerns and questions 
were raised about specific details, which the 
committee will track closely at stage 2. However, 
the prevailing view can be usefully summarised in 
the words of Barbara Reid of the University of 
Glasgow: 

―Someone has to take control of the system and ensure 
that standards are set, maintained and inspected.‖—
[Official Report, Education, Lifelong Learning and Culture 
Committee, 21 April 2010; c 3430.]  

In that regard, I was interested to hear from 
witnesses that not every local authority has a 
training committee or a way of feeding back on the 
efficacy of training that it gives to panel members. 
The bill will address that aspect by providing a 
framework within which best practice can be 
discussed, agreed on, disseminated, monitored 
and enforced. 

That focus on the continual maintenance of 
standards and development of practice should be 
an integral part of the system. It is one reason why 
it is so important that the bill includes the power to 
enforce on local authorities a duty to act on panel 
recommendations. Children‘s services are not the 
responsibility solely of local authorities, of course, 
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particularly in these days of partnership working 
and shared services, which is why I have argued 
for that power and duty to be extended to cover 
national health service boards. Scotland‘s 
Commissioner for Children and Young People 
made very clear representations on that when he 
came to the committee. I am pleased that the 
minister indicated during evidence that he will look 
at that suggestion with an open mind. 

I also ask the minister to consider including 
forced marriage as a ground for referral when he 
considers changes at stage 2.  

Witnesses were very clear that local authorities 
had supported the system very well over the 
years, as I am sure we would expect from every 
councillor and council officer. I am pleased that the 
bill will not remove local authority contributions to 
the panels‘ work. It is important to maintain that 
local community link. 

Another change that comes in with the bill and 
for which I congratulate the minister is the 
extension of legal aid provision. It is an excellent 
move to allow children and other relevant persons 
the right to apply for legal aid. Additionally, 
allowing applicants for legal aid to choose their 
own lawyer from the Scottish Legal Aid Board‘s list 
of lawyers allows choice and continuity of 
representation as well as addressing issues of 
access to legal assistance in emergency 
situations. It offers choice, dignity and support to 
children and young people who are involved with 
the panels, and to their parents, carers and other 
relevant people who are involved. It certainly goes 
a long way towards addressing our responsibilities 
on human rights legislation and the embedding of 
the United Nations Convention on the Rights of 
the Child, which is a particular interest of mine. 

Given that the work of the panel involves 
repairing the lives of children who have been 
damaged by circumstances, events or, indeed, by 
the very people whom they should trust to protect 
them, offering that dignity and legal support is an 
important step in the right direction. It sends a 
message that the state is not about to turn its back 
on those in need, that the weakest members of 
our society will be protected as far as possible, 
and that Scotland sets great store by ensuring that 
the wheels of justice turn for everyone, even if in 
some circumstances they turn slowly. Being given 
that measure of choice and support may be part of 
the process that helps a young person to begin to 
rebuild their life. 

The bill is not perfect and it needs some work at 
stage 2 which, I am pleased to note, the minister 
has already indicated he is prepared to undertake. 
I look forward to taking part in the relevant 
committee meetings and ensuring that we get the 
best possible legislation, and I am sure that all my 
committee colleagues feel the same way. 

The process that has led us this far began quite 
some time ago with the previous Scottish 
Administration and its getting it right for every child 
proposals. It is only right to note the work that 
previous ministers did, the wide-ranging 
consultation and discussion that took place, and 
the hard work of everyone involved to bring the 
proposed changes to this stage. 

That continuing spirit of co-operation and good 
will will allow the current minister to work with 
committee members to ensure not only that the 
hearings system can continue to provide the 
excellent and improving service that we are used 
to, but that it can do so within a framework that 
guarantees the application of consistently high 
standards of practice and an enhanced level of 
dignity and choice for all those who come into 
contact with the panel. 

As I said, for me, the fact that the children‘s 
hearings system is a welfare-based system that 
puts the child at the heart of the process is vital. I 
am pleased to have been able to support the bill 
through stage 1, and I look forward to working 
constructively on it with all the relevant 
organisations and groups, my committee 
colleagues and any other interested parties during 
stage 2. I support the bill‘s general principles. 

15:31 
Claire Baker (Mid Scotland and Fife) (Lab): I 

am pleased to take part in the stage 1 debate on 
the Children‘s Hearings (Scotland) Bill. The 
committee is grateful for the engagement of all 
stakeholders in the consideration process, and I 
extend my thanks to Professor Kenneth Norrie for 
his advice and support on the bill. 

Along with the changes that it seeks to 
introduce, the bill has given the committee and the 
Parliament an opportunity to reaffirm our 
commitment to the principles on which the 
children‘s hearings system is founded; namely, 
that it is rooted in the welfare principle and the 
consideration of needs alongside deeds, and that 
it is firmly fixed in its local community, with 
volunteers and the work that they do being at the 
heart of its success. 

However, we have perhaps not had the 
opportunity to reflect on the effectiveness of the 
children‘s hearings system. Everyone supports it, 
but the bill could have given us a greater 
opportunity to better understand what makes 
decisions successful. The bill is more about how 
decisions are made than it is about why they are 
made. 

It is sobering to note the changes that have 
been made over the lifetime of the system. As 
others have outlined, there has been a significant 
shift towards the vast majority of referrals being 
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made on non-offence grounds. In 1972, just over 
3,000 cases were referred on non-offence 
grounds, but by 2009 that number had risen to just 
over 39,000. We live in very different times. There 
is no doubt that too many children and their 
families now face drug and alcohol dependency 
problems but, as Nigel Don argued, that might 
indicate that the system is working and that we are 
more alert to the needs of children and young 
people. 

Our understanding that it is the responsibility of 
us all to care for children and young people and 
our understanding of their place in families have 
certainly changed over the past 40 years. That 
might be too positive a reading of the figures, but it 
is difficult to tell whether the actions of children 
and young people have changed or whether it is 
our understanding of their actions that has 
changed. If it is our understanding that has 
changed, the children‘s hearings system has had 
a valuable role to play in that. 

Our convener provided a good overview of the 
issues of which the committee believes that further 
consideration by the Government is needed, and I 
look forward to a productive—if lengthy—stage 2. 
There are a number of issues that I would like to 
focus on; I acknowledge that they have been 
raised by other members, but I think that that 
shows that committee members have common 
concerns. 

The committee discussed the mechanism of a 
feedback loop and how it will operate. It is clear 
that panel members can sometimes become 
frustrated by the way in which decisions are 
implemented, or by the fact that, frankly, they are 
not implemented. The Government intends that 
the feedback loop will broaden and deepen panel 
members‘ knowledge and understanding of the 
implications of how hearing decisions are 
implemented, but it will focus on general rather 
than specific information on the implementation of 
compulsory supervision orders, which will be 
requested from local authorities by the national 
convener. 

Although such data collection is important, and 
we appreciate that it is intended to provide a better 
understanding of how effectively decisions are 
implemented, it will provide a snapshot of 
decisions at national level that might have limited 
relevance to local panels. Ken Macintosh‘s 
analysis of that was a helpful contribution to the 
debate. Panel members want to be better 
informed about the outcomes of their decisions 
and the impact that they have had on the child or 
young person. In light of that, the committee feels 
that an opportunity might have been missed and 
that, as the convener outlined, more could be 
gained from a feedback loop if the information 
were to be collated and circulated at local level. 

We would welcome the minister‘s consideration of 
a localised feedback loop. 

There was also a wide-ranging discussion about 
the enforcement process against the local 
authority. The current enforcement process is 
rarely used to its full extent and the system relies 
more on effective communication and engagement 
of all partners when it is trying to resolve non-
implementation issues. The enforcement process 
requires a delicate balance, but it is important to 
retain the lever of application to the sheriff court, 
although it is very rarely, if ever, used. We 
recognise that the implementation of hearing 
decisions does not just reside with the local 
authority but includes a number of different 
agencies including health boards, as Christina 
McKelvie highlighted. Any move towards 
extending the enforcement process must be 
treated with caution, and it must be clear who is 
ultimately responsible for the child or young 
person. The committee welcomes the minister‘s 
openness to amendments that would encourage 
multi-agency working and recognise the role of 
other agencies in delivering decisions. 

Finally, significant concerns were raised that the 
proposal to narrow the definition of ―relevant 
person‖ could result in the exclusion of a person 
who is important to a child‘s life who falls within 
the current definition. That could include 
guardians, adoptive parents, foster parents, 
grandparents who look after children, and some 
parents, mainly unmarried fathers, whose only 
responsibility and right is that of contact. Although 
the bill includes a mechanism for such a person to 
be recognised as a relevant person, the process is 
cumbersome, potentially lengthy and might lack 
consistency in its application. An argument was 
also made for a mechanism to allow for review of 
relevant person status in recognition of how a 
child‘s life and the significant people in it can 
change, and of the fact that those who are 
involved in making decisions about that life should 
be able to reflect on that. 

The evidence suggests that there is support for 
the retention and some updating of the current 
definition of a relevant person. Although it was 
accepted that the minister made proposals to 
address the grey areas in the definition, there was 
sufficient concern about the proposals to convince 
the committee that this attempt to achieve clarity 
might make a complex matter even more complex. 
The stage 1 report explores that in some detail, 
and I look forward to hearing the minister‘s 
reflections during stage 2. 

The bill is complex, but that reflects a complex 
system that has many parts that must work in 
harmony so that it does not seem to be overly 
complicated and impenetrable to children, young 
people and their families and carers. We all want 
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to ensure that the bill goes some way towards 
future-proofing the children‘s hearings system so 
that that unique system can continue to serve 
Scotland‘s children, young people and 
communities. 

15:38 
Alasdair Allan (Western Isles) (SNP): As other 

members have rightly observed, Scotland is justly 
proud of its children‘s hearings system, which was 
founded in the belief that the primary purpose of 
the law as it relates to children is to ensure that 
they are protected and given a fair start in life. 

One of the experiences that has taught me 
something as an MSP was the opportunity to sit in 
on and observe a children‘s panel hear a case. I 
could not fail to be impressed by the time that the 
panel gave to ensuring that the needs of the 
young person were listened to, understood and 
acted on. It makes me wonder with a sense of 
dread what we did before we had children‘s 
panels. 

I do not think that any of us in the chamber, 
least of all those of us who are on the Education, 
Lifelong Learning and Culture Committee, take 
lightly the task of legislating anew in such a 
sensitive area of Scots law. However, the 
Children‘s Hearings (Scotland) Bill has the 
significant purpose of strengthening and 
modernising that unique system to ensure that the 
needs of children remain central. 

It is important to remember who the bill will 
affect: it will improve the level of support to our 
most vulnerable children, of whom 47,000 were 
referred to the children‘s reporter in 2008-09. 

The bill aims to strengthen the children‘s 
hearings system by providing improved support for 
professionals and panel members and by 
introducing national standards. Combined with the 
quality assurance and the accountability that the 
bill creates, that approach will ensure that the 
system can deliver national consistency in 
approach and practice. 

The Education, Lifelong Learning and Culture 
Committee took evidence on the central aims of 
the bill and, although it made recommendations on 
a number of detailed areas of the proposed 
legislation, it supports the bill‘s principles. 

Through the creation of the new national 
organisation, children‘s hearings Scotland, and its 
post of national convener, the bill will create new 
national standards for the statutory work of the 
children‘s hearings system. It is appropriate that 
the new organisation, which is designed to support 
the work of local children‘s panels, should be 
created when we consider that the children‘s 
hearings system is the biggest tribunal in 

Scotland, but is the only one without a national 
body to support its work. Given that the system is 
largely delivered by volunteers, it becomes 
apparent why a body such as children‘s hearings 
Scotland is necessary. The committee has made 
clear its view that further discussion is needed of 
the exact role of the national convener, and the 
Government has clearly indicated its willingness to 
engage on that question. 

The bill also seeks to streamline processes and 
procedures in order to improve understanding and 
use of the system throughout Scotland under the 
oversight of children‘s hearings Scotland. That 
includes aspects such as the recruitment, 
selection, training and continuing support of panel 
members using nationally agreed standards. The 
establishment of children‘s hearings Scotland will 
help to deliver the change that is needed to create 
the standardised approaches. I am pleased that 
the submission to the committee from the 
children‘s panel chairs group during the 
committee‘s consideration of the bill said 
convincingly that 86 per cent of panel chairs 
support the new body‘s establishment. 

I note that the bill provides for the establishment 
of area support teams by the national convener of 
children‘s hearings Scotland in consultation with 
local authorities, which will ensure that local 
government is wholly involved in the delivery of 
the system. 

The bill also introduces a permanent legal 
representation scheme that will enable legal 
representation to be made available to children 
through the normal legal aid system. That scheme 
will ensure that children have access to supportive 
state-funded legal representation. There was 
discussion in committee and outside about the 
need to avoid undue intrusion of the adversarial 
side of the legal system into hearings, but the 
committee agreed that sufficient safeguards are in 
place and that the times when legal advice is 
sought will be relatively rare, notwithstanding the 
important distinction that Elizabeth Smith makes 
between legal advice and legal representation. 

The fact is that some attention to the current 
legislation is needed to avoid issues arising from 
the European convention on human rights. Our 
system in Scotland has to stand up to the various 
tests that the ECHR applies to such questions as 
conflicts of interest and the separation of roles. 

Finally, the bill will, I hope, improve the flow of 
information. There has been some discussion 
about that point this afternoon, but it is important 
that the bill improve the flow of information not 
only to children but back to panels. The so-called 
feedback loop that is proposed will, I hope, 
address the complaint that I have heard from 
many panel members that, at present, they often 
do not get to know in detail whether their findings 
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have been implemented in full and whether the 
interventions that have been made have actually 
helped the child. 

The bill has been the subject of significant 
consultation. As others have observed, what it 
proposes is certainly not the same as what was 
proposed in the draft bill in June last year. Indeed, 
discussions at Scottish Executive level about 
reform go back to at least 2003, and the process 
of parliamentary scrutiny is not over. I believe that, 
if we are to support children‘s panels more fully in 
their work of ensuring a better chance in life for 
Scotland‘s children, the bill deserves our support. 

15:43 
David Whitton (Strathkelvin and Bearsden) 

(Lab): I am pleased to take part in today‘s debate. 

As we have already heard, the children‘s panel 
plays a vital role in supporting vulnerable children 
in our communities. Like other members, I accept 
that the plans to overhaul the children‘s hearings 
system have been supported by MSPs, but there 
are concerns that have not yet been addressed 
about how the reforms will work. 

It is important that as adults we remember how 
difficult growing up can be—and the uncertainty 
that there is in trying to find our place in the world. 
That is precisely why children‘s panels, made up 
of local people taking decisions to help local 
youngsters, are so important. 

For more than 40 years, the volunteer-led 
system operated to serve local areas, so when 
reforms were first mooted, we heard many dire 
warnings that hundreds of children‘s panel 
members in Scotland were threatening to quit. If I 
remember correctly, the children‘s panel chairs 
group advised that a quarter of its members 
supported the bill, a third supported it subject to 
amendment and 10 per cent did not support it at 
all. Those people are volunteers and Scotland 
cannot afford to lose one, let alone 100. Creating a 
national body to oversee the training and 
consistency of a 40-year-old system that is 
presently run by councils seems sensible, but it 
must be done in conjunction with those local 
people. Let us not forget that the reason why the 
hearings system came to be viewed as one of 
Scotland‘s legal jewels was the value that comes 
directly from having local members who want to 
work with those from their own communities, not 
be told that they can be put somewhere else. 

Initially, a number of panel chairs wrote to Mr 
Ingram with their concerns about the provisions in 
the bill. Phillip White, the chairman of the Argyll 
and Bute panel, was among them. He said: 

―The Scottish Government has totally misjudged the 
strength of feeling on this. Members are furious and some 
have already resigned. I would anticipate that at least 40 

per cent will resign over these changes as they did not join 
up in order to lose sight of the protection of children.‖ 

He went on to say: 
―The changes are unwelcome, unwanted and 

unnecessary. Panel members throughout Scotland have 
voiced their concerns but the government appear hell bent 
on rushing through these changes. It beggars belief as to 
why this has to be done—and in such a hurry.‖ 

To be fair, Mr Ingram has done well to listen to 
that stinging criticism and has, indeed, made 
changes. We all accept that the changes were 
aimed at driving up standards throughout 
Scotland, as other members have mentioned, and 
ensuring that panel decisions cannot be 
challenged under the European convention on 
human rights. We accept that that change is 
needed. However, I do not think that I was alone in 
thinking that some of the reasoning behind the bill 
was a bit ill considered and that the bill had the 
potential to achieve nothing more than a costly 
overhaul, leaving a system in which hearings 
resembled court cases and would not be child 
friendly. Again, to be fair, I do not think that that is 
what Mr Ingram is trying to achieve. 

Labour members raised genuine concerns at 
the Education, Lifelong Learning and Culture 
Committee. I am sure that, being the kind of man 
that he is, the minister will address those concerns 
at stage 2. As has been said, we are not entirely 
convinced that the figurehead role for the national 
convener is compatible with the role of providing 
consistent direction and leadership in the 
recruitment, selection, training and provision of 
support to panel members. There is also an 
argument for establishing a national committee 
that would be responsible for setting national 
standards and providing training. However, we 
must ensure that the hearings system itself is not 
overly legalistic or confrontational. 

Meanwhile, to many, the role of local authorities 
is now a bit confused. Essentially, it appears that, 
while losing any substantive role in supporting the 
hearings system, local authorities will still be 
expected to provide clerical staff, office space and 
other such support. It cannot be assumed that 
they will accept that position—I think that COSLA 
has already indicated that in its opposition to the 
bill. There seems to be a huge lack of detail on 
many aspects of the bill. No one disagrees that 
improving standards, creating more consistency 
and providing better support for vulnerable young 
people are behind the need for change; however, 
sometimes, change for change‘s sake is not the 
answer. 

As I am a member of the Finance Committee, it 
would be remiss of me not to mention the issue of 
money. The financial memorandum estimates the 
cost of the system at around £32 million and 
estimates that the bill will add £2.5 million to that. 
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What is interesting is the understanding that local 
authorities will continue to provide local support to 
the hearings system; therefore, they will retain the 
£3 million that they currently spend on matters 
such as CPACs, expenses and local training. 
However, the financial memorandum notes that if 
they do not continue to support the hearings 
system, the cost will need to be met by the 
Scottish Government. I also note that the budget 
for legal representation, which was mentioned by 
Christina McKelvie, is to be increased from 
£300,000 to £441,000. 

It is worth quoting from the briefing note on the 
bill‘s financial provisions that COSLA sent to 
MSPs. It states: 

―The opacity and inconsistency in the way the Financial 
Memorandum has been developed and presented makes it 
very difficult for stakeholders, including COSLA, to assess 
the validity of the document.‖ 

Adam Ingram: David Whitton will be aware that 
we gathered the information that we used in the 
financial memorandum from our survey of all local 
authorities. As we are not adding to the system‘s 
functionality, it is reasonable to estimate costs on 
the basis of current costs in the system. Therefore, 
we very much take issue with COSLA‘s criticisms. 

David Whitton: That is an interesting statement 
from the minister—he must be one of the few 
Scottish National Party ministers who have 
managed to fall out with COSLA. 

I will finish quoting from COSLA‘s briefing note. 
It states: 

―In general COSLA are concerned that the costs are 
generally understated and the benefits generally overstated 
and/or assumed rather than evidenced. This includes a 
failure to account for inflation over a period of 7 years—in 
effect a projected 14% cut in real terms, to a failure to have 
costed the new duty being placed on local authorities to 
share information, and an inevitable increase in 
expenditure on safeguarders.‖ 

I am not saying that; it is COSLA‘s view. 

Hugh McNaughtan, the deputy chair of the 
children‘s panel chairs group, said that there were 
genuine concerns about the bill. He said: 

―We are concerned about elements we expected to be 
included in the bill which are not, one of which would be to 
do with greater local authority accountability. Panel 
members are focused on the welfare of the child; we are 
not legal experts and would not want to see an adversarial 
system.‖ 

In preparing for today‘s speech—much like 
Alasdair Allan—I spoke to one of my constituents 
who has been a children‘s panel member for many 
years. He said that we cannot afford to lose the 
local ethos that is the basis of the system. He said 
to me: 

―The proof of the pudding will be how many people 
resign when the new system comes into place. If we are 
not doing it for local kids, then why bother.‖ 

I hope that the minister will make changes to the 
bill so that people will not be inclined to resign. 
Those who give of their time to serve on children‘s 
panels do a fantastic public service and should be 
thanked for their unstinting efforts. We should not 
forget that they put themselves forward for the 
best of reasons, and every day they have to make 
difficult decisions that can have major implications 
for a child‘s future. 

If the minister and the SNP Government are 
willing to listen and make changes to the bill at 
stage 2—as the minister has indicated he is—they 
will be helping those people and giving a bit of a 
shine to that jewel in our legal crown. 

15:52 
Angela Constance (Livingston) (SNP): I start 

by declaring an interest. As a former local 
government councillor, I was a member of the 
West Lothian children‘s panel advisory committee 
for a number of years. 

The West Lothian CPAC was, in my view, an 
exemplar in the recruitment and training of panel 
members. The local recruitment campaign bore far 
more fruit than the annual national campaign, and 
great efforts were made—with great success—to 
recruit men and people with real-life experience. 
West Lothian panel members represent all 
aspects of community life, and there is a good 
spread and variety of professions, backgrounds 
and ages. 

The selection process was extensive, and 
successful panel members have for a number of 
years now had to evidence their on-going training 
and development. That was done in recognition of 
the professional job that we ask volunteers to do. I 
can say with confidence that the quality of panel 
members in West Lothian is outstanding. 

Of course, what exists in West Lothian will not 
be unique; there will be other areas of excellence. 
However, I cannot say with confidence that the 
West Lothian experience is the national 
experience the length and breadth of Scotland. All 
change is difficult and, having reflected on my 
discussions with Senga Kemp, the chair of the 
children‘s panel, and Bill MacDonald, the chair of 
the CPAC, both in West Lothian, I say to the 
minister that we must ensure that we take the 
good folk with us. I understand the benefits of 
moving towards a national supporting body and 
national standards, but as members on all sides of 
the debate have emphasised today, we must not 
lose the benefits of local activity and knowledge. 

This morning, I spent a considerable time with a 
mother in my constituency who feels totally let 
down and abandoned by the system. Her child 
was the victim of an incident involving other 
children. She did not want vengeance or 
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retribution, tempting though that was and is. What 
she wanted was twofold. At the time, she needed 
information and support, but they were not 
forthcoming, so she had to pursue them at a time 
of great trauma for her daughter and her family. 
Services were most certainly not seamless and 
vital information was not shared.  

Crucially, however, what she wanted to know 
above all else was that the children who had 
committed the act against her daughter would not 
be lost in the system. She wanted to be reassured 
that everything would be done to turn those 
children‘s lives around. She wanted to know that 
we—the state—would ensure that what happened 
to her child would not happen to another. Of 
course, I cannot put my hand on my heart and 
reassure her that that will indeed be the case. We 
cannot always prevent bad things from happening 
to children. However, we need to have a children‘s 
hearings system in which we have absolute 
confidence. 

Although confidentiality of individuals and 
families cannot and must not be breached, we 
need to find ways in which to communicate far 
more effectively what actually happens in hearings 
and the range of options that are available. That is 
certainly reflected in the briefings from Barnardo‘s 
and others. It is not just politicians who need to 
have confidence in the children‘s hearings system. 
We need to go out there and convince members of 
the public that it is not the soft option in addressing 
the needs of children who are in trouble. 
Professionals and politicians need to think 
carefully about the language that we use. We all 
spend much time talking about outcomes for 
children when, ultimately, what we are talking 
about is changing children‘s lives and giving them 
the best possible start in life. 

I am not a member of the Education, Lifelong 
Learning and Culture Committee—that is not a 
pleasure that I have—so I have not sat through all 
the evidence from all the stakeholders, which is 
another word that I hate. However, two things 
leaped out at me. The first is that it is important to 
increase powers to address the non-
implementation of decisions that are made by the 
children‘s panels. As a former social worker, I 
carry the professional scars of old battles—mainly 
with health, I have to say—so I read with interest 
the briefing from the Association of Directors of 
Social Work, which states that the bill could 
provide an opportunity to make more tangible the 
language of shared responsibility. I suppose that 
the bottom line is always about improving 
children‘s lives. There is an old saying: ―You‘re 
only young once.‖ 

Some other interesting briefings were provided 
by the voluntary sector. I note that, when it comes 
to decision making and enforcement powers, 

people want panels to take account of the remits 
of other agencies. Although I do not disagree with 
that—it is stating the obvious—neither do I want 
children‘s panels to let agencies off the hook. To 
get the best deal for children, professionals and 
agencies sometimes have to think and act outwith 
the box, laying to one side the tick-box criteria and 
exercising professional autonomy. I hope that the 
bill will encapsulate that spirit of multi-agency 
working. 

Secondly, I was impressed by the introduction of 
interim compulsory supervision orders, which are 
far more meaningful and pragmatic than the 
minimalist place-of-safety warrants. When we 
need to act, we need to do so quickly and 
comprehensively. 

I believe that now is the time to reform 
Scotland‘s children‘s hearings system. The bill 
gives us the opportunity to hold dear the 
Kilbrandon principles and move forward to ensure 
that all children in need have every opportunity to 
succeed in life. Scotland‘s children‘s hearings 
system has been admired around the world, but 
time stands still for no one and we should aspire to 
be world leaders. That will be no mean feat given 
the financially chastened times in which we now 
exist, but when cash is tight, it is all important to 
focus on the very things that matter to us the most. 

15:59 
Nigel Don (North East Scotland) (SNP): I, too, 

am not a member of the Education, Lifelong 
Learning and Culture Committee. Therefore, I 
come to the matter late and, I suspect, see it from 
a slightly different angle, which I hope will help the 
Parliament. 

I start with an issue that was picked up by 
several respondents to the committee, which is the 
issue of safeguarders. If training and consistency 
of standards matter for panel members, the 
obvious question is why they would not matter for 
safeguarders. As I read it, the only possible way of 
dealing with the issue is to have a quango that 
looks after safeguarders, which is not possible in 
the real world. I have read that there are fewer 
than 200 safeguarders. I remember trying to deal 
with a group of a few hundred folk across the 
country. We organised ourselves by electing a 
president, a vice-president and a treasurer. All 
training could have been provided by one salaried 
administrator, which is proportionate. I do not see 
why that is impossible in this case. I suggest that it 
may be the kind of answer that everyone seeks; 
and it would surely be a great deal cheaper and 
easier to implement than another quango. 

Wearing my Justice Committee hat, I turn to the 
issue of discretion and where it is exercised. 
Discretion should always be in the right place, but 
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it is suggested that, in a couple of circumstances, 
it is not. I refer members to paragraph 120 of the 
stage 1 report, which relates to sections 58 and 59 
and states: 

―These sections set out the obligations of local 
authorities and the police to provide information to the 
principal reporter when a child is in need of protection, 
guidance, treatment or control and when the local authority 
or police consider that a compulsory supervision order 
should be made. This provision is in contrast with the 
current requirement that local authorities and the police 
should refer a case when they consider that a compulsory 
supervision order may be necessary. This change seems to 
move the key decision making power from reporters, 
traditionally the gatekeepers to the children‘s hearings 
system, to local authorities and the police.‖ 

If I saw evidence that that was a researched policy 
change, on which evidence had been taken, we 
might be able to discuss it, but I see no such 
evidence. If the committee has not taken evidence 
on the change, is it an intended part of the policy? 
I leave it to the minister to reflect on the matter. 
There seems to be a change—was it intended? 

Adam Ingram: There is a change, which is 
meant to bring the GIRFEC principles to bear in 
the bill. One of those principles is that we do not 
wait for crises to happen before intervening—early 
intervention is what we are all about. I know that 
the committee had some concern about the issue 
and I am happy to discuss it at stage 2. 
Essentially, we do not want a blanket approach to 
be taken, as has happened in the past. For 
example, if all domestic abuse cases are referred 
to the reporter, the system becomes snowed 
under. That is why we have changed the 
language. 

Nigel Don: I am grateful to the minister for his 
explanation. I am sure that the Education, Lifelong 
Learning and Culture Committee will pursue the 
issue at stage 2. 

The Association of Directors of Social Work has 
raised with us the issue of the discretion that was 
previously exercised by the principal reporter. It 
points out: 

―The Antisocial Behaviour (Scotland) Act 2004 
introduced a power to the Principal Reporter, on instruction 
from a hearing, to seek enforcement through the courts of 
the implementation by the local authority of a children‘s 
hearing‘s decision. An important element of this was the 
discretion of the Principal Reporter. The Children‘s 
Hearings Bill, as currently drafted, reaffirms the power, 
transfers it to the National Convener, but removes the 
discretion. This means that if a children‘s hearing so 
requests, the National Convener must take the local 
authority to court to seek enforcement of the hearing‘s 
decision.‖ 

There may be time for the minister to address that 
issue, although I must make one further point. 

Adam Ingram: We are transferring the 
discretion not from the principal reporter to the 
national convener but to where it belongs—the 

tribunal. The national convener will be merely an 
agent of the children‘s hearing and will be required 
to apply to the sheriff. We do not anticipate that 
the number of cases that will be taken to court to 
seek enforcement will be much greater than it is 
now, but it is important that the power is available. 

Nigel Don: Again, I thank the minister for his 
response. This is what parliamentary debates 
should be like. I am glad that we occasionally have 
time for such debates. 

If I may be indulged, I want to make a third 
point, which others have previously made. The 
Justice Committee has been dealing with the 
Criminal Justice and Licensing (Scotland) Bill. 
Section 38 of that bill, as amended at stage 2, 
states: 

―A child under the age of 12 years may not be 
prosecuted for an offence.‖ 

I wonder whether inviting a child to plead guilty or 
to accept guilt for an offence for which they cannot 
be prosecuted is an infringement of some part of 
their human rights. Surely if, under the law of the 
land, that child is not capable of being put in front 
of a court and prosecuted for an offence, it cannot 
possibly be right that they can find themselves in 
front of some other tribunal, having, in effect, been 
charged with that offence and pled guilty to it. That 
is not necessarily the minister‘s problem—perhaps 
the Cabinet Secretary for Justice needs to address 
it—but I think that there is an inconsistency and 
that the Government needs to grasp the nettle. 
When we discussed the Criminal Justice and 
Licensing (Scotland) Bill at stage 2, we discussed 
the introduction of the Children‘s Hearings 
(Scotland) Bill and that matter being dealt with in 
it, but it seems to be being dealt with in neither bill. 
It seems to me that there is a lacuna that we 
should address. 

The Deputy Presiding Officer: We now move 
to the winding-up speeches. I call Hugh O‘Donnell. 

16:06 
Hugh O’Donnell (Central Scotland) (LD): I 

think that you have caught one or two of us 
unawares, Presiding Officer. 

By and large, the debate has been positive. It is 
generally accepted across the chamber that the 
bill deserves to be supported at stage 1. 

Several members have spoken relevantly about 
the history of the current system. I think that David 
Whitton commended it as one of the jewels of the 
Scottish legal framework. Mr Whitton stunned me 
by being fair to the minister twice in one speech, 
which was something of a novelty.  

Several members have referred to their 
concerns. The members who have spoken have 
mainly been members of the lead committee and 
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so are much more knowledgeable about the bill 
than members such as myself and others who 
have spoken. I have listened to what members 
have said and think that there is still a lot to be 
resolved. Admittedly, the bill is still at stage 1, but 
it is clear that there are problems. The committee 
convener and other members referred to the role 
of the national convener, the powers that are 
involved, and the seemingly difficult balance 
between centralisation and localisation, which, 
after all, is at the root of how the hearings system 
works.  

Members across the chamber have referred to 
legal advice, but I do not remember any member 
mentioning advocacy or access to it, which was 
mentioned in a submission. For various reasons, 
there seem to be shortages where people have a 
right to advocacy in any of the processes that run 
our bureaucracy. I have taken evidence in the 
Equal Opportunities Committee from people who 
provide advocacy, and they have said that their 
workloads are overburdening. There are financial, 
fairness and justice implications that I hope the 
minister will consider. 

The prospect of minor offences being carried 
forward in people‘s lives and therefore damaging 
them has been referred to. I think that the 
submission from Scotland‘s Commissioner for 
Children and Young People referred to that. A bell 
rang in my head when that was referred to. Some 
states in the United States provide a system of 
sealed records that allows a juvenile hearing 
offence to be sealed and not carried forward, 
depending on the circumstances and the nature of 
the case. It might be worth the minister looking at 
how that system works in the states in which it 
applies, as it could overcome some of the 
concerns that various members expressed about 
young people carrying offences into adulthood.  

Nigel Don made an interesting observation 
about the apparent contradiction between what is 
in the Children‘s Hearings (Scotland) Bill and what 
is in the Criminal Justice and Licensing (Scotland) 
Bill and I am sure that numerous people will be 
scratching their heads about that. 

Liz Smith and others rightly pointed out that the 
whole system must be child centred. It deals with 
some of the most vulnerable young people, and 
that is reflected in the balance between the 
numbers who are referred on offence grounds and 
for reasons of care and protection over the years. 
We need to ensure that their voices are heard. My 
purely personal opinion on the confidentiality to 
which a child is entitled is that there might be 
circumstances in which a child wants to or has to 
say something in the earliest stages of the process 
that the parent does not need to know about—in 
fact, it could be to the child‘s disadvantage if the 
parent knew. There is a difficult balance to strike 

on the extent of the confidentiality required. Liz 
Smith also pointed out issues to do with the 
language used in drafting the bill. To hark back to 
my previous comments, we need also to consider 
any unintended ECHR consequences in respect of 
the confidentiality issue. There is a lot of work to 
do. 

Margaret Smith emphasised again the need to 
retain the local focus of the panels and to consider 
how they bed into the community and the national 
convener‘s role in relation to them. It needs to be 
made clearer that we will not encounter a situation 
in which the feedback loop turns into an upwards 
spiral with everything gravitating to the top. The 
minister has given some assurances in that 
regard. 

Angela Constance made a particularly telling 
point about the wider public‘s perception of the 
children‘s hearings system. The perception, at 
least anecdotally, is that the system is a soft 
option and some communities seem to favour 
transportation or some other method of dealing 
with their problems. Politicians and everyone 
involved need to say to folk, ―Have a look at this 
system; it is not a soft option. It does look after the 
children and it provides an opportunity for them to 
turn their lives around.‖ 

16:13 
Margaret Mitchell (Central Scotland) (Con): 

This has been an important and thoughtful debate. 
The children‘s hearings system was established 
as a result of the 1964 Kilbrandon report and 
much has changed since that time. It should come 
as no surprise that, 40 years on, there is a need 
for reform and modernisation, about which there 
has been total consensus in the chamber today. 

It is important to stress at the outset the vital 
role that children‘s panel members have played 
and continue to play in the system. Those men 
and women are all volunteers who have given 
willingly of their time in an effort to provide 
support, assistance and guidance to the children 
from their local communities who have been 
referred to the panel hearings. They deserve 
recognition and our gratitude for the work that they 
have undertaken. There is a danger that, as we 
debate the general principles and the detail of the 
bill to reform the system, it will appear to the 
casual observer that panel members bear the 
brunt of the criticism that has emerged over the 
years about the system‘s failings and 
shortcomings. 

The bill creates a new non-departmental public 
body called children‘s hearings Scotland, which 
will replace the 32 local authority panels and will 
be headed by a national convener. One major 
concern is that although, at present, all panel 

794



27349  16 JUNE 2010  27350 
 

 

members are required to be from the relevant local 
authority area, the bill introduces flexibility into that 
by requiring only that a children‘s hearing 
―so far as practicable, consists only of members of the 
Children‘s Panel who live or work in the area‖. 

In an effort to address one of the flaws identified in 
the system by requiring uniformity in the support 
and training of panel members, localism is 
replaced by centralisation and, in the process, the 
vital connection to the community that was 
stressed as so important in the Kilbrandon report 
is lost. That point was well illustrated by both 
Margaret Smith and David Whitton. 

As Barnardo‘s Scotland and other contributors 
to the debate have highlighted, there is a lack of 
detail in the bill about how the new unitary body 
and its convener will liaise, co-operate and work 
with voluntary organisations, other agencies and, 
crucially, local authorities and their social work 
departments. 

Although the focus of the debate is the 
proposed legislation to improve the system, a vital 
issue that needs to be addressed is the strain and 
pressure under which criminal justice social 
workers currently operate, due to their vast and 
increasing workloads. When I visited a panel 
hearing, I saw for myself that, perhaps because 
they are covering for a colleague or perhaps 
because of their volume of work, social workers 
often arrive at hearings having only just had the 
opportunity to take a cursory look at the child‘s 
case notes for the first time. That is a problem that 
legislation will not solve but which directly affects 
the way in which the system operates and results 
in a situation that is totally unsatisfactory for all 
concerned but primarily for the child whose case is 
being discussed. I would very much welcome the 
minister‘s comments on that point. 

As my colleague Liz Smith pointed out, there is 
a lack of detail and clarity about key provisions in 
the bill. She made that point effectively with 
reference to some of the terminology and the role 
of the national convener. 

In addition, the Law Society of Scotland‘s family 
law sub-group has recommended that the role of 
safeguarders be clarified in order to provide details 
about training, standards and complaints. It is 
simply unacceptable to leave such crucial detail to 
secondary legislation. 

Under the current system, concerns have been 
expressed about inconsistencies in implementing 
national guidelines to assess the risk factor. I 
raised that issue in a debate on children‘s 
hearings back in 2004, when I said that the risk 
assessment was a 
―postcode lottery, due to a failure to adopt a standardised 
approach‖.—[Official Report, 18 May 2004; c 8324.]  

For example, in one local authority area, a 
relatively minor incident could result in a child 
being removed from a family while, in another, a 
much more severe incident could result in a child 
remaining in a family. It is therefore something of a 
disappointment and a concern that, instead of 
focusing on that type of issue, the bill has tended 
to concentrate on measures to avoid a potential 
challenge under the ECHR, as Ken Macintosh 
highlighted. 

Adam Ingram: As far as risk assessment is 
concerned, Margaret Mitchell will be aware that we 
have produced a draft for consultation of the new 
national child protection guidance, in which we 
focus very much on risk identification and 
assessment. That has been identified as one of 
the areas of weakness across the country on 
which we have to focus and improve. I hope that 
she will be reassured by that initiative. 

Margaret Mitchell: That is certainly a very 
welcome initiative, but the crux of the matter is 
how the guidelines are implemented in practice. I 
am not sure whether it can be clearly 
demonstrated that the bill will make things better. 
It will make things neater and more ECHR 
compliant, perhaps, and it will assemble rights in a 
way that makes sense against some abstract 
criteria that are imposed by a legal standard, but 
the question that we should be asking is whether 
the bill will address the needs of the child. 

Children of 14, 15 or 16 now are different from 
and much more mature than such children 40 
years ago. For persistent offenders of such ages 
who are currently referred to children‘s panels, the 
option should therefore be available to make 
referrals to youth courts, where appropriate. Youth 
courts have operated well in parts of Scotland, 
including my Central Scotland constituency. 

I firmly believe that the disposals that are 
available to panels should be reviewed, so that the 
most effective options are available to them to 
protect vulnerable children and to instigate early 
interventions to deter a trend of delinquent 
behaviour. 

Robin Harper (Lothians) (Green): Does 
Margaret Mitchell agree that many 16 to 18-year-
olds—particularly those who have just left care—
benefit from the help of the children‘s hearings 
system? It would help if we took the attitude that 
most of those young people up to the age of 18 
who fall foul of the law for one reason or another 
would benefit considerably from an extension of 
the children‘s hearings system to cover them 
entirely. 

Margaret Mitchell: If Robin Harper listened to 
what I said, he will know that I made a particular 
point of talking about referral to youth courts 
―where appropriate‖. The children‘s panel system 
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must be flexible and must consider a child‘s 
needs. The disposals that are available and the 
option of sending children to youth courts where 
appropriate should be considered. 

I welcome the bill‘s general principles, but I have 
severe reservations about the provisions, which 
will require long hard deliberation at stage 2 if we 
are to enshrine the principles that are in the 
Kilbrandon report by maintaining a child-centred 
approach locally and ensuring that that continues 
to be central to proceedings. 

16:22 
Des McNulty (Clydebank and Milngavie) 

(Lab): Like other members, I praise the 
commitment of children‘s panel members. In 
recent months, I have met panel members from 
my area and from throughout Scotland. Without 
exception, they do a valuable job in supporting 
young people and fill a necessary role in our social 
work and criminal justice system. 

In making the point that we have a good system, 
we need to be careful to note that the system 
depends on the people who serve it. Ultimately, a 
panel is only as good as the people who are 
attracted to be its members. If we cannot bring 
good people into the children‘s panel system, the 
structure—whatever it is—will not work as 
effectively as it does at present. 

I am not a member of the Education, Lifelong 
Learning and Culture Committee but, having 
listened to the debate, I am struck that, although 
speeches from members across the chamber 
have been well informed, support for the bill has 
been lukewarm. The committee agreed to support 
the bill‘s principles not with enthusiasm but with a 
set of reservations. We need to explore 
systematically the reasons for that, but I do not 
propose to read out the committee‘s summary of 
conclusions and recommendations, although the 
time is available so to do. 

I will take a different tack. Legislation that 
proposes a change should be measured against 
four tests. The first is whether the rationale for the 
change is clear. The second is whether the bill will 
improve the situation. The third is whether the 
proposed structures are clear and systematic. The 
fourth is whether the proposals contain obvious 
anomalies. The bill does not necessarily match 
those criteria as well as it needs to. 

For example, according to the section in the 
Scottish Parliament information centre briefing that 
is headed ―The Need for Change‖, the argument is 
that the proposed changes in structure are 
primarily intended to improve consistency in 
decision making and to deal with matters such as 
anomalies in the quality of training across 
Scotland. There are relatively minor issues such 

as the ―‗unacceptable variety of practice‘‖ in paying 
expenses and there is an issue with poor support 
for panel members, who are frustrated that their 
decisions are not always acted on. Finally, there is 
the issue of compliance with the ECHR. 

Adam Ingram: The key driver is to improve 
outcomes for children and young people, which we 
do by establishing very high national standards. 
We do not currently have the mechanism to 
achieve those consistently across the country, 
which is why we are introducing children‘s 
hearings Scotland and the national convener, who 
can monitor performance against those high 
standards. That is the simple essence of what we 
are trying to do. 

Des McNulty: That is a useful clarification of the 
minister‘s purpose, but the high-level purpose of 
improving outcomes has been drowned out by the 
technicalities that the bill appears to be geared 
towards addressing. That is an issue that we need 
to focus attention on. 

There is also an inconsistency between, on the 
one hand, what Ken Macintosh said about the 
quality of children‘s panels in his area, what 
Angela Constance said about panels in West 
Lothian, and what I have heard from East and 
West Dunbartonshire—everyone says that the 
children‘s panel system is working well—and, on 
the other, the evidence to which the SPICe 
briefing refers suggesting that panel members feel 
that they are ―poorly supported‖ and that their 
decisions are not properly taken account of. If 
everyone is saying that things are fine, but the 
evidence suggests that they are not, what is the 
reason for that discrepancy? We need greater 
clarity than we have had about the evidence base 
and the rationale for change. I know that it is 
relatively late in the day, because this is the 
second time round with the bill, but I would have 
hoped that these matters would have been 
resolved to a greater extent than they have been.  

Although I am not a member of the Education, 
Lifelong Learning and Culture Committee, I have a 
prior link with the children‘s panel system, 
because I was involved at the time of local 
government reorganisation in Strathclyde, when 
the current administrative arrangements came in 
as a result of the Local Government etc (Scotland) 
Act 1994. Before 1996, the children‘s reporter 
system was housed within local government and 
was a local government service, which meant that 
the social work function and the children‘s reporter 
function were housed in one organisation, were 
closely interrelated and were linked in with the 
community organisations of the local authority. 

It was local government reorganisation that led 
to a separating out of the reporter function. In my 
view, one of the predictable downsides of that was 
that reporters increasingly saw themselves as 
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working within the legal framework rather than 
within the local government framework. The 
panels became more legalistic as a result of that 
process. One of the tensions that have been there 
ever since is how to resolve the legalistic structure 
of the children‘s panels with the representative 
accountability of local authorities. 

What worries me about the proposals in the bill 
is that they seem to be going—perhaps driven in 
some parts by the concerns about ECHR 
compliance—in a more legalistic direction. We are 
setting up frameworks that are talking about the 
process by which decisions are made by the 
panels rather than about what the minister said is 
the core objective, which is improving the 
outcomes for the young people. The key factor in 
improving the quality of children‘s panels is not the 
reorganisation of the process but the effectiveness 
of the disposals that are made and the 
consistency in taking those recommendations or 
decisions forward. The bill is relatively silent on 
those matters, which seems to me to be a 
deficiency. 

Margaret Smith mentioned that the Kilbrandon 
report emphasised the importance of focusing on 
needs, as opposed to deeds. If it is needs that we 
are focusing on, the legal aspect must be 
secondary. The process was not explicitly defined 
from the beginning as a court-type process. In 
fact, it was supposed not to be a court-type 
process. The changes that are being proposed are 
making the process more legalistic and more 
court-like, with more legal niceties being observed. 
How can the minister demonstrate his claim that 
the proposals will improve outcomes for young 
people, as distinct from improving processes? 

Robin Harper: I completely agree with what 
Des McNulty has been saying. Does he agree with 
me that we need to think about redefining 
―in the interests of the child‖ 

as ―in the interests of the child or young person‖, in 
order to acknowledge the extent of the 
responsibilities that will come under the Children‘s 
Hearings (Scotland) Bill? 

Des McNulty: The issue that I am most 
concerned about is what sort of help the young 
person will get as a result of the process. If we 
cannot demonstrate that the process that we are 
going through now in putting the bill through the 
Parliament is primarily ordered towards improving 
the help that the young person gets, there is at 
least a question to be raised about whether the bill 
is really hitting all the right buttons. 

Adam Ingram: Will Mr McNulty not 
acknowledge that we are trying to be consistent 
across our policy framework—from our early years 
framework through getting it right for every child to 
the hearings system itself—and that we are trying 

to pull together a coherent, reliable framework for 
delivering better outcomes for children and young 
people? 

By the way, I do not accept Mr McNulty‘s 
suggestion that we are increasingly legalising the 
system. He will have to show me evidence of that. 
At the moment, only about 2 per cent of cases 
involve any legal representation. 

Des McNulty: A good deal of the bill includes 
provision for legal representation, and that issue 
has been constantly raised as a concern by 
people in the system. I will give the minister one 
example. Under the current arrangements—until 
very recently, anyway—panel members could 
speak to the reporter and get legal advice from 
them in the context of carrying out their duties. 
Now, panel members will apparently not be able to 
ask the reporter for advice. They are left on their 
own, in a sense, in making their adjudication. 
Expert legal advice is not for them but for the 
parties to the action and for the reporter. 

The minister talks about continuity from pre-
fives, through GIRFEC and up to the children‘s 
panel system, but I point out that case 
conferences are not run as legal tribunals. If we 
are saying that the hearings should be legal 
tribunals, or that they are legal tribunals, first and 
foremost, and that that is the most important factor 
in deciding how the system is to operate, the 
increased pressure in that regard could be at the 
expense of the utility of the system from the point 
of view of the person whom it is supposed to be 
helping. 

Those are not easy matters to resolve, but it is 
hard to see what in the 100 or so pages of the bill 
will make the system clearer, easier and more 
user friendly for the individuals who are most 
directly affected by it. 

Margaret Smith: I agree that there is a lack of 
clarity and that work will be required at stage 2. 
However, does Des McNulty not also accept that, 
although we want to keep the system as informal 
as possible, the approach must be proportionate? 
We are talking about a situation in which children 
can be deprived of their liberty and might accept 
offence grounds that will stay on their records for 
the rest of their lives, so proportionate legal 
support must be built into the system. 

Des McNulty: I agree, but I would always move 
in the direction of informality, to keep the system 
as user friendly and non-threatening as possible. I 
would de-emphasise the tribunal aspect of the 
panel‘s work, as opposed to the helpful, advisory 
aspect. I am particularly interested in considering 
how we can improve the help that is given to 
young people and thereby improve outcomes for 
young people. My point is that much of what I 
have read in the bill, the policy memorandum and 
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the other accompanying documents is about 
process and legal aspects and not enough is 
about how the system works. 

On the lack of clarity in relation to the 
figurehead, the committee said: 

―the National Convener‘s role can only be fully clarified 
when a person has been appointed to the post.‖ 

That seems to be a strong criticism of the lack of 
specification for or definition of the post. What kind 
of post can be clarified only when someone has 
been appointed to it? It should be possible to be 
very clear about the role. The committee said that 
the key aspects of the role that have been 
identified are mutually contradictory and would be 
difficult for someone to carry out. The minister has 
apparently not been able to convince the 
committee that the role is sufficiently clear to 
enable the proposals to be taken forward. There 
are issues to do with the clarity of the proposals. 

The final test against which I said that proposed 
changes should be measured is whether they 
contain obvious anomalies. The approach to 
safeguarders seems to be anomalous in the 
context of the bill, as the committee noted. 

If the objective is to provide for greater 
consistency in Scotland, the bill could be a heavy 
sledgehammer to crack a relatively small nut, as 
Elizabeth Smith said. If, as the minister 
subsequently said, the purpose of the bill is to 
provide better and more focused help for young 
people, it is not clear that the bill will deliver that. It 
might deliver other things, but it does not focus 
sufficiently on outcomes—if better outcomes are 
the minister‘s objective. 

There are issues to do with the lack of a clear 
rationale, the clarity of the structures, 
demonstrable positive impact and anomalies in the 
system, which suggest not that the minister must 
go back to first principles but that he should have 
considerable pause for thought before stage 2. 

16:39 
Adam Ingram: I am pleased that we have had 

the opportunity to debate the Children‘s Hearings 
(Scotland) Bill. I am equally pleased by the level of 
contribution to, and by the—by and large—
consensual nature of, the debate, certainly in 
relation to the need for reform. 

I will try to address some of the issues that were 
raised in the debate. I cannot promise to cover the 
whole lot today, but I hear what Karen Whitefield 
and Liz Smith said on the clarity of the national 
convener‘s function. Indeed, although I disagree 
with most of what Des Browne said—sorry, I 
meant Des McNulty; I also disagree with Des 
Browne—I hear what he said about that, too. I 
emphasise the point that the national convener 

has powers only over his or her independent 
functions, which are to recruit, select, train and 
support panel members. The national convener 
will not be a regulator for the system as a whole 
and will not provide some sort of quality-assurance 
role, as Karen Whitefield‘s quotation from North 
Ayrshire Council implied. 

Karen Whitefield: The minister‘s attempt to 
address the point is helpful. However, given that 
the bill has been so long in the making, is the 
Government not concerned that so many local 
authorities have reservations about the national 
convener‘s role and what that person will do? 
North Ayrshire Council was not unique in its 
reservations, which were shared by COSLA. 
There is a need for real clarity around and 
specification of the tasks that the national 
convener will undertake. Without that, there will be 
a lack of confidence in the system from day 1. 
Everybody would be reluctant for that to happen. 

Adam Ingram: I acknowledge that there could 
be a problem with that and that I have further work 
to do to provide information, further explanation 
and reassurances. I have undertaken to do that 
over the summer in the run-up to stage 2. I hope 
that colleagues on the committee will help in that 
regard through the scrutiny process, and that we 
will be able to agree on the way forward. 

The bill has been a long time coming, but I 
make no apology for that, as it is the first 
significant reform of the children‘s hearings system 
since the Parliament was established. I do not 
apologise for the number or detail of discussions 
that I and my officials have undertaken since this 
time last year, or for changing our minds on some 
of the issues once we had spoken to and 
discussed them with stakeholders.  

Although some of that process was challenging, 
we now have a stronger bill and a clearer 
recognition of the need for change. The Scottish 
Government has worked hard with its partners, 
wider stakeholders and the committee to deliver a 
better constructed and much needed piece of 
legislation. I accept that the job is not finished yet, 
and I expect stage 2 to be intensive. 

Our diverse partner groups have helped to 
guide and shape the direction of the bill through 
their expertise and active participation in the 
consultation. That collective commitment serves to 
emphasise the broad support for the bill and for 
putting in place robust arrangements to secure the 
future of the children‘s hearings system in 
Scotland.  

Of course, there are still differences that need to 
be worked through but I am clear that the 
Government is doing its job in balancing all the 
conflicting views that we received. I listened to 
those who wanted to contribute their views and, 
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when appropriate, acted on them. Even in some of 
the policy areas where the Government‘s position 
and that of key partners fundamentally diverged, 
we identified compromises that achieve the vast 
majority of what was desired. I suggest that that is 
the way in which we should proceed. 

I also recognise that the bill is only one thread of 
the new approach to the children‘s hearings 
system. That is why we have started planning for 
the implementation work that will be required to 
support the bill and the wider reform programme 
should Parliament consent to the bill‘s enactment, 
as I hope it will. As members will know, an 
implementation working group has already been 
created and is looking at a range of priority issues. 
Again, that work typifies the huge amount of time 
and energy that lay people and professionals give 
to the hearings system. I noted that members 
across the chamber emphasised time and again 
their experience of the commitment and 
contribution of local panel members and others in 
the system. I give Margaret Smith the assurance 
that she sought that the involvement of partners in 
the shaping of the legislation will continue. 

I continue to be mightily impressed by the 
commitment and dedication of partners, for which I 
am very grateful. Their commitment ensures that 
the system works well in some parts of the country 
at present, but I do not believe that it adds up to a 
coherent and reliable system. The bill proposes 
the creation of a system of support for panel 
members that will build on existing strengths and 
improve flexibility, ease pressure and help to 
ensure that the hearings system continues to 
operate smoothly at all times. I am confident that 
fewer, but larger, area support teams can meet 
local needs. The bill provides an opportunity to put 
in place support that not only meets the needs of 
panel members, but makes best and efficient use 
of resources while improving the effectiveness of 
that support and ensuring that it can adapt to meet 
future demands. We do not expect that the 
support provided under the new arrangements will 
vary hugely from best practice, but we want to 
ensure that best practice covers the country. It is 
not about adding new or additional tasks; it is 
about the best support being available consistently 
to all panel members across Scotland. Christina 
McKelvie highlighted that point. 

I also know that Scotland‘s Commissioner for 
Children and Young People, children‘s 
organisations and others are keen on a 
strengthening of children‘s rights, including their 
right to be heard. We need to put that at the heart 
of the system. We recently supported work by the 
Children‘s Parliament that took the views of 
children on their experience of the hearings 
system. The bill already provides for the voice of 
the child to be taken into account, but we want to 
do more than that. That is why we are discussing 

the voice of the child in the children‘s hearings 
system with stakeholders across the country.  

We want children to be able to participate 
effectively in hearings, but we do not think that the 
bill needs a statutory right of advocacy support for 
children, and the committee supports that view. In 
supporting children to participate and engage 
before, during and after a hearing, we must ensure 
that support is tailored to the needs and 
preferences of the child. The committee asked us 
to consider how a report on the child‘s views could 
be provided in advance of a hearing. I 
acknowledge that that raises issues that need to 
be addressed, and I will ensure that our 
consideration is taken forward in full discussion 
with partners. 

There has been much discussion this afternoon 
about the feedback loop, which will enable the 
national convener to create a picture of how local 
authorities are responding to compulsory 
supervision orders. I say to Claire Baker, Ken 
Macintosh and others that the local feedback 
mechanism is inherent in the process, in that the 
national convener will collect the information from 
the local authority and it will be disseminated 
through the area support teams to local panel 
members. Having that information will allow the 
panel a better understanding of the types of 
supervision that have proved effective, which in 
turn could help to inform future decision making 
and thus achieve better outcomes for children—I 
note that Des McNulty suggested we need to 
improve outcomes. The feedback loop will also 
allow the national convener to identify areas of 
good practice around the country that can be 
shared more widely. The committee has asked for 
more detail around the operation of the feedback 
loop, and I will ensure that work is done on that 
with the full engagement of partners. 

On safeguarders, I have heard views that their 
role should be included and that Lord Gill‘s 
recommendations should be addressed. However, 
there is a striking similarity between the intentions 
behind the bill‘s regulation-making powers and the 
improvements that Lord Gill suggested should be 
made, which is evidence that Lord Gill and the 
bill—and, indeed, Ken Macintosh—have correctly 
identified the areas of potential improvement. Lord 
Gill suggested that the various partners should 
work together to drive forward those 
improvements. Use of the regulation-making 
powers that the bill provides will allow 
safeguarders to lead the way on that agenda. In 
fact, those very points will be discussed with more 
than 70 safeguarders in Edinburgh next week. I 
anticipate being able to provide a positive report 
on progress to the committee in due course. 

The bill‘s progress offers us all new 
opportunities and sets us all challenges. We will 
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never take the outstanding contribution that our lay 
people make to work in this area for granted, but I 
know that I can rely on the enthusiasm and 
commitment of our key players throughout the 
process as we strive to improve the life chances of 
our most vulnerable children and young people. 

Children’s Hearings (Scotland) 
Bill: Financial Resolution 

16:51 
The Presiding Officer (Alex Fergusson): The 

next item of business is consideration of motion 
S3M-6161, in the name of John Swinney, on the 
financial resolution in respect of the Children‘s 
Hearings (Scotland) Bill. I invite Adam Ingram to 
move the motion. 

Motion moved, 
That the Parliament, for the purposes of any Act of the 

Scottish Parliament resulting from the Children‘s Hearings 
(Scotland) Bill, agrees to any expenditure of a kind referred 
to in paragraph 3(b)(iii) of Rule 9.12 of the Parliament‘s 
Standing Orders arising in consequence of the Act.—
[Adam Ingram.] 

The Presiding Officer: The question on the 
motion will be put at decision time. 
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___ 
 
3 September 2010 
 
Dear Ms Whitefield 
 
I welcome the Committee’s detailed and comprehensive Report on its Stage 1 consideration 
of the Children’s Hearings (Scotland) Bill and the Committee’s support for the general 
principles of the Bill.  I also welcome the Parliament’s agreement to those general principles 
following the Stage1 debate on 16 June. 
 
As I acknowledged during that debate, the Committee’s Report does however raise a 
number of concerns about the Bill and I undertook to do further work in those areas to 
consider how we can improve the Bill to make it the best it can be.  This response to the 
Stage 1 Report details the outcome of that consideration, provides the additional information 
requested by the Committee and sets out those issues on which I am minded to bring 
forward amendments at Stage 2.  It addresses the issues in the order that they are set out in 
the Report.  
 
I look forward to discussing the Bill further with the Committee over the coming weeks. 
 
Kind regards, 

                                          
                                                         ADAM INGRAM 
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    SG RESPONSE TO STAGE 1 REPORT RECOMMENDATIONS 
 
For ease of reference the Committee’s comments are shown in bold and Scottish 
Government responses in plain text.   
 
 
1. NATIONAL CONVENER  

 The Committee recommends that the Scottish Government provides further 
guidance and clarification on the role of the National Convener, in order to 
provide assurances to stakeholders and others. [57, 290] 

 The Committee asks the Scottish Government to explain more fully how it 
will ensure the accountability of the National Convener. [71, 294] 

 
As I set out when I appeared before the Committee on 5 May, the National Convener 
will have a limited number of statutory functions. The statutory functions that will be 
vested in the national convener will include the appointment and training of children's 
panel members, the selection of members for local children's hearings, the provision 
of advice to hearings, and responsibility for the functions, establishment and 
maintenance of the area support teams.  
 
By way of clarification, the National Convener’s role as a figurehead will not be for 
the hearings system as a whole, as described in the Policy Memorandum, rather he  
or she will be the figurehead of the new national Children’s Panel.  The National 
Convener will have a national profile and be expected to work closely with key 
partners such as the Principal Reporter.  He or she will provide leadership and 
direction for panel members and represent their interests at the national level.  I 
believe that this role is absolutely compatible with the National Convener’s functions 
in relation to the recruitment and selection of, and training and support for, panel 
members.  I recognise that the wording in the Policy Memorandum could have been 
misleading and I apologise for any confusion this has caused.   
 
The Bill sets out the main functions of the National Convener: 
 

 the establishment and membership of area support teams - to be set up 
by the National Convener as Committees.  The National Convener will 
develop proposals for area support teams and the Bill sets out who the 
National Convener must consult in deciding their establishment and 
membership;   

 

 recruitment and tenure of panel members – the National Convener will be 
responsible for the recruitment and appointment of panel members and we 
expect that he/she will set national recruitment standards – for example, 
relating to the interview process, application forms to be used etc.  The 
National Convener may delegate the recruitment task to area support teams 
so that they might undertake recruitment locally, taking account of local needs 
and circumstances, supported by a national campaign (though only the 
National Convener may appoint panel members); 
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 arranging the training and monitoring of panel members – we expect the 
National Convener to put in place the standards for the panel members’ 
training programme and delivery methods.  Training may be delegated so that 
it is delivered locally and is more accessible to all panel members.  Similarly, it 
is expected that the National Convener will develop standards for the 
monitoring of panel members’ performance in hearings.  Monitoring of panel 
members at hearings may be delegated to area support teams; 

 

 the payment of allowances to panel members – we expect that the 
National Convener will set a standard national expenses amount.  The 
payment of expenses will likely be an administrative task for Children's 
Hearings Scotland (CHS) to undertake; and 

 

 the provision of independent advice to hearings – the provision of advice 
relates to the constituted hearing in relation to the child.  There is further detail 
about this function in section 3.  

 
During our recent consultation events, and in evidence sessions during Stage 1 the 
standardisation of training was seen as a significant gain in delivering improvements 
in the skills of panel members in response to clearly identified and evidenced areas 
for further development.  For example, there was significant discussion on how best 
to ensure maximum participation of a child in a hearing.  Ensuring that a child has 
the fullest opportunity to express views, and that decisions made should have regard 
to these views is a fundamental principle of the children’s hearings system, and an 
essential duty of both a children’s hearing and a Sheriff.  However, it has been 
identified as a difficult goal to achieve.  Various witnesses expressed the view that it 
is a prime example of an issue that could be improved significantly using different 
training techniques.  The National Convener will have the authority to develop such 
training techniques and ensure all panel members, both new and existing have 
access to such training.  Additionally, the standardisation of local training will be of 
benefit to all in the system, particularly in terms of raising awareness of the variety of 
local authority, and other, services that are available to hearings for disposals. 
 
The potential for the National Convener to develop and implement a robust 
complaints system has also been a welcomed by stakeholders.  I know that the 
Standardisation Working Group developed a complaints system and that it has been 
used by some in the system.  However, this has not been universally adopted across 
all local authorities. I am of the view that a transparent, robust and consistent 
process for dealing with complaints is a necessary part of any organisation and 
system.  It is unacceptable that those who find themselves in a situation where 
complaints need to be, or have been, made are unclear of the process to be followed 
– it is not supportive of achieving confidence in those that are clearly committed to 
the children’s hearing system. 
 
Ultimately, decisions on how they carry out these functions are a matter for the 
National Convener. 
 
In terms of initial process, Scottish Ministers will appoint the first National Convener 
as well as the board members of CHS.  This will be done in line with the public 
appointments process.  Subsequent National Convener appointments will be made 
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by the CHS Board.  As the Committee notes in the Stage 1 Report the National 
Convener and CHS will be accountable to Parliament through their annual reports 
which must include information on the carrying out of their statutory functions. 
 
The Scottish Government’s partners in the children’s hearings system have had 
some excellent opportunities to influence the shape of the National Convener’s role, 
within the context of the Bill’s provisions, at five system-wide partner engagement 
workshops held in May and June 2010.  Separate events were also held for 
safeguarders in June and for local authority staff in August.  We are using the 
outputs from these workshops to help frame the job description and person 
specification for the National Convener. 
 
In terms of experience and skills/qualifications, it is widely considered by our 
partners that the National Convener should have: 
 

 an excellent (possibly working) knowledge of the Children’s Hearing system 
and the wider issues affecting children and their families; 

 experience/understanding of working with volunteers; 
 strong leadership, interpersonal, motivational, communication and negotiation 

skills; 
 an understanding of the issues facing those within the existing system; and 
 the support of a Board which provides more specific experience and skills – 

i.e. finance/resources, project/change management, business/political 
acumen, PR/media etc; but 

 a legal qualification/background was not considered to be necessary by the 
vast majority of partners – experience within the system outweighed the need 
for formal qualifications. 

 
Upon appointment the National Convener will be responsible for identifying and 
prioritising the tasks that will best deliver the functions of the role.  Partners 
suggested at our engagement events that the National Convener should, for 
example: 
 

 assess/evaluate how the system presently operates to identify the areas 
requiring improvement and elements of best practice that could be adopted as 
national policy/standards; and 

 draw on information gathering work already undertaken - for example, partner 
views shared through consultation responses and events, reasons for 
resignation from panels, understanding the varying features and needs of 
urban and rural communities. 
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2. CHILDREN’S HEARINGS SCOTLAND [LOCAL INVOLVEMENT] 

 The Committee agrees with the widely held view that the connection 
between the children’s hearing system and local communities is very 
important to the children and families who pass through the system. [68, 
291] 

 The Committee’s overarching concern, however, is to ensure that the 
quality of decisions made by hearings is as high as possible, in order to 
improve the lives of vulnerable children. The Committee, therefore, believes 
that, on balance, the opportunities that CHS will provide for promoting 
consistency in quality standards across the country can be grasped 
without undermining the principle of local community involvement. [69, 
292] 

 The Committee hopes that, with goodwill, the Bill’s objective of providing 
leadership from the National Convener and consistency across the system 
through CHS, whilst also maintaining a local connection through panel 
members and the local area support teams, can be achieved. [70, 293] 

 Nevertheless, the Committee remains concerned that the future direction of 
the children’s hearings system will, inevitably, be driven by the views of 
whoever is appointed as National Convener. As mentioned earlier, the 
Committee is concerned about how the National Convener will be 
accountable to the Scottish Parliament and how the connection between 
the children’s hearings system and local communities will be retained and 
developed. The Committee highlights this as an important issue to its 
successor committee and also asks the Scottish Government to explain 
more fully how it will ensure the accountability of the National Convener 
and how it will maintain, and develop, existing local connections. [71, 294] 

I agree with the Committee’s view that the connection between the children’s 
hearings system and local communities is very important.  It is a fundamental 
principle of Kilbrandon that I have consistently committed to uphold during the reform 
process. 
 
Lord Kilbrandon’s vision of local involvement centres around the involvement of local 
lay people in making decisions for vulnerable young people in their communities.  
That is what happens now and it is what will happen in future.  Under our proposals,  
there continues to be provision for hearings to be based in the relevant local 
authority for the child to whom the hearing relates and for children to continue to 
have their cases considered by lay panel members drawn from the child’s local 
community.   
 
This is entirely separate from the local authority role which is, and will continue to be, 
being responsible for providing the compulsory measures of supervision required by 
the hearing.  It is also separate from the local authority involvement in the provision 
of support to panel members which has developed since the inception of the 
children’s hearings system and further formalised in the Children (Scotland) Act 1995 
(“the 1995 Act”). 
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I am pleased that the Committee also agrees that the Bill provides an opportunity to 
make much need improvements to the system without compromising the principle of 
local community involvement.   
 

3. PROVISION OF LEGAL ADVICE TO HEARINGS 

 The Committee’s main concern is that the proposals in the Bill should not 
result in it taking longer for panels to reach decisions as a result of a 
possible need to wait longer than at present for legal advice. [297] 

 The Committee also seeks further clarity on exactly what is meant by legal 
advice, in what circumstances might the need for such advice arise and 
how it is envisaged that the need for it would be flagged up in advance. [6, 
80, 298] 

 The Committee, therefore, calls on the Minister and his officials to write to it 
in advance of Stage 2, providing further details on how he envisages the 
system for providing legal advice working in practice, including any 
proposed arrangements for training and guidance, in order that 
stakeholders and others may be reassured on these matters. [81, 299] 

Section 9 of the Bill makes provision for the National Convener to provide 
independent advice to children’s hearings about any matter arising in connection 
with the relevant functions of the hearing.  The independent advice for which the 
National Convener is responsible covers a wide range of procedural and legal 
issues.   
 
This advice can comprise:   
 

 Legal advice; 
 Advice about procedural matters; 
 Advices about the consequences of decisions of the children’s hearing; and 
 Advice about how decisions of the children’s hearing are implemented. 

 
There is no practical or legal difference between “legal” advice and “procedural” 
advice.  Any advice which relates to legal issues – whether procedural rules or 
matters of substantive law – is legal advice.  Issues of procedure, such as the type of 
disposal available or the period within which an appeal may be lodged, relate to the 
law and can have a profound effect on the substantive outcome. 
 
The hearing is a tribunal where those with a right or duty to attend are encouraged to 
share their views, and panel members - trained to assess these views in the light of 
their own knowledge and experience - make decisions based on the discussion that 
has taken place.  This means that anyone in the hearing can make a submission to 
the hearing and the panel members can seek such submissions from any participant. 
 
There may be occasions where, on taking the views of others in the room the 
hearing will feel it necessary to seek independent advice.  It is for these occasions 
that the National Convener will need to ensure that such advice is available and 
accessible to panel members.  No other party in the hearing will have the statutory 
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power to seek advice from the National Convener.  It may also be necessary for a 
pre-hearing panel to seek such advice.  
 
Informal evidence suggests that the types of issues which are regularly raised in 
hearings, and on which reporters provide a view at present tend to relate mainly to: 
 

 Permanency hearings; 
 Criminal advice hearings; 
 Hearings where movement restriction conditions are being considered; 
 Hearings where parenting orders/local authority accountability may be an 

issue; 
 The criteria for secure accommodation; and 
 When grounds for referral are partly accepted and partly rejected by the child.  

 
These appear to be issues on which written reference materials could be used by the 
hearing.  Such advice could be prepared by the National Convener and provided in 
every hearing centre.    
 
The provision of reference materials could build on current arrangements whereby 
step-by-step guidance is provided by the Children’s Hearings Training Units on a 
number of procedures to assist panel members in a hearing. 
 
There may, however, be more complex issues on which it would be appropriate for 
the hearing to seek more advice than is available in the written materials.  This could 
for example relate to whether or not the test was met to justify the non-disclosure of 
information provided by a child or another person.  Whilst reference materials and 
training for panel members would be provided on this and other potentially complex 
issues, it is recognised that some additional advice may be sought and must be 
available while panel members become accustomed to using the new legislation. 
 
In these more complex circumstances, this may mean delaying a hearing, either 
temporarily while advice is sought or by arranging another hearing.  That would be a 
matter of judgement for the hearing.  It is expected that the need to delay a hearing 
in this way will occur only rarely. 
 
The final decision on how best to exercise this statutory duty will, however, rest with 
the National Convener.  We anticipate that there will be time for the National 
Convener to develop the provision in time for the transition to the new arrangements. 
 
The National Convener will also have responsibility for ensuring that panel members 
are effectively trained to work with the new arrangements including how and where 
to access independent advice.  We have established a Training sub-group of our 
Implementation Working Group to look specifically at the training needs of those 
working within the system and to make recommendations about training for the 
National Convener to consider. 
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4. FEEDBACK LOOP 

 The Committee has reservations in relation to the feedback loop as, 
although the rationale for a feedback loop is to inform panel members 
about the implementation of hearing decisions by local authorities, the Bill 
makes clear that general, rather than specific, information will be collated. 
The Committee has asked for clarification about how general information 
will be useful to panel members. [7] 

 The Committee believes that, although the proposed feedback loop would 
be helpful at a strategic level, it remains to be convinced that this proposal 
will achieve its objective of informing panel members of what happens after 
compulsory measures are agreed. [90] 

 The Committee notes the reasoning behind the proposal for a feedback 
loop and welcomes this as a useful step forward. [300] 

 However, the Committee believes that although consistency in training and 
in decision making can be valuable, one of the strengths of the system is 
that decisions can be made which are appropriate to the needs and 
circumstances of the child, and these can, of course, vary depending on 
the characteristics of the community where the child lives. It is important 
that the system retains this flexibility. [301] 

 The Committee believes that, although the proposed feedback loop would 
be helpful at a strategic level, it remains to be convinced that this proposal 
will achieve its objective of informing panel members of what happens after 
compulsory measures are agreed. [302] 

 The Committee, therefore, is inclined to agree with COSLA’s suggestion 
that the information supplied by local authorities would be more useful if 
collated and circulated at a local level. The Committee calls on the Minister 
to examine the practicalities of developing some form of localised feedback 
loop that would support and encourage the development of best practice 
and high quality decision making that would have regard to local 
circumstances and local resource availability. [91, 303] 

Section 173 of the Bill provides for the “feedback loop”.  It enables the National 
Convener to seek information about the implementation of compulsory supervision 
orders from local authorities and places a duty on local authorities to comply with 
such a request.  The National Convener may disclose this information to members of 
the Children’s Panel. 
 
I think this is a really helpful provision and I welcome the Committee’s conclusion 
that it will be a “useful step forward”.  I do however recognise the concerns raised by 
the Committee about its operation in practice.  We have done considerable thinking 
with partners on the operation of the feedback loop in recent months and have made 
significant progress in developing recommendations about how it will work.   
 
The easiest way to summarise this is to perhaps to set out the conclusions of the 
Implementation Working Group which had a detailed discussion about the feedback 
loop in July which reflected on the views expressed at the engagement events and 
recommended a number of key principles to underpin the operation of the feedback 
loop. 
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Purpose 

 to establish facts and a national evidence base; 
 to improve outcomes for the child and use of resources; 
 to assess the effectiveness of the system; 
 to identify national issues/trends/gaps; and 
 to support self evaluation of the wider system (i.e. not just local authorities). 

 
Opportunities offered 

 should be seen as exactly that – an opportunity, not a tool to single out local 
authorities; 

 key players within the Hearings system seem prepared to work collaboratively 
to take a self evaluation approach in order to improve outcomes for children; 

 can influence future policy based on evidence which is currently lacking; and 
 enable those within the Hearings system to talk confidently about it based on 

facts and figures – currently most issues appear to rest on anecdote. 
 
Information to be collected/shared 

 should look at information on a system wide basis – number/types of referrals, 
the decisions made etc in order to gain a full picture of how the system is 
operating; and 

 the reasons underpinning any instances of non-implementation. 
 
Information that shouldn’t be shared 

 individuals’ details – whether it be the child’s or social worker’s etc. 
 
Format of information 

 reports with context should be obtained – not purely statistics; 
 information should be accessible system wide, not just to panel members; and 
 the feedback of information to panel members should not just rely on written 

reports – opportunity should be there to provide context to information 
obtained and allow for discussion/questions to be answered. 

 
Timing 

 Quarterly reporting to tie in with SCRA’s cycle would be beneficial though final 
timescales need to be agreed between the National Convener and local 
authorities. 

 
During the Implementation Working Group’s discussion, some other key points were 
raised: 
 

 that looked after children away from home presented a model of reporting etc 
that could be looked into to inform the potential operation of the feedback 
loop; 

 that the feedback loop must be a cost-effective means of drawing on 
information already available (or where gaps exist, filling in those gaps) to 
facilitate better relationships on the ground; 

 that local authorities must not be singled out – this provision must be used to 
improve the system as a whole;  
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 that the definition of the purpose of the feedback loop is clear to all (that a 
case has been allocated in the letter and spirit of the decision taken); and 

 that perhaps not all within the system are clear about the meaning/ 
perceptions of implementation and what that then means for the child/family. 

 
I am confident that the information gathered through the feedback loop will be useful 
at both informing panel members about the impact of compulsory measures locally 
and at the strategic level.  The Bill provides for information to be gathered and 
shared locally by the National Convener.  It is very much the intention of this 
provision to give panel members information that is relevant to their local area with 
the aim of helping to inform and improve decision making.  An amendment will also 
be brought forward at Stage 2 to allow for sharing of the national picture that 
emerges from the information gathered. 
 
By giving the National Convener the power to collect and share information we can 
ensure that, through the area support teams, local panel members receive 
information about their local context and circumstances to help support and improve 
decision making.  The National Convener will also be able to gather national level 
data to help with the development of best practice and inform strategic planning and 
thinking, for example around training and development needs for panel members.  
 
The feedback loop is a topic of ongoing discussion with COSLA and other partners 
with a view to addressing concerns about the potential use and positive benefits of 
this power.  I am for example actively considering whether we should look to include 
the health sector in the gathering and feedback of information.  To maximise the 
impact of the feedback loop we want to create as full a picture as possible without 
imposing onerous reporting burdens.   
 
I do not share the concerns raised with the Committee that the feedback loop will be 
overly bureaucratic.  Partners assure us that much, if not all of the information to be 
gathered is already in the system but it is not currently gathered in a systematic way 
that facilitates it being shared effectively.  The National Convener and area support 
teams will be best placed to carry out this role, particularly if it is decided to extend 
the gathering of information to include health, and to generate both the local and 
national data that we are seeking. 
 
This is another new area of provision, and one which will be developed by the 
National Convener building on the outputs from the summer engagement events and 
the recommendations of the Implementation Working Group.  He or she will wish to 
consider carefully the kind of information that might be both valuable to panel 
members and available from local authorities.  I expect that the National Convener 
will also wish to discuss the frequency and timing of requests for reports with panel 
members and local authorities before deciding how things will operate. 
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5. ENFORCEMENT AGAINST LOCAL AUTHORITIES 

 The Committee notes the proposal that the current power to apply for an 
enforcement order be transferred to the National Convener, as principal 
officer of CHS. [304] 

 The Committee notes that the current enforcement power may only be 
exercised against local authorities and the Bill as introduced makes no 
proposals to change this. The Committee believes that, because children’s 
hearings’ decisions can only impose duties on local authorities, this does 
not take into account the role of other agencies in delivering services to 
give effect to these decisions. [305] 

 The Committee welcomes the Minister’s commitment to consider this matter 
further and will monitor the position at Stage 2. [306] 

I believe that the enforcement provisions are essential to help ensure that children 
receive the help and support that the Hearing has decided they should receive. 
 
It is the local authority which has a statutory obligation to look after and promote the 
welfare of children in their area – that is why the duty to implement compulsory 
supervision orders will be imposed directly on the local authority and not on other 
agencies.   I recognise that other agencies must play their part - we are committed to 
the Getting it right for every child (GIRFEC) approach and to multi-agency working in 
general.  I know that, for example, health services often play an important role in 
providing children and young people with the help and support they need in the 
implementation of supervision requirements in the current system. 
 
In recognising and supporting this multi-agency approach I think it is right that all 
involved should be held to account for the support they provide to children and 
young people who are under supervision.  I am therefore considering what 
proportionate and effective steps we can take to help achieve this.  It may not, for 
example, be appropriate to make health services subject to the enforcement power 
in the Bill.  There may be other, more proportionate ways to achieve the same effect.   
Health services are already directly accountable to the Scottish Government for the 
services they provide.  Ministers have the power to direct health services if there are 
particular concerns about the delivery or treatments and this could include concerns 
about the non-implementation of supervision requirements. There are robust 
performance management arrangements in place which include Cabinet Secretary 
led Annual Reviews as well as regular dialogue between Ministers and NHS Boards. 
 
Deliberations with health colleagues are ongoing, in particular whether amendments 
to the Bill are required or whether it will be possible to achieve our aims through 
other means.  As indicated above in section 4, I am also considering whether the 
health sector should be included in the feedback loop in order to help us gather 
accurate data on the implementation of the health elements of supervision 
requirements. 
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6. AREA SUPPORT TEAMS 
 

 Further to its earlier recommendations regarding the importance of 
maintaining local connections with the children’s hearings system, the 
Committee urges the Scottish Government to provide further guidance on 
this matter to provide reassurance to these stakeholder groups. [113] 

 The Committee recognises that the children’s hearings system hinges on 
the commitment of volunteer panel members. It is, therefore, essential both 
that the proposed changes command the support of panel members and 
that the changes enable panel members to be provided with as much 
support as possible to enable them to carry out their role effectively. The 
Committee believes that at least some of that support should be provided at 
local level, through the area support teams. [307] 

 The Committee accepts that the National Convener will have responsibility 
for delegating functions to area support teams but notes the concern across 
stakeholder groups about the lack of detail about the role of area support 
teams in the children’s hearing system. [308] 

 Further to its earlier recommendations regarding the importance of 
maintaining local connections with the children’s hearings system, the 
Committee urges the Scottish Government to provide further guidance on 
this matter to provide reassurance to these stakeholder groups. [309] 

I have noted the concerns of stakeholders and the Committee around area support 
teams. There are of course a variety of views on how best local support should be 
provided to panel members under any new arrangements.  Scotland has a diverse 
range of needs, reflecting the urban/rural geographical mix and it is vital that there is 
sufficient flexibility in the system to ensure these needs are met.  This is an area of 
provision which also clearly links to the issues raised around local connections. 
 
We have a good understanding of the type and range of work that is required to 
provide effective support to panel members.  That support will not change radically 
under the provisions in the Bill.  The Bill deliberately does not prescribe a one-size-
fits-all approach but allows for a mix of structures which allow for flexibility according 
to the needs of panel members and those of the communities that area support 
teams, and panel members, serve.   
  
Moving to the area support team model allows us to do 4 things: 
 
Provide local support to panel members - “local” means different things to 
different people – that was clear from our discussions in shaping this Bill and from 
our initial work on implementation.  It was also clear that panel members were 
nervous about being geographically detached from any support structures that might 
be put in place, i.e. through centralised headquarters.   But by making provision for 
area support teams, the Bill addresses that concern and ensures that panel 
members will be supported by those who work in and understand the local 
community.  It also provides for the National Convener to adapt support to meet the 
varying needs of panel members in all parts of the country.   

 
In making such provision,  Ministers were also mindful of the need to ensure the 
continued involvement of local authorities in shaping local support.  Therefore, the 
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Bill supports local authority involvement by putting in place statutory requirements for 
the National Convener to consult local authorities on the establishment of area 
support teams – and provide them with opportunities to nominate persons for 
appointment to these teams.    

 
While it is hoped that local authorities will continue to play a key role in supporting 
their local children’s panels, I believe it is right that statutory responsibility for the 
provision of that support is placed with the National Convener, and that there is clear 
accountability for delivering on that responsibility.   

 
Make best use of resources – I expect that the support provided under the new 
arrangements will be very similar to the best that is currently available – this is not 
about adding new or further tasks, it is about the best support being available 
consistently to all panel members across Scotland.  
 
We currently have 30 Children’s Panel Advisory Committees (CPACs) serving 32 
children’s panels across Scotland.  This suggests that administration of these 
committees is prone to some duplication of effort.  If we take the example of the 
national recruitment exercise,  all local recruitment campaigns require administrative 
support to arrange information evenings, distribute and collect application forms, 
arrange interviews, arrange references and Disclosure Scotland checks, liaise with 
Panel Chairs and CHTOs and Scottish Government and consider and recommend 
appointments.  It is a resource intensive exercise that is being carried out by 30 
different teams and is just one of the many functions of CPACs.   

 
Moving to the area support team model provides an opportunity to slim down from 30 
local support committees in keeping with Best Value and efficient public services.  
Scottish local authorities and other public bodies are seeking to improve the quality 
and efficiency of public services in Scotland – the Bill provides an opportunity to put 
in place support which not only meets the needs of panel members, but makes best 
and efficient use of resources while improving the effectiveness of support for panel 
members and ensuring that it is adaptable to meeting future demands. 

 
Improve standards – this is an area of improvement that can be realised through 
the reform agenda which the Bill underpins.  It is one issue on which there is partner 
consensus on two fronts: that implementation of nationally standardised practice 
against quality benchmarks is vital; and that the opportunities provided by the Bill to 
put this is place are very welcome.   

 
The Committee will be aware of the support expressed in both written and personal 
evidence.  A key weakness of the system has been the inability to introduce and 
implement standardisation.  This weakness has been identified by CPAC and panel 
members who have tried to address it.  It is unfortunate that their efforts have not 
always been widely supported and uniformly implemented by others in the system. 
Wide interpretations of best practice has led to too much variation under the guise of 
meeting local needs.  I believe this is a crucial aspect of the system that must be 
improved if we are to ensure that every child receives the same high standard of 
support not just in hearings but throughout their experience of the children’s hearings 
system.  It is intrinsically linked to the introduction of accountability not just in respect 
of the National Convener, but across every aspect of the system.   
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Introduce accountability – accountability is much needed in the system: it is crucial 
if we are to see the improvements that are needed in the system and crucial to the 
continued success of the children’s hearings system. 

 
Again, evidence has supported the need for clear routes of accountability, not only to 
improve standards but to provide reassurance that these standards will be met by all.  
In terms of area support teams, this comes back to the provisions for clarifying where 
statutory responsibility for delivering key functions lies – with the National Convener.  
For the first time all volunteers in the system will have assured support mechanisms, 
guaranteed through legislation.  Panel members will know what kind of support they 
will receive and who will provide it, consistently and to the same standard across the 
country.  We know that some panel members are lost to the system due to 
dissatisfaction with the support they receive and a perceived lack of 
acknowledgement of the value of their contribution. 

 
This is a system that depends on the contribution of volunteers.  We cannot continue 
with a situation where support for these volunteers is not sustained and consistent.  
Nor can we continue with a situation where some volunteers do not feel valued due 
to a lack of first-class support.  Support for panel members must be high quality and 
consistent and not dependent on the good will and “in-kind” support that many 
receive at the moment.  The establishment of a bespoke national body, a National 
Convener and area support teams provides the support and recognition necessary to 
sustain the volunteer commitment on which the children’s hearings system depends.  
It places that on a firm, legislative footing which is a tangible improvement on the 
current levels of support enjoyed by many panel members, but not by all. 
 
All four of these objectives have the broad support of stakeholders.   
 
Details of functions 
 
The 1995 Act provides for local authorities to have statutory responsibility for the 
establishment of CPACs.  It does not specify the statutory functions of these 
Committees, or the level of support that local authorities should provide for panel 
members.  As a result the involvement of local authorities in CPACs and panels is 
variable across the country and vulnerable to change should a local authority choose 
to focus on other priorities.  The Bill sets out the functions of the National Convener 
that may be delegated to area support teams and provides absolute clarity on where 
statutory responsibility for supporting panel members lies.   
 
Principal among these are: 
 

 Selection of members of a children’s hearing, ensuring suitable gender mix 
and that members, wherever practicable, are drawn from a child’s local 
community (section 6); and  

 
 Arrangements for the recruitment of panel members (schedule 2). 

 
The potential functions of area support teams was the subject of workshop 
discussions in the 5 stakeholder engagement events.  There is broad consensus 
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among attendees that the functions are the right ones.  There was also general 
support for the implementation of consistent recruitment, appointment and re-
appointment processes.   
 
The practical operation of area support teams is the focus of further stakeholder 
engagement. The range of tasks and balance of responsibility between volunteers 
(CPAC and panel members) and employees is subject to variability across the 
country.  It will be important to agree how best key functions can be carried out by 
area support teams and by whom, and, for example, where current duplication can 
be eliminated to make best use of available resources.  
 
Officials are therefore working with local authority volunteers and staff to identify the 
range of tasks currently undertaken in support of the children’s panel in local 
authorities, and by  whom.  A detailed analysis by local authority is being developed 
and will be used to create a national picture of the support functions currently carried 
out and by whom.  It will also illustrate geographic differences in support needs and 
aspects of provision that are common to all CPACs. 
 
This analysis will support work on shaping potential options for framing the location 
and staffing levels of area support teams.  It will enable area support team models to 
be developed on the basis of need, geographic challenges and opportunities and 
crucially on the level of panel business carried out in each authority. The models that 
emerge will be discussed with stakeholders and views on each option (e.g. number 
and location of area support teams) will be available for the National Convener to aid 
his/her formulation of final decisions on which further consultation will be undertaken.   
 
I believe that taking such a partnership approach to moving forward with the 
development of area support teams will provide the assurance that the Committee 
has tasked the Scottish Government with providing for stakeholders. 
 
 
7. THRESHOLD FOR REFERRAL 

 The Committee notes the concerns raised by some witnesses in relation to 
sections 58 and 59. The Committee is aware that many people within the 
system consider the reporters’ role as gatekeeper to the children’s 
hearings system to be an important safeguard in the system and believe 
that the current provision should be retained. [123, 311] 

 The Committee, therefore, calls on the Scottish Government to explain if 
this proposed change was intentional and, if so, the rationale for the 
change. [124, 312] 

The wording in these sections is intentionally different from that in the 1995 Act.  It is 
designed to reflect the growing practice of multi-agency pre-referral partnerships that 
have grown under GIRFEC and to be consistent with the principles of GIRFEC and 
the work around early and effective intervention. 
 
Until 2006-07 there was a trend of increasing numbers of children being referred to 
the children’s reporter without any assessment as to whether the child’s 
circumstances would merit compulsory measures of supervision.  This placed an 
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increasing burden on the Scottish Children’s reporter Administration (SCRA) and ran 
contrary to GIRFEC principles.   
 
A range of initiatives were introduced by the Scottish Government and at local level 
to facilitate decision making across agencies to identify appropriate routes of action 
to take when there are concerns about a child, including whether to refer to the 
children’s reporter.  SCRA published research findings in April 2010 that found that 
these pre-referral screening processes are having a positive impact in reducing 
inappropriate referrals to the reporter.   
 
The provisions in sections 58 and 59 were designed to further support this practice 
and to help ensure that only those children who are in need of compulsion are 
referred to the reporter.  I have however looked again at these provisions in the light 
of the Committee’s report and comments and concerns from other partners that the 
threshold for referral was too high and that there was the potential for overlap with 
the role of the reporter.  I will therefore bring forward amendments at Stage 2 to 
address these concerns. 
  
 
8. SAFEGUARDERS 

 The Committee requests, therefore, that the Scottish Government provides 
fuller clarification on the decision to rule out a national body for 
safeguarders and what the indicative costs of such a body were.  [137, 316] 

 The Committee also calls on the Minister to provide more detailed 
information on how the “consistent approach to the recruitment and 
training of safeguarders, reporting officers and curators ad litem” 
recommended by the Gill Civil Courts Review will impact on safeguarders 
for children’s hearings. [138, 317] 

 The Committee also agrees with witnesses that it would have been helpful 
to set out clearly in the Bill the role of safeguarders, as it is currently set 
out in the Children (Scotland) Act 1995 and, therefore, calls on the Scottish 
Government to consider amending the Bill at Stage 2 to provide a clear 
definition of the role of safeguarders within the children’s hearing system. 
[144, 319] 

 The Committee notes that it is the practice in some parts of Scotland for 
sheriffs to appoint a curator, rather than a safeguarder. The Committee 
seeks clarification on how the Scottish Government arrived at its position 
on this issue. [147, 320] 

Management of safeguarders 
 
The Committee recognised that it would be inappropriate to place the management 
of safeguarders within either SCRA or CHS.  However, it tasked the Scottish 
Government with reconsidering other alternatives for a consistent national approach 
to the management of safeguarders, provide indicative costs of a national body for 
safeguarders, and clarify how provisions in the Bill will address the issues raised in 
Lord Gill’s Civil Courts Review. 
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Further consideration has highlighted a potential option for the national management 
of safeguarders:  that Scottish Ministers take statutory responsibility for ensuring the 
effective management of safeguarders and that this service is delivered under 
contract by another organisation (this could not be SCRA or CHS), in line with the 
regulations that are put in place.  We have discussed this proposed approach 
informally with members of the children’s voluntary sector and SCRA who are  
confident that there are organisations with the capacity and expertise to take on this 
role.  
 
This proposal will address the concerns expressed by the Committee and others 
about the current arrangements for managing safeguarders.  It would remove 
safeguarders from local authorities, place them in one national panel and place 
responsibility for consistent and effective management with an independent 
organisation under contract to the Scottish Government. It would facilitate the 
establishment of national standards for the recruitment, training and monitoring of 
safeguarders.  This proposal has been discussed with the Scottish Safeguarder 
Association. 
 
To progress this proposal, the funding that is currently held by local authorities to 
recruit and pay for safeguarders would require to be reclaimed by the Scottish 
Government to fund the contract. It is not expected that this funding will provide the 
full cost of the contract – further work on the likely overall cost is underway.  
Whatever the overall cost is, I am confident that it will be significantly less than for 
the establishment of a bespoke national body.  The establishment of a new body 
would incur considerable start-up, administrative and corporate services costs and 
given the small numbers involved I believe that national oversight of the 
safeguarders by contract is a proportionate solution.  Any additional cost of these 
new arrangements will be met by the Scottish Government. 
 
I intend to bring forward Stage 2 amendments that would make provision as above. 
 
The Gill Review considered that a number of improvements were required to the 
safeguarders service (which extended to reporting officers and curators ad litem).  
These were: 
 

 An open, fair and transparent system of recruiting panels of people from 
whom curators, reporting officers, safeguarders and reporters can be 
appointed by the court; 

 
 Clarity and consistency as to the qualifications and experience required for 

each type of appointment; 
 

 Rates of remuneration which reflect the actual work required to fulfil the remit 
of the particular appointment; 

 
 Access to appropriate induction and training for people appointed to panels, 

as well as opportunities for continuing professional development and the 
sharing of good practice; 
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 Clarity for the appointees as to what is expected of them. For some 
appointments this may be laid down in rules of court, for others it may be 
appropriate to have non-statutory guidance.  In any event, the sheriff or 
children’s hearing making the appointment should always ensure that the 
person appointed is clear as to what is required of them, if necessary by 
specifying this in detail; and 

 
 A system for monitoring the quality of the work done and reports provided by 

appointees and for dealing with situations where they fall below the standard 
expected.   

 
The Gill Review considered it would be necessary for a number of bodies to work 
together to achieve these outcomes, and suggested that the courts, Scottish 
Government, local authorities, SCRA, the Scottish Legal Aid Board (SLAB) and the 
legal professions all have an interest.  The Review did not recommend that a body 
be established to take these reforms forward. 
 
The regulation making powers in s30(2) of the Bill provide the means to make the 
necessary improvements to the safeguarder service to meet the recommendations 
made by Lord Gill.  Work has already begun with safeguarders to scope out the 
potential content of regulations that would be the subject of further consultation in 
future. 
 
I therefore do not propose to make further amendments to safeguarders provision in 
this respect. 
 
The Committee is correct in identifying the varying practice in some courts of a 
preference for appointing curators ad litem rather than safeguarders and that the 
draft Bill contained provisions to prevent such appointments. 
 
This proposal was strongly supported by the Scottish Legal Aid Board.  However, 
others were less supportive.  The appointment of curators ad litem does not seem to 
be a national situation.  It seemed more of an issue of practice of particular Sheriff 
Courts and one which did not require a legislative prohibition.  On early discussion 
with the Scottish Safeguarders Association they did not express a preference for 
retaining the prohibition, although it is noted that position may have changed during 
evidence sessions. 
 
I do not intend to bring forward amendments at Stage 2 to revert to the position in 
the draft Bill.   
 
Role of safeguarders 
 
I agree with the Committee and others that the Bill would benefit from a definition of 
the role of safeguarders.  I therefore intend to lodge an amendment at Stage 2 which 
will clarify the role of safeguarders, similar to that defined in the 1995 Act.   
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9. LEGAL AID 

 It is the Committee’s view that is unlikely that extending legal aid to 
hearings will alter radically the nature of the hearings system in Scotland. 
However, this will depend on panel chairs being effectively trained to 
manage legal representatives’ participation within the hearing and on 
family lawyers being appropriately trained in the ethos and aims of the 
children’s hearings system. The Committee considers it essential that 
measures be put in place to ensure that such training takes place. [170, 323] 

Arrangements are being put in place to ensure that panel members and others within 
the hearings system receive the training they need in order to operate the new 
arrangements that the Bill and wider reforms will introduce.  I would expect that this 
will include training for panel members on the chairing of hearings under the new 
arrangements including how the new legal representation scheme will work and on 
working with legal reps. 

The Bill provides for a register and a code of practice to ensure that those state-
funded solicitors appearing before a children’s hearing demonstrate the appropriate 
skills, knowledge and experience to work in the hearings environment.  SLAB will 
monitor compliance with the code and will have the power to remove from the 
register a solicitor or firm for failing to comply with it. 

Legal Aid for safeguarders 

 The Committee welcomes the Minister’s commitment to address the 
omission within the Bill to extend legal aid to a safeguarder when appealing 
against a decision of a children’s hearing. [325] 

The Bill makes provision for an independent right of appeal by safeguarders.  
However, the Bill remains silent on the availability of legal aid to support 
safeguarders in pursuing a review of a decision of a hearing.  This omission was 
raised during evidence sessions and assurance was given to address the issue of 
legal aid for Safeguarders. 
 
I intend to bring forward a Stage 2 amendment that would allow safeguarders to 
apply for legal aid. 
 
 
10. GROUNDS FOR REFERRAL 

 The Committee welcomes officials’ undertaking to consider whether a 
separate ground is required for forced marriage or if it could be covered 
by section 65(2)(e)(ii). The Committee calls on the Scottish Government 
to discuss this issue further with the SCRA and report back to the 
Committee in advance of Stage 2. [181, 327] 

The Scottish Government has discussed this matter with SCRA during the 
development of the Bill and jointly concluded that there was no current need for a 
separate ground for forced marriage. The “lack of parental care” ground for referral, 
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both in the 1995 Act and in the Bill provides a route of referral for young people at 
risk from, or a victim of, forced marriage. In addition, section 65(2)(e)(ii) of the Bill 
also provides a ground for referral where “the child's health, safety or development 
will be seriously adversely affected". 
 
I recognise that the consequences of forced marriage can be devastating for young 
people, with them often becoming estranged from their families and wider 
communities; losing out on educational opportunities as they are taken prematurely 
from school; suffering domestic abuse; and/or having a high rate of self-harm and 
suicide.  
 
I also understand that the Scottish Government will be bringing forward a Bill on 
forced marriage issues in the coming months.  I would hesitate at this time to bring 
forward amendments that would put in place a ground for referral due to forced 
marriage.  It would seem more appropriate to reconsider this position after that Bill 
has had due Parliamentary scrutiny.   
 
I am however aware that there is no provision in the Bill to amend the grounds for 
referral outlined in section 65.  I therefore intend to bring forward amendments that 
would allow for amendments to be made to section 65 through secondary legislation 
should evidence support a need for future amendments.  This would allow for 
suitable amendments to be made in this respect in future, including around forced 
marriage, if that is considered appropriate.  Any such secondary legislation to amend 
section 65 would be subject to affirmative procedure to ensure an appropriate level 
of parliamentary scrutiny. 
 
 
11. CRIMINAL RECORD [DISCLOSURE / ROA] 

 The Committee highlights its own concerns, as well as those raised with it, 
that using the offence ground for referral can result in a child having a 
criminal record into adulthood. The Committee considers that this 
consequence has the potential to be disproportionate in some instances of 
relatively minor criminal behaviour. [12] 

 The Committee remains concerned that the issue of children carrying a 
criminal record into adult life has not been satisfactorily resolved. On the 
one hand, the Committee acknowledges that it is important that, where a 
child has committed a serious offence and may potentially offend again and 
be a danger to others, it is essential that that information be disclosed to 
those who need to be aware of it, at the appropriate time. On the other 
hand, children who have committed less serious offences should have the 
opportunity to turn their lives around and should not necessarily have to 
carry a criminal record, with the potentially damaging impact on their 
employment prospects that it brings, into adult life. [202] 

 The Committee notes the Minister’s suggestion that the ground for referral 
at section 65(2)(m) could be used for minor offending behaviour. The 
Committee also notes that it is the reporter’s decision on which ground a 
child is referred to a hearing and that the Scottish Government would have 
no control over the decisions made by reporters. The Committee does not 
regard the Minister’s suggestion as a solution that gets to the heart of the 
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problem. The Committee calls on the Minister urgently to consider this 
matter in more detail before Stage 2.  [203, 330] 

I share the concerns of the Committee and those who gave evidence during Stage 1 
regarding the current recording of information relating to the acceptance or 
establishment of grounds for referral in a children’s hearing.   Currently, any child 
who accepts (or has established) offence grounds for referral which result in a 
supervision requirement, will have that offence treated as a conviction for the 
purposes of disclosure certificates, regardless of the severity of the offence and this 
will be subject to normal disclosure rules.  This means that in most cases the offence 
will remain on disclosure certificates until they reach the age of 40. 
 
I wrote to the Committee in May this year to indicate my support to end the current 
situation whereby under some circumstances some offences can be disclosed over a 
long period of time and in a manner that it disproportionate to the offence.   
 
I think it right that serious offences ought to continue to appear on disclosure 
certificates in the interests of public safety.  This would only occur when that 
individual is seeking employment that involves being in a position of trust or working 
with vulnerable groups.  I therefore confirm my intention to bring forward 
amendments at Stage 2 which would have the effect of achieving the correct balance 
between the rehabilitation of individuals who conducted offending behaviour as 
children and public safety of children and vulnerable adults. 
 
 
12. APPEALS TO THE SHERIFF 

 The Committee notes the proposals relating to appeals to the sheriff but 
seeks clarification from the Scottish Government about the implications of 
extending his/her powers to intervene where an appeal has been rejected.  
[13] 

 The Committee notes the Scottish Government’s intention in relation to 
appeals to the sheriff, as set out in the Policy Memorandum, to clarify the 
scope of appeal and remedy the ambiguity of current powers. [213, 331] 

 The Committee remains to be convinced, however, about how the 
extension of sheriffs’ powers under section 151 can be seen in this light. 
The Committee believes that the extension of powers has the potential to 
undermine the role of the children’s hearings system in making decisions 
regarding compulsory measures for children. The Committee calls on the 
Minister to provide further information on the Scottish Government’s 
thinking behind this provision ahead of Stage 2. [214, 332] 

I note that the Committee accepts that the Bill reflects the current range of powers 
available to a Sheriff when considering an appeal to a decision of a hearing but has 
asked for further information on the rationale behind the Sheriff’s powers when 
confirming a decision of a hearing at s 151(1) of the Bill. 
 
The Committee seeks an explanation of the provision in s151(3)(b) and (d) of the Bill 
which allows the Sheriff, on being satisfied that a decision of the hearing was 
justified, to make, continue, vary or terminate any order or warrant which is in effect.  
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The sheriff must be satisfied that the circumstances of the child have changed since 
the decision was made by the hearing before these powers are available. 
 
This is one of four steps that a Sheriff may take, on deciding to uphold the decision 
of the children’s hearing, which include the power to refer the matter back to the 
hearing for further consideration.  This power is intended to address situations where 
the circumstances of the child change significantly in the period between the 
decision of the hearing and the consideration of the appeal.  An example of a 
situation when this might arise is where the child is placed in residential or secure 
accommodation. 
 
We anticipate use of this power to be rare.  It may be used, for example, to release a 
child from secure accommodation when the child’s continued stay there could no 
longer be justified, whilst awaiting a further children’s hearing to consider a more 
appropriate disposal.  The sheriff, when hearing the appeal against the original 
order, makes a decision on whether that decision made by the children’s hearing 
was justified at the time it was made.  For this reason, the powers at section 151(3) 
may only be used when there has been a change in circumstances since that time.  
Subsection (4) further provides that the use of this power does not prevent the 
hearing from continuing, varying or terminating the order or warrant.   
 
Currently in the example given above, a hearing could be convened within 3 working 
days, but as there would be insufficient time to distribute or consider papers, the 
hearing would be unlikely to make a substantive disposal and would likely defer 
making a decision to a subsequent children’s hearing. 
 
While this would be entirely appropriate for the majority of compulsory supervision 
orders, I find it unacceptable that a child’s liberty could be restricted for longer than is 
absolutely necessary, even on rare occasions. 
 
It is not anticipated that this power would be used frequently even in these 
circumstances as there will be measures available to ensure that any child in secure 
care accommodation remains there only for so long as is necessary.  We also know 
that practice in the sheriff court, particularly around the use of powers of appeal, has 
shown that sheriffs do not wish to override or undermine the decision of a children’s 
hearing.   
 
However, we are aware of occasions where a child has remained in secure care 
accommodation while a case is remitted back to the hearing by a sheriff.  Therefore, 
we think it necessary to retain this power in the Bill. 
 
Given this clarification I hope the Committee will understand why I don’t propose to 
lay a Stage 2 amendment.   
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Concurrent appeals to sheriff principal and Court of Session 

 The Committee notes the Minister’s undertaking to address the current 
situation whereby appeals can be made to both the sheriff principal and the 
Court of Session concurrently. The Committee will monitor developments 
on this at Stage 2. [215, 333] 

Section 157 of the Bill allows a person to appeal by stated case to the sheriff 
principal or the Court of Session against a determination of the sheriff.  This is a re-
statement of the right at section 51(11) of the 1995 Act.  The Committee posed the 
question of whether having an appeal to both the sheriff principal and the Court of 
Session was an anomaly.  Section 157, however, allows an appeal either to the 
sheriff principal or the Court of Session.  It does not permit an individual to raise 
appeals in both forums.   
 
The appeal route is a linear process.  Where an appeal is made by stated case an 
application for a stated case will require to be lodged with the sheriff clerk.  The 
appellant will elect the appeal route at that stage – either to the sheriff principal or 
the Court of Session.  Any cross-appeal made by another person with an appeal 
right (listed in subsection (3)) would be part of the same process. 
 
I have therefore considered the matter further and determined that there is no 
anomaly.  The provision is consistent with the normal civil court processes.   
 
 
13. DEFINITION OF RELEVANT PERSON 

 The Committee has significant concerns that the changes to the proposals 
to narrow the definition of a relevant person will exclude a number of 
people who rightly fall within the current definition. Although the Bill 
includes a mechanism for people to be deemed a relevant person, the 
Committee has concerns about how this will work in practice, be 
consistently applied across Scotland and the length of time this status will 
apply for. The Committee has highlighted its concerns to the Scottish 
Government and asked for a response in advance of Stage 2. [14] 

 The Committee notes the proposed changes to business meetings, to be 
re-named pre-hearing panels, and, especially, the participation of the child, 
relevant persons and safeguarders. [230] 

 The Committee also notes the Minister’s statement that the changes to the 
definition of relevant person seek to “clarify the criteria for who will 
automatically receive relevant person status”. [231] 

 The Committee believes, however, that this clarity would be achieved at the 
expense of those who would have to apply for relevant person status. This 
includes those who would have been covered by the existing provision of 
any person who ordinarily has charge of, or control over, the child and 
who, under the Bill, would have to show their significant involvement in the 
child’s upbringing. This would include unmarried fathers with a contact 
order, guardians and adoptive parents. The Committee notes the concerns 
raised in this regard by panel chairs and other hearing participants and 
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their preference for the definition used under the Children (Scotland) Act 
1995 to be updated and retained. [232] 

 The Committee notes the concerns raised with members about the 
interpretation of significant involvement and the need to ensure that 
applications to pre-hearing panels held across Scotland are considered in a 
consistent way. [233] 

 The Committee also notes the issues raised by its adviser regarding 
drafting points, which are listed in Annexe F. It is the adviser’s view that the 
Bill will require substantial amendment if the new provisions are to work in 
practice.  [234] 

 Accordingly, the Committee shares the concerns raised in relation to the 
change in definition of relevant person from the Children (Scotland) Act 
1995. The Committee believes that the Scottish Government has not given 
sufficient reason for this change in definition and urges the Scottish 
Government to provide further information regarding its decision. [235, 339] 

 The Committee also notes the need for the review of relevant person status 
throughout a child’s passage through the children’s hearings system 
highlighted by some witnesses. The Committee believes that this omission 
in the Bill should be addressed and further recommends that, as provisions 
to take account of changing circumstances are set out in other parts of the 
Bill, a similar provision be included in relation to relevant person status at 
Stage 2. [236, 340] 

The intention behind the new criteria for relevant person status is to provide clarity.  
Evidence of a person’s automatic status as relevant person will be a matter of legal 
certainty.  A person will now receive that automatic relevant person status where 
they have parental responsibilities or rights in respect of a child.   
 
The current definition of “relevant person” applies a legal test but also a factual test 
(a person who “appears to be a person who ordinarily (and other than by reason only 
of his employment) has charge of, or control over, the child” is a relevant person).  It 
is this latter test which has been prone to inconsistent application -  for example, 
around those with contact orders.  In addition, and more importantly, there is no 
mechanism to challenge the way in which that test has been applied.  For example, it 
is not always the case that an unmarried father with a contact order would be a 
person who ordinarily has charge of, or control over, the child.  That will depend on 
the facts and circumstances of each case.  But, for the father who believes that he 
does meet this test, there is no forum for him to argue this.  The Bill therefore puts in 
place provisions that are intended to safeguard the rights of  persons who may be 
significantly involved in the child’s upbringing by ensuring that the decision making 
on that question is carried out by the hearing.  The Bill allows the individual to claim 
that status and present their case and, in the event that the hearing determines that 
the test is not met, to challenge that.    
 
The test for determining whether a person should be treated as the child’s relevant 
person is whether they have, or have recently had, a significant involvement in the 
child’s upbringing.  This is intended to take in people who provide a significant 
amount of care for the child and who have an important role to play in making 
decisions on the child’s upbringing for example, choice of school or medical 
treatment.  This could capture, for example, the unmarried father who is fully 
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involved in the life of the child, but without the benefit of being named on the birth 
certificate, if the test was met.  The test would be applied to the relationship between 
the person and child, rather than the family status of the adult.    
 
I regard this test as significantly clearer than the current “ordinarily in charge of, or in 
control of” test.    Indeed, it is our view that the current test casts a potentially wider 
net than that proposed in the Bill, but the central issue is ensuring that it is relevant 
persons who are provided with this unique status and the duties and rights that come 
with it and that the decision as to whether that test is met is made by the children’s 
hearing having heard from the individual, child and other relevant persons.   
 
As with all new legislation, training and guidance will be provided in this respect.  
The provisions in the Bill will create a transparent process for seeking a 
determination on an individual’s status as a relevant person, and uphold the rights of 
both those who wish to seek such a determination and those who also have a say in 
the matter – the child and other relevant person/s.  Discussion and decisions will be 
held in the same open and inclusive forum as the children’s hearing, and that 
decision (the only decision of a pre-hearing) can be appealed to the sheriff court. 
 
I accept the Committee’s comments on this point, and the unease of some 
stakeholders, but believe that these criteria are the most appropriate way of 
managing decisions on who should be a relevant person.  The clarification will help 
promote the best interests of the child by enabling the hearing to hear directly from 
those who have a significant involvement in a child’s life, and therefore a justified 
role in the hearing, to help that hearing take the best decision for that child.   
 
On this basis, I do not intend to put forward any amendments at Stage 2 on this 
particular issue. 
 
However, on the question of the definition at section 185, I accept that the definition 
does not currently include guardians who may assume parental rights and 
responsibilities in respect of a child.  We intend to lodge an amendment at Stage 2 to 
rectify this position.   
 
We are also considering the position of individuals who are not relevant persons, and 
who do not obtain the deemed relevant person status, but who have contact rights in 
respect of the child with a view to allowing them to safeguard those rights.   
 
The Committee has also raised concerns about the lifespan of a deemed relevant 
person determination and the need for a review.  I accept that there should be in 
place a process to review that determination if it is appropriate.  I therefore intend to 
lodge an amendment at Stage 2 which will allow a review of the original 
determination to grant a person deemed relevant person status. 
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14. VOICE OF THE CHILD   

 The Committee heard representations relating to strengthening the voice of 
the child within the children’s hearing and support for a report on the child’s 
view to be produced for hearings. The Committee recommends that the 
Scottish Government give consideration to this proposal in advance of 
Stage 2. [16, 254, 344] 

I am in complete agreement with the Committee and partners in the hearings system 
that the voice of children and young people must be heard.  More widely it is clear 
that we also need to improve the support that children and young people receive 
throughout their time in the system to help ensure that they are better prepared and 
supported when they come to Hearings and are able to engage and participate 
effectively.   
 
It is clear that, for the majority, this is not currently the case.  Consultation work, such 
as that recently taken forward by the Children’s Parliament1 on our behalf, and Big 
Words and Big Tables2, clearly demonstrate children’s views that they do not always 
feel properly supported or able to participate.  Children and young people do not 
always understand the papers they have been sent, the reasons why they have been 
referred to a Hearing and in some cases, the decision that the Hearing has made.   
 
I believe that improving the experience of children and young people throughout their 
time in the hearings system is key, and I have therefore considered the possibility of 
a report on the child’s views in advance of hearings in that context. 
 
From examining the issue it is apparent to me that the systems and mechanisms are 
already in place to facilitate children and young people getting the support they need 
and, in particular, having their say.  For example: section 16 of the 1995 Act 
(replicated in section 26 of the Bill) provides that hearings and sheriffs must seek 
and take account of the child’s view; the single child’s plan delivered through the 
GIRFEC approach should clearly set out the views of the child for the hearing; SCRA 
has a “Having Your Say” form to help children and young people put their views 
across to hearings; section 11(1) of the 1996 Rules (replicated in s77(1) of the Bill) 
provides that a child may take a “representative”, who could advocate or speak on 
their behalf, with them to a hearing; and safeguarders can be appointed to act in the 
best interests of children.   
 
The key issue that I have been considering is what we need to do to make sure that 
these provisions work more effectively in future.  That children and young people do 
feel effectively engaged and able to participate and that their views are taken 
seriously by the hearing.  Embedding GIRFEC consistently across Scotland will be 
crucial to this.  The Highland Pathfinder Evaluation report3 (December 2009) 
identified improved outcomes for children and young people including that two thirds 
of children with a single plan showed improvements in their well-being.  And with the 

                                            
1 http://www.childrensparliament.org.uk/ 
2 http://www.scotland.gov.uk/Publications/2006/04/27142650/0 
3 http://www.scotland.gov.uk/Topics/People/Young-People/childrensservices/girfec 
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GIRFEC approach being progressively adopted across Scotland we can reasonably 
expect an improvement in the quality and outcome focus of children’s plans that the 
children’s hearing systems will consider in future.    
 
I do however recognise that GIRFEC is not universally embedded as yet and that 
gaps do exist.  There are still children coming to hearings whose views have not 
been provided to the hearing or whose single plan is not considered to be particularly 
clear or helpful.  Further work is required and the full implementation of GIRFEC 
remains one of my highest priorities.  Senior officials wrote to heads of service in a 
number of geographical areas on 27 July to offer the Scottish Government’s support 
in the next stage of implementing GIRFEC.  This followed the Children’s Summit on 
23 June at which the Cabinet Secretary launched the Guide to implementing getting 
it right for every child.   
 
In considering what steps we can take now to help improve things, I do not believe 
that the answer lies solely in legislative change.  It is not just about imposing new 
statutory duties etc, rather it is as much, if not more, about changing practice and the 
culture that underpins it.  For example: that all children and young people are 
properly supported to engage effectively with the system; that their views are, as a 
matter of course, recorded and passed to children’s hearings in a clear and 
accessible format; and that panel members routinely give them the opportunity to 
have their say in hearings.  My officials will continue to take forward work with 
partners to consider how best this can be achieved.   
 
Notwithstanding that, I believe that the Bill and the secondary legislation that will sit 
beneath it offer a good opportunity to place further emphasis on support for and the 
views of children in the hearings system to help accelerate the improvements and 
culture change we all want to see and that our partners agree is needed.  I therefore 
intend to bring forward relevant amendments at Stage 2 and I will also ensure that 
we place increased emphasis on the views of the child in the Rules to be made 
under section 170 of the Bill which will update and replace the existing 1996 Rules.  
These amendments will help ensure that a report of the child’s views is made 
available to all hearings, that all hearings do more to seek the views of children and 
that the effectiveness of these measures is monitored.  
 
These changes to the law must be sufficiently flexible to fit with GIRFEC and with the  
new arrangements for supporting children and young people in the hearings system 
which emerge from our ongoing consultative work with partners.   
 
 
15. CHILD CONFIDENTIALITY [WITHHOLDING INFORMATION] 

 The Committee notes the strength of the evidence it took on the dangers of 
introducing a confidentiality provision at section 171. The Committee 
recommends that the Scottish Government provides more information on 
its thinking behind this provision and, particularly, its bearing on relevant 
persons’ ECHR rights. [17, 261, 346] 

This issue was raised in the consultation paper Strengthening for the Future as 
something that was thought to be well supported.  Responses to that consultation 
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were supportive, although some reservations about potential conflict with human 
rights were expressed. 
 
The provision in the Bill is intended to provide a hearing with the power to withhold 
information about the child to whom the hearing relates from a particular person  
when the hearing considers that its release to that person would place the child’s 
welfare at significant risk.   The information concerned may be information provided 
by the child, or by another person, and the power could be used even where the 
hearing has a duty to provide information, for example under section 76. 
 
In determining whether to exercise the power in any individual case, the hearing 
would have to balance the interests of the particular person (in knowing the 
information) and those of the child (in being protected from harm), and be satisfied 
that in the particular circumstances the interests of the child in non disclosure 
outweighed those of the person in disclosure. The power could only be exercised 
where the hearing, in compliance with its ECHR obligations, was satisfied that not to 
disclose the information was not in breach of the person’s human rights.   
 
The policy intention behind the provision is to provide the hearing with the power to 
ensure the safety of the child by not disclosing information where that is required to 
protect the interests of the child and where non-disclosure is compatible with the 
human rights of both the child and the person.  The test for applying this power is 
intentionally high, and the power is only to be used when the release of information 
would be significantly against the interests of the child. 
 
If the hearing is not convinced that disclosure would risk significant harm to a child  - 
a high benchmark that may not be regularly met – then it is has no power to withhold 
that information. 
 
I note the many views that have been expressed about this particular provision, and 
also the broad support for the intention.  I agree that use of  the power does present 
a challenge when considering the rights of relevant persons. However, withholding 
information is a power of last resort and the hearing will require to consider carefully 
whether other measures can be taken to protect the child and the rights of others in 
the hearing process.  This may not always be possible however and there may be 
occasions where information may have to be withheld.  We expect this to arise in 
very few cases given the strict conditions for use of the power. 
 
I remain of the view that such a power is required, that it is capable of being 
exercised in an ECHR compatible manner, and, indeed, that – given the duty on the 
hearing to respect human rights – that it could only competently be exercised in an 
ECHR compatible manner.   
 
However, I intend to bring forward a Stage 2 amendment that will clarify the high 
benchmark that has to be met to justify this power being used.  This will ensure that 
there is clear understanding that it applies only in circumstances where disclosure of 
information would represent a danger of significant harm to a child. 
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16. CHANGES TO WARRANTS AND ORDERS – MEDICAL EXAMINATION 
ORDERS  

 The Committee also notes the anomaly that a medical examination order is 
only available when a children’s hearing is considering making, and not 
when it is considering whether to continue, a compulsory supervision. The 
Committee brings this to the attention of the Scottish Government for 
clarification in advance of Stage 2. [267, 348] 

A medical examination order is currently available under s69(9)(a) of the 1995 Act as 
a condition of a warrant when the grounds of referral are accepted or established 
and the hearing decides to continue the case to a subsequent hearing in order to 
make further investigation before completing their consideration of the child’s case. 
A medical examination order is contained in s101 of the Bill and is made by the 
children’s hearing for the purpose of requiring a local authority to arrange a specified 
medical examination for the child.  A medical examination order may be made 
whenever a hearing defers making a decision in relation to a child until a subsequent 
children’s hearings and the hearing considers that it is necessary to make a medical 
examination order for the purpose of obtaining further information about the needs of 
the child before making a substantive disposal. This is similar to the 1995 Act, as 
above. 
Such an order is required to carry out medical examinations of children when this 
may be necessary to determine what medical treatment they might need. For 
example, drug rehabilitation treatment or psychiatric assessment and treatment. 
It is the intention that medical examination orders should continue to be available 
when a children's hearing is considering a review of the child's case.   
 

17. FINANCIAL MEMORANDUM  

 The Committee notes the concerns raised by organisations, particularly 
COSLA, in relation to the accuracy of the projected costs set out in the 
Financial Memorandum. The Committee recognises that the majority of 
costs resulting from the Bill – mostly relating to the creation of Children’s 
Hearings Scotland and the National Convener – will only be determined 
after the National Convener has been appointed. [280, 352] 

 The Committee draws the attention of these concerns to the Parliament and 
recommends the Scottish Government give further thought in order to 
reassure stakeholders as the Bill progresses through Parliament. [281, 353] 

As requested by the Committee I have given further consideration to the Financial 
Memorandum, in particular to the costs of the National Convener and Children's 
Hearings Scotland.   
 
The primary driver of children’s hearings reform is to strengthen and improve 
outcomes rather than to reduce costs.  That said, the need to secure best value has 
been central to consideration of how the Children's Hearings Scotland should 
operate.  The creation of fewer area support teams than the 30 CPACs that currently 
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support the panel should lead to economies of scale, shared services and other 
efficiencies. 
 
The Financial Memorandum to the Bill sets out in some detail our estimate of what 
the new body, and the new arrangements more generally, will cost.  Estimates of the 
cost of the new body are based on evidence drawn from the Baseline Study of 
Corporate Services which sets out a range of costs currently incurred for corporate 
activities by relevant organisations.  To ensure we have identified the maximum 
possible cost of the new body we have used the highest end of the range – for 
example for finance support the Baseline Study suggests a range of £327-£4080 per 
employee per annum.  We have used the £4080 figure in our calculations and it is 
clearly possible that the actual cost for Children's Hearings Scotland will be 
considerably lower. 
 
In terms of local support for the hearing, it is difficult to accurately estimate exactly 
what this will cost when decisions on supporting panel members in future will lie with 
the National Convener.  The kind of support that panel members will require in future 
will however be very similar to what they receive at the moment.  It is not about 
introducing new or additional functions, but about ensuring that the best practice at 
the moment becomes standard practice across the country.   
 
On that basis I do not think it unreasonable to assume that the cost of that support 
will be similar to the current cost.  The Financial Memorandum therefore uses that 
current cost – based on the evidence gathered directly from local authorities – as the 
means of estimating future costs.  
 
 
18.  ANNEX F -  DRAFTING POINTS RAISED BY PROFESSOR NORRIE 
 
Turning to drafting points raised by the committee’s adviser in Annex F of the report.  
I am grateful for these suggestions and officials have taken on board many of the 
suggestions in consultation with Professor Norrie.  Amendments will be proposed 
which address the issues directly or alternative amendments proposed to fit with the 
general policy and drafting changes throughout the Bill.  There are minor issues 
which will remain unchanged mainly due to government drafting prerogatives. 
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I am writing following publication of the Subordinate Legislation Committee‟s (SLC) 
Stage 1 report of 28 April 2010 to the Education, Lifelong Learning and Culture 
Committee on delegated powers in the Children‟s Hearings (Scotland) Bill.   
 
The attached response provides an update to the previous response that was sent to 
the SLC on 31 March 2010 on action being taken as a result of the SLC‟s initial 
considerations.      
 
I hope the Committee finds this response helpful. 
 
 
 
 
 
 
 
 
 

ADAM INGRAM 
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CHILDREN’S HEARINGS (SCOTLAND) BILL – RESPONSE TO STAGE 1 
REPORT ON DELEGATED POWERS 
 
Section 10 – Power of Scottish Ministers to change National Convener’s 
functions 
 
Section 17 – Power of Scottish Ministers to change Principal Reporter’s 
functions 
 
I note that the Committee is satisfied with the response provided on 31 March and is 
content with those powers and that affirmative procedure is the appropriate level of 
parliamentary scrutiny. 
 
Section 30(2) – Safeguarder Panels 
 
While the SLC is content that the powers contained within paragraphs (a) to (f) are 
subject to negative procedure, it is of the view that the powers contained in s30(2)(g) 
should be subject to affirmative procedure. 
 
We anticipate the initial use of this power will focus on the role of the safeguarder in 
sheriff courts.  The development of regulations will require consultation with 
safeguarders and sheriffs in the first instance, and also the wider range of 
stakeholders involved in the children‟s hearings system.  However, the fundamental 
function of a safeguarder – to provide a report to a children‟s hearing – will remain 
unchanged.   
 
The Committee may be interested to note that a process of consultative 
development of these regulations with appropriate stakeholders is in the early stages 
of discussion. 
 
The Committee may also be interested to note that a Stage 2 amendment will be 
brought forward to re-state provisions in the Children (Scotland) Act 1995 to clarify 
the role of the safeguarder  - to safeguard the interests of the child  - in primary 
legislation. 
 
I have considered the committee‟s concerns further and remain of the view that 
negative procedure is the most appropriate level of scrutiny, given the consultative 
approach that will be taken to the development of regulations under this power and 
that changes to functions under this provision will not alter the fundamental role  of 
the Safeguarder to provide independent advice to the children‟s hearing.  
Regulations for safeguarders are not new and are currently subject to negative 
procedure. 
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Section 55 – sections 53 and 54; regulations (making further provision in 
respect of child removed to or kept in place of safety) 
 
I note that the Committee is satisfied with the Government response provided on 
31 March and is content with those powers and that negative procedure is the 
appropriate level of parliamentary scrutiny. 
 
Section 128  - Right of the child or relevant person to require a review 
 
I note that the Committee is satisfied with the Government response provided on 
31 March and is content with those powers and that negative procedure is the 
appropriate level of parliamentary scrutiny. 
 
Section 143(1) – Compulsory supervision orders etc: further provision 
 
I note that the Committee is satisfied with the Government response provided on 
31 March with regard to the matters in section  143(1)(a), (c) and (d), and is content 
with those powers and that negative procedure is the appropriate level of 
parliamentary scrutiny.  
 
I note that Committee takes the view that the power contained in section 143(1)(b) 
should be subject to affirmative procedure. An example of a use of this power is in 
regulation 4 of the current rules, Children‟s Hearings (Transmission of Information 
etc.) (Scotland) Regulations 1996, obliges local authorities in specified 
circumstances to arrange temporary accommodation when they cannot find an 
immediate place at an establishment detailed in a supervision order, failing which to 
refer the matter back to the Principal Reporter to deal with. Local authorities have a 
duty to implement the CSO and where the order is not being complied with to refer 
the matter back to the children‟s hearings - see section 127(2) of the Bill.  The 
regulations may make provision only in relation to the provision of temporary 
accommodation pending the accommodation of the child in line with the terms of the 
order.  In these circumstances I am content that negative procedure is the 
appropriate level of scrutiny for provisions which may be made under this power. 
 
Section 144(1) – Movement Restriction conditions: regulations etc. 
 
As indicated in the response of 31 March, amendments will be brought forward to 
ensure regulations under this section are subject to affirmative procedure. 
 
Section 146(1) – Secure accommodation : placement in other circumstances 
 
As indicated in the response of 31 March, amendments will be brought forward to 
ensure regulations under this section are subject to affirmative procedure. 
 
Section 147(1) – Secure accommodation: regulations 
 
As indicated in the response of 31 March, amendments will be brought forward to 
ensure regulations under this section are subject to affirmative procedure. 
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Section 170 – Children’s Hearings: procedural rules 
 
Following our response of 31 March, the Committee has asked for further 
consideration of whether certain provisions within this section should be subject to 
affirmative procedure.  
 
I have re-considered this issue and stand by the view expressed in our response of 
31 March. 
 
As the Committee will be aware the Administrative Justice and Tribunals Council 
(AJTC) keeps under review the administrative justice system as a whole with a view 
to making it accessible, fair and efficient. They seek to ensure that the relationships 
between the courts, tribunals, ombudsmen and alternative dispute resolution 
providers satisfactorily reflect the needs of users. 
 
„Administrative justice‟ includes the procedures for making decisions, the law that 
regulates decision-making, and the systems (such as the various tribunals and 
ombudsmen) that enable people to challenge these decisions.  
 
Under paragraph 14(2) of Schedule 7 to the Tribunals, Courts and Enforcement Act 
2007 (“the 2007 Act”) the AJTC is empowered to scrutinise and comment on 
legislation, existing or proposed, relating to tribunals or to any particular tribunal.   
Under paragraph 24 of Schedule 7 to the 2007 Act, the power of the Scottish 
Ministers to make, approve, confirm or concur in procedural rules for certain “listed” 
tribunals is exercisable only after consultation with the AJTC.   These tribunals are 
listed in The Administrative Justice and Tribunals Council (Listed Tribunals) 
(Scotland) Order 2007 (S.S.I. 2007/436) and include any children‟s hearing 
constituted and arranged in pursuance of the Children (Scotland) Act 1995.  We 
intend to make consequential amendment to this to reflect the provisions of the Bill. 
 
This will mean that any rules made under s170 of the Bill will to be subject to 
mandatory consultation with the AJTC.   It is mandatory for instruments containing 
the proposed rules to be submitted to the AJTC in draft form before they are made.  
In addition, the AJTC will continue to have an absolute right to attend hearings under 
section 77(1)(g) of the Bill to enable continuous monitoring and review of hearings 
procedures. 
 
The committee expressed concerns about rules specifying circumstances in which 
persons can be excused from children's hearing (s170(2)(f)), and rules about 
withholding documents (s170(2)(h)). However as stated in our response of 31 March 
the Bill already provides rights of attendance, excusal and information for the key 
participants in the hearing process and the provision that may be made under the 
rules will be supplementary to the Bill provisions.  Any provision made would, of 
course, require to be ECHR compatible. 
 
The Scottish Government hopes that the above explanation provides greater 
reassurance that the rules made under s170 do not need affirmative procedure. 
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Section 189 – Power to make supplementary, incidental or consequential 
provision as is considered appropriate for the purposes of, in consequence of, 
or for giving effect to any provision of the Bill 
 
Provision made under this order power could be standalone provision or 
amendments to primary or secondary legislation.  If such provision makes textual 
amendments to primary legislation then it will require to be made in an instrument 
subject to the affirmative procedure.  If the amendments are to secondary legislation 
then negative procedure will apply. It would be unusual for consequential, incidental 
or supplementary amendment to existing secondary legislation to require the 
affirmative procedure.  This would mean, in some circumstances, that replacing a set 
of principal regulations in their entirety would attract a lower level of parliamentary 
scrutiny than would be required for a small consequential change to them. 
 
The power in section 189 can only be used to make provision which is considered 
appropriate for the purposes of, in consequence of or for giving full effect to, any 
provision in the Bill.  To that extent it is a restricted power.  The purposes and 
provisions of the Bill have been subject to full parliamentary scrutiny.  We remain of 
the view that any further provision required to give full effect to, or in consequence of 
the approved provisions, or to further the purposes of the Bill, should be subject to 
the negative procedure. 
 
Section 191(2) – Power to commence provisions of the Bill 
 
As indicated in the response of 31 March, amendments will be brought forward to 
provide that a commencement order cannot include incidental, supplementary or 
consequential provision.  
 
Sections 13 and 22 – Powers of direction 
 
I note that the Committee is content with the further explanation provided in our 
response of 31 March 2010. 
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SP Bill 41-ML1  Session 3 (2010) 
 

1

Children’s Hearings (Scotland) Bill 
 

1st Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Sections 1 to 3 Schedule 1 
Section 4 

Sections 5 to 16 
Sections 17 to 23 
Sections 24 to 188 
Sections 189 to 191 

 

Schedule 2 
Schedule 3 
Schedule 4 

Schedules 5 and 6 
Long Title 

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

Section 1 

Ken Macintosh 
 

68 In section 1, page 1, line 9, at end insert— 

<(  ) Prior to appointing a person as the first National Convener, the Scottish Ministers are 
to— 

(a) consult, and 

(b) have regard to any views expressed by, 

children and young people on the matter of the appointment.> 

Ken Macintosh 
 

69 In section 1, page 1, line 12, at end insert— 

<(  ) In this section “children and young people” has the meaning given by section 16 of the 
Commissioner for Children and Young People (Scotland) Act 2003 (asp 17).> 

Schedule 1 

Ken Macintosh 
 

70 In schedule 1, page 87, line 14, at end insert— 

<(  ) Prior to making an appointment or reappointment under this paragraph, CHS is to— 

(a) consult, and 

(b) have regard to any views expressed by, 

children and young people on the matter of the appointment or reappointment.  

(  ) In this paragraph “children and young people” has the meaning given by section 16 of 
the Commissioner for Children and Young People (Scotland) Act 2003 (asp 17).> 
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Adam Ingram 
 

1 In schedule 1, page 88, leave out line 10 

Elizabeth Smith 
 

71 In schedule 1, page 89, leave out lines 19 to 24 and insert— 

<12(1) Each local authority must establish and maintain for the area covered by it for the 
purposes of this paragraph a committee to be known as an area support team. 

(2) Area support teams may consist of more than one constituent authority.> 

Elizabeth Smith 
 

72 In schedule 1, page 89, line 27, leave out from beginning to <appointment> and insert <The local 
authority or, as the case may be, each constituent authority by agreement may appoint persons> 

Elizabeth Smith 
 

73 In schedule 1, page 89, leave out lines 29 and 30 

Elizabeth Smith 
 

74 In schedule 1, page 89, line 35, at end insert— 

<(  ) Where a local authority fails to establish an area support team or fails to deliver the 
national training standards referred to in paragraph 3 of schedule 2, the National 
Convener may establish and maintain an area support group for the area covered by that 
local authority.> 

Adam Ingram 
 

2 In schedule 1, page 90, line 4, leave out <and paragraph 1(2) to (6) of schedule 2> 

Ken Macintosh 
 

75 In schedule 1, page 90, line 17, at end insert— 

<Reference group 

(1) The National Convener must establish and maintain a reference group comprised of 
children and young people. 

(2) The National Convener must consult with and have regard to the views expressed by 
the reference group on matters of policy which will impact on children and young 
people. 

(3) In this paragraph “children and young people” has the meaning given by section 16 of 
the Commissioner for Children and Young People (Scotland) Act 2003 (asp 17).>  

Aileen Campbell 
 

76 In schedule 1, page 90, line 34, at end insert <(including, where CHS considers it relevant, 
research relating to any impact of parental imprisonment on children who have been referred to a 
children’s hearing),> 
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Adam Ingram 
 

3 In schedule 1, page 91, line 2, leave out from <(other> to end of line 3 

Adam Ingram 
 

4 In schedule 1, page 91, line 11, leave out <(other than an area support team)> 

Schedule 2 

Elizabeth Smith 
 

78 In schedule 2, page 94, line 13, leave out for <may> to <of,> and insert <must establish national 
training standards, to be delivered by area support groups, for> 

Elizabeth Smith 
 

79 In schedule 2, page 94, line 15, at end insert— 

<(  ) The National Convener may arrange national conferences for panel members.> 

Ken Macintosh 
 

80 In schedule 2, page 94, line 15, at end insert— 

<(  ) The National Convener is to consult with and have regard to the views expressed by 
children and young people on the training of panel members and potential panel 
members. 

(  ) In this paragraph “children and young people” has the meaning given by section 16 of 
the Commissioner for Children and Young People (Scotland) Act 2003 (asp 17).> 

Section 6 

Adam Ingram 
 

5 In section 6, page 2, line 7, at end insert— 

<(  ) This section applies where a children’s hearing requires to be arranged by virtue of, or 
for the purposes of, this Act or any other enactment.> 

Adam Ingram 
 

6 In section 6, page 2, line 8, leave out <a> and insert <the> 

Adam Ingram 
 

7 In section 6, page 2, line 9, leave out <a> and insert <the> 

Elizabeth Smith 
 

81 In section 6, page 2, line 13, at end insert— 

<(  ) In selecting the members of the children’s hearing, the National Convener must agree 
with the relevant local authority for the child to whom the hearing relates as to the 
suitability of potential members.> 
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Adam Ingram 
 

8 In section 6, page 2, line 14, leave out <a> and insert <the> 

Section 8 

Adam Ingram 
 

9 Move section 8 to before section 17 

Section 9 

Adam Ingram 
 

10 In section 9, page 2, line 31, at end insert— 

<(  ) In this section, “children’s hearing” includes pre-hearing panel.> 

Elizabeth Smith 
 

65 In section 9, page 2, line 31, at end insert— 

<(  ) The National Convener, under subsection (2)(a)— 

(a) may provide information about matters such as— 

(i) the legal consequences of proposed decisions by children’s hearings, 

(ii) whether proposed decisions are permitted under this Act, and 

(iii) the range of decisions which may be made by children’s hearings in 
particular circumstances, but 

(b) may not make recommendations about what decisions children’s hearings should 
make in particular cases.> 

After section 9 

Ken Macintosh 
 

82 After section 9, insert— 

<Provision of advice to children about children’s hearings 

(1) The National Convener may provide advice to children in relation to children’s hearings 
about any matter arising in connection with the functions conferred on children’s 
hearings by virtue of this Act or any other enactment. 

(2) The National Convener may in particular provide— 

(a) legal advice, 

(b) advice about procedural matters, 

(c) advice about the consequences of decisions of the children’s hearings, 

(d) advice about how decisions of children’s hearings are implemented. 

(3) Any advice provided by the National Convener under subsection (1) must be provided 
in a child friendly format.> 
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Section 10 

Ken Macintosh 
 

83 In section 10, page 3, line 6, at end insert— 

<(  ) Before making an order under this section, Scottish Ministers must consult— 

(a) children and young people, 

(b) organisations representing children and young people, 

(c) such other body or person as they consider appropriate. 

(  ) In this section “children and young people” has the meaning given by section 16 of the 
Commissioner for Children and Young People (Scotland) Act 2003 (asp 17).> 

After section 11 

Ken Macintosh 
 

84 After section 11, insert— 

<Monitoring and review 

CHS must establish a process by which to monitor and review the operation of 
children’s hearings, independently of the National Convener.> 

 

Section 17 

Adam Ingram 
 

11 In section 17, page 4, line 7, leave out <or> 

Section 21 

Adam Ingram 
 

12 In section 21, page 4, line 34, after <SCRA> insert <or any other person> 

Adam Ingram 
 

13 In section 21, page 4, line 34, leave out <the carrying out of> and insert <carrying out the> 

Adam Ingram 
 

14 In section 21, page 4, line 36, at end insert— 

<(  ) This section is subject to section 17(1)(e).> 

Schedule 4 

Adam Ingram 
 

15 In schedule 4, page 102, leave out line 36 
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Section 24 

Adam Ingram 
 

16 In section 24, page 5, line 15, leave out <or a> and insert <, pre-hearing panel or> 

Adam Ingram 
 

17 In section 24, page 5, line 17, after <hearing> insert <, pre-hearing panel> 

Section 26 

Adam Ingram 
 

18 In section 26, page 5, line 33, leave out first <a> and insert <the> 

Adam Ingram 
 

19 In section 26, page 5, line 35, after <or> insert <the> 

Adam Ingram 
 

20 In section 26, page 5, line 35, leave out <is reasonably> 

Ken Macintosh 
 

85 In section 26, page 6, line 3, after <them> insert <, including offering the child the opportunity to 
speak to the Children’s Panel members in private> 

Margaret Smith 
 

86 In section 26, page 6, line 4, at end insert— 

<(3A) When a children’s hearing or the sheriff is coming to a decision about a matter relating 
to a child, a report is to be prepared and presented to the children’s hearing or sheriff 
outlining and confirming the child’s views and wishes, and must be taken into account 
by the children’s hearing or sheriff in reaching a final decision. 

(3B) Any report under subsection (3A) is to be provided in a child friendly format to the child 
to whom the children’s hearing relates.> 

Section 29 

Adam Ingram 
 

21 In section 29, page 7, line 2, leave out from <safeguarder> to end of line 3 and insert <person to 
safeguard the interests of the child to whom the children’s hearing relates (a “safeguarder”).>  
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After section 29 

Ken Macintosh 
 

87 After section 29, insert— 

<Children’s hearing: duty to consider appointing an advocate 

(1) A children’s hearing must consider whether to appoint an advocate for the child to 
whom the children’s hearing relates. 

(2) A children’s hearing may appoint an advocate in pursuance of subsection (1) at any time 
when the children’s hearing is still deciding matters in relation to the child. 

(3) A children’s hearing must record a decision made under subsection (1). 

(4) If a children’s hearing appoints an advocate, it must give reasons for its decision. 

(5) Subsection (1) does not apply where an advocate has already been appointed by virtue 
of this section. 

(6) In this section an advocate is an individual whose purpose is to offer services of support 
and representation for the purpose of enabling the child to whom the children’s hearing 
relates to express the child’s views.> 

Section 30 

Adam Ingram 
 

22 In section 30, page 7, line 13, leave out subsection (1) and insert— 

<(  ) The Scottish Ministers must establish and maintain a panel of persons (to be known as 
“the Safeguarders Panel”) from which any appointment under this Act of a safeguarder 
is to be made.> 

Ken Macintosh 
 

88* In section 30, page 7, line 13, leave out subsection (1) and insert— 

<(  ) There is established a body to be known as the National Safeguarders Panel. 

(  ) This panel will be responsible for the recruitment and training of safeguarders. 

(  ) Schedule (National safeguarders panel) makes further provision about the National 
Safeguarders Panel.> 

Adam Ingram 
 

23 In section 30, page 7, line 18, leave out <Safeguarders Panels> and insert <the Safeguarders 
Panel> 

Adam Ingram 
 

24 In section 30, page 7, line 19, leave out <Safeguarders Panels> and insert <the Safeguarders 
Panel> 
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Adam Ingram 
 

25 In section 30, page 7, line 20, leave out <Safeguarders Panels> and insert <the Safeguarders 
Panel> 

Adam Ingram 
 

26 In section 30, page 7, line 21, leave out <Safeguarders Panels> and insert <the Safeguarders 
Panel> 

Ken Macintosh 
 

89 In section 30, page 7, line 22, after <expenses> insert <, fees> 

Adam Ingram 
 

27 In section 30, page 7, line 22, leave out <local authorities> and insert <the Scottish Ministers> 

Adam Ingram 
 

28 In section 30, page 7, line 23, leave out <Safeguarders Panels> and insert <the Safeguarders 
Panel> 

Adam Ingram 
 

29 In section 30, page 7, line 24, leave out <Safeguarders Panels> and insert <the Safeguarders 
Panel> 

Adam Ingram 
 

30 In section 30, page 7, line 25, at end insert— 

<(  ) For the purpose of complying with the requirements imposed by subsection (1) and 
regulations under subsection (2), the Scottish Ministers may enter into arrangements 
(contractual or otherwise) with any person other than CHS or SCRA.> 

Adam Ingram 
 

31 In section 30, page 7, line 26, leave out subsections (3) and (4) 

Ken Macintosh 
 

77* After schedule 3 insert— 

<SCHEDULE 
(introduced by section 30) 
 

NATIONAL SAFEGUARDERS PANEL 

Membership 

(1) The members of the National Safeguarders Panel are to be appointed by the Scottish 
Ministers. 

(2) There are to be no fewer than five and no more than eight members. 

(3) The Scottish Ministers may by order amend sub-paragraph (2) so as to substitute for the 
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  numbers of members for the time being specified there different numbers of members. 

(4) A member holds and vacates office on terms and conditions determined by the Scottish 
  Ministers. 

(5) The Scottish Ministers may appoint a person to be a member only if satisfied that the 
  person has knowledge and experience relevant to the functions of the National 

Safeguarders Panel. 

(6) The Scottish Ministers may reappoint as a member a person who has ceased to be a 
  member. 
 
Allowances 

 The National Safeguarders Panel may pay to its members such allowances in respect of 
expenses properly incurred by members in the performance of their functions as may be so 
determined. 

Procedure 

 The National Safeguarders Panel may determine its own procedure.> 

Ken Macintosh 
 

90 After section 30, insert— 

<Role of the safeguarder 

The role of the safeguarder is to— 

(a) safeguard and promote the welfare of the child in any proceedings in respect of 
which the safeguarder is appointed, and 

(b) ensure that the views of the child are heard.> 

Section 31 

Adam Ingram 
 

32 In section 31, page 7, line 35, leave out <with the child> 

Section 32 

Adam Ingram 
 

33 In section 32, page 8, line 4, leave out <Subsection (2)> and insert <This section> 

Ken Macintosh 
 

91 In section 32, page 8, line 4, leave out <Subsection (2) applies> and insert <Subsections (2) to (4) 
apply> 

Adam Ingram 
 

34 In section 32, page 8, line 6, leave out subsection (2) and insert— 

<(  ) If the safeguarder does not appeal against a relevant decision, the appointment ceases on 
the expiry of the time allowed to appeal against the decision. 
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(  ) A relevant decision is— 

(a) a decision of a children’s hearing to discharge the referral of the child, 

(b) a determination by the sheriff under section 112 or 116 which results in the 
discharge of the child’s referral to a children’s hearing, 

(c) a decision to make, vary, continue or terminate a compulsory supervision order in 
respect of the child, 

(d) a decision of the sheriff in an appeal under section 148(1), 

(e) a decision of the sheriff principal in an appeal under section 157(1). 

(  ) If the safeguarder appeals to the Court of Session under section 157(1) or (2), the 
appointment ceases on the giving of the decision in the appeal.> 

Ken Macintosh 
 

92 In section 32, page 8, line 19, at end insert— 

<(3) In the event of an appeal and subject to subsection (4), the appointment of a safeguarder 
continues pending the determination of the appeal. 

(4) In the event of an appeal that results in a referral back to the children’s hearing, the 
sheriff may continue the appointment of the safeguarder for the purpose of the 
subsequent hearing.> 

Section 33 

Adam Ingram 
 

35 In section 33, page 8, line 27, after <out> insert <(subject to section 177)> 

Section 34 

Adam Ingram 
 

36 In section 34, page 9, line 12, after <been> insert <or> 

Section 35 

Adam Ingram 
 

37 In section 35, page 9, line 28, after <out> insert <(subject to section 177)> 

Section 38 

Adam Ingram 
 

38 In section 38, page 11, line 5, leave out <disclosure> and insert <non-disclosure> 

Adam Ingram 
 

39 In section 38, page 11, line 7, leave out <disclosure> and insert <non-disclosure> 
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Adam Ingram 
 

40 In section 38, page 11, line 12, leave out <disclosure> and insert <non-disclosure> 

Section 40 

Ken Macintosh 
 

95 In section 40, page 11, line 38, leave out <parental responsibilities and rights direction> and 
insert <medical treatment order> 

Ken Macintosh 
 

96 In section 40, page 12, line 1, leave out from <parental> to end of line 2 and insert <medical 
treatment order is an order authorising—> 

Ken Macintosh 
 

97 In section 40, page 12, line 6, leave out <parental responsibilities and rights direction> and insert 
<medical treatment order> 

Section 41 

Adam Ingram 
 

41 In section 41, page 12, line 22, at end insert— 

<(  ) Where the Principal Reporter receives notice under subsection (1)(e), the Principal 
Reporter must give notice of the making of the order to any person (other than a relevant 
person in relation to the child) who the Principal Reporter considers to have (or to 
recently have had) a significant involvement in the upbringing of the child.> 

Section 42 

Ken Macintosh 
 

98 Leave out section 42 

Section 45 

Adam Ingram 
 

42 In section 45, page 13, line 18, leave out <disclosure> and insert <non-disclosure> 

Ken Macintosh 
 

99 In section 45, page 13, line 18, leave out <parental responsibilities and rights direction> and 
insert <medical treatment order> 
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Section 46 

Adam Ingram 
 

43 In section 46, page 13, line 31, at end insert— 

<(  ) a person not falling within paragraph (b) who has (or recently had) a significant 
involvement in the upbringing of the child,> 

Ken Macintosh 
 

100 In section 46, page 13, line 32, at end insert— 

<(  ) the local authority who applied for the child protection order,> 

Section 47 

Adam Ingram 
 

44 In section 47, page 14, line 11, at end insert— 

<(  ) the person who applied for the child protection order (unless the person is the 
applicant),> 

Section 49 

Adam Ingram 
 

45 In section 49, page 14, line 30, at end insert— 

<(  ) the applicant,> 

Adam Ingram 
 

46 In section 49, page 14, line 32, at end insert— 

<(  ) any person not falling within paragraph (b) who the sheriff considers to have (or 
to recently have had) a significant involvement in the upbringing of the child,> 

Adam Ingram 
 

47 In section 49, page 15, line 10, leave out <disclosure> and insert <non-disclosure> 

Ken Macintosh 
 

101 In section 49, page 15, line 10, leave out <parental responsibilities and rights direction)> and 
insert <medical treatment order)> 

Section 50 

Ken Macintosh 
 

102* In section 50, page 15, line 18, after <effect> insert— 

 <(a)> 
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Ken Macintosh 
 

103 In section 50, page 15, line 19, leave out <attempted> and insert <made a reasonable effort> 

Ken Macintosh 
 

104 In section 50, page 15, line 20, at end insert <, and— 

(b) in any event, if the order is not implemented within 72 hours.> 

Adam Ingram 
 

48 Leave out section 50 and insert— 

<Automatic termination of order 

(1) This section applies where a child protection order contains an authorisation of the type 
mentioned in section 35(2)(b). 

(2) The order ceases to have effect at the end of the period of 24 hours beginning with the 
making of the order if the person specified in the order under section 35(2)(a) has not 
attempted to implement it within that period. 

(3) The order ceases to have effect at the end of the period of 6 days beginning with the 
making of the order if the child to whom the order relates has not been removed to a 
place of safety within that period.> 

Section 51 

Adam Ingram 
 

49 In section 51, page 15, line 26, at end insert— 

<(  ) If the Principal Reporter is satisfied that the conditions for including a relevant direction 
in a child protection order in respect of a child are no longer satisfied, the Principal 
Reporter may vary the child protection order so as to terminate the direction by giving 
notice to— 

(a) the person specified in the order under section 35(2)(a) or, 

(b) where there is no such person specified, the applicant for the order. 

(  ) A relevant direction is— 

(a) an information non-disclosure direction, 

(b) a contact direction, 

(c) a parental responsibilities and rights direction.> 

Adam Ingram 
 

50 In section 51, page 15, line 27, after <terminate> insert <or vary> 

Adam Ingram 
 

51 In section 51, page 15, line 28, leave out <required by> and insert <arranged under> 
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Adam Ingram 
 

52 In section 51, page 15, line 31, after <terminates> insert <or varies> 

Section 52 

Adam Ingram 
 

53 In section 52, page 16, line 4, after <hearing,> insert— 

<(  ) where the order contains an authorisation of the type mentioned in section 
35(2)(b), the end of the period of 8 working days beginning on the day the child 
was removed to a place of safety,> 

Adam Ingram 
 

54 In section 52, page 16, line 5, at beginning insert <where the order does not contain such an 
authorisation,> 

Section 53 

Adam Ingram 
 

55 In section 53, page 16, line 19, leave out <any case> and insert <a case where the applicant for 
the order is a local authority or any other person> 

Adam Ingram 
 

56 In section 53, page 16, line 23, leave out from beginning to <practicable> in line 24 and insert 
<As soon as practicable after the making of the order, the applicant must> 

Adam Ingram 
 

57 In section 53, page 16, line 28, leave out <within 12 hours after it is made> and insert <at the end 
of the period of 12 hours beginning with the making of the order> 

Adam Ingram 
 

58 In section 53, page 16, line 35, leave out <when the order is made> and insert <with the making 
of the order> 

Adam Ingram 
 

59 In section 53, page 16, line 38, leave out subsection (6) and insert— 

<(  ) The Principal Reporter may, by giving notice to the applicant, terminate the order if— 

(a) the Principal Reporter is satisfied that the conditions for the making of an order 
under this section are no longer satisfied, or 

(b) the Principal Reporter is satisfied that it is no longer in the best interests of the 
child for the order to continue to have effect.> 
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Section 54 

Adam Ingram 
 

60 In section 54, page 17, line 10, leave out <If> and insert <As soon as practicable after> 

Adam Ingram 
 

61 In section 54, page 17, line 10, leave out <as soon as practicable> 

Adam Ingram 
 

62 In section 54, page 17, line 19, leave out subsections (5) and (6) and insert— 

<(  ) The Principal Reporter may, by giving notice to the constable, require the constable to 
release the child if— 

(a) the Principal Reporter is satisfied that the conditions for placing the child in a 
place of safety under this section are no longer satisfied, or 

(b) the Principal Reporter is satisfied that it is no longer in the best interests of the 
child to be kept in a place of safety.> 

Before section 123 

Adam Ingram 
 

63 Before section 123 insert— 

<Confirmation that child given opportunity to express views before hearing 

(1) This section applies where a children’s hearing is held in relation to a child by virtue of 
this Act. 

(2) The chairing member of the children’s hearing must ask the child whether the 
documents provided to the child by virtue of rules made under section 170 accurately 
reflect any views expressed by the child. 

(3) The chairing member need not comply with subsection (2) if, taking account of the age 
and maturity of the child, the chairing member considers that it would not be appropriate 
to do so.> 

Section 184 

Robin Harper 
 

66 In section 184, page 81, line 3, leave out <16> and insert <18> 

Robin Harper 
 

67 In section 184, page 81, line 4, leave out subsections (2) to (4) 
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Section 187 

Adam Ingram 
 

64 In section 187, page 83, line 33, leave out <30(1)> and insert <29(1)> 

Schedule 5 

Ken Macintosh 
 

105* In schedule 5, page 106, line 40, at end insert— 

<Children (Scotland) Act 1995 (c.36) 

(1) The Children (Scotland) Act 1995 is amended as follows. 

(2) In section 17 (duty of local authority to child looked after by them), in subsection (6)(c), 
after “Act” insert “or Part 3 or 4 of the Children’s Hearings (Scotland) Act 2010 (asp 
00) (“the 2010 Act”)”. 

(3) In section 93(4) (interpretation of Part II)— 

(a) after sub-paragraph (iii), the word “or” is repealed, and 

(b) after sub-paragraph (iv), insert “; or 

(v) the sheriff, on terminating a compulsory supervision order 
pursuant to section 118(2)(a) of the 2010 Act, has made an order 
that he is to be treated as a child in need.”.> 
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following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

• the text of amendments to be debated on the first day of Stage 2 
consideration, set out in the order in which they will be debated.  THIS 
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH 
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Groupings of amendments 

National Convener: Pre-appointment consultation with children 
68, 69, 70 
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1, 2 
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71, 72, 73, 74 
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Advice to children about children’s hearings 
82 
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Notes on amendments in group 
 Amendment 33 pre-empts amendment 91 

Advocacy 
87 

Safeguarders: National Panel 
22, 88, 23, 24, 25, 26, 89, 27, 28, 29, 30, 31, 77 
 

Notes on amendments in group 
 Amendment 22 pre-empts amendment 88  

Child assessment orders and child protection orders: content 
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Child protection orders: notification and application for variation/termination 
41, 43, 100, 44, 45, 46 

Child protection orders: obligations of local authority 
98, 105 

Child protection orders: termination 
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EDUCATION, LIFELONG LEARNING AND CULTURE COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

22rd Meeting, 2010 (Session 3) 

Wednesday 15 September 2010 
 

Present: 
 
Alasdair Allan     Claire Baker 
Kenneth Gibson (Deputy Convener)  Ken Macintosh 
Christina McKelvie     Elizabeth Smith 
Margaret Smith     Karen Whitefield (Convener) 
 
 
Children's Hearings (Scotland) Bill: The Committee considered the Bill at  
Stage 2 (Day 2). 
 

The following amendments were agreed to (without division): 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 89, 27, 28, 29, 30, 
31, 32, 33 and 34. 
 
The following amendments were agreed to (by division)— 
 
84 (For 5, Against 3, Abstentions 0) 
 
87 (For 4, Against 4, Abstentions 0; amendment agreed to on casting vote) 
 
The following amendments were moved and, with the agreement of the 
Committee, withdrawn: 82 and 220.  
 
Amendment 91 was pre-empted. 
 
The following amendments were not moved: 81, 65, 83, 85, 86, 88, 77, 90 and 
92. 
 
Sections 7, 8, 10, 11, 12, 13, 14, 15 and 16, schedule 3, and sections 18, 19, 
20, 22, 23, 25, 27 and 28 were agreed to without amendment. 
 
Sections 6, 9, 17 and 21, schedule 4, and sections 24, 26, 29, 30, 31 and 32 
were agreed to as amended. 
 

The Committee ended consideration of the Bill for the day, section 32 having been 
agreed to. 
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11:24 

On resuming— 

Children’s Hearings (Scotland) 
Bill: Stage 2 

The Convener: The third and final item on our 
agenda is stage 2 consideration of the Children‟s 
Hearings (Scotland) Bill. I am pleased to welcome 
Adam Ingram, the Minister for Children and Early 
Years, who is a regular visitor to the committee. 
He is joined by some of his officials, who are 
equally regular visitors. 

Section 1—The National Convener 

The Convener: Amendment 68, in the name of 
Ken Macintosh, is grouped with amendments 69 
and 70. 

Ken Macintosh: Amendments 68 to 70, along 
with other amendments that I will speak to later, 
are about ensuring that we listen to and hear the 
views of the child. They have been proposed by 
children‟s organisations, including Action for 
Children Scotland, Aberlour, Barnardo‟s Scotland, 
Children 1st and Quarriers. I believe that 
Scotland‟s Commissioner for Children and Young 
People has written in support of the principle of 
ensuring that the children‟s hearings system is 
amended to take greater account of the views of 
children. I hope that committee members and the 
minister will be sympathetic to the general 
principle, and I assume that children‟s panel 
members will be. 

Evidence was presented to the committee that 
we need to do more to develop a listening culture 
at the heart of the new children‟s hearings system. 
Action for Children Scotland, in preparing its 
evidence to the committee, undertook a survey in 
which one issue that emerged was the need to 
ensure that the new system listens to the views of 
the child. Furthermore, several young people who 
took part in the “Where‟s Kilbrandon Now?” event, 
which was a follow-up to the “Where‟s Kilbrandon 
Now?” report of 2004, highlighted that they felt that 
their views were not listened to, never mind acted 
on. In fact, that was one of the main pieces of 
evidence that was heard that day. 

Amendments 68 to 70 would put in place a 
number of procedures. The idea is to create a 
culture in the new children‟s hearings system—to 
institutionalise, as it were, in the system the 
culture and attitudes that will allow everybody who 
participates to listen to the views of the child. 
Amendment 68 states that, before appointing a 
national convener, ministers must consult children 
and young people. Amendment 69 simply defines 
children and young people in a way that is 
consistent with previous definitions. When the new 
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organisation is up and running, subsequent 
appointments of the national convener will be 
made by the children‟s hearings system itself. 
Amendment 70 would ensure that children and 
young people are consulted on such 
appointments. 

The amendments are part of a group of 
amendments that are designed to ensure that the 
panels, which we know are set up with the best 
interests of children at heart, do more to listen to 
and take account of the views of those young 
people. 

I move amendment 68. 

Elizabeth Smith: I put it on record that the 
principle of the amendments—to allow an 
increased contribution from children—is absolutely 
right. However, I ask Mr Macintosh to explain in 
his summing up how children could be involved in 
the appointment process for the national 
convener. Is he confident that children would have 
a sufficient level of comprehension about the 
technicalities of what could be a fairly complex 
process? I take nothing away from the principle, 
as I think that it is right, and I will support Mr 
Macintosh‟s other amendments, but I have a slight 
concern about amendment 68. 

11:30 
Margaret Smith: I echo what Liz Smith has just 

said. In principle, I am happy with the 
amendments. Along with other committee 
members, I was involved in the selection of the 
children‟s commissioner, and we involved children 
in that. I know that that involvement is valuable, 
but I also know that it is difficult to get it right. I 
wonder whether Mr Macintosh can give us more 
information about how he sees that being dealt 
with, especially given the complexities of the role 
of the national convener and the different 
relationships involved in that. 

The Minister for Children and Early Years 
(Adam Ingram): I am grateful to Ken Macintosh 
for raising these issues and for lodging 
amendments 68 to 70. 

I want to involve children and young people in 
the recruitment of the national convener, and we 
are already making plans for that. Such 
involvement was a specific recommendation of our 
implementation working group. We are working 
with partners who have considerable experience 
of doing that kind of work in order to include 
children and young people in a way that is 
appropriate and positive for them and that is in 
keeping with public appointment procedures. That 
is a clear commitment and work is already under 
way. I do not, therefore, believe that primary 
legislation is needed to make that happen 
effectively, either for the appointment of the first 

national convener by ministers or for subsequent 
appointments that fall to children‟s hearings 
Scotland. 

As Margaret Smith rightly says, children and 
young people have been successfully involved in 
the recruitment of both of our children‟s 
commissioners without the need for primary 
legislation. However, we should remember that the 
commissioner has far more direct involvement with 
children, from day to day, than the national 
convener will have. I would also be happy to 
explore with the Scottish Children‟s Reporter 
Administration how we can involve children and 
young people in the process of recruiting the 
principal reporter. In looking to involve children 
and young people in the recruitment process, our 
intention is to include children who are currently in 
the system and those who are older and have now 
left the system. 

I do not, however, believe that including a new 
definition of children and young people in primary 
legislation would be helpful. Section 184 already 
defines a child in relation to the hearings system, 
and I believe that having a second definition would 
only cause confusion. It would also set a 
dangerous precedent when we come to debate in 
later sessions—as we no doubt will—whether all 
under-18s should be dealt with through the 
hearings system, whether they are referred on 
welfare grounds or on offence grounds. 

I hope that, in the light of my commitment to 
involve children and young people in the 
recruitment of the national convener, Ken 
Macintosh will feel able to withdraw amendment 
68 and not move amendments 69 and 70. 

The Convener: Mr Macintosh, I ask you to wind 
up and to indicate whether you wish to press or 
withdraw amendment 68. 

Ken Macintosh: It is clear that those who have 
contributed to the debate—and, by the sound of it, 
those who have not—have some sympathy and 
support at least for the principle behind my 
amendments. I am not surprised by that, as we 
have discussed the matter over a period of time 
and are of one view on the importance of the 
children‟s hearings system and the need to listen 
to the views of children. I am pleased that that 
principle is accepted; it is simply a case of how 
much we need to build it into statute. 

On Liz Smith‟s and Margaret Smith‟s point about 
principle versus practice, the amendments are not 
specific because there is no one way of listening 
to the views of a child or of taking those views into 
account in the appointment of the national 
convener. There could be several ways of doing 
those things—Margaret Smith suggested one from 
her own experience and the minister is clearly 
considering other examples. 
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There is a difference between making it a 
statutory duty and dictating how it is done. We can 
learn from our experience—we may involve 
children in appointing the national convener using 
one method but find that we want to change and 
modify that slightly in the light of experience. It will 
be up to the minister to do that. It is important that, 
throughout the bill, there are a number of points at 
which it is a statutory duty to involve children and 
young people in various functions. 
Institutionalising those procedures will affect the 
whole culture of the organisation. We may not 
need to agree to all of the amendments, but we 
should select and pick at a few of them, to ensure 
that we have entrenched the principle of 
involvement in the new children‟s hearings 
system. 

The minister said that he is sympathetic to the 
amendments but does not think that legislation is 
needed. It is not an absolute must, but it would be 
helpful if some of the amendments that I will move 
this morning are accepted. The appointment of the 
national convener is a good issue on which to 
legislate. We want a national convener not just to 
be sympathetic to children but to be able to 
communicate with them. That will become 
apparent if we involve children and young people 
in the convener‟s appointment. 

The minister suggested that at least some of the 
children and young people involved should have 
experience of the children‟s hearings system. That 
is quite important, certainly for the reference 
group. It will be particularly beneficial if the 
children and young people involved have been 
through the system and have experience of it. 

The minister made a specific point about the 
definition in amendment 69, but I am not sure that 
I accept it. The definition is included in the 
amendment to make it consistent with other 
legislation and is taken from the Commissioner for 
Children and Young People (Scotland) Act 2003. It 
refers to the children and young people whom we 
need to listen to and draw on, as opposed to those 
whom the bill refers to, who are in the system. It is 
important that we refer to the 2003 act and that the 
Parliament is consistent with itself. 

I will press amendment 68. 

The Convener: The question is, that 
amendment 68 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 

Baker, Claire (Mid Scotland and Fife) (Lab) 
Macintosh, Ken (Eastwood) (Lab) 
Smith, Margaret (Edinburgh West) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

AGAINST 

Allan, Alasdair (Western Isles) (SNP) 
Gibson, Kenneth (Cunninghame North) (SNP) 
McKelvie, Christina (Central Scotland) (SNP) 
Smith, Elizabeth (Mid Scotland and Fife) (Con) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. I am required to use 
my casting vote. I vote in support of amendment 
68. 

Amendment 68 agreed to. 

Amendment 69 moved—[Kenneth Macintosh]. 

The Convener: The question is, that 
amendment 69 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 

Baker, Claire (Mid Scotland and Fife) (Lab) 
Macintosh, Ken (Eastwood) (Lab) 
Smith, Margaret (Edinburgh West) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

AGAINST 

Allan, Alasdair (Western Isles) (SNP) 
Gibson, Kenneth (Cunninghame North) (SNP) 
McKelvie, Christina (Central Scotland) (SNP) 
Smith, Elizabeth (Mid Scotland and Fife) (Con) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. Once again, there is 
no overall majority, so I will use my casting vote in 
support of amendment 69. 

Amendment 69 agreed to. 

Section 1, as amended, agreed to. 

Sections 2 and 3 agreed to. 

Schedule 1—Children’s Hearings Scotland 

Amendment 70 moved—[Ken Macintosh]. 

The Convener: The question is, that 
amendment 70 be agreed to. Are we all agreed? 

Members: No. 

The Convener: There will be a division.  
For 

Baker, Claire (Mid Scotland and Fife) (Lab) 
Macintosh, Ken (Eastwood) (Lab) 
Smith, Margaret (Edinburgh West) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

Against 

Allan, Alasdair (Western Isles) (SNP) 
Gibson, Kenneth (Cunninghame North) (SNP) 
McKelvie, Christina (Central Scotland) (SNP) 

Abstentions 

Smith, Elizabeth (Mid Scotland and Fife) (Con) 

Amendment 70 agreed to.  
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The Convener: Amendment 1, in the name of 
the minister, is grouped with amendment 2.  

Adam Ingram: The purpose of amendment 1 is 
to clarify that the national convener can delegate 
the function of selecting panel members for 
hearings, otherwise known as rota management, 
to area support teams. That is provided for by 
paragraph 13 of the schedule. However, 
paragraph 10 purported to prohibit the delegation 
of the function. Those two provisions were 
therefore in conflict with each other, so 
amendment 1 will remedy that by removing the 
prohibition from paragraph 10. 

Amendment 2 will remove unnecessary 
duplication of provision from paragraph 13, which 
occurs between that paragraph and paragraph 10. 
Paragraph 10, which makes provision in relation to 
the delegation of the national convener‟s 
functions, already provides a general prohibition 
on delegation by the national convener of the 
functions of appointment and reappointment of 
panel members. It is therefore not necessary to 
repeat the prohibition in paragraph 13, which sets 
out the functions that the national convener may 
delegate to the area support teams. 

I move amendment 1. 

Amendment 1 agreed to.  

The Convener: Amendment 71, in the name of 
Elizabeth Smith, is grouped with amendments 72, 
73 and 74.  

Elizabeth Smith: The debate about reform of 
the children‟s hearings system has interesting and 
challenging dimensions to it, not least of which has 
been the differences of opinion among stakeholder 
groups. There are also—dare I say it?—different 
opinions within those stakeholder groups. 
However, there is one common thread among the 
vast majority of the interested parties, which is that 
we must do nothing to impair or undermine the 
principle of local delivery and its accountability. 

The main challenge is to provide a national 
framework of standards—I think that we all agree 
on that—and to marry that with a system that is 
largely deliverable efficiently at local level. For me, 
that is very much the spirit of Kilbrandon. We need 
to ensure that the balance is tipped in favour of 
that local accountability. I believe that the Scottish 
Government, and indeed all parties in the 
Parliament, wish to retain and enhance that spirit 
of Kilbrandon. However, for me, that aspiration, 
and indeed the need for the success of the whole 
bill, will be driven by the balance between the role 
of the new office of national convener and that of 
local authorities. 

Amendments 71 to 74, and amendment 81 later, 
are designed to place more autonomy within local 
authorities, to ensure that there are clear lines of 

accountability, and to remove the incompatibility of 
the national convener fulfilling both a figurehead 
role for delivery of the service and providing 
direction, leadership, training, recruitment support 
and so on. In particular, in order better to reflect 
the diverse needs of different parts of Scotland, 
the local area support teams need the 
organisational emphasis to lie much more with 
them than with a national convener. It would be a 
great pity to create what I see as being a rather 
large bureaucratic sledgehammer to crack what is, 
in effect, a relatively small nut. Do we really need 
an overhaul of the entire system which, but for a 
few flaws round its edges, works reasonably well? 
There is undoubtedly a need for a national 
convener to put in place and uphold professional 
standards within the children‟s hearings system, 
but having listened carefully and extensively to the 
opinions of key stakeholders, I seriously question 
the desire to make the administrative role much 
more central rather than local. 

I move amendment 71. 

11:45 
Ken Macintosh: I support amendments 71 to 

74, in Liz Smith‟s name. If she had not lodged 
them I would have lodged similar amendments. 

The committee mulled over the issue throughout 
stage 1. It is a question of achieving a balance 
between the appointment and functions of the new 
national convener and maintenance of the local 
connection that is crucial to implementation of the 
children‟s hearings system. I am conscious that 
we do not want to establish a national convener 
only to ensure that they have no powers, but the 
approach in the amendments in the group would 
not do that and would get the balance right. 

I echo Liz Smith when I say that although there 
are problems with the children‟s hearings system, 
it is not true to say that the system does not work. 
Some local authorities and local areas work very 
well; some work less well. There is no obvious 
reasoning to support the idea that a national 
approach will automatically improve the system in 
the areas in which it works less well. National 
standards, which will remain with the national 
convener, will be important in the context of driving 
up standards. However, in the context of working 
practice, the national convener will need to work 
with the best practice that exists in local 
authorities. 

Amendments 71 to 74 strike the right balance. 
They would allow local authorities to appoint, run 
and support area support teams in a way that 
would be more recognisable to the local panel 
members who have been lobbying most members 
of the committee to keep the local connection. 
There would be a great deal of continuity, rather 
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than the radical change that the minister 
proposed. I support the amendments in Liz 
Smith‟s name. 

Christina McKelvie: I do not support the 
amendments in the group. I am particularly 
concerned about amendments 71, 72 and 74. I am 
also concerned about amendment 81. 

Amendment 71 is internally inconsistent. 
Proposed new paragraph 12(1) of schedule 1 
provides that 
“Each local authority must establish and maintain for the 
area covered by it for the purposes of this paragraph a 
committee to be known as an area support team.” 

That leaves no room for manoeuvre for local 
authorities. However, proposed new paragraph 
12(2), which is perhaps intended as a modifier, 
says that 
“Area support teams may consist of more than one 
constituent authority”, 

although new paragraph 12(1) would disallow that. 

Combined with amendment 71, amendment 72 
would remove the imperative from the bill. The bill 
says that the national convener “must” set up the 
support team and that councils “may” nominate 
members. If amendments 72 and 71 were agreed 
to, the council would have to set up the team but 
would not have to nominate anyone to it. It would 
be possible to have a team that had no members. 

I am also concerned that no dispute resolution 
mechanism is provided for in any of the 
amendments, although it is envisaged that local 
authorities would have to come to an agreement 
on area support teams. That creates the possibility 
that the hearings system would become bogged 
down in local authority squabbles instead of 
moving forward for children. 

If amendment 74 were agreed to, when local 
authorities failed to do the job that the national 
convener‟s post was created to do—which would 
have been denied to the national convener under 
the other amendments in the group—the national 
convener would need to step in and do the job 
anyway. The whole process would be a waste of 
time. 

May I talk about amendment 81 now? 

The Convener: No, you must stick to the 
amendments in the group. We will come on to 
amendment 81 later. 

Christina McKelvie: Okay. Given my 
comments about amendments 71, 72 and 74, I am 
concerned that the approach would mire the 
system in local authority squabbles and create a 
situation in which we might have teams that had 
no members. The approach would confuse rather 
than clarify the position. I do not support 
amendments 71 to 74. 

Alasdair Allan: My main concern about the 
amendments relates to the European convention 
on human rights. It will be interesting to hear the 
minister‟s view, but I have grave reservations 
about the amendments. For all the good intentions 
that are behind them, I have reservations about 
giving interested parties in what were formerly 
tribunals a say in the expenses that are paid to 
people who serve on children‟s panels and a say 
in their training. To use the courts as an analogy, it 
would be like giving people a say in the 
appointment of juries. It is only wise that the 
committee considers whether such measures 
would pass the test of the European convention on 
human rights, but I am not sure whether we have 
done that. 

I appreciate that that puts us into uncharted 
territory, but I would not like the committee to 
agree to any amendments that would put the bill 
into constitutional difficulties, for want of a better 
phrase. If a bill that is passed fails the ECHR test, 
a range of constitutional complications come into 
play. My feeling is that, given the amount of time 
that we have spent on the bill, people who 
represent the children who are seen by children‟s 
panels would not like to see us manufacture a 
constitutional problem. 

I respect Elizabeth Smith‟s right to move her 
amendments, but I have to give my own view, 
which is that it would be better if she did not do so. 

Kenneth Gibson: I echo the sentiments of 
Christina McKelvie and Alasdair Allan. In speaking 
to her amendments, Liz Smith said that she does 
not want the bill to impair or undermine local 
accountability. My concern is that her 
amendments would ensure that the bureaucratic 
sledgehammer that she talked about would come 
through in the bill—that is, assuming that it was 
able to get through the ECHR minefield that 
Alasdair Allan mentioned. 

The effect of the amendments would be that the 
national convener would be obliged to provide 
support from the centre to try to avoid ECHR 
issues. In effect, the national convener would 
bypass the area support teams. That centralisation 
of support would be more expensive and 
bureaucratic and it is the exact opposite of what I 
think Liz Smith is trying to achieve. I ask her 
whether she accepts that there is an ECHR 
problem with the amendments and, if so, whether 
it would not be better for her to not press them and 
for the committee to get legal advice. If that advice 
suggested that there was no ECHR difficulty, the 
amendments could be relodged at stage 3. 
However, it would be dangerous for the committee 
to agree to the amendments at stage 2. 

Margaret Smith: I speak in support of Liz 
Smith‟s amendments. The central issue 
throughout our consideration of the bill has been 
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how we raise national standards while having local 
delivery and accountability and creating a fairer 
and more equitable level of support for panel 
members throughout Scotland. In effect, the 
question has been how we can raise the bar. 

Subsection (2) of amendment 71 is sensible in 
that it would allow the area support teams that 
local authorities set up to include more than one 
local authority area, which would allow them to 
take local circumstances into account. I have 
asked the Convention of Scottish Local Authorities 
some serious questions about the resourcing and 
support needs of local area teams and it is clear 
that local authorities are ready to take that on and 
make support available throughout Scotland at the 
level that I believe is required. The challenge is 
now for Scotland‟s local authorities to ensure that 
they are up to the challenge and that they properly 
support area teams to deliver the national training 
standards. 

I strongly support Liz Smith‟s amendment 74. 
Her amendments would put the matter back into 
the hands of local authorities and require them to 
make it work, and amendment 74 provides that if 
they do not raise the bar and deliver on support 
and the national standards, the national convener 
may establish an area support group. The default 
position is therefore that the support that panel 
members need will be in place whatever happens. 

The decision is not necessarily an easy one. I 
agree with some of the comments that colleagues 
made earlier. I would not like to think how many 
pieces of legislation I have been involved over the 
past 11 years, but I think that there has been a 
complete lack of clarity in much of the evidence 
that the committee has been given by different 
stakeholders in the system, which has made our 
job very difficult. On balance, I would go more in 
the direction of local delivery and local 
accountability, with the safeguards in amendment 
74 ensuring that standards are raised across the 
board and that support is given in a more 
equitable and fair manner throughout the country. 

The Convener: I am sure that if we got 10 
lawyers in they would each give us a different 
position with regard to ECHR. Such things make 
all legislators‟ lives difficult. If committee members 
are minded to support the amendments, there is 
still scope for the Government, if it can provide 
members with definitive legal advice, to delete 
their provisions at stage 3. That would be a 
constructive way to move forward. The 
amendments are at the nub of one of the central 
issues of the bill. It is the motivation for the 
proposed new legislation, and it is at the heart of 
the concerns that have been expressed by many 
of the key stakeholders who help ensure that the 
children‟s hearings system delivers decisions that 

are in the best interests of children every single 
day. 

Throughout the past year, all the committee‟s 
members and all other MSPs have been the 
recipients of some substantial lobbying, 
particularly from panel members, who take their 
responsibilities and their jobs very seriously. They 
want to be able to do that job, and they want a 
workable system that is constantly driving up 
standards, but with real local accountability. 

In demanding those things, panel members 
have been supported by COSLA. If the 
amendments in the group are so unworkable, as 
has been suggested, why have committee 
members not been heavily lobbied by COSLA to 
reject them? COSLA is good at lobbying any 
parliamentary committee when it thinks that it 
needs to do so, and when something is being 
done that is not in its interests. I am sure that we 
will be lobbied at various points on a number of 
issues in relation to the bill. COSLA has been 
silent on this occasion probably because it feels 
that what is being proposed is workable. COSLA 
has given evidence to the committee on the issue, 
which it wanted to be addressed. It had concerns 
about local accountability, and it wanted greater 
local control over the day-to-day administration of 
the hearings system. 

I hope that the minister can address some of 
those issues. 

Adam Ingram: I am afraid that I have not 
noticed the silence of COSLA, on these 
amendments in particular. COSLA has indeed 
been pushing the line of local accountability. 

I will take some time to go through the 
implications of the amendments in this group, and 
I will expand on some of the points that members 
have raised. 

12:00 
We have discussed panel member support a 

number of times now. I was pleased to see the 
following statement in the committee‟s stage 1 
report: 

“The Committee ... believes that, on balance, the 
opportunities that CHS will provide for promoting 
consistency in quality standards across the country can be 
grasped without undermining the principle of local 
community involvement.” 

I am also encouraged that the committee 
recognises that 
“the Bill‟s objective of providing leadership from the 
National Convener and consistency across the system 
through CHS, whilst also maintaining a local connection 
through panel members and the local area support teams, 
can be achieved.” 
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Amendments 71 to 74 run counter to a key 
general principle that has been supported by the 
committee and agreed to at stage 1: the general 
principle of consistency. It underpins the whole 
issue of provision of support to panel members 
and the operation of the hearings system in the 
future. The need for consistency has been a key 
theme throughout my work on the bill. It has come 
up time and again during consultation. There has 
been consensus on the need for standardised 
support for panel members that is delivered 
against set national benchmarks. That is what the 
bill provides. 

It is also clear that the current system does not 
provide that. Attempts to introduce consistency 
and standardisation have neither been always 
widely supported nor uniformly implemented. Wide 
interpretations of best practice have led to too 
much variation under the guise of meeting local 
needs. The bill seeks to address that by giving the 
national convener the power to set standards and 
monitor performance against them. It allows for 
the support that is given to be local and for it to be 
provided through area support teams that are 
based on local authorities or groups of local 
authorities. That will ensure that panel members 
are supported by those who work in and 
understand the local community. I remind 
members that the national convener would have a 
duty to consult local authorities and that authorities 
would have the ability to put forward people to 
serve on area support teams. 

Although basing area support teams on local 
authority areas is beneficial, it is not appropriate to 
have local authority control of those teams 
because of the need to ensure the independence 
of the different actors across the children‟s 
hearings system. 

Amendment 71 is designed to ensure local links 
and support for panel members. By moving 
responsibility for area support teams to local 
authorities, it would break the direct line of 
accountability that is crucial to ensuring the 
consistency that we all want to achieve and to the 
continued success of the hearings system. The 
amendment would mean that the national 
convener could set standards while being unable 
to monitor performance against them. It would be 
left to local authorities to determine themselves 
whether they were meeting the standards. 

We know from the current system that 32 
different interpretations do not create a consistent 
system. Frankly, we also know that local 
authorities have not always acted in a way that 
supports panel members effectively. For example, 
I know an extremely able and experienced panel 
chair who felt forced to resign because they could 
not secure from the local authority the support that 
panel members needed. I know of local authorities 

that take an arbitrary approach to panel member 
reappointments that is based on monitoring the 
effectiveness of panel members—which is patchy 
at best. 

Rightly, ministers have no locus on how local 
authorities choose to allocate their resources. I 
cannot see how we can achieve nationally 
consistent support to panel members if area 
support teams are under local authority control. It 
is surely highly likely that the varying resource 
demands across each local authority will result in 
different approaches being taken, regardless of 
whether an authority has an area support team in 
its own right or shares resources. Further, the 
current financial climate will place budgets under 
pressure. I am aware that some local authorities 
are already considering whether to make changes 
to the support that they provide for the children‟s 
panel. 

By contrast, under the bill, the national convener 
would be able to support area support teams 
equally. To secure the improvements that we 
want, the national convener must have 
responsibility for setting standards and must have 
the power to implement them locally and be 
accountable to Parliament in so doing. The 
national convener would have no power under 
amendment 71 to take the action that would be 
required if standards were not being met. 

If we know that standards, consistency and 
accountability are the key areas that almost 
everyone in the system wants to improve, I do not 
understand why we, as parliamentary 
representatives of those very partners in the 
system, would seek to eliminate the far stronger 
model of accountability that exists in the bill. 

Amendments 72 and 73 would allow local 
authorities to determine the membership of area 
support teams. Those teams will not be 
accountable to anyone but the local authority, but 
the amendments provide for no consultation on 
the membership of area support teams, not even 
with the national convener, who has the duty to 
provide support to panel members. The bill 
presents a far stronger and inclusive report, as it 
provides for communication between the national 
convener and local authorities. 

Amendment 74 helps me to make my case 
against this group of amendments. As Margaret 
Smith described, it introduces a fallback position in 
which the national convener would step in where 
local authorities have failed to deliver, either in the 
establishment of area support teams or in the 
delivery of national training standards. It exposes 
the fear that I have highlighted all along that local 
authorities might not be capable of providing all 
the support that is required. We know that not all 
authorities can provide the support at present, and 
the amendment acknowledges that that risk will 

861



3855  15 SEPTEMBER 2010  3856 
 

 

arise if support is left with local authorities. Given 
that that is the case, why on earth would we 
consider doing that? If the committee shares our 
fears, it seems right that the national convener 
should have that responsibility from the outset, in 
order to prevent the risk of this type of scenario 
developing. 

Additionally, amendment 74 could place us in 
the peculiar position in which some area support 
teams are managed by local authorities and some 
are managed by the national convener. That does 
not contribute in any way to the bill‟s aim of 
achieving consistency in delivery of support to 
panel members and the improvement of outcomes 
for children. 

I am clear that the bill, as drafted, provides the 
best way forward—better than that which is 
proposed in amendments 71 to 74—and that the 
bill will provide the consistency and accountability 
that the system needs. 

If we go down the road that is suggested by the 
amendments, I would have concerns that not only 
would there be an impact on the consistency and 
accountability of support for panel members, but 
there would be a risk of fundamentally 
undermining the system as a whole. 

When putting in place a legislative framework to 
support the children‟s hearing system, it is 
absolutely vital that the independence of the 
various decision makers be fiercely protected, 
otherwise we raise serious concerns about the 
system‟s compliance with human rights legislation. 
That is crucial when we consider the need to 
ensure independence between members of the 
hearing that makes decisions on compulsory 
supervision of children and local authorities that 
have the duty to comply with those decisions and 
pay for their implementation. 

There is a danger that the amendments, and 
others that we will discuss today, will lead to the 
construction of a system that fails to comply with 
the human rights duties that are placed on the 
Scottish Government by the Scotland Act 1998 
and the Human Rights Act 1998. 

The functions that are currently delegated to 
area support teams under the provisions in the bill 
are only compliant with ECHR if the national 
convener has responsibility for them. A system 
that has those functions carried out by local 
authority controlled area support teams would not 
be compliant with ECHR. Indeed, it is difficult to 
see how a system in which local authorities 
choose, train, monitor and support the very people 
who are there to make independent decisions 
could be compliant with ECHR. How could a child 
be confident that such a system is truly 
determined to have their interests as the 
paramount concern? 

Also, the amendments are completely different 
from the current system. I disagree with Ken 
Macintosh when he talks about continuity in this 
regard. The amendments would give councils 
control over area support teams although, at 
present, councils do not have control over the 
children‟s panel advisory committees. A minority of 
CPAC members are appointed by councils. 

I strongly resist the measures and cannot stress 
enough how inappropriate it would be to have the 
local authority connected to panel member 
performance, appointment, monitoring or training, 
when it has a statutory duty to implement 
decisions of a hearing. It strikes at the very heart 
of the children‟s hearings system and of the aim of 
upholding children‟s rights. 

The Government‟s firm and clear legal position 
is that it would almost certainly be incompatible 
with ECHR legislation to transfer key functions of 
the national convener to area support teams that 
are run by local authorities. As a result, the 
national convener would not be able to devolve 
those functions—functions such as recruitment, 
selection and appointment of panel members; rota 
management; monitoring panel member 
performance; and development or delivery of 
training for panel members—to area support 
teams. If they were to do so, that would result in a 
system that was non-compliant. Therefore, if the 
arrangements were to pass, they would have the 
unintended consequence of preventing local 
control of those functions. Instead, the national 
convener would be obliged to retain them at 
national level, which is the exact opposite of what I 
believe is intended. 

What is more, it is fairly straightforward to see 
how such practical issues such as rota 
management can be easily organised at area 
support team level. If, as a result of the 
amendments, that has to be done at national level 
in order to prevent a breach of ECHR, that would 
inevitably increase the cost and the level of 
bureaucracy that is associated with all the 
functions. Again, I recognise that that is not the 
intended consequence, but it is the inevitable 
consequence of passing the amendments. 

To be absolutely clear on this point, I say that 
accepting amendments 71 to 74 would place us at 
serious risk of breaching ECHR legislation. For the 
reasons that I have set out, I urge Elizabeth Smith 
to withdraw amendment 71 and not move 
amendments 72 to 74. 

Elizabeth Smith: Thank you for that detailed 
response, minister. In no way do I expect the 
Parliament to go against the ECHR. However, it is 
my advice—and it is the advice that has been 
given to two of my Conservative colleagues who 
are more legally competent than I am—that we 
have not yet had any convincing evidence that the 
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amendments would cause that to happen. If, 
between stages 2 and 3, you could persuade us 
that that was the case, we would consider that 
matter carefully—I give you that assurance. 
However, as things stand, I do not believe that that 
is the case.  

At this stage, I should also say in relation to the 
parliamentary process and the way in which these 
matters are dealt with by committees that I was 
given notice of some problem with the 
amendments only last night at 6 o‟clock. 
Overnight, we received some indication of part of 
what you have said this morning, but not the full 
part. About half an hour before this committee 
began, I had discussions with two of my 
colleagues about the matter. That is not something 
that I find particularly satisfactory. As I said, it 
turned out that we had received only half the story. 

12:15 
All that notwithstanding, I am not convinced that 

we have before us evidence that there is a 
problem about compliance with the ECHR. I intend 
to press the amendment because I think that we 
need further discussion of the issue. I also believe 
that there is a debate to be had—I think it should 
be a parliamentary debate—about the delivery of 
the service, which I think should be tipped in 
favour of local rather than national control. That is 
very much at the heart of these amendments. 

If there is any drafting error in the 
amendments—which I do not think that there is—
we would obviously deal with that before stage 3. 

Alasdair Allan: On a point of order, convener. 

The Convener: We do not have points of order 
in committee, Mr Allan; there is no such thing. 

The question is, that amendment 71 be agreed 
to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 

Baker, Claire (Mid Scotland and Fife) (Lab) 
Macintosh, Ken (Eastwood) (Lab) 
Smith, Elizabeth (Mid Scotland and Fife) (Con) 
Smith, Margaret (Edinburgh West) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

Against 

Allan, Alasdair (Western Isles) (SNP) 
Gibson, Kenneth (Cunninghame North) (SNP) 
McKelvie, Christina (Central Scotland) (SNP) 

The Convener: The result of the division is: For 
5, Against 3, Abstentions 0. 

Amendment 71 agreed to. 

Amendment 72 moved—[Elizabeth Smith]. 

The Convener: The question is, that 
amendment 72 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  
For 

Baker, Claire (Mid Scotland and Fife) (Lab) 
Macintosh, Ken (Eastwood) (Lab) 
Smith, Elizabeth (Mid Scotland and Fife) (Con) 
Smith, Margaret (Edinburgh West) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

Against 

Allan, Alasdair (Western Isles) (SNP) 
Gibson, Kenneth (Cunninghame North) (SNP) 
McKelvie, Christina (Central Scotland) (SNP) 

The Convener: The result of the division is: For 
5, Against 3, Abstentions 0. 

Amendment 72 agreed to. 

Amendment 73 moved—[Elizabeth Smith]. 

The Convener: The question is, that 
amendment 73 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  
For 

Baker, Claire (Mid Scotland and Fife) (Lab) 
Macintosh, Ken (Eastwood) (Lab) 
Smith, Elizabeth (Mid Scotland and Fife) (Con) 
Smith, Margaret (Edinburgh West) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

Against 

Allan, Alasdair (Western Isles) (SNP) 
Gibson, Kenneth (Cunninghame North) (SNP) 
McKelvie, Christina (Central Scotland) (SNP) 

The Convener: The result of the division is: For 
5, Against 3, Abstentions 0. 

Amendment 73 agreed to. 

Amendment 74 moved—[Elizabeth Smith]. 

The Convener: The question is, that 
amendment 74 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  
For 

Baker, Claire (Mid Scotland and Fife) (Lab) 
Macintosh, Ken (Eastwood) (Lab) 
Smith, Elizabeth (Mid Scotland and Fife) (Con) 
Smith, Margaret (Edinburgh West) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

Against 

Allan, Alasdair (Western Isles) (SNP) 
Gibson, Kenneth (Cunninghame North) (SNP) 
McKelvie, Christina (Central Scotland) (SNP) 

The Convener: The result of the division is: For 
5, Against 3, Abstentions 0. 
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Amendment 74 agreed to. 

Amendment 2 moved—[Adam Ingram]—and 
agreed to. 

The Convener: Amendment 75, in the name of 
Ken Macintosh, is grouped with amendments 80 
and 83. 

Ken Macintosh: These three amendments 
follow a similar line of reasoning to that which was 
followed by those we supported earlier, in that 
they are designed to place at the heart of the bill 
and the new structure the principle that the panels 
should take into account and listen to the views of 
children. 

I will not repeat the arguments that I made 
earlier, but I will highlight the evidence that was 
gathered in relation to the bill by the children‟s 
organisations that are behind the amendments in 
the group. Despite the best intentions of panel 
members and others involved in the hearings 
system, children often felt that their views had not 
been heard appropriately. They thought that some 
panel members could communicate better with 
them in hearing their evidence and their views. 

I do not believe that any of the three 
amendments in the group are particularly onerous. 
I hope that the minister will agree that, at the very 
least, they should form part of the working 
practices of the new children‟s hearings system. 

The first amendment in the group, amendment 
75, would establish a reference group of children 
and young people for the national convener to 
consult. I do not think that the minister would 
disagree with that, and I hope that putting it in 
statute helps turn into good practice what we 
already know that we want, which is for children‟s 
views to be listened to. 

Amendment 80 extends to the training of panel 
members and potential panel members the 
principle of listening to the views of the child and 
consulting children and young people. We would 
all agree that, although panel members get a lot of 
training, one area that could be improved upon is 
how to communicate and how to take into account 
more effectively the views of children and young 
people. 

Amendment 83 is important. Essentially, it is 
about consulting children. It refers in particular to 
the ministerial power to change the national 
convener‟s functions. The minister‟s power is wide 
ranging, and that is quite worrying in some ways. 
The debate that we have just had demonstrates 
our concern about the balance between the 
functions and powers of the national convener and 
the local practices of the children‟s hearings 
system. It is slightly worrying for the minister to 
have powers to alter that by an executive order, 
rather than by means of primary legislation. 

Amendment 83 places a duty on the Scottish 
ministers to consult key stakeholders before 
changing the national convener‟s functions, and 
specifically to consult children and young people. I 
hope that the committee has already agreed on 
the importance of embracing the principle of 
consulting children and young people throughout 
the process. Irrespective of whether that is the key 
reason for it, it is important to put the duty that I 
have proposed on to the power to change the 
national convener‟s functions. 

I move amendment 75. 

The Convener: As no other members are 
indicating that they wish to speak on these 
amendments I will say that I am reasonably 
supportive of them, although I take a slightly 
different view from that of Mr Macintosh on the 
child‟s voice being heard. Panel members try hard 
to ensure that the child‟s voice is heard at the 
hearing. Panel meetings are getting ever larger, 
however, with more and more people participating. 
As a result, and no matter the good intentions of 
the panel chair and the panel to hear the voice of 
the child, it is difficult to ensure that it is not 
drowned out by the competing voices of everyone 
else there. That is why these amendments are 
important. We constantly need to keep our 
processes under review to ensure that the child‟s 
voice is not drowned out in that way. 

I see that I have spurred Ms Smith to speak. 

Margaret Smith: I realise that I have a question 
for Mr Macintosh on amendment 80. I do not have 
a problem with the proposals in principle, but I 
wonder whether he can give us some examples of 
situations where views expressed by children and 
young people about the training of panel members 
would be helpful. What sort of input would they 
have regarding potential panel members? I am a 
bit less convinced on amendment 80 compared 
with amendment 75, which contains more general 
provisions. When we get down to the specifics, it 
is difficult—unless we get more in the way of 
examples from Mr Macintosh—to know what, if I 
may put it this way, the added value of that 
involvement would be when it comes to the 
training or selection of panel members. 

The Convener: I am sure that Mr Macintosh will 
get back to you on that, Ms Smith. First, I call the 
minister to contribute to the debate on this group 
of amendments. 

Adam Ingram: I am supportive of the intentions 
behind amendments 75, 80 and 83. Starting with 
amendment 75, a reference group of children and 
young people will be a really useful sounding 
board for the national convener to have in carrying 
out his or her role. The hearings system is all 
about children, and this reform is all about 
improving outcomes for children. Having such a 
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reference group will help to ensure that the needs 
and views of children are at the heart of what the 
national convener does, but amendment 75 could 
be improved so as to better support the 
involvement of children and young people. As it is 
drafted, subparagraph (2) of the new paragraph 
that the amendment would insert into schedule 1, 
in describing 
“matters of policy which will impact on children and young 
people”, 

gives the impression that children and young 
people will have the power to influence matters 
beyond those on which the national convener can 
make decisions. It might be better if that wording 
was more tightly drawn to reflect an influence over 
the policy decisions that are made by the national 
convener that will impact on children and young 
people. Also, I have already said that I have 
concerns about the introduction of a new definition 
of “children and young people”. I suggest to Ken 
Macintosh that I work with him between now and 
stage 3 to prepare a suitable amendment. On that 
basis I ask him to withdraw amendment 75. 

Similarly, I am supportive of the principle behind 
amendment 80. Children and young people should 
have the opportunity to influence the training that 
panel members and people wishing to join the 
panel receive. One of the clear benefits of putting 
in place a national convener, with responsibility for 
training, is that we will have consistent standards 
of, and access to, training across the country, 
rather than the mixed picture that we have at 
present. 

As well as informing the development of the 
training, the national convener should consider 
how to involve children and young people in the 
actual delivery of the training—in particular, in 
training for people who join the panel. How do we 
really know that potential panel members are able 
to communicate effectively with children unless we 
see them in conversation with them? Again, 
however, I cannot support amendment 80 as 
drafted. It proposes the introduction of a different 
definition of “children and young people”, and I 
have already set out why I do not support that. 
Again, I suggest to Ken Macintosh that I work with 
him between now and stage 3 to prepare a 
suitable amendment and I ask that he does not 
move amendment 80. 

Amendment 83 seeks to amend section 10. I 
recognise the concerns that Ken Macintosh and 
others have, and I support the principle of 
consultation. The committee will know that I have 
spent a considerable amount of time consulting on 
the bill over the past year, including with children 
and young people, and I can see why consultation 
on the use of the power would be beneficial. 

I wonder whether, in looking to introduce a duty 
on ministers to consult in respect of the national 
convener, we should consider a similar provision 
in relation to the principal reporter. Section 17 
gives ministers the same power in relation to that 
position. 

Having said that, I think that amendment 83 as 
drafted is overly prescriptive in the way in which it 
requires ministers to consult children and young 
people. If we want to change the national 
convener‟s functions in relation to, for example, 
their annual report or the payment of expenses to 
panel members, do we really want them to have to 
consult children and young people on those 
issues? I am not convinced that children and 
young people would have any particular views on 
those things. As I said, I also have concerns about 
the new definition of children and young people. 
Once again, I suggest to Ken Macintosh that we 
get our heads together between now and stage 3 
to prepare a suitable amendment. I hope that he 
will agree to withdraw amendment 75 and not 
move amendments 80 and 83. 

12:30 
The Convener: Thank you for those comments, 

minister. I invite Mr Macintosh to wind up the 
debate on the group and say whether he wishes to 
press or withdraw amendment 75. 

Ken Macintosh: I welcome the supportive 
comments from the minister and members on 
amendments 75, 80 and 83. 

I could not agree more with the convener‟s 
remark that panel members are already listening 
to children‟s views. Panel members join the 
children‟s panel because they want to help 
children and I believe that all panels fulfil their duty 
to ensure that they listen to the child. That is at the 
heart of the hearing. The difficulty is that, despite 
those best intentions, we know that 
communication could sometimes be improved. 
The amendments in this group and others aim to 
build into the bill mechanisms and structures that 
keep that principle but attend to the detail of how 
we listen to children‟s views and improve our 
techniques and methods of communication. 

Margaret Smith asked about the practicality of 
what is proposed. I say to her that potential panel 
members are simply those who have not yet 
become panel members but are in training. As 
those of us who have gone through the process 
know, it is quite a long time before people are 
approved to be a panel member, because a great 
deal of training is involved. That is what is meant 
by potential panel members. The point is that 
communicating with children and young people 
requires certain skills and aptitudes that we do not 
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all possess all the time. It is something that we all 
need to work at. 

I was hugely encouraged by the minister‟s 
comments and his acceptance of the principle 
behind each of the amendments. I take his point 
about the wording of amendment 75. I am still not 
sure about the issue of the reference to the 
Commissioner for Children and Young People 
(Scotland) Act 2003. However, the principle of 
having the reference group is the key. On 
amendment 80, the minister also accepted the 
principle of consulting young people on the 
training of panel members. 

On amendment 83, I recognise that a similar 
duty to consult young people could also be applied 
to the appointment of the reporter. On his point 
about whether young people would wish to be 
involved in making changes to the expenses or 
allowances of staff, I think that perhaps they would 
have a view on that and that they should be 
consulted. Having said that, it is the principle 
behind the amendments that is the most important 
thing. We are trying to embed in the new 
organisation an attitude that children‟s views are 
important and should be central to its 
deliberations. 

I am happy not to move any of my amendments 
in the group and to work with the minister. 

The Convener: You have already moved 
amendment 75, so you are seeking to withdraw it. 
You need the approval of the committee to do that, 
so is the committee content for Mr Macintosh to 
withdraw amendment 75? 

Members indicated agreement. 

Amendment 75, by agreement, withdrawn. 

The Convener: Amendment 76, in the name of 
Aileen Campbell, is grouped with amendment 84. I 
am pleased to welcome Aileen Campbell back to 
the committee. I think that she is blooming a little 
since the last time she was here. I invite her to 
move amendment 76 and speak to both 
amendments in the group. 

Aileen Campbell (South of Scotland) (SNP): 
Thank you, convener—it is nice to be back at the 
Education, Lifelong Learning and Culture 
Committee. 

I will address only the amendment in my name, 
amendment 76. While I was a member of the 
committee, the then Commissioner for Children 
and Young People, Kathleen Marshall, published 
her report of February 2008, “Not Seen. Not 
Heard. Not Guilty. The Rights and Status of the 
Children of Prisoners in Scotland”. That document 
considered the experience of children whose 
parents or primary carers are imprisoned and 
described such young people as 

“the invisible victims of crime and of our penal system.” 

The commissioner continued: 
“They have done no wrong, yet they suffer the stigma of 

criminality.” 

Her report went on to detail the many emotional 
and social consequences of that experience. 

As members might be aware, I have sought to 
raise awareness of the issue since that time, and 
to explore what policy options might be available 
to help deal with it. Just before the summer recess 
I led a members‟ business debate on the subject, 
in which Karen Whitefield participated and at 
which the Minister for Children and Early Years 
summed up. I was grateful for that opportunity—as 
were the various organisations that seek to raise 
awareness of the issue. 

Earlier this year, the Scottish Government 
backed an amendment to the Criminal Justice and 
Licensing (Scotland) Bill that would have ensured 
that, when a court considered the family 
circumstances of an offender before sentencing, 
that consideration would extend explicitly to 
responsibilities that the offender might have 
towards the care of children or dependent adults. 
That amendment fell, but I welcome the 
recognition by members at the time and since then 
about the importance of the issue. 

Amendment 76 would enable children‟s 
hearings Scotland, when carrying out research 
relating to its functions, to consider, where 
relevant, the impact of parental imprisonment on 
children who have been referred to a children‟s 
hearing. The imprisonment of a family member 
can have a tremendous impact on children and 
young people. In effect, it can act as a 
bereavement, provoking identical responses in the 
child, such as withdrawal, acting out, deterioration 
in performance at school, regressive behaviour 
such as bed-wetting, and substance misuse. 
Housing, financial and care arrangements can 
become unstable—or even more unstable than 
they already were—as a result of both 
bereavement and imprisonment. 

A significant difference, however, is that the 
children of prisoners are unlikely to receive 
support for their situation, nor are they likely to tell 
people about it or seek help. They might also be 
stigmatised or bullied. They might have to deal 
with absences from school to visit the prison or to 
care for remaining family members. One in three 
children with a parent in prison develops 
significant mental health problems, compared with 
one in 10 among the general population. 

Many of those symptoms might be highlighted in 
the course of a children‟s hearing, but without 
panel members necessarily recognising the cause. 
Such issues have short-term and long-term 
repercussions for children and young people, and 
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it is crucial for children‟s panels to identify and 
address them. Research into the causal links, 
identification and the securing of the most 
appropriate means of support could all be of 
tremendous value to panel members in informing 
their decisions and in helping them to find the best 
means of preventing further problems for the 
children and young people concerned. 

I look forward to hearing what other members 
say, and I look forward in particular to the 
minister‟s comments. 

The Convener: Ms Campbell, I do not think that 
you have moved your amendment. It is a technical 
point, which we need to adhere to. 

Aileen Campbell: Sorry—I move amendment 
76. 

The Convener: Thank you. 

I invite Mr Macintosh to speak to amendment 
84, and to the other amendment in the group if he 
wishes. 

Ken Macintosh: This is a strange grouping—I 
am not sure that the two amendments are directly 
related. 

I support entirely the intention behind 
amendment 76. Given the work that has been 
done on education among prisoners and the 
impact of education in the prison system on 
families, most committee members will be 
sympathetic about the matter. However, 
amendment 76 strikes me as slightly odd. It is 
quite detailed, and no other issues receive such 
attention. Having said that, I repeat that I am 
entirely supportive of Aileen Campbell‟s intention. 

Turning to my amendment 84, one of the most 
welcome new measures under the bill is the 
feedback loop that the Government ministers have 
introduced to allow the children‟s hearings system 
to benefit from better research and sharing of 
information. At stage 1, the committee expressed 
its concern about the operation of that feedback 
loop. I remind members of what we said about it in 
our report, referring to paragraph 90: 

“The Committee believes that, although the proposed 
feedback loop would be helpful at a strategic level, it 
remains to be convinced that this proposal will achieve its 
objective of informing panel members of what happens 
after compulsory measures are agreed.” 

I think that I said in the stage 1 debate that it 
was quite disturbing to hear how little evidence 
there was to support our belief that the panel 
system is such a good thing for Scotland and the 
administration of justice for children and young 
people. The SCRA has quite a few statistics that it 
circulates, and they were helpful, but we are all 
aware, for example, of the number of cases in 
which panels have agreed on a compulsory 
supervision order and have not received the next 

piece of information about that until the following 
year, or even later sometimes, when they have 
discovered that there has been no supervision 
whatsoever throughout the year. There is very little 
feedback at the local level. I think that all panel 
members would welcome hearing more. I have 
certainly heard that indirectly from many panel 
members. They would like to hear more about the 
outcomes, effectiveness and—dare I say—even 
the cost effectiveness of their decisions. 

A number of children‟s organisations and other 
organisations have talked about the importance of 
the feedback loop that is being introduced and 
information sharing. Children in Scotland 
approached members with a detailed submission 
on how things could operate. Perhaps that 
submission was too detailed for primary 
legislation, but the point is that children‟s 
organisations are keen to have an information 
collection process that will allow research and 
allow local panel members and the national 
convener to benefit from the collection and 
collation of information. That is at the heart of the 
proposal. 

Given the comments that the minister made to 
the committee in a private briefing a week or two 
ago, I hope that he will be sympathetic to the 
intent as well as the effect of amendment 84. 

The Convener: As no other member wishes to 
speak, I invite the minister to contribute to the 
debate. 

Adam Ingram: Amendment 76 rightly highlights 
the potential impact of parental imprisonment on 
children who have been referred to a hearing. That 
is one of a range of likely contributors to a child‟s 
needing support through the children‟s hearings 
system. 

I welcome and share Aileen Campbell‟s 
passionate interest in the welfare of the children of 
prisoners. It is clear that parental imprisonment 
can have a severe impact on innocent children, 
and I welcome the work that the Scottish Prison 
Service and organisations such as Families 
Outside are doing in the area. 

Schedule 1 of the bill provides children‟s 
hearings Scotland with a wide power to carry out 
research relating to functions conferred on it, and 
it is entirely possible for the specific issue that is 
raised in amendment 76 to fall within that wide 
power. I would, of course, expect children‟s 
hearings Scotland to ensure that any research that 
is done includes all issues that will potentially 
impact on children who have been referred to a 
children‟s hearing. That could include the impact 
of parental imprisonment as well as a range of 
other situations or issues that a child could face. 

I entirely support the sentiment behind 
amendment 76, but am wary of compiling a list of 
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issues that children‟s hearings Scotland should 
research. Such a list might risk restricting 
children‟s hearings Scotland in making decisions 
on research priorities, and there is a danger in 
listing matters that those that are not on the list will 
be taken to be less important. I offer Ms Campbell 
my utmost assurance that the bill provides 
children‟s hearings Scotland with full powers to 
undertake the research to which the amendment 
refers without the need to make specific provision 
for that in the bill. 

Amendment 84 would bring forward a duty on 
children‟s hearings Scotland to establish a process 
to monitor and review the operation of children‟s 
hearings independently of the national convener. 
Mr Macintosh confirmed that that stems from a 
desire to ensure that panel members have access 
to research and evaluation on the outcomes on 
children of decisions that have been made by 
hearings and on the effectiveness of interventions, 
and that such information might help and inform 
panel members‟ decision making. It appears to me 
that what Mr Macintosh is seeking mirrors 
precisely what we are trying to do with the 
proposed feedback loop, and it is not clear to me 
what the benefit would be of having those parallel 
processes in place. 

12:45 
It is also quite possible that that breadth of 

provision might allow children‟s hearings Scotland 
to monitor and review some aspects of the work of 
the Scottish Children‟s Reporter Administration. 
Some aspects of children‟s hearings fall within the 
SCRA‟s remit—for example, the organisation of a 
hearing falls to it, as do the provision of papers, 
the taking of a note of proceedings and the 
handling and onward transmission of a hearing‟s 
decision. All those issues are related to the 
operation of children‟s hearings. Is Mr Macintosh 
suggesting that children‟s hearings Scotland has a 
duty to monitor and review how those functions 
are carried out? I suggest that children‟s hearings 
Scotland already has sufficient powers to perform 
its key functions and that the additional duty is not 
required. 

In addition, amendment 84 is not required 
because the provisions under section 173 on the 
feedback loop are sufficient to provide panel 
members with the information that could be used 
to support panel decisions. The amendment would 
also provide an inappropriate power for children‟s 
hearings Scotland to monitor and review the 
functions of the SCRA. I do not believe that that is 
the amendment‟s intention. 

I ask Aileen Campbell to seek to withdraw 
amendment 76 and Ken Macintosh not to move 
amendment 84. 

Aileen Campbell: I am grateful to the minister 
and to Ken Macintosh for supporting the issue that 
I have sought to raise. I recognise the concern that 
a range of issues affects the behaviour of children 
and it may be difficult to choose which to specify 
as being more worthy of research. However, it 
remains my belief that the impact on children of 
parental imprisonment is not fully understood or 
accounted for in our justice system. I am grateful 
for the encouragement that the Scottish 
Government and members have given in 
progressing the issue, and I welcome the 
minister‟s personal commitment regarding the 
impact on children of parental imprisonment and 
his indication that he will continue to explore such 
issues and to seek appropriate policy decisions. 

With that in mind, I seek leave to withdraw 
amendment 76. 

Amendment 76, by agreement, withdrawn. 

The Convener: Amendment 3, in the name of 
the minister, is grouped with amendments 4, 11, 
13, 18, 19, 36, 51, 55 to 58, 60 and 61. 

Adam Ingram: This is a group of technical 
amendments.  

The bill explicitly excludes area support teams 
from the provision that is contained in paragraphs 
16 and 17 of schedule 1, which relate to procedure 
and delegation in committees of children‟s 
hearings Scotland. Amendments 3 and 4 remove 
the explicit references to area support teams 
because they are committees established by the 
national convener, not children‟s hearings 
Scotland. Therefore, the provisions, as drafted, do 
not apply in any event. 

Amendments 11 and 13 are minor drafting 
changes that will ensure that certain provisions for 
the national convener and children‟s hearings 
Scotland mirror the provisions for the principal 
reporter and the SCRA. 

Amendments 18 and 19 are technical 
amendments that seek to make the drafting 
consistent by correcting instances of the use of the 
definite and indefinite articles throughout section 
26. 

Amendment 36 is a minor drafting amendment 
that will insert the word “or” into section 34(2)(b). 

Amendment 51 is a technical amendment that is 
designed to increase clarity in section 51(2)(a). 
The bill usually refers to children‟s hearings being 
arranged rather than required. The amendment 
will make section 51 more consistent with the 
remainder of the bill by replacing “required by” with 
“arranged under”. 

Section 53 provides an alternative interim 
emergency order to ensure the immediate 
protection of a child when circumstances prevent 

868



3869  15 SEPTEMBER 2010  3870 
 

 

an application for a child protection order from 
being made to a sheriff. The emergency order may 
be granted by a justice of the peace. Amendment 
55 is a straightforward technical amendment to 
increase clarity and introduce consistency of 
language in section 53. 

Amendment 56 is technical and will have no 
impact on the way in which the provisions in 
section 53 take effect. It provides clearer 
drafting—and therefore meaning—in the section. 
Amendments 57 and 58 are minor drafting 
amendments to clarify the wording on when orders 
that are made under the section will cease to have 
effect. 

Amendments 60 and 61 are minor drafting 
amendments that aim to increase the clarity of 
section 54. 

I move amendment 3. 

Amendment 3 agreed to. 

Amendment 4 moved—[Adam Ingram]—and 
agreed to. 

Schedule 1, as amended, agreed to. 

Section 4 agreed to. 

Schedule 2 

The Children’s Panel 

The Convener: Amendment 78, in the name of 
Elizabeth Smith, is grouped with amendment 79. 

Elizabeth Smith: The amendments are simple 
and are based on the feedback that I have 
received from panel members and people who are 
at the front line of delivering the service. 
Amendment 78 would create an obligation—as I 
think is the Government‟s intention—to deliver the 
national training standards, which is crucial. I 
lodged amendment 79 because I received 
feedback that panel members appreciated national 
conferences in particular for comparing best 
practice between local authorities. 

I move amendment 78. 

Adam Ingram: Amendment 78 would place a 
duty on the national convener to establish national 
training standards, to be delivered by area support 
groups. The bill enables the national convener to 
train and to make arrangements for the training of 
panel members, and implicit in that is the ability to 
set national training standards. 

I will speak first to amendment 78‟s impact in 
the event of local authority management of area 
support teams and secondly to its impact were the 
current provisions in the bill to remain. 

If area support teams were managed by local 
authorities, it would be wholly inappropriate for 

area support teams to control the training of panel 
members. Training is the primary means of 
ensuring that panel members understand the 
legislative framework under which the children‟s 
hearings system operates. It is also the primary 
means of developing the necessary skills of panel 
members and providing them with understanding 
of their role as independent decision makers and 
the confidence to carry out that role. 

As I made clear when we spoke about 
amendments 71 to 74, it would be inappropriate 
for local authorities to control decisions on training. 
The provisions that allow the national convener to 
delegate that training function to area support 
teams can apply only under the current proposed 
structure, which is modelled on the separation of 
functions of different key players in the system. 

Amendment 78 would not allow the national 
convener to review the relevance of the content of 
the training or its impact on panel performance; to 
seek to adjust training in the light of emerging 
evidence that demonstrated development needs; 
or to respond to changes in law that impacted on 
children‟s hearings. The national convener will 
identify training needs and must have the power to 
deliver the training, but the amendment would 
render the national convener powerless to 
manage, direct or monitor the content and 
effectiveness of training. It follows that it should 
not be supported. 

The second point is that amendment 78 would 
remove the national convener‟s power to ensure 
that the content of training was effective in 
developing the necessary skills of panel members. 
It would allow the national convener to be involved 
only in setting standards rather than in planning 
and delivering training, as provided for in the bill. 

For those reasons I cannot support amendment 
78. 

Amendment 79 seeks to provide the national 
convener with the power to arrange national 
conferences for panel members. Panel members 
have enjoyed national conferences provided by 
the Scottish Government in the past. They provide 
a national platform for informing panel members 
and developing their skills and understanding of 
issues that can affect children. They also offer 
panel members an opportunity to learn from one 
another through discussion groups and informal 
contact, although I admit that sharing good 
practice drawn from panels has not always been a 
formal part of conference proceedings. 

The amendment is well intentioned but, I argue, 
not necessary to ensure that the national convener 
can arrange national conferences for panel 
members if he or she considers it appropriate. 
Under paragraph 3(1) of schedule 2, the national 
convener will have the power to make 
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arrangements for the training of panel members, 
which could include holding national conferences, 
such as the national school. That would clearly 
seem sensible given the national convener‟s 
responsibility for the national children‟s panel. 
There is also a supplementary power in paragraph 
9 of schedule 1, which allows the national 
convener to do whatever is appropriate in 
connection with their functions. It is not necessary 
to include in the bill a specific reference to national 
conferences for the national convener to have that 
facility at their disposal. 

I urge the committee to take the view that 
amendment 78 is not required. It would be 
detrimental to the achievement of improvements in 
the system that are widely supported and which 
were accepted at stage 1. As a consequence, I 
also urge the committee to agree that amendment 
79 is not necessary to achieve the required 
objective. 

I ask Elizabeth Smith to withdraw amendment 
78 and not move amendment 79. 

Elizabeth Smith: I will press amendment 78. 
My decision is determined by the debate that we 
had earlier on amendments 71 to 74. The matter 
will have to be resolved between stages 2 and 3. 

I hear what the minister says about amendment 
79 and am willing to withdraw that on the basis of 
the commitment that he has just given. 

The Convener: You cannot withdraw an 
amendment that you have not moved but, when 
we get to amendment 79, I am sure that you will 
indicate that you do not wish to move it. 

Elizabeth Smith: Indeed. 

The Convener: The question is, that 
amendment 78 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 

Baker, Claire (Mid Scotland and Fife) (Lab) 
Macintosh, Ken (Eastwood) (Lab) 
Smith, Elizabeth (Mid Scotland and Fife) (Con) 
Smith, Margaret (Edinburgh West) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

Against 

Allan, Alasdair (Western Isles) (SNP) 
Gibson, Kenneth (Cunninghame North) (SNP) 
McKelvie, Christina (Central Scotland) (SNP) 

The Convener: The result of the division is: For 
5, Against 3, Abstentions 0. 

Amendment 78 agreed to. 

Amendments 79 and 80 not moved. 

Schedule 2, as amended, agreed to. 

Section 5 agreed to. 

The Convener: Given that it is almost 1 pm and 
that we are just about to begin a new section, this 
is an appropriate place to break our stage 2 
consideration of the bill. 

I thank the minister for attending. We look 
forward to his return next week. 

Meeting closed at 12:59. 
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Children’s Hearings (Scotland) Bill 
 

2nd Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Sections 6 to 16 
Sections 17 to 23 
Sections 24 to 188 
Section 189 to 191 

Schedule 3 
Schedule 4 

Schedules 5 and 6 
Long Title 

  
 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Section 6 

Adam Ingram 
 

5 In section 6, page 2, line 7, at end insert— 

<(  ) This section applies where a children’s hearing requires to be arranged by virtue of, or 
for the purposes of, this Act or any other enactment.> 

Adam Ingram 
 

6 In section 6, page 2, line 8, leave out <a> and insert <the> 

Adam Ingram 
 

7 In section 6, page 2, line 9, leave out <a> and insert <the> 

Elizabeth Smith 
 

81 In section 6, page 2, line 13, at end insert— 

<(  ) In selecting the members of the children’s hearing, the National Convener must agree 
with the relevant local authority for the child to whom the hearing relates as to the 
suitability of potential members.> 

Adam Ingram 
 

8 In section 6, page 2, line 14, leave out <a> and insert <the> 

Section 8 

Adam Ingram 
 

9 Move section 8 to before section 17 
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Section 9 

Adam Ingram 
 

10 In section 9, page 2, line 31, at end insert— 

<(  ) In this section, “children’s hearing” includes pre-hearing panel.> 

Elizabeth Smith 
 

65 In section 9, page 2, line 31, at end insert— 

<(  ) The National Convener, under subsection (2)(a)— 

(a) may provide information about matters such as— 

(i) the legal consequences of proposed decisions by children’s hearings, 

(ii) whether proposed decisions are permitted under this Act, and 

(iii) the range of decisions which may be made by children’s hearings in 
particular circumstances, but 

(b) may not make recommendations about what decisions children’s hearings should 
make in particular cases.> 

After section 9 

Ken Macintosh 
 

82 After section 9, insert— 

<Provision of advice to children about children’s hearings 

(1) The National Convener may provide advice to children in relation to children’s hearings 
about any matter arising in connection with the functions conferred on children’s 
hearings by virtue of this Act or any other enactment. 

(2) The National Convener may in particular provide— 

(a) legal advice, 

(b) advice about procedural matters, 

(c) advice about the consequences of decisions of the children’s hearings, 

(d) advice about how decisions of children’s hearings are implemented. 

(3) Any advice provided by the National Convener under subsection (1) must be provided 
in a child friendly format.> 

Section 10 

Ken Macintosh 
 

83 In section 10, page 3, line 6, at end insert— 

<(  ) Before making an order under this section, the Scottish Ministers must consult— 

(a) children and young people, 

(b) organisations representing children and young people, 
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(c) such other body or person as they consider appropriate. 

(  ) In this section “children and young people” has the meaning given by section 16 of the 
Commissioner for Children and Young People (Scotland) Act 2003 (asp 17).> 

After section 11 

Ken Macintosh 
 

84 After section 11, insert— 

<Monitoring and review 

CHS must establish a process by which to monitor and review the operation of 
children’s hearings, independently of the National Convener.> 

Section 17 

Adam Ingram 
 

11 In section 17, page 4, line 7, leave out <or> 

Section 21 

Adam Ingram 
 

12 In section 21, page 4, line 34, after <SCRA> insert <or any other person> 

Adam Ingram 
 

13 In section 21, page 4, line 34, leave out <the carrying out of> and insert <carrying out the> 

Adam Ingram 
 

14 In section 21, page 4, line 36, at end insert— 

<(  ) This section is subject to section 17(1)(e).> 

Schedule 4 

Adam Ingram 
 

15 In schedule 4, page 102, leave out line 36 

Section 24 

Adam Ingram 
 

16 In section 24, page 5, line 15, leave out <or a> and insert <, pre-hearing panel or> 

Adam Ingram 
 

17 In section 24, page 5, line 17, after <hearing> insert <, pre-hearing panel> 
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Section 26 

Adam Ingram 
 

18 In section 26, page 5, line 33, leave out first <a> and insert <the> 

Adam Ingram 
 

19 In section 26, page 5, line 35, after <or> insert <the> 

Adam Ingram 
 

20 In section 26, page 5, line 35, leave out <is reasonably> 

Ken Macintosh 
 

85 In section 26, page 6, line 3, after <them> insert <, including offering the child the opportunity to 
speak to the Children’s Panel members in private> 

Margaret Smith 
 

86 In section 26, page 6, line 4, at end insert— 

<(3A) When a children’s hearing or the sheriff is coming to a decision about a matter relating 
to a child, a report is to be prepared and presented to the children’s hearing or sheriff 
outlining and confirming the child’s views and wishes, and must be taken into account 
by the children’s hearing or sheriff in reaching a final decision. 

(3B) Any report under subsection (3A) is to be provided in a child friendly format to the child 
to whom the children’s hearing relates.> 

After section 26 

Christina McKelvie 
 

220 After section 26, insert— 

<Children’s hearing: duty to secure advocacy service 

(1)  The children’s hearing must secure the provision of an advocacy service for a child who 
is the subject of a hearing unless it is satisfied that such a service is rejected by the child.  

(2)  In subsection (1), an advocacy service is a service which offers support and assistance to 
enable the child to take a full part in the proceedings. 

(3)  The advocacy service must include the right of the child to be accompanied by an 
advocate during proceedings of the hearing. 

(4)  The Scottish Ministers may by regulations make provision for or in connection with— 

(a) arrangements for the securing of the advocacy service for the child, 

(b)  the qualifications to be held by any individual providing an advocacy service to 
the child, and 

(c)  the training of individuals providing an advocacy service to the child.> 
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Section 29 

Adam Ingram 
 

21 In section 29, page 7, line 2, leave out from <safeguarder> to end of line 3 and insert <person to 
safeguard the interests of the child to whom the children’s hearing relates (a “safeguarder”).>  

After section 29 

Ken Macintosh 
 

87 After section 29, insert— 

<Children’s hearing: duty to consider appointing an advocate 

(1) A children’s hearing must consider whether to appoint an advocate for the child to 
whom the children’s hearing relates. 

(2) A children’s hearing may appoint an advocate in pursuance of subsection (1) at any time 
when the children’s hearing is still deciding matters in relation to the child. 

(3) A children’s hearing must record a decision made under subsection (1). 

(4) If a children’s hearing appoints an advocate, it must give reasons for its decision. 

(5) Subsection (1) does not apply where an advocate has already been appointed by virtue 
of this section. 

(6) In this section an advocate is an individual whose purpose is to offer services of support 
and representation for the purpose of enabling the child to whom the children’s hearing 
relates to express their views.> 

Section 30 

Adam Ingram 
 

22 In section 30, page 7, line 13, leave out subsection (1) and insert— 

<(  ) The Scottish Ministers must establish and maintain a panel of persons (to be known as 
“the Safeguarders Panel”) from which any appointment under this Act of a safeguarder 
is to be made.> 

Ken Macintosh 
 

88 In section 30, page 7, line 13, leave out subsection (1) and insert— 

<(  ) There is established a body to be known as the National Safeguarders Panel. 

(  ) This panel will be responsible for the recruitment and training of safeguarders. 

(  ) Schedule (National safeguarders panel) makes further provision about the National 
Safeguarders Panel.> 

Adam Ingram 
 

23 In section 30, page 7, line 18, leave out <Safeguarders Panels> and insert <the Safeguarders 
Panel> 
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Adam Ingram 
 

24 In section 30, page 7, line 19, leave out <Safeguarders Panels> and insert <the Safeguarders 
Panel> 

Adam Ingram 
 

25 In section 30, page 7, line 20, leave out <Safeguarders Panels> and insert <the Safeguarders 
Panel> 

Adam Ingram 
 

26 In section 30, page 7, line 21, leave out <Safeguarders Panels> and insert <the Safeguarders 
Panel> 

Ken Macintosh 
 

89 In section 30, page 7, line 22, after <expenses> insert <, fees> 

Adam Ingram 
 

27 In section 30, page 7, line 22, leave out <local authorities> and insert <the Scottish Ministers> 

Adam Ingram 
 

28 In section 30, page 7, line 23, leave out <Safeguarders Panels> and insert <the Safeguarders 
Panel> 

Adam Ingram 
 

29 In section 30, page 7, line 24, leave out <Safeguarders Panels> and insert <the Safeguarders 
Panel> 

Adam Ingram 
 

30 In section 30, page 7, line 25, at end insert— 

<(  ) For the purpose of complying with the requirements imposed by subsection (1) and 
regulations under subsection (2), the Scottish Ministers may enter into arrangements 
(contractual or otherwise) with any person other than CHS or SCRA.> 

Adam Ingram 
 

31 In section 30, page 7, line 26, leave out subsections (3) and (4) 

After schedule 3 

Ken Macintosh 
 

77 After schedule 3 insert— 

<SCHEDULE 
(introduced by section 30) 
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NATIONAL SAFEGUARDERS PANEL 

Membership 

(1) The members of the National Safeguarders Panel are to be appointed by the Scottish 
Ministers. 

(2) There are to be no fewer than five and no more than eight members. 

(3) The Scottish Ministers may by order amend sub-paragraph (2) so as to substitute for the 
numbers of members for the time being specified there different numbers of members. 

(4) A member holds and vacates office on terms and conditions determined by the Scottish 
Ministers. 

(5) The Scottish Ministers may appoint a person to be a member only if satisfied that the 
person has knowledge and experience relevant to the functions of the National 
Safeguarders Panel. 

(6) The Scottish Ministers may reappoint as a member a person who has ceased to be a 
  member. 
 
Allowances 

 The National Safeguarders Panel may pay to its members such allowances in respect of 
expenses properly incurred by members in the performance of their functions as may be so 
determined. 

 
Procedure 

 The National Safeguarders Panel may determine its own procedure.> 

After section 30 

Ken Macintosh 
 

90 After section 30 insert— 

<Role of the safeguarder 

The role of the safeguarder is to— 

(a) safeguard and promote the welfare of the child in any proceedings in respect of 
which they are appointed, and 

(b) ensure that the views of the child are heard.> 

Section 31 

Adam Ingram 
 

32 In section 31, page 7, line 35, leave out <with the child> 

Section 32 

Adam Ingram 
 

33 In section 32, page 8, line 4, leave out <Subsection (2)> and insert <This section> 
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Ken Macintosh 
 

91 In section 32, page 8, line 4, leave out <Subsection (2) applies> and insert <Subsections (2) to (4) 
apply> 

Adam Ingram 
 

34 In section 32, page 8, line 6, leave out subsection (2) and insert— 

<(  ) If the safeguarder does not appeal against a relevant decision, the appointment ceases on 
the expiry of the time allowed to appeal against the decision. 

(  ) A relevant decision is— 

(a) a decision of a children’s hearing to discharge the referral of the child, 

(b) a determination by the sheriff under section 112 or 116 which results in the 
discharge of the child’s referral to a children’s hearing, 

(c) a decision to make, vary, continue or terminate a compulsory supervision order in 
respect of the child, 

(d) a decision of the sheriff in an appeal under section 148(1), 

(e) a decision of the sheriff principal in an appeal under section 157(1). 

(  ) If the safeguarder appeals to the Court of Session under section 157(1) or (2), the 
appointment ceases on the giving of the decision in the appeal.> 

Ken Macintosh 
 

92 In section 32, page 8, line 19, at end insert— 

<(3) In the event of an appeal and subject to subsection (4), the appointment of a safeguarder 
continues pending the determination of the appeal. 

(4) In the event of an appeal that results in a referral back to the children’s hearing, the 
sheriff may continue the appointment of the safeguarder for the purpose of the 
subsequent hearing.> 

Section 33 

Adam Ingram 
 

35 In section 33, page 8, line 27, after <out> insert <(subject to section 177)> 

Section 34 

Adam Ingram 
 

36 In section 34, page 9, line 12, after <been> insert <or> 

Section 35 

Adam Ingram 
 

37 In section 35, page 9, line 28, after <out> insert <(subject to section 177)> 
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Section 38 

Adam Ingram 
 

38 In section 38, page 11, line 5, leave out <disclosure> and insert <non-disclosure> 

Adam Ingram 
 

39 In section 38, page 11, line 7, leave out <disclosure> and insert <non-disclosure> 

Adam Ingram 
 

40 In section 38, page 11, line 12, leave out <disclosure> and insert <non-disclosure> 

Section 40 

Ken Macintosh 
 

95 In section 40, page 11, line 38, leave out <parental responsibilities and rights direction> and 
insert <medical treatment order> 

Ken Macintosh 
 

96 In section 40, page 12, line 1, leave out from <parental> to end of line 2 and insert <medical 
treatment order is an order authorising—> 

Ken Macintosh 
 

97 In section 40, page 12, line 6, leave out <parental responsibilities and rights direction> and insert 
<medical treatment order> 

Section 41 

Adam Ingram 
 

41 In section 41, page 12, line 22, at end insert— 

<(  ) Where the Principal Reporter receives notice under subsection (1)(e), the Principal 
Reporter must give notice of the making of the order to any person (other than a relevant 
person in relation to the child) who the Principal Reporter considers to have (or to 
recently have had) a significant involvement in the upbringing of the child.> 

Section 42 

Ken Macintosh 
 

98 Leave out section 42 
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Section 45 

Adam Ingram 
 

42 In section 45, page 13, line 18, leave out <disclosure> and insert <non-disclosure> 

Ken Macintosh 
 

99 In section 45, page 13, line 18, leave out <parental responsibilities and rights direction> and 
insert <medical treatment order> 

Section 46 

Adam Ingram 
 

43 In section 46, page 13, line 31, at end insert— 

<(  ) a person not falling within paragraph (b) who has (or recently had) a significant 
involvement in the upbringing of the child,> 

Ken Macintosh 
 

100 In section 46, page 13, line 32, at end insert— 

<(  ) the local authority who applied for the child protection order,> 

Section 47 

Adam Ingram 
 

44 In section 47, page 14, line 11, at end insert— 

<(  ) the person who applied for the child protection order (unless the person is the 
applicant),> 

Section 49 

Adam Ingram 
 

45 In section 49, page 14, line 30, at end insert— 

<(  ) the applicant,> 

Adam Ingram 
 

46 In section 49, page 14, line 32, at end insert— 

<(  ) any person not falling within paragraph (b) who the sheriff considers to have (or 
to recently have had) a significant involvement in the upbringing of the child,> 

Adam Ingram 
 

47 In section 49, page 15, line 10, leave out <disclosure> and insert <non-disclosure> 
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Ken Macintosh 
 

101 In section 49, page 15, line 10, leave out <parental responsibilities and rights direction)> and 
insert <medical treatment order)> 

Section 50 

Ken Macintosh 
 

102 In section 50, page 15, line 18, after <effect> insert— 

 <(a)> 

Ken Macintosh 
 

103 In section 50, page 15, line 19, leave out <attempted> and insert <made a reasonable effort> 

Ken Macintosh 
 

104 In section 50, page 15, line 20, at end insert <, and— 

(b) in any event, if the order is not implemented within 72 hours.> 

Adam Ingram 
 

48 Leave out section 50 and insert— 

<Automatic termination of order 

(1) This section applies where a child protection order contains an authorisation of the type 
mentioned in section 35(2)(b). 

(2) The order ceases to have effect at the end of the period of 24 hours beginning with the 
making of the order if the person specified in the order under section 35(2)(a) has not 
attempted to implement it within that period. 

(3) The order ceases to have effect at the end of the period of 6 days beginning with the 
making of the order if the child to whom the order relates has not been removed to a 
place of safety within that period.> 

Section 51 

Adam Ingram 
 

49 In section 51, page 15, line 26, at end insert— 

<(  ) If the Principal Reporter is satisfied that the conditions for including a relevant direction 
in a child protection order in respect of a child are no longer satisfied, the Principal 
Reporter may vary the child protection order so as to terminate the direction by giving 
notice to— 

(a) the person specified in the order under section 35(2)(a) or, 

(b) where there is no such person specified, the applicant for the order. 

(  ) A relevant direction is— 

(a) an information non-disclosure direction, 
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(b) a contact direction, 

(c) a parental responsibilities and rights direction.> 

Adam Ingram 
 

50 In section 51, page 15, line 27, after <terminate> insert <or vary> 

Adam Ingram 
 

51 In section 51, page 15, line 28, leave out <required by> and insert <arranged under> 

Adam Ingram 
 

52 In section 51, page 15, line 31, after <terminates> insert <or varies> 

Section 52 

Adam Ingram 
 

53 In section 52, page 16, line 4, after <hearing,> insert— 

<(  ) where the order contains an authorisation of the type mentioned in section 
35(2)(b), the end of the period of 8 working days beginning on the day the child 
was removed to a place of safety,> 

Adam Ingram 
 

54 In section 52, page 16, line 5, at beginning insert <where the order does not contain such an 
authorisation,> 

Section 53 

Adam Ingram 
 

55 In section 53, page 16, line 19, leave out <any case> and insert <a case where the applicant for 
the order is a local authority or any other person> 

Adam Ingram 
 

56 In section 53, page 16, line 23, leave out from beginning to <practicable> in line 24 and insert 
<As soon as practicable after the making of the order, the applicant must> 

Adam Ingram 
 

57 In section 53, page 16, line 28, leave out <within 12 hours after it is made> and insert <at the end 
of the period of 12 hours beginning with the making of the order> 

Adam Ingram 
 

58 In section 53, page 16, line 35, leave out <when the order is made> and insert <with the making 
of the order> 
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Adam Ingram 
 

59 In section 53, page 16, line 38, leave out subsection (6) and insert— 

<(  ) The Principal Reporter may, by giving notice to the applicant, terminate the order if— 

(a) the Principal Reporter is satisfied that the conditions for the making of an order 
under this section are no longer satisfied, or 

(b) the Principal Reporter is satisfied that it is no longer in the best interests of the 
child for the order to continue to have effect.> 

Section 54 

Adam Ingram 
 

60 In section 54, page 17, line 10, leave out <If> and insert <As soon as practicable after> 

Adam Ingram 
 

61 In section 54, page 17, line 10, leave out <as soon as practicable> 

Adam Ingram 
 

62 In section 54, page 17, line 19, leave out subsections (5) and (6) and insert— 

<(  ) The Principal Reporter may, by giving notice to the constable, require the constable to 
release the child if— 

(a) the Principal Reporter is satisfied that the conditions for placing the child in a 
place of safety under this section are no longer satisfied, or 

(b) the Principal Reporter is satisfied that it is no longer in the best interests of the 
child to be kept in a place of safety.> 

Section 58 

Adam Ingram 
 

106 In section 58, page 18, line 24, leave out <the relevant local authority for a child> and insert <a 
local authority> 

Adam Ingram 
 

107 In section 58, page 18, line 25, leave out <the child> and insert <a child in its area> 

Adam Ingram 
 

108 In section 58, page 18, line 27, leave out <relevant local authority for a child> and insert <local 
authority> 

Ken Macintosh 
 

172 In section 58, page 18, leave out lines 28 and 29 and insert <that any of the section 65 grounds 
apply.> 
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Adam Ingram 
 

109 In section 58, page 18, line 29, leave out from <a> to <of> and insert <it might be necessary for a 
compulsory supervision order to be made in relation to> 

Ken Macintosh 
 

173 In section 59, page 18, leave out lines 34 and 35 and insert <that any of the section 65 grounds 
apply.> 

Section 59 

Adam Ingram 
 

110 In section 59, page 18, line 35, leave out from <a> to <of> and insert <it might be necessary for a 
compulsory supervision order to be made in relation to> 

Section 60 

Adam Ingram 
 

111 In section 60, page 19, line 7, leave out <determines> and insert <considers> 

Adam Ingram 
 

112 In section 60, page 19, line 8, leave out <applies> and insert <might apply> 

Adam Ingram 
 

113 In section 60, page 19, line 14, leave out <ground applies> and insert <of the section 65 grounds 
the court considers might apply> 

Adam Ingram 
 

114 In section 60, page 19, line 15, leave out from <for> to <applies> and insert <why the court 
considers that the ground might apply> 

Ken Macintosh 
 

174 In section 60, page 19, leave out line 29 and insert— 

<(j) proceedings for an order under section 11 of the 1995 Act,> 

Section 62 

Adam Ingram 
 

115 In section 62, page 20, line 11, leave out from <a> to <of> and insert <it might be necessary for a 
compulsory supervision order to be made in relation to>  
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Section 64 

Adam Ingram 
 

116 In section 64, page 20, line 25, after <where> insert— 

<(  )> 

Adam Ingram 
 

117 In section 64, page 20, line 33, at end insert <, or 

(  ) it appears to the Principal Reporter that a child might be in need of protection, 
guidance, treatment or control.> 

Section 65 

Ken Macintosh 
 

175 In section 65, page 21, line 18, after second <to> insert <domestic abuse or>  

Ken Macintosh 
 

176 In section 65, page 21, leave out lines 29 and 30  

Adam Ingram 
 

118 In section 65, page 21, line 31, leave out <been convicted of> and insert <committed> 

Adam Ingram 
 

119 In section 65, page 22, line 3, leave out <not within> and insert <beyond> 

Ken Macintosh 
 

177 In section 65, page 22, line 5, at end insert— 

<(  ) the child— 

(i) is being, or is likely to be, subjected to physical, emotional or other 
pressure to enter into a marriage or civil partnership, or 

(ii) is, or is likely to become, a member of the same household as such a 
child.> 

Adam Ingram 
 

120 In section 65, page 22, line 10, at end insert— 

<(3A) The Scottish Ministers may by order— 

(a) amend subsection (2) by— 

(i) adding a ground, 

(ii) removing a ground for the time being mentioned in it, or 

(iii) amending a ground for the time being mentioned in it, and 
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(b) make such other amendments of this section as appear to the Scottish Ministers to 
be necessary or expedient in consequence of provision made under paragraph (a). 

(3B) An order under subsection (3A) is subject to the affirmative procedure.>  

Section 66 

Adam Ingram 
 

121 In section 66, page 22, line 20, leave out from <the> to <child> in line 21 and insert <, having 
made a determination under section 64(2) in relation to a child, the Principal Reporter considers> 

Adam Ingram 
 

122 In section 66, page 22, line 23, leave out from beginning to <is> in line 24 and insert <it is not> 

Ken Macintosh 
 

178 In section 66, page 23, line 8, after second <child> insert <or other agency> 

Ken Macintosh 
 

179 In section 66, page 23, line 9, leave out <authority’s> and insert <authority or other agency> 

Section 67 

Adam Ingram 
 

123 In section 67, page 23, line 17, leave out <the Principal Reporter determines under section 64(2)> 
and insert <, having made a determination under section 64(2) in relation to a child, the Principal 
Reporter considers> 

 

Adam Ingram 
 

124 In section 67, page 23, leave out line 18 

Adam Ingram 
 

125 In section 67, page 23, line 23, leave out subsections (3) and (4) 

Section 68 

Adam Ingram 
 

126 Leave out section 68 

Section 69 

Adam Ingram 
 

127 In section 69, page 24, line 7, leave out <12(1)> and insert <12(1A)> 
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Adam Ingram 
 

128 In section 69, page 24, line 9, leave out from <for> to <child> in line 10 

Adam Ingram 
 

129 In section 69, page 24, line 13, leave out <a section 65 ground> and insert <the section 65 ground 
specified in the statement given to the Principal Reporter under section 12 of the Antisocial 
Behaviour etc. (Scotland) Act 2004> 

Adam Ingram 
 

130 In section 69, page 24, line 13 at end insert <, and 

(  ) the sheriff had directed the Principal Reporter under section 113(2) to arrange a 
children’s hearing.> 

Adam Ingram 
 

131 In section 69, page 24, line 14, leave out subsection (3) 

Section 70 

Adam Ingram 
 

132 In section 70, page 24, line 16, leave out from beginning to <(7)(b)> and insert <This section 
applies where under section 49> 

Adam Ingram 
 

133 In section 70, page 24, line 18, at end insert <, and 

(  ) a compulsory supervision order is not in force in relation to the child or person 
whose case is remitted.> 

Adam Ingram 
 

134 In section 70, page 24, line 24, leave out <a section 65 ground> and insert <the ground in section 
65(2)(j)> 

Adam Ingram 
 

135 In section 70, page 24, line 25, at end insert <, and 

(  ) the sheriff had directed the Principal Reporter under section 113(2) to arrange a 
children’s hearing.> 

Adam Ingram 
 

136 In section 70, page 24, line 26, leave out subsection (4) 

Adam Ingram 
 

137 In section 70, page 24, line 27, leave out subsection (5) 
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Section 72 

Adam Ingram 
 

138 In section 72, page 25, line 4, leave out <notice of a children’s hearing is given> and insert <a 
children’s hearing is, or is to be, arranged in relation> 

Adam Ingram 
 

139 In section 72, page 25, line 8, leave out <The> and insert <A> 

Adam Ingram 
 

140 In section 72, page 25, line 9, leave out <where> and insert <if the children’s hearing is satisfied 
that> 

Adam Ingram 
 

141 In section 72, page 25, line 10, leave out from <child> to <(c.46)> in line 12 and insert <hearing 
relates to the ground mentioned in section 65(2)(b), (c), (d) or (g)> 

Adam Ingram 
 

142 In section 72, page 25, line 19, leave out from <of> to <considered> in line 20 and insert <given 
in compliance with section 84(1)> 

Section 73 

Adam Ingram 
 

143 In section 73, page 25, line 24, leave out from <notice> to end of line 25 and insert <a children’s 
hearing is, or is to be, arranged in relation to a child.> 

Adam Ingram 
 

144 In section 73, page 25, line 26, leave out <The relevant person> and insert <Each relevant person 
in relation to the child who is notified of the children’s hearing by virtue of rules under section 
170> 

Adam Ingram 
 

145 In section 73, page 25, line 28, leave out <the relevant person> 

Adam Ingram 
 

146 In section 73, page 25, line 29, leave out first <The> and insert <A> 

Adam Ingram 
 

147 In section 73, page 25, line 29, leave out second <the> and insert <a> 
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Adam Ingram 
 

148 In section 73, page 25, line 30, leave out <where> and insert <if the children’s hearing is satisfied 
that> 

Section 77 

Ken Macintosh 
 

180 In section 77, page 26, line 34, after <team> insert <, as established under schedule 1 of this 
Act,> 

Ken Macintosh 
 

181 In section 77, page 26, line 35, after <(5)> insert <and section 174> 

Ken Macintosh 
 

182 In section 77, page 27, line 18, after <person> insert <, where appropriate to do so,> 

Section 78 

Ken Macintosh 
 

183 In section 78, page 27, line 26, leave out <deemed to be> and insert <treated as> 

Adam Ingram 
 

221 In section 78, page 27, line 29, leave out <the individual in question> and insert— 

<(i) the individual in question, 

(ii) the child, or 

(iii) a relevant person in relation to the child, 

Adam Ingram 
 

150 In section 78, page 27, leave out lines 32 and 33 

Adam Ingram 
 

151 In section 78, page 28, leave out lines 4 to 7 and insert— 

<(  ) whether it is likely that the children’s hearing will consider making a compulsory 
supervision order including a secure accommodation authorisation in relation to 
the child.> 

Adam Ingram 
 

152 In section 78, page 28, line 7, at end insert— 

<(  ) a matter specified in rules under section 170(2)(za).> 
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Adam Ingram 
 

153 In section 78, page 28, line 7, at end insert— 

<(  ) For the purposes of subsection (3)(a), the pre-hearing panel may excuse the child from 
attending the children’s hearing only if— 

(a) the pre-hearing panel is satisfied that any of paragraphs (a) to (c) of section 72(3) 
applies, or 

(b) the child may be excused under rules under section 170. 

(  ) For the purposes of subsection (3)(b), the pre-hearing panel may excuse a relevant 
person in relation to the child from attending the children’s hearing only if— 

(a) the pre-hearing panel is satisfied that section 73(3)(a) or (b) applies, or 

(b) the relevant person may be excused under rules under section 170.> 

Section 80 

Ken Macintosh 
 

184 In section 80, page 28, line 24, leave out <deem the individual to be> and insert <treat the 
individual as> 

Ken Macintosh 
 

185 In section 80, page 28, line 25, after <individual> insert— 

<(  ) is a parent or other person who should, as a result of a family connection 
with the child, be involved in discussion at the children’s hearing,  

(  )> 

Ken Macintosh 
 

186 In section 80, page 28, line 26, at end insert— 

<(3A) A person who is to be treated as a relevant person as a result of a decision of a pre-
hearing panel or children’s hearing will continue to be treated as a relevant person 
unless and until a children’s hearing decides that neither of the conditions in subsection 
(3) apply.> 

Ken Macintosh 
 

187 In section 80, page 28, line 27, leave out <deems the individual to be> and insert <has decided 
that the individual is> 

Ken Macintosh 
 

188 In section 80, page 28, line 28, after first <person> insert <, and no decision has been taken of the 
kind referred to in subsection (3A) resulting in that person ceasing to be treated as a relevant 
person> 

Adam Ingram 
 

154 In section 80, page 28, line 29, leave out from first <of> to <(c.47) in line 30> 

 20

890



Adam Ingram 
 

155 In section 80, page 28, line 32, at end insert— 

<(  ) any pre-hearing panel held in connection with a children’s hearing mentioned in 
paragraph (a), (b) or (d),> 

After section 80 

Adam Ingram 
 

156 After section 80, insert— 

<Appointment of safeguarder 

(1) A pre-hearing panel may appoint a safeguarder for the child to whom the children’s 
hearing relates. 

(2) A pre-hearing panel must record an appointment made under subsection (1). 

(3) If a pre-hearing panel appoints a safeguarder, it must give reasons for the decision. 

(4) Subsection (1) does not apply where a safeguarder has already been appointed by virtue 
of this section or section 29. 

(5) A safeguarder appointed under this section is to be treated for the purposes of this Act 
(other than this section) as being appointed by a children’s hearing by virtue of section 
29.> 

Section 82 

Ken Macintosh 
 

189 In section 82, page 29, line 19, leave out subsection (2) and insert— 

<(2) The chairing member of the children’s hearing must determine the age of the person in 
respect of whom the hearing has been arranged based on the declaration of the person 
or, if that person is unable to make such a declaration, the hearing’s determination.> 

Section 84 

Ken Macintosh 
 

190 In section 84, page 30, line 10, at end insert— 

<(c) be satisfied, where the child is considered to have sufficient capacity, that child 
has had sufficient opportunity to— 

(i) understand the ground, 

(ii) form a view about whether the ground applies, and 

(iii) obtain such advice and support as the child considers necessary. 

(  ) Where the chairing member is not satisfied that the conditions in paragraph (c) have 
been met, the grounds hearing must consider whether to defer making a decision until 
those conditions have met.> 
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Section 88 

Adam Ingram 
 

191 In section 88, page 31, line 20, leave out subsection (4) 

Adam Ingram 
 

192 In section 88, page 31, line 23, leave out subsections (5) and (6) 

Section 89 

Adam Ingram 
 

193 In section 89, page 32, line 5, leave out subsection (5) 

After section 89 

Ken Macintosh 
 

194 After section 89, insert— 

<Some grounds not established on application to sheriff 

(1) When making a compulsory supervision requirement a children’s hearing must take into 
account matters that have been accepted by the child and each relevant person or have 
been established on an application made to a sheriff. 

(2) Subject to subsection (5), a children’s hearing may take into account when making a 
compulsory supervision order matters that could have formed the basis for section 65 
grounds that have not been accepted by the child and each relevant person and have not 
been established on an application made to a sheriff. 

(3) Where a children’s hearing takes into account matters referred to in subsection (2) but 
have not been so accepted or established, any of the persons mentioned in subsection (4) 
may require the Principal Reporter to— 

(a) prepare a statement of grounds, including such matters, in accordance with section 
81, and 

(b) refer the case relating to those grounds to the children’s hearing pursuant to 
section 84. 

(4) The persons who may require the Principal Reporter to act in terms of subsection (3) 
are— 

(a) the child, 

(b) any relevant person in relation to the child, or 

(c)  if a safeguarder has been appointed, the safeguarder. 

 (5) When making a compulsory supervision order a children’s hearing must not take into 
account matters that formed the basis for section 65 grounds but that were found not to 
be established by the sheriff following a hearing of evidence on an application that has 
been dealt with under section 104.> 
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Section 91 

Ken Macintosh 
 

195 In section 91, page 32, line 22, at end insert— 

<(  ) inform the child of the child’s right to legal advice.> 

Ken Macintosh 
 

196 In section 97, page 34, line 31, at end insert— 

<(  ) the child has been provided with independent legal advice.> 

Ken Macintosh 
 

197 In section 97, page 35, line 4, at end insert— 

<(  ) the child has been provided with independent legal advice.> 

Section 101 

Ken Macintosh 
 

198 Leave out section 101 

Section 107 

Ken Macintosh 
 

199 In section 107, page 40, line 22, leave out subsection (4) 

Section 118 

Ken Macintosh 
 

200 In section 118, page 43, line 37, leave out <supervision or guidance> and insert <the provision of 
services by the relevant local authority> 

Ken Macintosh 
 

201 In section 118, page 44, line 1, leave out subsections (3) to (5) and insert— 

<(  ) If the sheriff is satisfied that the child requires the provision of services by the relevant 
local authority, the sheriff must order that the child is to be treated as a child in need for 
the purposes of section 22 of the 1995 Act. 

(  ) The definition of a child in need in section 93 of the 1995 Act is amended by schedule 5 
to this Act.> 
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Section 121 

Adam Ingram 
 

157 In section 121, page 45, line 23, leave out subsection (4) 

Adam Ingram 
 

158 In section 121, page 45, line 26, leave out subsections (5) and (6) 

Before section 123 

Adam Ingram 
 

63 Before section 123, insert— 

<Confirmation that child given opportunity to express views before hearing 

(1) This section applies where a children’s hearing is held in relation to a child by virtue of 
this Act. 

(2) The chairing member of the children’s hearing must ask the child whether the 
documents provided to the child by virtue of rules made under section 170 accurately 
reflect any views expressed by the child. 

(3) The chairing member need not comply with subsection (2) if, taking account of the age 
and maturity of the child, the chairing member considers that it would not be appropriate 
to do so.> 

Adam Ingram 
 

159 Before section 123, insert— 

<General power of children’s hearing to grant warrant to secure attendance 

(1) This section applies where in relation to a child— 

(a) a children’s hearing has been or is to be arranged, or 

(b) a hearing is to take place under Part 10. 

(2) On the application of the Principal Reporter, any children’s hearing may on cause shown 
grant a warrant to secure the attendance of the child at the children’s hearing or, as the 
case may be, the hearing under Part 10.> 

Section 124 

Adam Ingram 
 

160 Leave out section 124 

Section 126 

Adam Ingram 
 

161 In section 126, page 47, line 1, leave out <12(1)> and insert <12(1A)> 
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Adam Ingram 
 

162 In section 126, page 47, line 3, leave out from <for> to <already> in line 5 and insert <, and 

(  ) a compulsory supervision order is> 

After section 126 

Adam Ingram 
 

163 After section 126, insert— 

<Case remitted under section 49 of Criminal Procedure (Scotland) Act 1995 

(1) This section applies where, in relation to a child— 

(a) a court remits a case under section 49 of the Criminal Procedure (Scotland) Act 
1995 to the Principal Reporter to arrange for the disposal of the case by a 
children’s hearing, and 

(b) a compulsory supervision order is in force in relation to the child. 

(2) The Principal Reporter must initiate a review of the compulsory supervision order. 

(3) A certificate signed by the clerk of the court stating that the child has pled guilty to, or 
been found guilty of, the offence to which the case relates is conclusive evidence for the 
purposes of the children’s hearing held for the purposes of reviewing the order that the 
offence was committed by the child. 

(4) This Act applies as if the plea of guilty, or the finding of guilt, were a determination of 
the sheriff under section 113 that the ground in section 65(2)(j) was established in 
relation to the child.> 

Section 135 

Adam Ingram 
 

164 In section 135, page 50, line 21, leave out <124> and insert <72(2), 73(2) or 78> 

Section 136 

Adam Ingram 
 

165 In section 136, page 50, line 32, leave out subsection (3) 

Adam Ingram 
 

166 In section 136, page 50, line 35, leave out subsections (4) and (5) 

Section 151 

Ken Macintosh 
 

202 In section 151, page 57, line 32, at end insert— 

<(  ) substitute for the disposal by the children’s hearing any requirements that could 
have been imposed by the hearing.> 
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Section 155 

Ken Macintosh 
 

203 In section 155, page 58, line 32, leave out <deemed> and insert <treated as> 

Ken Macintosh 
 

204 In section 155, page 59, line 5, leave out <deemed to be> and insert <to be treated as> 

Ken Macintosh 
 

205 In section 155, page 59, line 8, leave out <deemed> and insert <treated as> 

Ken Macintosh 
 

206 In section 155, page 59, line 8, leave out <deeming the individual to be> and insert <providing 
that the individual be treated as> 

Section 159 

Ken Macintosh 
 

207 In section 159, page 61, line 37, at end insert— 

<(  ) Where a local authority makes an application under subsection (2), that authority 
remains responsible for the child in respect of whom the duty is imposed until the sheriff 
has made a determination.> 

Ken Macintosh 
 

208 In section 159, page 62, line 9, at end insert— 

<(  ) Where another local authority is determined as the relevant local authority for the child 
under subsection (6), the local authority that made the application under subsection (2) 
may recover from the relevant authority the costs of the care of the child from the date 
of the application until the date of the sheriff’s determination. > 

Section 165 

Ken Macintosh 
 

209 In section 165, page 65, line 14, after first <Reporter> insert <, the child, any relevant person in 
relation to the child or, if a safeguarder had been appointed, the safeguarder,> 

Ken Macintosh 
 

210 In section 165, page 65, line 14, leave out second <the Principal Reporter> and insert <that 
person> 

Ken Macintosh 
 

211 In section 165, page 65, line 16, leave out <the Principal Reporter> and insert <that person> 
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Ken Macintosh 
 

212 In section 165, page 65, line 22, at end insert— 

<(  ) Where the prosecutor refuses to comply with the request the person who made the 
request may apply to the sheriff for an order requiring the prosecutor to produce to the 
court such evidence and, if the sheriff considers that the evidence is likely to assist in 
determining the application, the sheriff may disclose it to the parties subject to such 
conditions as the sheriff sees fit.> 

 

Section 170 

Adam Ingram 
 

167 In section 170, page 69, line 24, at end insert— 

<(za) specifying matters that may be determined by pre-hearing panels,> 

Section 171 

Ken Macintosh 
 

213 In section 171, page 70, line 12, leave out subsections (1) and (2) and insert— 

<(1) Subject to subsection (2), a children’s hearing must disclose to the child, any relevant 
person in relation to the child and, if a safeguarder has been appointed, the safeguarder, 
all information relevant to the hearing’s decision. 

(2) A children’s hearing may, by way of exception, withhold information from such persons 
as mentioned in subsection (1) if— 

(a) the hearing considers that disclosure would result in a real possibility of 
significant harm to the child, 

(b) after weighing the interests of the child in having the material disclosed, the extent 
of the risk of harm and potential gravity of such harm, the hearing is satisfied that 
the interests of the child require non-disclosure, and 

(c) the considerations in paragraphs (a) and (b) are not outweighed by the interest of 
other parties in having an opportunity to see and respond to the material, taking 
into account its importance to the issues before the hearing.> 

Section 178 

Ken Macintosh 
 

214 In section 178, page 74, line 4, after <authorisation> insert <or movement restriction order> 

Ken Macintosh 
 

215 In section 178, page 74, line 21, after <authorisation> insert <or movement restriction order> 

Adam Ingram 
 

168 In section 178, page 75, line 14, at end insert <, and 
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(  ) includes a person deemed to be a relevant person by virtue of section 
80(3), 155(4)(b) or 158(6) of that Act.> 

Section 184 

Robin Harper 
 

66 In section 184, page 81, line 3, leave out <16> and insert <18> 

Robin Harper 
 

67 In section 184, page 81, line 4, leave out subsections (2) to (4) 

Adam Ingram 
 

169 In section 184, page 81, line 13, at end insert— 

<(5) Subsection (6) applies where a case is remitted to the Principal Reporter under section 
49(7)(b) of the Criminal Procedure (Scotland) Act 1995. 

(6) For the purposes of the application of this Act to the person whose case is remitted, 
references in this Act to a child include references to the person until whichever of the 
following first occurs— 

(a) a children’s hearing or the sheriff discharges the referral, 

(b) a compulsory supervision order made in respect of the person is terminated, or 

(c) the person becomes 18 years of age.> 

Section 185 

Ken Macintosh 
 

216 In section 185, page 81, line 32, at end insert— 

<(  ) a person who a pre-panel hearing or children’s hearing has decided is a relevant 
person and who has not ceased to be a relevant person.> 

Section 187 

Ken Macintosh 
 

217 In section 187, page 83, leave out line 10 

Ken Macintosh 
 

218 In section 187, page 83, line 14, at end insert— 

<(  )  a police station, but only on satisfaction of the conditions set out in section 43(4) 
of the Criminal Procedure (Scotland) Act 1995.> 

Adam Ingram 
 

64 In section 187, page 83, line 33, leave out <30(1)> and insert <29(1)> 
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Schedule 5 

Ken Macintosh 
 

105 In schedule 5, page 106, line 40, at end insert— 

<Children (Scotland) Act 1995 (c.36) 

(1) The Children (Scotland) Act 1995 is amended as follows. 

(2) In section 17 (duty of local authority to child looked after by them), in subsection (6)(c) 
after “Act” insert “or Part 3 or 4 of the Children’s Hearings (Scotland) Act 2010 (asp 
00) (“the 2010 Act”)”. 

(3) In section 93(4) (interpretation of Part II)— 

(a) after sub-paragraph (iii), the word “or” is repealed, and 

(b) after sub-paragraph (iv), insert “; or 

(v) the sheriff, on terminating a compulsory supervision order 
pursuant to section 118(2)(a) of the 2010 Act, has made an order 
that he is to be treated as a child in need.”.> 

Adam Ingram 
 

170 In schedule 5, page 107, line 2, leave out <12(1)> and insert <12> 

Adam Ingram 
 

171 In schedule 5, page 107, line 3, leave out from <the> to end of line 7 and insert <subsection (1) 
substitute— 

“(1) This section applies where— 

(a) the sheriff makes an antisocial behaviour order or an interim order in 
respect of a child, and 

(b) the sheriff considers that a section 65 ground (other than the ground 
mentioned in section 65(2)(j)) applies in relation to the child. 

(1A) The sheriff may require the Principal Reporter to arrange a children’s hearing. 

(1B) The sheriff must give the Principal Reporter a section 12 statement if— 

(a) the sheriff makes a requirement under subsection (1A), and 

(b) a compulsory supervision order is not in force in relation to the child. 

(1C) A section 12 statement is a statement— 

(a) specifying which of the section 65 grounds the sheriff considers applies 
in relation to the child, 

(b) setting out the reasons why the sheriff considers the ground applies, and 

(c) setting out any other information about the child which appears to the 
sheriff to be relevant. 

(1D) In this section— 

“compulsory supervision order” has the meaning given by section 97 of 
the Children’s Hearings (Scotland) Act 2010, 
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“section 65 ground” means a ground mentioned in section 65(2) of that 
Act.”> 
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Children’s Hearings (Scotland) Bill 
 

2nd Groupings of Amendments for Stage 2 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

• a list of any amendments already debated; 
• the text of amendments to be debated on the second day of Stage 2 

consideration, set out in the order in which they will be debated.  THIS 
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH 
SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH 
THEY WILL BE DISPOSED OF. 

 
 

Groupings of amendments 

Children’s hearings: members 
5, 6, 7, 81, 8 

Principal Reporter’s functions 
9, 12, 14, 15 

Advice to children’s hearing 
10, 65 

Advice to children about children’s hearings 
82 

Welfare of the child: pre-hearing panels 
16, 17 

Views of the child 
20, 85, 86, 63 

Advocacy 
220, 87 

Safeguarders: role and functions 
21, 90, 32, 33, 91, 34, 92, 64 
 

Notes on amendments in group 
 Amendment 33 pre-empts amendment 91 

Safeguarders: National Panel 
22, 88, 23, 24, 25, 26, 89, 27, 28, 29, 30, 31, 77 
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Notes on amendments in group 
 Amendments 22 and 88 are direct alternatives  

Child assessment orders and child protection orders: content 
35, 37, 38, 39, 40, 95, 96, 97, 42, 99, 47, 101 

Child protection orders: notification and application for variation/termination 
41, 43, 100, 44, 45, 46 

Child protection orders: obligations of local authority 
98, 200, 201, 105 

Child protection orders: termination 
102, 103, 104, 48, 53, 54 

Child protection orders: power of Principal Reporter to vary directions 
49, 50, 52  

Power of Principal Reporter to terminate order or require release of child 
59, 62 

Local authority’s duty to provide information to Principal Reporter 
106, 107, 108 

Provision of information to Principal Reporter: threshold 
172, 109, 173, 110, 115 

Court’s power to provide information to Principal Reporter 
111, 112, 113, 114, 126 

Court’s power to provide information to Principal Reporter: relevant 
proceedings 
174 

Investigation and determination by Principal Reporter 
116, 117, 121, 122, 123, 124 

Section 65 grounds 
175, 176, 118, 119, 177, 120 

Determination by Principal Reporter: referral to other agency 
178, 179 

Warrants to secure attendance 
125, 157, 159, 165, 191, 193 

Requirements under Antisocial Behaviour etc. (Scotland) Act 
127, 128, 129, 130, 131, 161, 162, 170, 171 

Cases remitted under section 49 of the Criminal Procedure (Scotland) Act 1995 
132, 133, 134, 135, 136, 137, 163, 169 
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Child’s and relevant person’s duty to attend children’s hearing 
138, 139, 140, 141, 142, 143, 144, 145, 146, 147, 148, 153, 192, 158, 160, 164, 166 

Right to attend children’s hearing 
180, 181, 182 

Relevant persons 
183, 221, 150, 184, 185, 186, 187, 188, 154, 155, 203, 204, 205, 206, 168, 216 

Secure accommodation authorisations: legal aid 
151 

Pre-hearing panels: other matters to be specified in rules 
152, 167 

Pre-hearing panels: safeguarders 
156 

Requirement to establish child’s age 
189 

Grounds to be put to child and relevant person 
190 

Grounds not established by sheriff 
194 

Legal aid and legal representation 
195, 196, 197, 199 

Medical examination orders 
198 

Determinations of appeals 
202 

Review of requirement imposed on local authority 
207, 208 

Request to prosecutor to give evidence to Principal Reporter 
209, 210, 211, 212 

Disclosure of information 
213 

Legal aid: movement restriction conditions 
214, 215 

Meaning of “child” 
66, 67 
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Places of safety 
217, 218 

Amendments already debated 

Consultation with children and young people 
With 75 - 83 

Children’s Hearings Scotland and National Convener:  functions 
With 76 – 84 

Minor and technical amendments 
With 3 - 11, 13, 18, 19, 36, 51, 55, 56, 57, 58, 60, 61 
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EDUCATION, LIFELONG LEARNING AND CULTURE COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

23th Meeting, 2010 (Session 3) 
 

Wednesday 22 September 2010 
 
Present: 
 
Alasdair Allan     Claire Baker 
Kenneth Gibson (Deputy Convener)  Ken Macintosh 
Christina McKelvie     Elizabeth Smith 
Margaret Smith     Karen Whitefield (Convener) 
 

Children's Hearings (Scotland) Bill: The Committee considered the Bill at Stage 2 
(Day 2). 

The following amendments were agreed to (without division): 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 89, 27, 28, 29, 30, 
31, 32, 33 and 34. 
 
The following amendments were agreed to (by division)— 
84 (For 5, Against 3, Abstentions 0) 
87 (For 4, Against 4, Abstentions 0; amendment agreed to on casting vote) 
 
The following amendments were moved and, with the agreement of the 
Committee, withdrawn: 82 and 220.  
 
Amendment 91 was pre-empted. 
 
The following amendments were not moved: 81, 65, 83, 85, 86, 88, 77, 90 and 
92. 
 
Sections 7, 8, 10, 11, 12, 13, 14, 15 and 16, schedule 3, and sections 18, 19, 
20, 22, 23, 25, 27 and 28 were agreed to without amendment. 
 
Sections 6, 9, 17 and 21, schedule 4, and sections 24, 26, 29, 30, 31 and 32 
were agreed to as amended. 
 

The Committee ended consideration of the Bill for the day, section 32 having been 
agreed to. 
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11:02 

On resuming— 

Children’s Hearings (Scotland) 
Bill: Stage 2 

The Convener: Agenda item 3 is the 
committee’s continued stage 2 consideration of 
the Children’s Hearings (Scotland) Bill. I am 
pleased to welcome to the committee Adam 
Ingram, the Minister for Children and Early Years, 
who is joined by a number of officials. In the 
course of the morning, he may want to change 
some of them, depending on which group of 
amendments is being considered. 

Section 6—Selection of members of 
children’s hearing 

The Convener: Amendment 5, in the name of 
the minister, is grouped with amendments 6, 7, 81 
and 8. 

The Minister for Children and Early Years 
(Adam Ingram): Under the bill, the principal 
reporter either identifies the need for a children’s 
hearing or is under a duty to set one up. That 
process triggers the duty on the national convener 
to select panel members to sit at the hearing that 
the reporter has arranged. However, the triggering 
of the national convener’s duty is not stated in the 
bill as drafted, which risks potential confusion 
about who is responsible for arranging the 
hearing. 

Amendment 5 seeks to put beyond doubt the 
separation of functions between the principal 
reporter and national convener with regard to the 
arranging of children’s hearings. Amendments 6 to 
8 are minor consequential drafting amendments 
that clarify that the obligations on the national 
convener in section 6 apply in relation to the 
specific hearing that is required to be arranged. 

Amendment 81 provides that, in selecting panel 
members for a particular hearing, the national 
convener must obtain the agreement of the child’s 
local authority on the suitability of potential 
members. It gives the council an individual veto on 
particular panel members sitting on a children’s 
hearing in relation to a specific child. I assume that 
the intention behind the amendment is to trim 
down the functions and powers of the national 
convener—no doubt Elizabeth Smith will clarify 
her intention shortly—but it is clear to me that the 
amendment represents a significant danger to the 
stability of the children’s hearings system. 

The key function of the national convener is the 
recruitment, selection, appointment, training and 
monitoring of panel members, so it is entirely the 
business of the national convener to ensure that 
panel members meet high standards of 
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performance and that local variation and flexibility 
are supported in a way that does not compromise 
those standards. At the outcome end of children’s 
hearings, it is the business of councils to 
implement hearings’ decisions. 

In the middle of the system is the children’s 
hearing itself. The hearing is the legal tribunal that 
is charged with making big decisions with 
significant ramifications for children and their 
families. It is essential to ensure that the 
independence and impartiality of the children’s 
hearing—the legal tribunal—is maintained. That is 
a requirement of article 6 of the European 
convention on human rights, which states: 

“In the determination of his civil rights and obligations ... 
everyone is entitled to a fair and public hearing ... by an 
independent and impartial tribunal established by law.” 

Amendment 81 appears contrary to ECHR 
principles. If a council has to implement—and pay 
for—the decision of a children’s hearing and that 
council can also control the make-up of the 
hearing that takes that decision, the hearing is not 
an independent and impartial tribunal. I refer 
committee members to my comments on conflict 
of interest issues relating to amendments 71 to 74 
and on the fundamental and unavoidable need to 
ensure the system’s compliance with human rights 
legislation. I will not repeat those points, but I 
stress that amendment 81, above all others that 
we are debating today, presents the highest risks 
to the children’s hearings system. Given those 
considerations, I urge the committee to reject the 
amendment. 

If the amendment is supported, we will 
undoubtedly place the system at risk of early legal 
challenge; indeed, the bill might be referred to the 
Supreme Court even before it could be brought 
into force. It is critical that the local authority, 
which has a duty to implement decisions that a 
hearing has made to provide vital support to 
vulnerable children, cannot have any means of 
influencing the membership of the hearing that 
makes such decisions and that has the power to 
hold the authority to account if it fails to support a 
child through the compulsory supervision orders 
on which the hearing has decided. 

What the amendment proposes is analogous to 
allowing a prosecutor to choose the members of a 
jury that is to hear a case in court or to allow one 
spouse in a divorce to pick the sheriff who will 
decide on custody of the children. Rightly, such a 
move would be unacceptable in those cases. It is 
just as unacceptable when it is applied to the 
children’s hearings system. 

I took on board Liz Smith’s comments last week, 
when she expressed discontent at not having 
been contacted earlier about the impact of her 
amendments. Since then, the member and I have 
discussed those issues; I am grateful to her for 

making the time to do so. I understand that the 
concerns that underpin the amendments relate to 
the powers of the national convener. I am happy to 
work with Liz Smith to develop amendments for 
stage 3 that would make significant changes to the 
involvement of local authorities and children’s 
panel advisory committee volunteers in area 
support teams established by the national 
convener. On that basis, I ask Liz Smith not to 
move amendment 81. 

I move amendment 5. 

Elizabeth Smith: I thank the minister for his 
comments. The minister’s description of the 
intention behind amendments 71 and 74, which 
were considered last week, and amendment 81, 
which is being considered this week, is quite 
correct. A number of us, especially in local areas, 
are concerned about the influence that the 
national convener will have, at the expense of the 
local community and local authorities, if too many 
powers are vested in them. That is the nub of why 
those amendments were drafted. 

I am grateful to the minister for meeting me 
early yesterday to discuss the implications of 
amendment 81, because there is obviously a 
concern about its compliance with the ECHR. For 
that reason, I have agreed not to move 
amendment 81. I thank the minister for agreeing to 
pursue our other concerns in relation to 
amendments 71 to 74, which are obviously part of 
the bill as we go to stage 3. I will work with the 
minister on the issue, because I think that this is 
the nub of the bill. 

Amendment 5 agreed to. 

Amendments 6 and 7 moved—[Adam Ingram]—
and agreed to. 

Amendment 81 not moved. 

Amendment 8 moved—[Adam Ingram]—and 
agreed to. 

Section 6, as amended, agreed to. 

Section 7 agreed to. 

Section 8—Location of children’s hearing 

Section 8 agreed to. 

The Convener: Amendment 9, in the name of 
the minister, is grouped with amendments 12, 14 
and 15. 

Adam Ingram: Section 8 places a duty on the 
principal reporter in relation to the location of a 
hearing. The section currently sits in part 1, but 
part 1 relates to the national convener and 
children’s hearings Scotland, so amendment 9 
moves section 8 to part 2, which deals with the 
functions of the principal reporter and the Scottish 
Children’s Reporter Administration. 
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Amendments 12, 14 and 15 relate to functions 
of SCRA and the principal reporter. Section 21 
makes provision to ensure the independence of 
the principal reporter. It provides that SCRA is not 
authorised to direct or guide the principal reporter 
in the carrying out of the principal reporter’s 
functions. The purpose of amendment 12 is to 
further protect the independence of the principal 
reporter by providing that not only may SCRA not 
direct or guide the principal reporter but neither 
may any other person. 

Section 17(1)(e) provides the Scottish ministers 
with an order-making power, subject to affirmative 
procedure, to specify the manner in which the 
principal reporter carries out a function or to 
specify the period within which he or she is to 
carry out a function. Amendment 14 concerns the 
relationship between section 21 and section 
17(1)(e). It provides that the order-making power 
in section 17 is not affected by the terms of section 
21. 

Amendment 15 removes an inappropriate 
reference to the principal reporter in schedule 4. It 
clarifies that the persons who are to be consulted 
when a staff transfer scheme is made jointly by a 
local authority and children’s hearings Scotland 
are persons employed by the local authority and 
representatives of any trade union recognised by 
the local authority. 

I move amendment 9. 

Amendment 9 agreed to. 

Section 9—Provision of advice to children’s 
hearings 

11:15 
The Convener: Amendment 10, in the name of 

the minister, is grouped with amendment 65. 

Adam Ingram: Amendment 10 is connected to 
section 78(2), which the committee will consider 
on subsequent days. Section 78 introduces pre-
hearing panels, which are similar to existing 
business meetings. Pre-hearing panels may 
convene prior to a children’s hearing to deal with 
particular issues, such as whether the child should 
be excused or whether a person should be 
deemed to be a relevant person.  

Section 9 currently provides that the national 
convener may provide advice to children’s 
hearings about any matter arising in connection 
with the hearings’ functions. However, it does not 
cover the provision of advice to pre-hearing 
panels, so amendment 10 rectifies that point. 

Amendment 65, in Elizabeth Smith’s name, 
suggests changes to section 9 that seek to clarify 
what constitutes the “legal advice” that the national 
convener may give to the hearing and an 

amendment that explicitly prohibits the national 
convener from influencing the decisions of a 
hearing. I do not consider the proposed changes 
in paragraph (a) of the new subsection that the 
amendment would insert to be an improvement on 
the current drafting. All three of the elements that it 
suggests are already covered in section 9(2) by 
the list of four items on which the national 
convener can provide advice to children’s 
hearings. However, I fully understand the potential 
benefits of clarifying the parameters of that advice 
and I make it clear that there should be no 
question of the national convener making 
recommendations on decisions that the hearing 
could make. It is already implicit that the national 
convener should not make such 
recommendations, but I see the merits of 
considering an amendment to the bill in that 
regard and know that there are concerns about the 
national convener’s role in the provision of advice. 

Given that, I assure the committee that I will 
revisit that aspect of section 9 with a view to 
lodging amendments at stage 3 that achieve the 
objective of Elizabeth Smith’s amendment. I am 
happy to work with her in preparing those 
amendments and, on that basis, ask her not to 
move amendment 65. 

I move amendment 10. 

Elizabeth Smith: Thank you, minister, for your 
guarantee. My concern is about the definition of 
“legal advice”. The phrase is used only once in the 
bill but, nonetheless, it is there. There is an 
important, if perhaps subtle, difference between 
advice that must be given and that can be given. 
There is also a definition issue about what ought 
to be done and what can be done. I would like to 
explore that because it would not be acceptable if 
section 9(2) could ever be interpreted as meaning 
that the national convener could influence the 
outcome of a decision. It is entirely appropriate 
that the national convener could state the 
options—that is, what can be done—but it would 
not be right for them to stray into casting an 
opinion. 

On the basis that the minister has agreed to 
work towards that for stage 3, I will not move 
amendment 65. 

Amendment 10 agreed to. 

Amendment 65 not moved. 

Section 9, as amended, agreed to. 

After section 9 

The Convener: Amendment 82, in the name of 
Ken Macintosh, is in a group on its own. 

Ken Macintosh: Amendment 82 is about the 
provision of advice to children and young people 
about children’s hearings. It is one of a series of 
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amendments that is designed to reinforce the 
principle that the needs of the child should be at 
the centre of the hearings system. I will not repeat 
the arguments that I made last week other than to 
remind members about the evidence that we 
heard from Action for Children Scotland, and 
about “Where’s Kilbrandon Now?—Report and 
recommendations from the inquiry”, in which 
children and young people said that they did not 
always feel at the heart of the system, that their 
views were not always listened to and that they did 
not understand all the proceedings at children’s 
hearings. 

Section 9 outlines the advice that the national 
convener may give to children’s hearings. 
Amendment 82 extends that provision by 
replicating the wording but explicitly stating that 
the national convener may provide that same 
advice to children and young people. The 
amendment goes slightly further. It also stipulates 
that any advice should be 
“in a child friendly format.” 

I refer to the evidence that the committee heard on 
the issue at stage 1, concerning the difficulty that 
some children had in understanding the material 
that they were presented with. 

Many members here have knowledge of the 
criminal justice system. It is well known that, in the 
criminal justice system as in the children’s 
hearings system, many offenders have severe 
communication difficulties, with a lack of literacy 
skills being particularly common. It should not be a 
surprise to us that when children are faced with a 
dossier in the written word, some of them will not 
even look at it, never mind understand it. All of us 
here share the belief that all young people 
appearing before a children’s panel have the right 
to understand exactly what they are facing. 

I hope that amendment 82 is in keeping with the 
spirit of the bill, and that it parallels measures that 
have already been introduced by the Government. 

I move amendment 82. 

Adam Ingram: I fully support the suggestion 
that children in the hearings system need to be 
given information that helps them to understand 
the process that they are involved in, including 
their rights within the process and the possible 
implications of their involvement. 

I have concerns, however, that the amendment 
mixes up the role of the national convener and that 
of the principal reporter. The national convener will 
have no direct contact with the children who are 
referred to hearings. The role of the national 
convener is to ensure that panel members have 
the correct range and level of skills needed to 
make high-quality decisions for the children who 
are referred to hearings, and that they are properly 

supported in doing so. There is therefore no route 
or need for the national convener to have contact 
with children or to provide the advice as is 
suggested in amendment 82, and nor should there 
be. The national convener has no access to a 
child’s information, which is held by the principal 
reporter. 

I remind committee members of the draft bill that 
was extensively consulted on in June last year. It 
suggested that the national convener should have 
a role in supporting children in hearings, through 
functions around arranging hearings and the 
provision of a hearings adviser to take a note of 
proceedings and provide whatever advice the 
hearing might need. Committee members might 
recall that a forceful argument was presented to 
support the view that it was the reporter who 
should have contact with a child and family during 
the process of investigation of a referral, and that it 
was the reporter who should maintain that contact 
throughout the hearing process. The need for 
continuity in the main point of contact was strongly 
argued for, not least by the SCRA, and strong 
resistance was shown to introducing someone 
with a different role into a system that is 
essentially about putting the child at the centre of 
all proceedings. As committee members know, the 
draft bill was substantially rewritten to 
accommodate those strong views.  

As I said, I agree that children need support to 
help them to understand the children’s hearings 
system. We are considering how we make that 
happen as part of our work with partners on 
advocacy support, which we will talk about in more 
detail later. 

The procedural rules in section 170 of the bill 
provide a means of ensuring that a child receives 
the information that they need about children’s 
hearings. I agree with Ken Macintosh that that 
information should be provided in a child-friendly 
format and we will work with partners on that. 

I do not believe that amendment 82 is 
appropriate and it follows that I urge the committee 
not to agree to it. I ask Ken Macintosh to withdraw 
the amendment—perhaps on the basis of 
returning to the issue at stage 3 with a focus on 
the principal reporter’s duties. 

Ken Macintosh: I thank the minister for his 
comments. I particularly appreciate his comments 
about the different roles of the principal reporter 
and the national convener. The minister does not 
envisage direct contact between the convener and 
children who appear before panels. 

One argument, which I tried to make last week, 
is that we need to put into the institutional 
framework throughout the children’s hearings 
system the idea that the children’s panel works 
with and for children and is not something that is 
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done to them. What we are discussing is part of 
that. If the national convener provides advice, it 
will help if that advice is available in a child-friendly 
format for children to access. That is a good 
principle to follow. 

However, I accept the minister’s point that we 
do not expect the national convener to make 
contact directly with children. With the committee’s 
permission, I would be happy to withdraw the 
amendment, if the minister agrees to work on how 
such measures could apply to the principal 
reporter and possibly to give the guidance that 
information and advice that stem from the national 
convener should be accessible in a child-friendly 
format. 

Amendment 82, by agreement, withdrawn. 

Section 10—Power to change the National 
Convener’s functions 

Amendment 83 not moved. 

Section 10 agreed to. 

Section 11 agreed to. 

After section 11 

Amendment 84 moved—[Ken Macintosh]. 

The Convener: The question is, that 
amendment 84 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 

Baker, Claire (Mid Scotland and Fife) (Lab) 
Macintosh, Ken (Eastwood) (Lab) 
Smith, Elizabeth (Mid Scotland and Fife) (Con) 
Smith, Margaret (Edinburgh West) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

Against 

Allan, Alasdair (Western Isles) (SNP) 
Gibson, Kenneth (Cunninghame North) (SNP) 
McKelvie, Christina (Central Scotland) (SNP) 

The Convener: The result of the division is: For 
5, Against 3, Abstentions 0. 

Amendment 84 agreed to. 
Sections 12 to 16 agreed to. 
Schedule 3 agreed to. 

11:30 

Section 17—Power to change the Principal 
Reporter’s functions 

Amendment 11 moved—[Adam Ingram] and 
agreed to. 

Section 17, as amended, agreed to. 

Sections 18, 19 and 20 agreed to. 

Section 21—Independence of the Principal 
Reporter 

Amendments 12 to 14 moved—[Adam 
Ingram]—and agreed to. 

Section 21, as amended, agreed to. 

Sections 22 and 23 agreed to. 

Schedule 4—Transfer of staff and property 
to CHS 

Amendment 15 moved—[Adam Ingram]—and 
agreed to. 

Schedule 4, as amended, agreed to. 

Section 24—Welfare of the child 

The Convener: Amendment 16, in the name of 
the minister, is grouped with amendment 17. 

Adam Ingram: Amendments 16 and 17 relate 
to pre-hearing panels. Section 24 links decisions 
and determinations of courts and children’s 
hearings to an overarching welfare principle in 
relation to the child. As drafted, section 24 will not 
apply that welfare test to decisions that are taken 
by a pre-hearing panel. Amendments 16 and 17 
will ensure that when pre-hearing panels make a 
decision, they apply the same welfare test that 
courts and children’s hearings apply. 

I move amendment 16. 

The Convener: As no member wishes to speak 
on either of the amendments, I invite the minister 
to make any wind-up comments. 

Adam Ingram: I am happy not to make any. 

The Convener: You have chosen not to wind us 
up, as we seem to be reasonably compliant. 

Amendment 16 agreed to. 

Amendment 17 moved—[Adam Ingram]—and 
agreed to. 

Section 24, as amended, agreed to. 

Section 25 agreed to. 

Section 26—Views of the child 

Amendments 18 and 19 moved—[Adam 
Ingram]—and agreed to. 

The Convener: Amendment 20, in the name of 
the minister, is grouped with amendments 85, 86 
and 63. 

Adam Ingram: I welcome the opportunity to 
speak to the amendments in this group, all of 
which seek to promote the voice of children in 
hearings. It is a critical issue, so I hope that the 
committee will understand my desire to take a few 
minutes to look at the amendments in some detail. 
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I will start with amendment 20, which responds 
to comments by Professor Norrie. By removing the 
qualification “reasonably” from section 26(3), we 
can achieve greater consistency with the United 
Nations Convention on the Rights of the Child by 
clarifying that the obligation to seek the views of 
the child will apply 
“so far as is practicable and taking account of the age and 
maturity of the child”. 

We are yet to hear from Ken Macintosh on his 
thinking behind amendment 85. For my part, I 
completely agree that children at hearings should 
be offered the opportunity to speak to panel 
members separately from others in the room. That 
was a specific recommendation from our “The 
Child at the Centre: Self-evaluation in the Early 
Years” sub-group, which reported to ministers in 
the run-up to Christmas, and I believe that the bill 
as drafted already provides the opportunity. 

Section 75 will enable a hearing to exclude 
relevant persons when it believes that their 
presence is preventing the hearing from obtaining 
the views of the child or when it is causing, or is 
likely to cause, significant distress to the child. 
Section 75 also provides that the hearing must 
explain to relevant persons what took place in their 
absence. However, section 171 provides that the 
hearing can withhold that information if it believes 
that disclosing it would be 
“significantly against the interests of the child”.  

At stage 1, concerns about section 171 were 
raised as to whether that provision encroaches on 
the position of relevant persons. To address those 
concerns, we intend to lodge amendments later in 
stage 2 to help to ensure that children can speak 
openly to the hearing. I hope that we can define 
the threshold at which we can take such 
measures. Given the existing provisions in the bill 
and the proposed Scottish Government 
amendments, we do not believe that amendment 
85 is required. It is not clear to me what it will add 
to what we have. I therefore ask Ken Macintosh 
not to move amendment 85. 

Amendments 63 and 86 both respond to an 
issue that was raised by the committee in its stage 
1 report—that there should be a statutory report 
for hearings containing the views of the child. Our 
putting the child at the centre of the hearings 
system, enabling them to properly participate and 
hearing their voice are very much at the heart of 
the reforms. The need to do more to make that the 
reality for all children in the hearings system has 
been a consistent message that I have heard 
during our consultation. However, having 
consulted on the issue recently with our partners 
on our “Voice of the Child” partner working group, I 
have not lodged amendments that would 
specifically require a report containing the views of 
the child to be provided to the hearing. I reached 

that view for a number of reasons that I will set out 
before I outline my proposed solution. 

First, in recent discussions with partners, their 
clear view was that introducing another report for 
hearings would not be helpful. That is a 
particularly important point because underpinning 
the view is the drive to embed the getting it right 
for every child—or GIRFEC—approach across the 
country. As members know, GIRFEC promotes a 
single plan for the child that should include the 
views of the child and should be provided to the 
hearing wherever possible. The “Voice of the 
Child” group agreed that that plan should be used 
for every child at every hearing. 

Secondly, a lot of provision is already in place to 
facilitate children and young people getting the 
support that they need and, in particular, having 
their say in the hearings system. For example, 
section 16 of the Children (Scotland) Act 1995, 
which is replicated in section 26 of the bill, 
provides that hearings and sheriffs must seek and 
take account of the child’s view. Current children’s 
hearings rules provide in great detail for the view 
of the child to be given in writing at rule 5, and for 
the hearing to give the child the opportunity to 
contribute his or her view at rule 15. The SCRA 
also has a “Having your Say” form to help children 
and young people put their views across to 
hearings, and rule 11 of the 1996 rules, which is 
replicated in section 77 of the bill, provides that a 
child may be accompanied at a hearing by a 
“representative” who can speak on their behalf. A 
safeguarder can also be appointed in certain 
circumstances, and the safeguarder is expected to 
act in the best interests of the child. 

Taking all that into account, I recognise that 
GIRFEC is not fully embedded across the country, 
and I also acknowledge that, for all the existing 
mechanisms that we have in place, the reality is 
that children do not always feel that a hearing is 
about them. They do not always feel able to 
participate and it is rare that they feel that their 
views are being heard or genuinely listened to. We 
need to make sure that the existing provision 
works more effectively in the future. 

With that in mind, I have lodged amendment 63, 
which delivers a practical solution and is flexible 
enough to fit with the GIRFEC single-plan 
approach in the future. Amendment 63 will 
introduce a new section to part 12, which covers 
children’s hearings generally, and will place a duty 
on every children’s hearing to ask the child if the 
reports that are presented to the hearing—they 
are also given to the child—reflect the child’s 
views. Any negative response should lead to 
discussion of the child’s views. 

Amendment 63 therefore covers the key issue 
of whether children are getting an opportunity to 
express their views in the run up to a children’s 
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hearing, and whether that information is reflected 
in the papers that are presented to the hearing. 
Officials have had informal discussions with key 
partners including the SCRA about the proposed 
approach, and they see it as being an appropriate 
and proportionate response. 

I considered amendments in this area in 
considerable detail and decided against proposing 
a statutory report like that which is proposed in 
amendment 86. As I have already set out, 
requiring such a report would go against the 
GIRFEC single-plan approach, and I believe that it 
would duplicate existing provisions that provide for 
the child’s views to be given to hearings. I am also 
concerned that, if it is accepted, amendment 86 
could lead to hearings being continued to a later 
date if the report that is to be presented to the 
hearing or sheriff is not available when a hearing 
is coming to a decision. I firmly believe that 
amendment 63 offers the right way forward. 

That said, I do not believe that we can fix this 
issue through the bill alone. As well as lodging 
amendment 63, I intend to make procedural rules 
under section 170 to make it clear that the 
information that is provided to panel members in 
advance of hearings should include the child’s 
views. There is, of course, already provision to 
that end in the existing children’s hearings rules, 
but I will seek to make the provision more explicit 
in the new rules under section 170. We will also 
consider how we can use guidance and panel 
member training to enforce those messages and, 
of course, the Government will continue to work 
with partners to take forward the changes to 
practice and culture that are required. 

I hope that the committee will agree with my 
proposed way forward through amendment 63 and 
our wider activity. I realise that this is a matter of 
considerable interest to Margaret Smith and I am 
happy to work with her to develop proposals for 
the non-legislative elements. I hope that Ms Smith 
feels reassured by what I have said and I ask that 
she not move amendment 86. 

I move amendment 20. 

Ken Macintosh: I thank the minister for his 
comments and the amendments that he has 
lodged today. It is clear that we are all as one on 
the whole issue, and particularly on the child’s 
views. It is important that the bill does what it can 
to place the child’s views at the centre of the 
children’s hearings system. 

I was certainly minded to support amendment 
86 in Margaret Smith’s name, and the committee 
talked about the need for a report. However, I also 
welcome the minister’s remarks. Sometimes too 
many reports that replicate others or that are 
unnecessary and not entirely focused are floating 

around. I welcome the amendments that the 
minister has lodged. 

11:45 
Amendment 85 has been promoted by a 

number of children’s organisations including 
Action for Children Scotland, Aberlour, Barnardo’s, 
Children 1st, Quarriers and Children in Scotland. 
We discussed the issue to which it relates at stage 
1 and mentioned it in our report. The amendment 
is designed to address the key concern that the 
committee expressed about the fact that some 
children who appear before the panel are inhibited 
or intimidated by the presence of certain adults—
family members or others. However, the 
committee recognised that there were 
confidentiality issues and that the children’s panel 
could not reach a secret agreement, in collusion 
with the child, without letting the relevant adults 
know, because that would almost certainly be in 
breach of the ECHR. 

Amendment 85 is designed to address the 
issue. It tries to put the focus on good practice that 
would allow the children’s panel to hear children’s 
views and to emphasise that relationship, rather 
than the supposed rights of adults who are 
present. Such adults have rights, but those should 
not be primary but secondary to the child’s rights 
in this matter. I do not need to convince members 
of the need for that emphasis. The phrase “in 
private” is used to make it clear that the child’s 
conversation with the panel is not confidential or 
secret—it is simply a way of focusing on that 
relationship and on the child’s needs, rather than 
on the rights of adults. 

That said, section 75 deals with some of the 
issues and the minister has undertaken to lodge 
amendments later in stage 2 to address the 
matter. I recognise that this a tricky area that we 
want to get right. It is clear from the minister’s 
words this morning that he recognises the problem 
that I have highlighted, and he sounds willing to 
address it. I will not move amendment 85. 

The Convener: You will be invited to make that 
clear at a later point. 

Margaret Smith (Edinburgh West) (LD): I 
welcome amendment 20, in the name of the 
minister, and his comments on that. 

I heard what the minister had to say about 
amendment 85, in the name of Ken Macintosh. In 
a sense, the panel’s ability to hear the child in 
private is implicit in the bill. The slight difference 
and nuance, if I may put it that way, with the 
amendment is that it is about giving the child, 
rather than the panel, the opportunity to ask for a 
conversation to be held in private. That is an extra 
step. I would like the minister to clarify whether he 
believes that it is already implicit in the bill that the 
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child should have the opportunity to ask for a 
conversation to be held in private. 

There are similarities between amendments 86 
and 63. I thank the minister for his comments this 
morning, but I am still not wholly satisfied. We had 
a fairly substantial answer from the minister and I 
would like to ask a series of questions on it, not all 
of which I have framed in my head, so I would 
welcome the chance to take the matter further with 
him. 

Amendment 86 was originally suggested by the 
Scottish Child Law Centre. The main thinking 
behind it concerns the need to hear the child’s 
voice. It is designed to pick up on the fact that, 
although some children are confident and 
articulate enough to be able to present their views 
verbally at a hearing if asked, a significant number 
of the children who are involved in the hearings 
system are not able to do that. It is intended to find 
a way of providing something that is fundamentally 
from the child and separate from all the reports 
that the professionals—the adults in the 
scenario—produce. Such a report would be 
produced in a way that would give the child a 
greater sense of ownership. That would probably 
require some assistance from somebody. 

The main driver of amendment 86 is not to set 
up yet another bureaucratic report but to set up a 
type and style of report that is different from some 
of the others. Amendment 63 would throw us back 
into asking a child whether all the reports that 
were written by professionals—written by adults—
really cover their views. Some children may be 
able to speak to the panel about that and affirm it, 
but others may be put off by the sheer volume of 
what is in front of them or the circumstances of 
being before a panel. 

Amendment 86 tries not to suggest something 
that would put more burdensome bureaucracy 
before a panel but to propose something in which 
the child would have a greater sense of ownership 
and that would give them the sense that their 
voice was being heard in a slightly different way to 
how that might be done under the GIRFEC plan or 
any other formal report. 

Ken Macintosh said that he is minded to support 
me on amendment 86 but, bearing in mind the 
minister’s comments and my genuine attempt to 
find the best way forward, I am happy not to move 
it and, following discussions with the minister, will 
return to the matter at stage 3 if necessary. 

Adam Ingram: I thank Ken Macintosh and 
Margaret Smith for agreeing not to move their 
amendments. 

I confirm to Margaret Smith that section 75 
could be triggered by the child, panel members or 
the safeguarder. I hope that that reassures her. 

Amendment 63 is an attempt to carve a way 
through the bureaucracy and to ask children 
directly whether they feel that their opinions and 
views have been taken on board. Having said that, 
I agree that the current mechanisms—of which 
there are many—do not necessarily ensure that 
the child’s views are heard. The SCRA is 
reviewing its “Having Your Say” form, for example, 
but we are talking about a change of culture or 
attitude as much as of practice. 

I thank Margaret Smith for accepting the offer 
that I made. I know that the issue is important for 
other committee members as well, and I am happy 
to make further recommendations in due course 
but, for the moment, amendment 63 is the 
appropriate way forward. 

Amendment 20 agreed to.  

Amendments 85 and 86 not moved.  

Section 26, as amended, agreed to.  

After section 26 

The Convener: Amendment 220, in the name 
of Christina McKelvie, is grouped with amendment 
87.  

Christina McKelvie: I pay tribute to Children 
1st, Who Cares? Scotland, Clan Childlaw and 
Children in Scotland, with which I have worked on 
amendment 220 and which have promoted the 
amendment. For me, advocacy is extremely 
important for anyone in a judicial or quasi-judicial 
system. We all know that it is important to ensure 
that the subject of a hearing—the child—
understands what is going on, can contribute to 
the proceedings if she or he so desires and takes 
as full a part in the hearing as possible, which 
always leads to a more positive outcome. The 
hearings should not be about what is done to a 
child; they should be about helping that child. A 
strong emphasis on welfare is intrinsic to our 
hearings system in Scotland.  

When a child has difficulty engaging in a 
hearing, it is vital that advocacy is provided. 
Advocacy should not be about representing the 
child, however; rather, it should be about getting 
the child’s views across in a manner that the child 
wants. That is why I disagree with amendment 87, 
which is in the name of Ken Macintosh. Advocacy 
should be about ensuring that the child is able to 
engage fully. That full engagement is vital.  

I move amendment 220.  

Ken Macintosh: I thank Christina McKelvie for 
lodging an amendment on advocacy—an issue 
that, as I am sure committee members know, is 
being promoted by nearly all the children’s 
organisations. Those organisations feel strongly 
about advocacy and have provided strong 
evidence about its effectiveness in many cases. 
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Having said that, I will be extremely surprised if Ms 
McKelvie does not seek to withdraw amendment 
220—we will get over that hurdle when we come 
to it.  

Assuming that amendment 220 is withdrawn, 
amendment 87 is an attractive compromise 
amendment that was drawn up by our former 
colleague, Mark Ballard, who is now at Barnado’s. 
It is an especially good compromise because 
advocacy is important—it works, it is needed and it 
helps many children in many circumstances. The 
fear, which I think is shared by most committee 
members, is that, for the best of reasons, 
children’s panels are in danger of becoming 
overcrowded with adults and people other than the 
child. Apart from panel members and the reporter, 
other relevant persons and legal representatives 
can be present. In all of that, there is a strong 
danger that the voice of the child is drowned out.  

At stage 1, we were clear that we did not want 
to overlegalise or overbureaucratise the children’s 
hearings system, and that we wanted to keep it 
simple. However, it is clear that some children 
would benefit from having an advocate. 
Amendment 87 is about trying to get that balance 
right, which is why it is such a good compromise. 

12:00 
Amendment 87 is attractive also because it 

parallels the wording that is used for the 
appointment of a safeguarder. It places a duty on 
the children’s hearing to “consider appointing an 
advocate”. In other words, it would not be a 
must—there would not need to be an advocate in 
every single case. However, it would be a must for 
the children’s hearing to think about whether an 
advocate was necessary. 

Bearing in mind the use of safeguarders in the 
system—they are not appointed in every case—
we can assume that amendment 87 will not 
overpopulate the children’s hearings system with 
adults drowning out the voice of the child. 

For those reasons, and because, like other 
committee members, I am sympathetic to the 
arguments and the need for advocacy, 
amendment 87 is the compromise that I believe 
we should go for. I move amendment 87. 

The Convener: It is not quite time for you to 
move your amendment. Perhaps by the end of the 
process everybody will have understood the 
intricacies of stage 2 procedure. 

I should have said this earlier but, while I know 
that Mr Gibson’s mobile device is most certainly 
not switched on, someone’s mobile device is on. I 
do not have any desire to go round asking to see 
them all, but I would be grateful if everyone could 
check. Somebody’s device is interfering with the 

sound system. It is not good enough just to have 
devices on silent; they need to be switched off. 

I invite the minister to respond to the group. 

Adam Ingram: I am grateful for the opportunity 
to respond to amendments 87 and 220. I share the 
concern of Christina McKelvie and Ken Macintosh 
that children in the hearings system should have 
whatever help and support they need to participate 
in hearings effectively. That is not just a matter of 
ensuring that they have the chance to have their 
say in the hearings themselves; they should also 
be supported throughout their time in the hearings 
system. The need for effective support is a 
message that I have heard clearly and consistently 
during our consultation on the bill.  

Many people have called for the provision of 
advocacy support. However, I have not heard 
consensus on how that support should be 
provided. Paid advocates, volunteer advocates, 
legally trained advocates, a friend or family 
member as an advocate—I have heard well-
argued cases for all those ideas. That is why, 
when introducing the bill, I decided not to include a 
right to advocacy support in addition to what the 
bill already provides to ensure that the voice of the 
child is heard. 

Section 77 replicates provision in the 1995 act 
to allow a child to bring a representative with them 
to a hearing. That representative could be 
someone to speak on behalf of the child, and it 
could be an advocate. I have already discussed 
provisions in the bill, and in amendments to it, to 
ensure that the voice of the child is heard in 
hearings. 

Rather than include provision on advocacy in 
the bill, I undertook to do further work with 
partners to consider how best advocacy support 
can be provided. That work is continuing. The 
voice of the child sub-group is considering 
possible ways forward. I am committed to taking 
further steps in light of that work to improve 
support for children and young people throughout 
their time in the hearings system. 

Members will understand from what I have said 
that I do not think that either of the amendments in 
this group is required. Until I am clear about who 
will provide such support and how they will do it, 
placing such a duty in the bill will simply raise 
expectations that cannot immediately be met. Both 
the amendments are silent on that point, as they 
simply require a hearing to secure or appoint an 
advocate. 

It is illustrative that the two amendments are 
very different. Under Ken Macintosh’s amendment 
87, the children’s hearing would decide whether 
the child should have an advocate; under Christina 
McKelvie’s amendment 220, the child would 
decide. The assumption under Christina 

914



3913  22 SEPTEMBER 2010  3914 
 

 

McKelvie’s amendment is that the child would 
have an advocate unless they specifically rejected 
the service. That clearly demonstrates the lack of 
consensus about how best to provide such 
support. 

To my mind, looking to appoint an advocate 
during a hearing would be too late. Children and 
young people need help and support in advance to 
prepare themselves for the hearing. As we 
discussed in response to amendment 82, they 
need a clear understanding of the hearings 
system, including an understanding of their right to 
speak at the hearing or to have someone speak 
on their behalf. 

The two amendments raise other questions. Will 
a hearing be continued to allow the appointment of 
an advocate if a child does not have one? Will that 
delay be in the child’s best interests? Is having 
another adult at the hearing in the child’s best 
interests? 

Further thought is required about all of that 
before we put additional duties in the bill. I am 
committed to doing that work—indeed, it is already 
under way. Accordingly, I invite Christina McKelvie 
to withdraw amendment 220 and Ken Macintosh 
not to move amendment 87. 

Christina McKelvie: Much to Ken Macintosh’s 
surprise, I had not actually made up my mind 
whether to withdraw amendment 220—I wanted to 
hear the arguments from all sides before making 
my decision. I have taken on board his comments 
about the voice of the child being drowned out, 
and I understand that obvious concern. 

It is important that we get these provisions right. 
I have seen the system working: positive 
engagement of a child in a hearing can lead to a 
positive outcome, which is what we want for the 
children who go through the system. I direct the 
minister to the project that was run in North 
Ayrshire, which was very successful. He could 
perhaps find best practice there on how we can 
address some of the issues. 

I take on board the minister’s reassurance that 
the voice of the child sub-group will consider the 
lack of consensus that he has spoken about. 
Conversations that I have had with various 
organisations about the issue over the past few 
weeks and months reveal that lack of consensus, 
together with an understanding that we need to 
pull something together that works effectively.  

I appreciate the fact that advocacy might need 
to happen a bit earlier in the process. I have seen 
some good preparatory work involving children’s 
rights workers. We need to draw out all the best 
practice and come back with some ideas. I am 
committed to working with children’s organisations 
to generate some input into the sub-group. 

On that basis, I wish to withdraw amendment 
220, but I hope that the minister’s assurances that 
we can make progress in this area will bring 
something fruitful in the end. Consensus is 
important. If the arrangements are flawed to start 
with, they will be flawed right through the system. 
We have to work together to ensure that the child 
has the best outcome. 

Amendment 220, by agreement, withdrawn. 

Sections 27 and 28 agreed to. 

Section 29—Children’s hearing: duty to 
consider appointing safeguarder 

The Convener: Amendment 21, in the name of 
the minister, is grouped with amendments 90, 32, 
33, 91, 34, 92 and 64. I draw members’ attention 
to the pre-emption information in the groupings 
paper. 

Adam Ingram: I will start with Government 
amendment 21. I will then go on to amendment 
90, which was lodged by Ken Macintosh for similar 
reasons. Then I will speak to amendments 32 to 
34 and 64, and after that to amendments 91 and 
92, which were also lodged by Ken Macintosh and 
which also relate to the length of the appointment 
of a safeguarder. 

The committee raised concerns about the lack 
of clarity around the role of the safeguarder. 
Amendment 21 provides a broad remit for the 
safeguarder, similar to that in section 41(1)(a) of 
the 1995 act. 

At the same time, Ken Macintosh lodged 
amendment 90 to provide for the role of a 
safeguarder. However, his definition has the 
potential to cause confusion. It is not the 
safeguarder’s role to represent the child in 
hearings; their sole role is to safeguard the child’s 
interests. Representation is normally by legal 
representatives or other persons. It would not be 
unusual for a safeguarder to reach their 
conclusions without direct contact with a child and 
to present findings that are in conflict with the 
views of a child. Therefore, I consider it more 
appropriate to retain the definition proposed in my 
amendment 21, which is that used in the 1995 act. 

Amendment 64 is consequential and ensures 
that the definition of “safeguarder” in section 187 
reflects the role set out in amendment 21. 

The duty on the safeguarder under section 31 is 
clarified by amendment 32. It puts it beyond doubt 
that the safeguarder is to attend the hearing 
wherever “reasonably practicable”. For example, it 
might be that the safeguarder cannot attend “with 
the child” because the child has been excused 
from attending the hearing. 

Taken together, amendments 33 and 34 clarify 
that the safeguarder’s appointment will end when 
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the period allowed for an appeal against a relevant 
decision expires, unless the safeguarder appeals 
that decision. Where the safeguarder appeals to 
the Court of Session, the appointment will 
continue until the court’s decision is issued. Such 
a decision is final. 

Amendments 91 and 92, which were lodged by 
Ken Macintosh, appear to cover the same issues 
as my amendments 33 and 34. New subsection 
(3) of section 32, which amendment 92 proposes 
to insert, concerns the extension of the 
safeguarder’s appointment following an appeal. 
Section 149 provides for the sheriff to appoint a 
safeguarder for the appeal process where the 
safeguarder has decided not to appeal earlier.  

New subsection (4) of section 32, which 
amendment 92 also proposes to insert, seeks to 
ensure that the safeguarder’s appointment will 
also continue where the sheriff remits the case 
back to the children’s hearing for consideration.  

Court-appointed safeguarders and hearings-
appointed safeguarders currently have different 
roles. Every children’s hearing must consider the 
appointment of a safeguarder, including the 
hearing that reconsiders a case that has been 
remitted to it from the sheriff court. In reality, we 
are not sure why a children’s hearing would wish 
to continue automatically a safeguarder’s 
appointment, given that it would have already 
received reports on the child prior to the appeal 
process. 

I ask Ken Macintosh not to move his 
amendments 91 and 92, because there is no 
obvious role for a safeguarder where they have 
decided not to appeal and have no locus to 
represent the child.  

I take the opportunity to remind the committee of 
my earlier commitment to consider the role of the 
safeguarder in sheriff court proceedings in 
secondary legislation and in consultation with 
sheriffs, safeguarders and others. On that basis, I 
also ask Ken Macintosh not to move amendment 
90.  

I move amendment 21. 

Ken Macintosh: My amendments were drawn 
up by the Law Society following work that was 
done by others and following stage 1, when the 
committee flagged up our concern that we were 
missing an opportunity to clarify the role of the 
safeguarder.  

The definition of the role of the safeguarder in 
my amendment 90 is slightly different and includes 
ensuring that 
“the views of the child are heard”. 

I wish that we could have dealt with these 
amendments after voting on amendment 87, the 
advocacy amendment.  

The purpose of amendment 90 was to clarify, 
but the minister has lodged a similar amendment 
that follows the 1995 act, and I am entirely happy 
that, once we have agreed to the minister’s 
amendment 21, provision will be made in the bill in 
that regard. 

12:15 
Amendment 91 paves the way for amendment 

92, which does the same job as the minister’s 
amendments, in that they all clarify the 
safeguarder’s position should there be an appeal. 
However, I would like the minister to clarify one 
issue, because I did not read his amendments in 
the same way that he did. What would be the 
effect of his amendments when an appeal is 
brought by someone other than a safeguarder? 
Amendment 92 explains exactly what would 
happen. If that point is clarified, I will be minded 
not to move amendments 91 and 92 when the 
time comes. 

Adam Ingram: I will reply to Mr Macintosh’s 
question. The safeguarder would fall out of the 
process at that point because they had not been 
minded to appeal. 

The role of a safeguarder at court is very 
complex, which is why we have committed to 
considering the details through secondary 
legislation and in consultation with sheriffs, 
safeguarders and others. Obviously, we will have 
the opportunity to look at the details once they 
come through. 

Amendments 33 and 34 cover the same ground 
as amendments 91 and 92. We do not agree on 
one specific point, which is that a safeguarder 
should be able to continue in their role through the 
appeals process as a matter of routine—hence the 
answer that I gave to Mr Macintosh. However, 
amendments 33 and 34 address the concerns 
raised by Professor Norrie and the SCRA about 
the termination of a safeguarder’s appointment.  

On that basis, I hope that the committee will 
agree to the amendments in my name, and I thank 
Ken Macintosh for agreeing not to move his 
amendments. 

Amendment 21 agreed to. 

Section 29, as amended, agreed to. 

After section 29 

Amendment 87 moved—[Ken Macintosh]. 

The Convener: The question is, that 
amendment 87 be agreed to. Are we all agreed? 
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Members: No. 

The Convener: There will be a division. 
For 

Baker, Claire (Mid Scotland and Fife) (Lab) 
Macintosh, Ken (Eastwood) (Lab) 
Smith, Margaret (Edinburgh West) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

Against 

Allan, Alasdair (Western Isles) (SNP) 
Gibson, Kenneth (Cunninghame North) (SNP) 
McKelvie, Christina (Central Scotland) (SNP) 
Smith, Elizabeth (Mid Scotland and Fife) (Con) 

The Convener: The result of the division is: For 
4, Against 4. There is clearly a draw, so I will use 
my casting vote in support of amendment 87. 

Amendment 87 agreed to. 

Section 30—Safeguarders Panels 

The Convener: Amendment 22, in the name of 
the minister, is grouped with amendments 88, 23 
to 26, 89, 27 to 31 and 77. Amendments 22 and 
88 are direct alternatives. 

Adam Ingram: I will speak first to amendments 
22 to 29, 30 and 31, which concern a matter that 
the committee raised in its stage 1 report about 
the management of safeguarders. I will then speak 
to amendments 77, 88 and 89, which Ken 
Macintosh lodged. 

The issue of safeguarders and the need for a 
consistent national approach to their recruitment, 
payment and monitoring provoked a lot of 
discussion at stage 1 of the bill. 

The committee asked the Government to think 
again on who should have management 
responsibility for safeguarders. Having considered 
the matter carefully, I was happy to lodge the 
amendments in the group, which I believe address 
the concerns that were raised.  

The amendments remove safeguarders from 
local authority control and place them in a single 
national panel that will facilitate the establishment 
of national standards for the recruitment, training 
and monitoring of safeguarders. It should be noted 
that a national panel is simply a panel—in 
essence, it is a list—of safeguarders. It does not 
involve the establishment of a new quango. 

Scottish ministers will take statutory 
responsibility for ensuring the effective 
management of safeguarders, but the service will 
be delivered under contract or other arrangement 
by an independent organisation. I firmly believe 
that national oversight of safeguarders of that sort 
is a much more proportionate and cost-effective 
solution than the establishment of a new quango 
would be. A new quango would involve 
considerable start-up costs and administrative and 

corporate services that would be out of all 
proportion to the small numbers involved. I have 
discussed the proposal informally with the Scottish 
Safeguarders Association, members of the 
children’s voluntary sector and the SCRA. They 
are confident that there are organisations with the 
capacity and expertise to take on the role. I expect 
interest in service delivery to come from a few 
voluntary sector children’s organisations. 

Amendment 22 provides for the creation of a 
national panel of safeguarders under the 
responsibility of Scottish ministers. Amendments 
23 to 26, 28, 29 and 31 are consequential on 
amendment 22 and will make minor drafting 
changes to section 30 to reflect the fact that 
safeguarders will be placed in a single national 
panel and will be removed from local authority 
control. Amendment 27 adjusts section 30 to 
reflect the fact that Scottish ministers, and not 
local authorities, will be responsible for the 
payment of expenses and allowances to 
safeguarders.  

Amendment 30 adjusts section 30(2) by 
providing ministers with the power to buy in the 
safeguarder management service from a source 
other than the SCRA or children’s hearings 
Scotland. As the committee will be aware from my 
comments on other non-Government 
amendments, it is crucial to ensure the separation 
of functions within the children’s hearings system 
and so to avoid conflicts of interest that might lead 
to breaches of the ECHR. That is why amendment 
30 provides specifically that the safeguarder 
service cannot be provided by either the SCRA or 
children’s hearings Scotland. It would not be 
appropriate for them to provide it. This 
Government takes very seriously the constitutional 
imperative under the Scotland Act 1998 that all 
legislation that the Parliament passes should 
comply with the ECHR.  

Having highlighted the advantages of our 
proposed model for the management of 
safeguarders, I turn to amendments 77 and 88, 
which Ken Macintosh lodged and which seek to 
establish a new body for safeguarders to be 
overseen by a board. I have explained that the 
Government’s amendments present an effective 
way of managing efficiently the safeguarder 
service. Amendments 77 and 88 would create an 
additional public body—in short, a quango—with a 
full board. That is simply not required. Taken 
together, amendments 77 and 88 would create a 
board that would be the same size as that of 
children’s hearings Scotland. That suggests that 
the new body would be unnecessarily expensive 
and completely disproportionate. After all, there 
are only around 200 safeguarders in Scotland in 
comparison with the 2,500 panel members that 
children’s hearings Scotland will support. 
Amendments 77 and 88 work against the model 
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for managing safeguarders that I have set out and 
which my amendments provide for. I strongly urge 
the committee not to support the amendments.  

The committee has made clear its determination 
to prevent the introduction of unnecessary 
bureaucracy to the system, a point with which I 
strongly agree. That is particularly relevant when 
we consider the economic climate in which we are 
all operating, in which context the creation of 
another national body seems extravagant. 
Committee members will know that, quite rightly, 
even the smallest body that is supported by public 
funds requires to adhere to robust governance 
rules. Given the small number of safeguarders and 
the small proportion of safeguarder appointments, 
it seems inefficient to suggest that only a national 
body can deliver a safeguarder service. Also, 
given its likely workload, the body need only be 
part time; however, part-time bodies do not have 
attached to them part-time governance duties. A 
large part of the industry of such a national body 
would be focused on the internal operation of the 
body rather than the operation of the safeguarder 
service.  

I know that the Finance Committee takes its 
scrutiny role very seriously and presented some 
very robust challenges to the plans to create 
children’s hearings Scotland. The amendments 
seem to ignore the reality of our financial 
constraints and risk raising expectations among 
safeguarders of what is appropriate and 
achievable.  

I have explained already how I think my 
amendments will make the necessary 
improvements in standards and consistency for 
the safeguarders service. I refer the convener to 
her comments last week about the views of the 
Convention of Scottish Local Authorities and draw 
her attention to the fact that COSLA supports my 
proposals, as does the Scottish Children’s 
Reporter Administration and other relevant 
stakeholders. Although the Scottish Safeguarders 
Association is more attracted to a national body, 
its representative on our strategic board and 
implementation working group has confirmed that 
my proposals are also acceptable, as they will 
address key concerns. I do not think that a new 
body for safeguarders needs to be created, which 
is exactly why I lodged my alternative proposals. I 
urge Ken Macintosh not to move amendments 77 
and 88. 

Ken Macintosh’s amendment 89 would enable 
regulations to be made concerning fees to be paid 
to safeguarders in addition to allowances and 
expenses. Given that existing legislation refers to 
the payment of fees, allowances and expenses, I 
support amendment 89 since it will have the effect 
of replicating existing provision. 

I move amendment 22. 

Ken Macintosh: The issue of a national 
safeguarders body emerged during stage 1 
committee proceedings. The committee agreed 
that there was a missed opportunity to create a 
national body, which was also a recommendation 
in the Gill review of courts. I am not entirely sure 
that I agree that the body would be hugely 
expensive and onerous, but the minister has come 
up with an alternative way of  proceeding. I am a 
little uncertain about how his proposal will operate 
in practice, but I accept the principle that there is 
already a national body. The minister has 
committed to get rid of quangos rather than 
establish them and I accept where he is coming 
from in that regard. I would welcome any 
clarification that he can give me on any parallel 
organisations.  

On that basis, I am minded not to move 
amendment 88 or, indeed, amendment 77, which 
would simply insert a schedule to implement the 
amendment 88 proposal. 

I am delighted to hear the minister’s response to 
amendment 89. The idea behind it was to tackle 
the remuneration of safeguarders, which varies 
throughout the country. By using the word “fees”, it 
seeks to place a duty on ministers to produce 
regulations and therefore introduce consistency, 
which I hope will drive up standards across the 
board. 

Adam Ingram: I will answer Ken Macintosh’s 
question about parallel organisations. We are 
proposing a national list of safeguarders. At the 
moment, local authorities oversee local lists. That 
is the same kind of principle and there is no 
fundamental problem with establishing a panel 
that is not under the aegis of local authorities. The 
national panel will be under the aegis of Scottish 
ministers and we will contract an organisation to 
provide management of that organisation. I 
appreciate Mr Macintosh’s comments and I would 
be content if the committee would agree to the 
amendments. 

Amendment 22 agreed to. 

Amendment 88 not moved. 

Amendments 23 to 26 moved—[Adam 
Ingram]—and agreed to. 

Amendment 89 moved—[Ken Macintosh]—and 
agreed to. 

Amendments 27 to 31 moved—[Adam 
Ingram]—and agreed to. 

Section 30, as amended, agreed to. 
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After schedule 3 

Amendment 77 not moved. 

After section 30 

Amendment 90 not moved. 

Section 31—Functions of safeguarder  

Amendment 32 moved—[Adam Ingram]—and 
agreed to. 

Section 31, as amended, agreed to. 

Section 32—Termination of appointment of 
safeguarder appointed by children’s hearing 

The Convener: Amendment 33, in the name of 
the minister, was debated with amendment 21. If 
the amendment is agreed to, I cannot call 
amendment 91, due to pre-emption. 

Amendments 33 and 34 moved—[Adam 
Ingram]—and agreed to. 

Amendment 92 not moved. 

Section 32, as amended, agreed to. 

The Convener: That is probably an appropriate 
place for us to conclude our consideration of the 
Children’s Hearings (Scotland) Bill at stage 2 for 
this week. I thank the minister and his officials for 
attending the committee. We look forward to their 
return next week. Members will note in tomorrow’s 
Business Bulletin the sections of the bill on which 
amendments will be called. The opportunity to 
lodge them will end at 12 noon on Friday. 
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SP Bill 41-ML3  Session 3 (2010) 
 

1 

Children’s Hearings (Scotland) Bill 
 

3rd Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Sections 33 to 188  
Long Title 

Schedules 5 and 6 
 

  
 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Section 33 

Adam Ingram 
 

35 In section 33, page 8, line 27, after <out> insert <(subject to section 177)> 

Section 34 

Adam Ingram 
 

36 In section 34, page 9, line 12, after <been> insert <or> 

Section 35 

Adam Ingram 
 

37 In section 35, page 9, line 28, after <out> insert <(subject to section 177)> 

Section 38 

Adam Ingram 
 

38 In section 38, page 11, line 5, leave out <disclosure> and insert <non-disclosure> 

Adam Ingram 
 

39 In section 38, page 11, line 7, leave out <disclosure> and insert <non-disclosure> 

Adam Ingram 
 

40 In section 38, page 11, line 12, leave out <disclosure> and insert <non-disclosure> 
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Section 40 

Ken Macintosh 
 

95 In section 40, page 11, line 38, leave out <parental responsibilities and rights direction> and 
insert <medical treatment order> 

Ken Macintosh 
 

96 In section 40, page 12, line 1, leave out from <parental> to end of line 2 and insert <medical 
treatment order is an order authorising—> 

Ken Macintosh 
 

97 In section 40, page 12, line 6, leave out <parental responsibilities and rights direction> and insert 
<medical treatment order> 

Section 41 

Adam Ingram 
 

41 In section 41, page 12, line 22, at end insert— 

<(  ) Where the Principal Reporter receives notice under subsection (1)(e), the Principal 
Reporter must give notice of the making of the order to any person (other than a relevant 
person in relation to the child) who the Principal Reporter considers to have (or to 
recently have had) a significant involvement in the upbringing of the child.> 

Section 42 

Ken Macintosh 
 

98 Leave out section 42 

Section 45 

Adam Ingram 
 

42 In section 45, page 13, line 18, leave out <disclosure> and insert <non-disclosure> 

Ken Macintosh 
 

99 In section 45, page 13, line 18, leave out <parental responsibilities and rights direction> and 
insert <medical treatment order> 

Section 46 

Adam Ingram 
 

43

<(  ) a person not falling within paragraph (b) who has (or recently had) a significant 
involvement in the upbringing of the child,> 

 In section 46, page 13, line 31, at end insert— 
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 3 

Ken Macintosh 
 

100 In section 46, page 13, line 32, at end insert— 

<(  ) the local authority who applied for the child protection order,> 

Section 47 

Adam Ingram 
 

44 In section 47, page 14, line 11, at end insert— 

<(  ) the person who applied for the child protection order (unless the person is the 
applicant),> 

Section 49 

Adam Ingram 
 

45 In section 49, page 14, line 30, at end insert— 

<(  ) the applicant,> 

Adam Ingram 
 

46 In section 49, page 14, line 32, at end insert— 

<(  ) any person not falling within paragraph (b) who the sheriff considers to have (or 
to recently have had) a significant involvement in the upbringing of the child,> 

Adam Ingram 
 

47 In section 49, page 15, line 10, leave out <disclosure> and insert <non-disclosure> 

Ken Macintosh 
 

101 In section 49, page 15, line 10, leave out <parental responsibilities and rights direction)> and 
insert <medical treatment order)> 

Section 50 

Ken Macintosh 
 

102 In section 50, page 15, line 18, after <effect> insert— 

 <(a)> 

Ken Macintosh 
 

103 In section 50, page 15, line 19, leave out <attempted> and insert <made a reasonable effort> 

Ken Macintosh 
 

104

(b) in any event, if the order is not implemented within 72 hours.> 

 In section 50, page 15, line 20, at end insert <, and— 
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Adam Ingram 
 

48 Leave out section 50 and insert— 

<Automatic termination of order 
(1) This section applies where a child protection order contains an authorisation of the type 

mentioned in section 35(2)(b). 

(2) The order ceases to have effect at the end of the period of 24 hours beginning with the 
making of the order if the person specified in the order under section 35(2)(a) has not 
attempted to implement it within that period. 

(3) The order ceases to have effect at the end of the period of 6 days beginning with the 
making of the order if the child to whom the order relates has not been removed to a 
place of safety within that period.> 

Section 51 

Adam Ingram 
 

49 In section 51, page 15, line 26, at end insert— 

<(  ) If the Principal Reporter is satisfied that the conditions for including a relevant direction 
in a child protection order in respect of a child are no longer satisfied, the Principal 
Reporter may vary the child protection order so as to terminate the direction by giving 
notice to— 

(a) the person specified in the order under section 35(2)(a) or, 

(b) where there is no such person specified, the applicant for the order. 

(  ) A relevant direction is— 

(a) an information non-disclosure direction, 

(b) a contact direction, 

(c) a parental responsibilities and rights direction.> 

Adam Ingram 
 

50 In section 51, page 15, line 27, after <terminate> insert <or vary> 

Adam Ingram 
 

51 In section 51, page 15, line 28, leave out <required by> and insert <arranged under> 

Adam Ingram 
 

52 In section 51, page 15, line 31, after <terminates> insert <or varies> 

Section 52 

Adam Ingram 
 

53 In section 52, page 16, line 4, after <hearing,> insert— 

923



 5 

<(  ) where the order contains an authorisation of the type mentioned in section 
35(2)(b), the end of the period of 8 working days beginning on the day the child 
was removed to a place of safety,> 

Adam Ingram 
 

54 In section 52, page 16, line 5, at beginning insert <where the order does not contain such an 
authorisation,> 

Section 53 

Adam Ingram 
 

55 In section 53, page 16, line 19, leave out <any case> and insert <a case where the applicant for 
the order is a local authority or any other person> 

Adam Ingram 
 

56 In section 53, page 16, line 23, leave out from beginning to <practicable> in line 24 and insert 
<As soon as practicable after the making of the order, the applicant must> 

Adam Ingram 
 

57 In section 53, page 16, line 28, leave out <within 12 hours after it is made> and insert <at the end 
of the period of 12 hours beginning with the making of the order> 

Adam Ingram 
 

58 In section 53, page 16, line 35, leave out <when the order is made> and insert <with the making 
of the order> 

Adam Ingram 
 

59 In section 53, page 16, line 38, leave out subsection (6) and insert— 

<(  ) The Principal Reporter may, by giving notice to the applicant, terminate the order if— 

(a) the Principal Reporter is satisfied that the conditions for the making of an order 
under this section are no longer satisfied, or 

(b) the Principal Reporter is satisfied that it is no longer in the best interests of the 
child for the order to continue to have effect.> 

Section 54 

Adam Ingram 
 

60 In section 54, page 17, line 10, leave out <If> and insert <As soon as practicable after> 

Adam Ingram 
 

61 In section 54, page 17, line 10, leave out <as soon as practicable> 
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Adam Ingram 
 

62 In section 54, page 17, line 19, leave out subsections (5) and (6) and insert— 

<(  ) The Principal Reporter may, by giving notice to the constable, require the constable to 
release the child if— 

(a) the Principal Reporter is satisfied that the conditions for placing the child in a 
place of safety under this section are no longer satisfied, or 

(b) the Principal Reporter is satisfied that it is no longer in the best interests of the 
child to be kept in a place of safety.> 

Section 58 

Adam Ingram 
 

106 In section 58, page 18, line 24, leave out <the relevant local authority for a child> and insert <a 
local authority> 

Adam Ingram 
 

107 In section 58, page 18, line 25, leave out <the child> and insert <a child in its area> 

Adam Ingram 
 

108 In section 58, page 18, line 27, leave out <relevant local authority for a child> and insert <local 
authority> 

Ken Macintosh 
 

172 In section 58, page 18, leave out lines 28 and 29 and insert <that any of the section 65 grounds 
apply.> 

Adam Ingram 
 

109 In section 58, page 18, line 29, leave out from <a> to <of> and insert <it might be necessary for a 
compulsory supervision order to be made in relation to> 

Section 59 

Ken Macintosh 
 

173 In section 59, page 18, leave out lines 34 and 35 and insert <that any of the section 65 grounds 
apply.> 

Adam Ingram 
 

110 In section 59, page 18, line 35, leave out from <a> to <of> and insert <it might be necessary for a 
compulsory supervision order to be made in relation to> 
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Section 60 

Adam Ingram 
 

111 In section 60, page 19, line 7, leave out <determines> and insert <considers> 

Adam Ingram 
 

112 In section 60, page 19, line 8, leave out <applies> and insert <might apply> 

Adam Ingram 
 

113 In section 60, page 19, line 14, leave out <ground applies> and insert <of the section 65 grounds 
the court considers might apply> 

Adam Ingram 
 

114 In section 60, page 19, line 15, leave out from <for> to <applies> and insert <why the court 
considers that the ground might apply> 

Ken Macintosh 
 

174 In section 60, page 19, leave out line 29 and insert— 

<(j) proceedings for an order under section 11 of the 1995 Act,> 

Section 62 

Adam Ingram 
 

115 In section 62, page 20, line 11, leave out from <a> to <of> and insert <it might be necessary for a 
compulsory supervision order to be made in relation to>  

Section 64 

Adam Ingram 
 

116 In section 64, page 20, line 25, after <where> insert— 

<(  )> 

Adam Ingram 
 

117 In section 64, page 20, line 33, at end insert <, or 

(  ) it appears to the Principal Reporter that a child might be in need of protection, 
guidance, treatment or control.> 

Section 65 

Ken Macintosh 
 

175 In section 65, page 21, line 18, after second <to> insert <domestic abuse or>  
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Ken Macintosh 
 

176 In section 65, page 21, leave out lines 29 and 30  

Adam Ingram 
 

118 In section 65, page 21, line 31, leave out <been convicted of> and insert <committed> 

Adam Ingram 
 

119 In section 65, page 22, line 3, leave out <not within> and insert <beyond> 

Ken Macintosh 
 

177 In section 65, page 22, line 5, at end insert— 

<(  ) the child— 

(i) is being, or is likely to be, subjected to physical, emotional or other 
pressure to enter into a marriage or civil partnership, or 

(ii) is, or is likely to become, a member of the same household as such a 
child.> 

Adam Ingram 
 

120 In section 65, page 22, line 10, at end insert— 

<(3A) The Scottish Ministers may by order— 

(a) amend subsection (2) by— 

(i) adding a ground, 

(ii) removing a ground for the time being mentioned in it, or 

(iii) amending a ground for the time being mentioned in it, and 

(b) make such other amendments of this section as appear to the Scottish Ministers to 
be necessary or expedient in consequence of provision made under paragraph (a). 

(3B) An order under subsection (3A) is subject to the affirmative procedure.>  

Section 66 

Adam Ingram 
 

121 In section 66, page 22, line 20, leave out from <the> to <child> in line 21 and insert <, having 
made a determination under section 64(2) in relation to a child, the Principal Reporter considers> 

Adam Ingram 
 

122 In section 66, page 22, line 23, leave out from beginning to <is> in line 24 and insert <it is not> 

Ken Macintosh 
 

178 In section 66, page 23, line 8, after second <child> insert <or other agency> 
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Ken Macintosh 
 

179 In section 66, page 23, line 9, leave out <authority’s> and insert <authority or other agency> 

Section 67 

Adam Ingram 
 

123 In section 67, page 23, line 17, leave out <the Principal Reporter determines under section 64(2)> 
and insert <, having made a determination under section 64(2) in relation to a child, the Principal 
Reporter considers> 

Adam Ingram 
 

124 In section 67, page 23, leave out line 18 

Adam Ingram 
 

125 In section 67, page 23, line 23, leave out subsections (3) and (4) 

Section 68 

Adam Ingram 
 

126 Leave out section 68 

Section 69 

Adam Ingram 
 

127 In section 69, page 24, line 7, leave out <12(1)> and insert <12(1A)> 

Adam Ingram 
 

128 In section 69, page 24, line 9, leave out from <for> to <child> in line 10 

Adam Ingram 
 

129 In section 69, page 24, line 13, leave out <a section 65 ground> and insert <the section 65 ground 
specified in the statement given to the Principal Reporter under section 12 of the Antisocial 
Behaviour etc. (Scotland) Act 2004> 

Adam Ingram 
 

130 In section 69, page 24, line 13 at end insert <, and 

(  ) the sheriff had directed the Principal Reporter under section 113(2) to arrange a 
children’s hearing.> 

Adam Ingram 
 

131 In section 69, page 24, line 14, leave out subsection (3) 
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Section 70 

Adam Ingram 
 

132 In section 70, page 24, line 16, leave out from beginning to <(7)(b)> and insert <This section 
applies where under section 49> 

Adam Ingram 
 

133 In section 70, page 24, line 18, at end insert <, and 

(  ) a compulsory supervision order is not in force in relation to the child or person 
whose case is remitted.> 

Adam Ingram 
 

134 In section 70, page 24, line 24, leave out <a section 65 ground> and insert <the ground in section 
65(2)(j)> 

Adam Ingram 
 

135 In section 70, page 24, line 25, at end insert <, and 

(  ) the sheriff had directed the Principal Reporter under section 113(2) to arrange a 
children’s hearing.> 

Adam Ingram 
 

136 In section 70, page 24, line 26, leave out subsection (4) 

Adam Ingram 
 

137 In section 70, page 24, line 27, leave out subsection (5) 

Section 72 

Adam Ingram 
 

138 In section 72, page 25, line 4, leave out <notice of a children’s hearing is given> and insert <a 
children’s hearing is, or is to be, arranged in relation> 

Adam Ingram 
 

139 In section 72, page 25, line 8, leave out <The> and insert <A> 

Adam Ingram 
 

140 In section 72, page 25, line 9, leave out <where> and insert <if the children’s hearing is satisfied 
that> 

Adam Ingram 
 

141 In section 72, page 25, line 10, leave out from <child> to <(c.46)> in line 12 and insert <hearing 
relates to the ground mentioned in section 65(2)(b), (c), (d) or (g)> 
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Adam Ingram 
 

142 In section 72, page 25, line 19, leave out from <of> to <considered> in line 20 and insert <given 
in compliance with section 84(1)> 

Section 73 

Adam Ingram 
 

143 In section 73, page 25, line 24, leave out from <notice> to end of line 25 and insert <a children’s 
hearing is, or is to be, arranged in relation to a child.> 

Adam Ingram 
 

144 In section 73, page 25, line 26, leave out <The relevant person> and insert <Each relevant person 
in relation to the child who is notified of the children’s hearing by virtue of rules under section 
170> 

Adam Ingram 
 

145 In section 73, page 25, line 28, leave out <the relevant person> 

Adam Ingram 
 

146 In section 73, page 25, line 29, leave out first <The> and insert <A> 

Adam Ingram 
 

147 In section 73, page 25, line 29, leave out second <the> and insert <a> 

Adam Ingram 
 

148 In section 73, page 25, line 30, leave out <where> and insert <if the children’s hearing is satisfied 
that> 

Section 77 

Ken Macintosh 
 

180 In section 77, page 26, line 34, after <team> insert <, as established under schedule 1 of this 
Act,> 

Ken Macintosh 
 

181 In section 77, page 26, line 35, after <(5)> insert <and section 174> 

Ken Macintosh 
 

182 In section 77, page 27, line 18, after <person> insert <, where appropriate to do so,> 
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Section 78 

Ken Macintosh 
 

183 In section 78, page 27, line 26, leave out <deemed to be> and insert <treated as> 

Adam Ingram 
 

221 In section 78, page 27, line 29, leave out <the individual in question> and insert— 

<(i) the individual in question, 

(ii) the child, or 

(iii) a relevant person in relation to the child,> 

Adam Ingram 
 

150 In section 78, page 27, leave out lines 32 and 33 

Adam Ingram 
 

151 In section 78, page 28, leave out lines 4 to 7 and insert— 

<(  ) whether it is likely that the children’s hearing will consider making a compulsory 
supervision order including a secure accommodation authorisation in relation to 
the child.> 

Adam Ingram 
 

152 In section 78, page 28, line 7, at end insert— 

<(  ) a matter specified in rules under section 170(2)(za).> 

Adam Ingram 
 

153 In section 78, page 28, line 7, at end insert— 

<(  ) For the purposes of subsection (3)(a), the pre-hearing panel may excuse the child from 
attending the children’s hearing only if— 

(a) the pre-hearing panel is satisfied that any of paragraphs (a) to (c) of section 72(3) 
applies, or 

(b) the child may be excused under rules under section 170. 

(  ) For the purposes of subsection (3)(b), the pre-hearing panel may excuse a relevant 
person in relation to the child from attending the children’s hearing only if— 

(a) the pre-hearing panel is satisfied that section 73(3)(a) or (b) applies, or 

(b) the relevant person may be excused under rules under section 170.> 

Section 80 

Ken Macintosh 
 

184 In section 80, page 28, line 24, leave out <deem the individual to be> and insert <treat the 
individual as> 
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Adam Ingram 
 

222 In section 80, page 28, line 25, leave out <for the purposes of the children’s hearing> 

Ken Macintosh 
 

185 In section 80, page 28, line 25, after <individual> insert— 

<(  ) is a parent or other person who should, as a result of a family connection with the 
child, be involved in discussion at the children’s hearing,  

(  )> 

Ken Macintosh 
 

186 In section 80, page 28, line 26, at end insert— 

<(3A) A person who is to be treated as a relevant person as a result of a decision of a pre-
hearing panel or children’s hearing will continue to be treated as a relevant person 
unless and until a children’s hearing decides that neither of the conditions in subsection 
(3) apply.> 

Ken Macintosh 
 

187 In section 80, page 28, line 27, leave out <deems the individual to be> and insert <has decided 
that the individual is> 

Ken Macintosh 
 

188 In section 80, page 28, line 28, after first <person> insert <, and no decision has been taken of the 
kind referred to in subsection (3A) resulting in that person ceasing to be treated as a relevant 
person> 

Adam Ingram 
 

154 In section 80, page 28, line 29, leave out from first <of> to <(c.47)> in line 30 

Adam Ingram 
 

155 In section 80, page 28, line 32, at end insert— 

<(  ) any pre-hearing panel held in connection with a children’s hearing mentioned in 
paragraph (a), (b) or (d),> 

After section 80 

Adam Ingram 
 

156

(3) If a pre-hearing panel appoints a safeguarder, it must give reasons for the decision. 

 After section 80, insert— 

<Appointment of safeguarder 

(1) A pre-hearing panel may appoint a safeguarder for the child to whom the children’s 
hearing relates. 

(2) A pre-hearing panel must record an appointment made under subsection (1). 
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(4) Subsection (1) does not apply where a safeguarder has already been appointed by virtue 
of this section or section 29. 

(5) A safeguarder appointed under this section is to be treated for the purposes of this Act 
(other than this section) as being appointed by a children’s hearing by virtue of section 
29.> 

Section 82 

Ken Macintosh 
 

189 In section 82, page 29, line 19, leave out subsection (2) and insert— 

<(2) The chairing member of the children’s hearing must determine the age of the person in 
respect of whom the hearing has been arranged based on the declaration of the person 
or, if that person is unable to make such a declaration, the hearing’s determination.> 

Adam Ingram 
 

223 In section 82, page 29, line 21, at end insert— 

<(  ) The chairing member need not comply with the requirement in subsection (2) if the 
chairing member considers that the person would not be capable of understanding the 
question.> 

Adam Ingram 
 

224 Move section 82 to before section 123 

Section 84 

Adam Ingram 
 

225 In section 84, page 30, line 5, leave out from second <the> to <67(2)> in line 6 and insert <a 
children’s hearing arranged by virtue of section 67(2) or (Child fails to attend grounds 
hearing)(2)> 

Adam Ingram 
 

226 In section 84, page 30, line 7, leave out <present at the grounds hearing> 

Adam Ingram 
 

227 In section 84, page 30, line 8, leave out first <the> and insert <each> 

Adam Ingram 
 

228 In section 84, page 30, line 10, leave out first <the> and insert <each> 

Ken Macintosh 
 

190

<(c) be satisfied, where the child is considered to have sufficient capacity, that child 
has had sufficient opportunity to— 

 In section 84, page 30, line 10, at end insert— 
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(i) understand the ground, 

(ii) form a view about whether the ground applies, and 

(iii) obtain such advice and support as the child considers necessary. 

(  ) Where the chairing member is not satisfied that the conditions in paragraph (c) have 
been met, the grounds hearing must consider whether to defer making a decision until 
those conditions have met.> 

Section 85 

Adam Ingram 
 

229 In section 85, page 30, line 13, leave out from <each> to second <the> in line 14 and insert 
<(subject to sections 73 and 74) each relevant person in relation to the child accept each> 

Section 86 

Adam Ingram 
 

230 In section 86, page 30, leave out lines 25 to 29 and insert <at least one of the grounds specified in 
the statement of grounds is accepted by the child and (subject to sections 73 and 74) each relevant 
person in relation to the child.> 

Adam Ingram 
 

231 In section 86, page 30, line 33, leave out <the grounds hearing must proceed under section 87> 
and insert <section 85(2) and (3) apply.> 

Adam Ingram 
 

232 In section 86, page 30, line 35, leave out <the grounds hearing must proceed under section 89> 
and insert <section 89 applies.> 

Section 87 

Adam Ingram 
 

233 Leave out section 87 

Section 88 

Adam Ingram 
 

234 In section 88, page 31, line 11, leave out <or 87(1)> 

Adam Ingram 
 

191 In section 88, page 31, line 20, leave out subsection (4) 
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Adam Ingram 
 

192 In section 88, page 31, line 23, leave out subsections (5) and (6) 

Section 89 

Adam Ingram 
 

235 In section 89, page 31, line 31, leave out <those grounds that are not accepted are> and insert 
<each ground that is not accepted by the child and (subject to sections 73 and 74) each relevant 
person in relation to the child is> 

Adam Ingram 
 

236 In section 89, page 31, line 33, leave out from beginning to <sheriff> and insert <Subsections 
(2A) and (4) apply if the grounds hearing gives a direction under subsection (1)(a). 

(2A)> 

Adam Ingram 
 

237 In section 89, page 31, line 35, leave out from <any> to <hearing> in line 36 and insert <(subject 
to sections 73 and 74) each relevant person in relation to the child> 

Adam Ingram 
 

238 In section 89, page 31, line 39, leave out subsection (3) 

Adam Ingram 
 

193 In section 89, page 32, line 5, leave out subsection (5) 

After section 89 

Ken Macintosh 
 

194 After section 89, insert— 

<Some grounds not established on application to sheriff 

(1) When making a compulsory supervision requirement a children’s hearing must take into 
account matters that have been accepted by the child and each relevant person or have 
been established on an application made to a sheriff. 

(2) Subject to subsection (5), a children’s hearing may take into account when making a 
compulsory supervision order matters that could have formed the basis for section 65 
grounds that have not been accepted by the child and each relevant person and have not 
been established on an application made to a sheriff. 

(3) Where a children’s hearing takes into account matters referred to in subsection (2) but 
have not been so accepted or established, any of the persons mentioned in subsection (4) 
may require the Principal Reporter to— 

(a) prepare a statement of grounds, including such matters, in accordance with section 
81, and 
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(b) refer the case relating to those grounds to the children’s hearing pursuant to 
section 84. 

(4) The persons who may require the Principal Reporter to act in terms of subsection (3) 
are— 

(a) the child, 

(b) any relevant person in relation to the child, or 

(c)  if a safeguarder has been appointed, the safeguarder. 

 (5) When making a compulsory supervision order a children’s hearing must not take into 
account matters that formed the basis for section 65 grounds but that were found not to 
be established by the sheriff following a hearing of evidence on an application that has 
been dealt with under section 104.> 

Section 90 

Adam Ingram 
 

239 Leave out section 90 and insert— 

<No grounds accepted 
 Where none of the grounds in the statement of grounds is accepted by the child and 

(subject to sections 73 and 74) each relevant person in relation to the child, section 89 
applies.> 

Section 91 

Ken Macintosh 
 

195 In section 91, page 32, line 22, at end insert— 

<(  ) inform the child of the child’s right to legal advice.> 

Adam Ingram 
 

240 Leave out section 91 

Section 92 

Adam Ingram 
 

241 Leave out section 92 

Section 93 

Adam Ingram 
 

242 In section 93, page 32, line 33, leave out <This section> and insert <Subsection (2)> 

Adam Ingram 
 

243 In section 93, page 32, line 34, leave out <present at the hearing> 
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Adam Ingram 
 

244 In section 93, page 32, line 36, after <84(1)> insert <in relation to a ground> 

Adam Ingram 
 

245 In section 93, page 33, line 3, leave out from beginning to <grounds> in line 4 

Adam Ingram 
 

246 In section 93, page 33, line 5, at end insert <in relation to the ground.> 

Adam Ingram 
 

247 In section 93, page 33, line 7, leave out from second <in> to <not> and insert <as respects the 
person who would not be> 

Adam Ingram 
 

248 In section 93, page 33, line 8, at end insert— 

<(  ) If the grounds hearing gives a direction under subsection (2)(a), the chairing member 
must— 

(a) in so far as is reasonably practicable comply with the requirement in paragraph (a) 
of section 89(2A), and 

(b) comply with the requirement in paragraph (b) of that section. 

(  ) If the grounds hearing gives a direction under subsection (2)(a), section 89(4) applies.> 

Section 94 

Adam Ingram 
 

249 Leave out section 94 

Section 95 

Adam Ingram 
 

250 Leave out section 95 

After section 95 

Adam Ingram 
 

251

(b) the child was not excused from attending the grounds hearing. 

 After section 95, insert— 

<Child fails to attend grounds hearing 

(1) This section applies where— 

(a) a child fails to attend a grounds hearing arranged by virtue of section 67(2) or 
subsection (2), and 
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(2) The grounds hearing may require the Principal Reporter to arrange another grounds 
hearing. 

(3) Section 89(4) applies.> 

Section 96 

Adam Ingram 
 

252 In section 96, page 33, line 31, leave out <or 92(2)> 

Adam Ingram 
 

253 In section 96, page 33, line 33, leave out from <application> to end of line 34 and insert 
<disposal of the application to the sheriff to which it relates.> 

Adam Ingram 
 

254* In section 96, page 33, line 37, at end insert— 

<(  ) If the children’s hearing is satisfied that the nature of the child’s circumstances is such 
that for the protection, guidance, treatment or control of the child it is necessary that a 
further interim compulsory supervision order be made, the children’s hearing may make 
a further interim compulsory supervision order in relation to the child.> 

Adam Ingram 
 

255 In section 96, page 33, line 39, leave out <respect of> and insert <relation to> 

Section 97 

Adam Ingram 
 

256 In section 97, page 34, line 26, leave out <respect of> and insert <relation to> 

Adam Ingram 
 

257 In section 97, page 34, line 29, after <one> insert <or more> 

Ken Macintosh 
 

196 In section 97, page 34, line 31, at end insert— 

<(  ) the child has been provided with independent legal advice.> 

Adam Ingram 
 

258 In section 97, page 35, line 1, after <one> insert <or more> 

Ken Macintosh 
 

197 In section 97, page 35, line 4, at end insert— 

<(  ) the child has been provided with independent legal advice.> 
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Adam Ingram 
 

259 In section 97, page 35, line 12, after <with> insert— 

<( ) where the order has not been continued,> 

Adam Ingram 
 

260 In section 97, page 35, line 14, at end insert— 

<(b) where the order has been continued, whichever of the following first occurs— 

(i) the end of the period for which the order was last continued, 

(ii) the day on which the child attains the age of 18 years.> 

Adam Ingram 
 

261 Move section 97 to before section 81 

Section 98 

Adam Ingram 
 

262 Move section 98 to before section 81 

Section 99 

Adam Ingram 
 

263 In section 99, page 35, line 27, leave out <specified in the authorisation> 

Adam Ingram 
 

264 Move section 99 to before section 81 

Section 100 

Adam Ingram 
 

265 In section 100, page 36, line 3, leave out <the beginning of> 

Adam Ingram 
 

332 In section 100, page 36, line 3, at end insert— 

<(  ) the disposal by the sheriff of an application under Part 10 relating to the child,> 

Adam Ingram 
 

267 In section 100, page 36, line 7, leave out <Section 97(3) to (6)> and insert <Subsections (3) to (6) 
(except subsection (5)(a)) of section 97> 
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Adam Ingram 
 

268 Move section 100 to before section 81 

Section 101 

Ken Macintosh 
 

198 Leave out section 101 

Adam Ingram 
 

269 Move section 101 to before section 81 

Section 102 

Adam Ingram 
 

270 In section 102, page 37, line 8, leave out <means, in relation to a child> and insert <, in relation 
to a child, means> 

Adam Ingram 
 

271 In section 102, page 37, leave out lines 14 and 15 

Adam Ingram 
 

272 In section 102, page 37, line 24, after <one> insert <or more> 

Adam Ingram 
 

273 In section 102, page 37, line 39, leave out <taken to the place of safety> and insert <detained in 
pursuance of the warrant> 

Adam Ingram 
 

274 In section 102, page 37, line 39, at end insert— 

<(  ) where the warrant is granted by the sheriff under section 106(8), the period 
beginning with the granting of the warrant and ending with the earlier of— 

(i) the beginning of the continued hearing, or 

(ii) the expiry of the period of 14 days beginning with the day on which the 
child is first detained in pursuance of the warrant,> 

Adam Ingram 
 

275 In section 102, page 38, line 1, after <sheriff> insert <under any other provision> 

Adam Ingram 
 

276 In section 102, page 38, line 6, leave out <taken to the place of safety> and insert <detained in 
pursuance of the warrant> 
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Adam Ingram 
 

277 In section 102, page 38, line 13, leave out <taken to the place of safety> and insert <detained in 
pursuance of the warrant> 

Adam Ingram 
 

278 In section 102, page 38, line 15, leave out from beginning to <hearing> in line 18 and insert <the 
children’s hearing or, as the case may be, proceedings before the sheriff> 

Adam Ingram 
 

279 Move section 102 to before section 81 

Section 103 

Adam Ingram 
 

280 In section 103, page 38, line 31, leave out <(including by adding measures)> 

Adam Ingram 
 

333 In section 103, page 38, leave out lines 38 and 39 and insert— 

<(  ) the disposal by the sheriff of the application under this Part relating to the child,>  

Adam Ingram 
 

282 In section 103, page 39, line 1, leave out <end> and insert <expiry> 

Adam Ingram 
 

283 In section 103, page 39, line 3, leave out subsections (6) and (7) 

After section 103 

Adam Ingram 
 

284* After section 103, insert— 

<Further extension or variation of interim compulsory supervision order 

(1) This section applies where an interim compulsory supervision order is— 

(a) extended, or extended and varied, under section 103(4), or 

(b) further extended, or further extended and varied, under subsection (4). 

(2) The Principal Reporter may, before the expiry of the order, apply to the sheriff for a 
further extension of the order. 

(3) The Principal Reporter may, at the same time as applying for a further extension of the 
order, apply to the sheriff for the order to be varied. 
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(4) The sheriff may further extend, or further extend and vary, the order if the sheriff is 
satisfied that the nature of the child’s circumstances is such that for the protection, 
guidance, treatment or control of the child it is necessary that the order be further 
extended or, as the case may be, further extended and varied. 

(5) An order that is further extended, or further extended and varied, ceases to have effect 
on the occurrence of whichever of the following first occurs— 

(a) the disposal by the sheriff of the application under this Part relating to the child, 

(b) a day specified in the order, or 

(c) the expiry of the period of 22 days beginning with the day on which the order is 
further extended or, as the case may be, further extended and varied.> 

Adam Ingram 
 

285* After section 103, insert— 

<Sheriff’s power to make interim compulsory supervision order 

(1) This section applies where— 

(a) a child is not subject to an interim compulsory supervision order, and 

(b) an application to the sheriff under this Part relating to the child has been made but 
not determined. 

(2) If the sheriff is satisfied that the nature of the child’s circumstances is such that for the 
protection, guidance, treatment or control of the child it is necessary that an interim 
compulsory supervision order be made, the sheriff may make an interim compulsory 
supervision order in relation to the child. 

(3) An order under this section ceases to have effect on the occurrence of whichever of the 
following first occurs— 

(a) the disposal by the sheriff of the application, or 

(b) the expiry of the period of 22 days beginning with the day on which the order is 
made.> 

Section 104 

Adam Ingram 
 

286 In section 104, page 39, line 16, leave out from second <to> to end of line 17 and insert <by 
virtue of section 89(1)(a) or 93(2)(a).> 

Section 105 

Adam Ingram 
 

287 In section 105, page 39, line 23, leave out from <a> to end of line 25 and insert <the ground 
mentioned in section 65(2)(j) is established in relation to a child.> 
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Section 106 

Adam Ingram 
 

288 In section 106, page 39, line 32, leave out from second <to> to end of line 33 and insert <by 
virtue of section 89(1)(a) or 93(2)(a).> 

Adam Ingram 
 

289 In section 106, page 39, line 35, leave out <or rules under section 170.> 

Adam Ingram 
 

290 In section 106, page 40, line 1, leave out from beginning to <(c.46)> in line 2 and insert <the 
hearing relates to the ground mentioned in section 65(2)(b), (c), (d) or (g)> 

Adam Ingram 
 

291 In section 106, page 40, line 10, leave out <or rules under section 170.> 

Adam Ingram 
 

292 In section 106, page 40, line 11, leave out from beginning to <or> in line 13 and insert <If> 

Adam Ingram 
 

293 In section 106, page 40, line 14, leave out from <attend> to first <The> in line 15 and insert 
<attend the> 

Adam Ingram 
 

294 In section 106, page 40, line 15, at end insert— 

<(7) Subsection (8) applies if— 

(a) the hearing of the application is to be continued to another day, and 

(b) the sheriff is satisfied that there is reason to believe that the child will not attend 
on that day. 

(8) The sheriff may grant a warrant to secure attendance in relation to the child.> 

Section 107 

Adam Ingram 
 

295 In section 107, page 40, line 17, leave out from second <to> to end of line 18 and insert <by 
virtue of section 89(1)(a) or 93(2)(a).> 

Ken Macintosh 
 

199 In section 107, page 40, line 22, leave out subsection (4) 
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Section 109 

Adam Ingram 
 

296 In section 109, page 40, line 32, leave out <or 90(2)(a)> 

Adam Ingram 
 

334 In section 109, page 40, line 35, leave out <was present at the grounds hearing> and insert <is 
present at the hearing before the sheriff.> 

Section 110 

Adam Ingram 
 

335 In section 110, page 41, line 9, leave out <was present at the grounds hearing> and insert <is 
present at the hearing before the sheriff.> 

Adam Ingram 
 

299 In section 110, page 41, line 20, after <of> insert <the period of> 

Section 111 

Adam Ingram 
 

300 In section 111, page 41, line 25, leave out <, 90(2)(a)> 

Adam Ingram 
 

301 In section 111, page 41, line 26, at beginning insert <before the application is determined,> 

Adam Ingram 
 

302 In section 111, page 41, line 31, leave out <Principal Reporter must terminate the order or 
warrant> and insert <order or, as the case may be, warrant ceases to have effect on the 
withdrawal of the application.> 

Section 112 

Adam Ingram 
 

303 In section 112, page 41, line 37, at end insert <and> 

Adam Ingram 
 

304 In section 112, page 42, line 1, leave out from <and> to end of line 2 
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Section 113 

Adam Ingram 
 

305 In section 113, page 42, line 13, at end insert— 

<(  ) If the sheriff makes an interim compulsory supervision order under subsection (3) 
specifying that the child is to reside at a place of safety, the children’s hearing must be 
arranged to take place no later than the third day after the day on which the child begins 
to reside at the place of safety.> 

Section 114 

Adam Ingram 
 

306 In section 114, page 42, line 17, after <ground> insert <(other than the ground mentioned in 
section 65(2)(j) if the case was remitted to the Principal Reporter under section 49 of the Criminal 
Procedure (Scotland) Act 1995)> 

After section 115 

Adam Ingram 
 

307 After section 115, insert— 

<Child’s duty to attend review hearing unless excused 

(1) This section applies where— 

(a) a hearing is to be held by virtue of section 115(2) for the purpose of reviewing a 
grounds determination, and 

(b) the person who is the subject of the grounds determination is a child. 

(2) The child must attend the hearing unless the child is excused by the sheriff on a ground 
mentioned in section 106(3). 

(3) The child may attend the hearing even if the child is excused under subsection (2).> 

Adam Ingram 
 

308 After section 115, insert— 

<Child and relevant person: representation at review hearing 

(1) This section applies where a hearing is to be held by virtue of section 115(2) for the 
purpose of reviewing a grounds determination. 

(2) The person who is the subject of the grounds determination (“P”) may be represented at 
the hearing by another person. 

(3) A relevant person in relation to P (or, where P is no longer a child, a person who was a 
relevant person in relation to P at the time the grounds determination was made) may be 
represented at the hearing by another person. 

(4) A person representing P or the relevant person (or person who was a relevant person) at 
the hearing need not be a solicitor or advocate.> 
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Section 117 

Adam Ingram 
 

309 In section 117, page 43, line 17, leave out subsection (2) and insert— 

<(2) If the person to whom the grounds determination relates is still a child, the sheriff 
must— 

(a) if a compulsory supervision order is in force in relation to the child, require a 
review of the compulsory supervision order, 

(b) otherwise, direct the Principal Reporter to arrange a children’s hearing for the 
purpose of considering whether a compulsory supervision order should be made in 
relation to the child.> 

Section 118 

Ken Macintosh 
 

200 In section 118, page 43, line 37, leave out <supervision or guidance> and insert <the provision of 
services by the relevant local authority> 

Ken Macintosh 
 

201 In section 118, page 44, line 1, leave out subsections (3) to (5) and insert— 

<(  ) If the sheriff is satisfied that the child requires the provision of services by the relevant 
local authority, the sheriff must order that the child is to be treated as a child in need for 
the purposes of section 22 of the 1995 Act. 

(  ) The definition of a child in need in section 93 of the 1995 Act is amended by schedule 5 
to this Act.> 

Adam Ingram 
 

310 In section 118, page 44, line 4, leave out subsection (4) and (5) and insert— 

<(  ) Where the sheriff makes such an order, the relevant local authority for the child must 
give such supervision or guidance as the child will accept.> 

Section 119 

Adam Ingram 
 

311 In section 119, page 44, line 18, leave out from <direct> to end of line 23 and insert— 

<(i) if a compulsory supervision order is in force in relation to the child, require 
a review of the compulsory supervision order, 

(ii) otherwise, direct the Principal Reporter to arrange a children’s hearing for 
the purpose of considering whether a compulsory supervision order should 
be made in relation to the child.> 
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Section 120 

Adam Ingram 
 

312 In section 120, page 44, line 34, leave out <87(1)> 

Adam Ingram 
 

313 In section 120, page 45, line 5, leave out <, 78(3)(a), 88(5) or 121(5)> and insert <or 78(3)(a)> 

Adam Ingram 
 

314 In section 120, page 45, line 8, leave out <78(3)(b), 88(6) or 121(6)> and insert <or 78(3)(b)> 

Section 121 

Adam Ingram 
 

157 In section 121, page 45, line 23, leave out subsection (4) 

Adam Ingram 
 

158 In section 121, page 45, line 26, leave out subsections (5) and (6) 

Before section 123 

Adam Ingram 
 

63 Before section 123, insert— 

<Confirmation that child given opportunity to express views before hearing 
(1) This section applies where a children’s hearing is held in relation to a child by virtue of 

this Act. 

(2) The chairing member of the children’s hearing must ask the child whether the 
documents provided to the child by virtue of rules made under section 170 accurately 
reflect any views expressed by the child. 

(3) The chairing member need not comply with subsection (2) if, taking account of the age 
and maturity of the child, the chairing member considers that it would not be appropriate 
to do so.> 

Adam Ingram 
 

159 Before section 123, insert— 

<General power of children’s hearing to grant warrant to secure attendance 

(1) This section applies where in relation to a child— 

(a) a children’s hearing has been or is to be arranged, or 

(b) a hearing is to take place under Part 10. 
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(2) On the application of the Principal Reporter, any children’s hearing may on cause shown 
grant a warrant to secure the attendance of the child at the children’s hearing or, as the 
case may be, the hearing under Part 10.> 

Section 124 

Adam Ingram 
 

160 Leave out section 124 

Section 126 

Adam Ingram 
 

161 In section 126, page 47, line 1, leave out <12(1)> and insert <12(1A)> 

Adam Ingram 
 

162 In section 126, page 47, line 3, leave out from <for> to <already> in line 5 and insert <, and 

(  ) a compulsory supervision order is> 

After section 126 

Adam Ingram 
 

163 After section 126, insert— 

<Case remitted under section 49 of Criminal Procedure (Scotland) Act 1995 

(1) This section applies where, in relation to a child— 

(a) a court remits a case under section 49 of the Criminal Procedure (Scotland) Act 
1995 to the Principal Reporter to arrange for the disposal of the case by a 
children’s hearing, and 

(b) a compulsory supervision order is in force in relation to the child. 

(2) The Principal Reporter must initiate a review of the compulsory supervision order. 

(3) A certificate signed by the clerk of the court stating that the child has pled guilty to, or 
been found guilty of, the offence to which the case relates is conclusive evidence for the 
purposes of the children’s hearing held for the purposes of reviewing the order that the 
offence was committed by the child. 

(4) This Act applies as if the plea of guilty, or the finding of guilt, were a determination of 
the sheriff under section 113 that the ground in section 65(2)(j) was established in 
relation to the child.> 

Section 133 

Adam Ingram 
 

315 In section 133, page 49, line 5, leave out <123 and 126 to 132> and insert <117, 119, 123, 126 to 
132 and 140> 

948



 30 

Section 135 

Adam Ingram 
 

316 In section 135, page 49, line 39, leave out <(including by adding or removing measures)> 

Adam Ingram 
 

317 In section 135, page 50, line 1, at end insert <for a period not exceeding one year> 

Adam Ingram 
 

318 In section 135, page 50, line 15, leave out subsection (8) 

Adam Ingram 
 

164 In section 135, page 50, line 21, leave out <124> and insert <72(2), 73(2) or 78> 

Section 136 

Adam Ingram 
 

165 In section 136, page 50, line 32, leave out subsection (3) 

Adam Ingram 
 

166 In section 136, page 50, line 35, leave out subsections (4) and (5) 

After section 136 

Adam Ingram 
 

319 After section 136, insert— 

<Review of relevant person determination 

Review of determination that person be deemed a relevant person 
(1) This section applies where, in relation to a child— 

(a) a children’s hearing determines a review of a compulsory supervision order by 
varying or continuing the order, 

(b) an individual is deemed to be a relevant person by virtue of section 80, and 

(c) it appears to the children’s hearing that the individual may no longer have (nor 
recently have had) a significant involvement in the upbringing of the child. 

(2) The children’s hearing must review whether the individual should continue to be 
deemed to be a relevant person in relation to the child. 

(3) If the children’s hearing considers that it is appropriate to do so, the children’s hearing 
may defer determining the review under subsection (2) until a subsequent children’s 
hearing under this section. 

(4) Otherwise, if the children’s hearing determines that the individual does not have (and 
has not recently had) a significant involvement in the upbringing of the child then— 
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(a) the children’s hearing must direct that the individual is no longer to be deemed to 
be a relevant person, and 

(b) section 80(4) ceases to apply in relation to the individual (except in relation to any 
appeal arising from the determination mentioned in subsection (1)(a)).> 

Section 140 

Adam Ingram 
 

320 In section 140, page 52, line 12, leave out from <determine> to <to> and insert <require that a 
further review of the compulsory supervision order> 

Section 151 

Ken Macintosh 
 

202 In section 151, page 57, line 32, at end insert— 

<(  ) substitute for the disposal by the children’s hearing any requirements that could 
have been imposed by the hearing.> 

Section 155 

Ken Macintosh 
 

203 In section 155, page 58, line 32, leave out <deemed> and insert <treated as> 

Adam Ingram 
 

321 In section 155, page 58, line 33, at end insert— 

<(b) a determination of a review under section (Review of determination that person be 
deemed a relevant person)(2) that an individual is to continue to be deemed, or no 
longer to be deemed, a relevant person in relation to a child.> 

Adam Ingram 
 

322 In section 155, page 58, leave out line 38 

Adam Ingram 
 

323 In section 155, page 59, line 1, leave out <(b) to (d)> and insert <(a) to (c)> 

Adam Ingram 
 

324 In section 155, page 59, line 5, leave out from beginning to second <determination> in line 7 and 
insert— 

<(a) quash the determination, and 

(b) where the determination is a determination of a pre-hearing panel or children’s 
hearing under section 80>   
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Ken Macintosh 
 

204 In section 155, page 59, line 5, leave out <deemed to be> and insert <to be treated as> 

Ken Macintosh 
 

205 In section 155, page 59, line 8, leave out <deemed> and insert <treated as> 

Ken Macintosh 
 

206 In section 155, page 59, line 8, leave out <deeming the individual to be> and insert <providing 
that the individual be treated as> 

Adam Ingram 
 

325 In section 155, page 59, line 9, at end insert— 

<(  ) Where the sheriff makes an order under subsection (4)(b), section 80(4) applies to the 
individual as if a pre-hearing panel had deemed the individual to be a relevant person.> 

Section 159 

Ken Macintosh 
 

207 In section 159, page 61, line 37, at end insert— 

<(  ) Where a local authority makes an application under subsection (2), that authority 
remains responsible for the child in respect of whom the duty is imposed until the sheriff 
has made a determination.> 

Ken Macintosh 
 

208 In section 159, page 62, line 9, at end insert— 

<(  ) Where another local authority is determined as the relevant local authority for the child 
under subsection (6), the local authority that made the application under subsection (2) 
may recover from the relevant authority the costs of the care of the child from the date 
of the application until the date of the sheriff’s determination. > 

Section 165 

Ken Macintosh 
 

209 In section 165, page 65, line 14, after first <Reporter> insert <, the child, any relevant person in 
relation to the child or, if a safeguarder had been appointed, the safeguarder,> 

Ken Macintosh 
 

210 In section 165, page 65, line 14, leave out second <the Principal Reporter> and insert <that 
person> 

Ken Macintosh 
 

211 In section 165, page 65, line 16, leave out <the Principal Reporter> and insert <that person> 
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Ken Macintosh 
 

212 In section 165, page 65, line 22, at end insert— 

<(  ) Where the prosecutor refuses to comply with the request the person who made the 
request may apply to the sheriff for an order requiring the prosecutor to produce to the 
court such evidence and, if the sheriff considers that the evidence is likely to assist in 
determining the application, the sheriff may disclose it to the parties subject to such 
conditions as the sheriff sees fit.> 

 

Section 170 

Adam Ingram 
 

167 In section 170, page 69, line 24, at end insert— 

<(za) specifying matters that may be determined by pre-hearing panels,> 

Section 171 

Elizabeth Smith 
 

329 In section 171, page 70, line 11, at end insert— 

<(A1) A children’s hearing must disclose to— 

(a) a parent having responsibilities or parental rights under Part 1 of the 1995 Act in 
relation to the child to whom the hearing relates, 

(b) a parent having parental responsibility for the child under Part 1 of the Children 
Act 1989 (c.41), 

all information relevant to the child’s case (including an explanation of what has taken 
place at proceedings before the hearing) and the reasons for decisions made by the 
hearing.> 

Ken Macintosh 
 

213

(c) the considerations in paragraphs (a) and (b) are not outweighed by the interest of 
other parties in having an opportunity to see and respond to the material, taking 
into account its importance to the issues before the hearing.> 

 In section 171, page 70, line 12, leave out subsections (1) and (2) and insert— 

<(1) Subject to subsection (2), a children’s hearing must disclose to the child, any relevant 
person in relation to the child and, if a safeguarder has been appointed, the safeguarder, 
all information relevant to the hearing’s decision. 

(2) A children’s hearing may, by way of exception, withhold information from such persons 
as mentioned in subsection (1) if— 

(a) the hearing considers that disclosure would result in a real possibility of 
significant harm to the child, 

(b) after weighing the interests of the child in having the material disclosed, the extent 
of the risk of harm and potential gravity of such harm, the hearing is satisfied that 
the interests of the child require non-disclosure, and 
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Elizabeth Smith 
 

330 In section 171, page 70, line 12, at beginning insert <Subject to subsection (A1),> 

After section 177 

Adam Ingram 
 

331 After section 177, insert— 

<Places of safety 

Places of safety: restrictions on use of police stations 

(1) This section applies where a person is authorised or required under this Act to keep or 
detain a child in a place of safety. 

(2) A child may be kept or detained in a police station only if it is not reasonably practicable 
to keep or detain the child in a place of safety which is not a police station. 

(3) Where a child is being kept or detained in a police station, the person must take steps to 
identify a place of safety which is not a police station and transfer the child to that place 
as soon as is reasonably practicable.> 

Section 178 

Ken Macintosh 
 

214 In section 178, page 74, line 4, after <authorisation> insert <or movement restriction order> 

Ken Macintosh 
 

215 In section 178, page 74, line 21, after <authorisation> insert <or movement restriction order> 

Adam Ingram 
 

168 In section 178, page 75, line 14, at end insert <, and 

(  ) includes a person deemed to be a relevant person by virtue of section 
80(3), 155(4)(b) or 158(6) of that Act.> 

Section 184 

Robin Harper 
 

66 In section 184, page 81, line 3, leave out <16> and insert <18> 

Robin Harper 
 

67 In section 184, page 81, line 4, leave out subsections (2) to (4) 

Christina McKelvie 
 

336 In section 184, page 81, line 6, at end insert— 

<(2A) Subsection (2B) applies where a person becomes 16 years of age— 
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(a) after section 64 applies in relation to the person, but 

(b) before a relevant event. 

(2B) For the purposes of the application of this Act to the person, references in this Act to a 
child include references to the person until a relevant event occurs. 

(2C) A relevant event is— 

(a) the making of a compulsory supervision order in relation to the person,  

(b) the notification of the person under section 66(3) that the question of whether a 
compulsory supervision order should be made in respect of the person will not be 
referred to a children’s hearing, or 

(c) the discharge of the referral.> 

Christina McKelvie 
 

337 In section 184, page 81, line 8, at end insert <, or 

(b) a compulsory supervision order is made in respect of a person on or after the 
person becomes 16 years of age.> 

Adam Ingram 
 

169 In section 184, page 81, line 13, at end insert— 

<(5) Subsection (6) applies where a case is remitted to the Principal Reporter under section 
49(7)(b) of the Criminal Procedure (Scotland) Act 1995. 

(6) For the purposes of the application of this Act to the person whose case is remitted, 
references in this Act to a child include references to the person until whichever of the 
following first occurs— 

(a) a children’s hearing or the sheriff discharges the referral, 

(b) a compulsory supervision order made in respect of the person is terminated, or 

(c) the person becomes 18 years of age.> 

Section 185 

Adam Ingram 
 

326 In section 185, page 81, line 16, after <parent> insert <or guardian> 

Adam Ingram 
 

327 In section 185, page 81, line 19, at end insert— 

<(  ) a person having parental responsibilities or parental rights by virtue of section 
11(12) of the 1995 Act,> 

Ken Macintosh 
 

216 In section 185, page 81, line 32, at end insert— 

<(  ) a person who a pre-panel hearing or children’s hearing has decided is a relevant 
person and who has not ceased to be a relevant person.> 
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Section 187 

Ken Macintosh 
 

217 In section 187, page 83, leave out line 10 

Ken Macintosh 
 

218 In section 187, page 83, line 14, at end insert— 

<(  )  a police station, but only on satisfaction of the conditions set out in section 43(4) 
of the Criminal Procedure (Scotland) Act 1995.> 

Adam Ingram 
 

64 In section 187, page 83, line 33, leave out <30(1)> and insert <29(1)> 

Adam Ingram 
 

328 In section 187, page 84, line 14, at end insert— 

<(  ) References in this Act to varying a compulsory supervision order, an interim 
compulsory supervision order or a medical examination order include varying the order 
by adding or removing measures.> 

Schedule 5 

Ken Macintosh 
 

105 In schedule 5, page 106, line 40, at end insert— 

<Children (Scotland) Act 1995 (c.36) 

(1) The Children (Scotland) Act 1995 is amended as follows. 

(2) In section 17 (duty of local authority to child looked after by them), in subsection (6)(c) 
after “Act” insert “or Part 3 or 4 of the Children’s Hearings (Scotland) Act 2010 (asp 
00) (“the 2010 Act”)”. 

(3) In section 93(4) (interpretation of Part II)— 

(a) after sub-paragraph (iii), the word “or” is repealed, and 

(b) after sub-paragraph (iv), insert “; or 

(v) the sheriff, on terminating a compulsory supervision order 
pursuant to section 118(2)(a) of the 2010 Act, has made an order 
that he is to be treated as a child in need.”.> 

Adam Ingram 
 

170 In schedule 5, page 107, line 2, leave out <12(1)> and insert <12> 

Adam Ingram 
 

171 In schedule 5, page 107, line 3, leave out from <the> to end of line 7 and insert <subsection (1) 
substitute— 
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“(1) This section applies where— 

(a) the sheriff makes an antisocial behaviour order or an interim order in 
respect of a child, and 

(b) the sheriff considers that a section 65 ground (other than the ground 
mentioned in section 65(2)(j)) applies in relation to the child. 

(1A) The sheriff may require the Principal Reporter to arrange a children’s hearing. 

(1B) The sheriff must give the Principal Reporter a section 12 statement if— 

(a) the sheriff makes a requirement under subsection (1A), and 

(b) a compulsory supervision order is not in force in relation to the child. 

(1C) A section 12 statement is a statement— 

(a) specifying which of the section 65 grounds the sheriff considers applies 
in relation to the child, 

(b) setting out the reasons why the sheriff considers the ground applies, and 

(c) setting out any other information about the child which appears to the 
sheriff to be relevant. 

(1D) In this section— 

“compulsory supervision order” has the meaning given by section 97 of 
the Children’s Hearings (Scotland) Act 2010, 

“section 65 ground” means a ground mentioned in section 65(2) of that 
Act.”> 
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EDUCATION, LIFELONG LEARNING AND CULTURE COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

24th Meeting, 2010 (Session 3) 
 

Wednesday 29 September 2010 
 
Present: 
 
Alasdair Allan     Claire Baker 
Kenneth Gibson (Deputy Convener)  Ken Macintosh 
Christina McKelvie     Elizabeth Smith 
Margaret Smith     Karen Whitefield (Convener) 
 

Children's Hearings (Scotland) Bill: The Committee considered the Bill at  
Stage 2 (Day 3). 

 
The following amendments were agreed to (without division): 35, 36, 37, 38, 
39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 55, 56, 57, 58, 
59, 60, 61, 62, 106, 107, 108, 109, 110, 111, 112, 113, 114, 115, 116, 117, 
118, 119, 121, 122, 123, 124, 125 and 126. 
 
The following amendments were agreed to (by division)— 
 
177 (For 4, Against 4, Abstentions 0; amendment agreed to on casting vote) 
120 (For 5, Against 3, Abstentions 0) 
 
The following amendments were disagreed to (by division)— 
 
100 (For 3, Against 5, Abstentions 0) 
103 (For 3, Against 5, Abstentions 0) 
 
The following amendments were moved and, with the agreement of the 
Committee, withdrawn: 98, 102, 172, 174, 175 and 178. 
 
The following amendments were not moved: 95, 96, 97, 99, 101, 104, 173, 
176 and 179. 
 
Sections 36, 37, 39, 40, 42, 43, 44, 48, 55, 56, 57, 61 and 63 were agreed to 
without amendment. 
 
Sections 33, 34, 35, 38, 41, 45, 46, 47, 49, 50, 51, 52, 53, 54, 58, 59, 60, 62, 
64, 65, 66 and 67 were agreed to as amended. 
 

The Committee ended consideration of the Bill for the day, amendment 126 having 
been disposed of. 
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Scottish Parliament 

Education, Lifelong Learning and 
Culture Committee 

Wednesday 29 September 2010 

[The Convener opened the meeting at 10:03] 

Children’s Hearings (Scotland) 
Bill: Stage 2 

The Convener (Karen Whitefield): I open the 
24th meeting this year of the Education, Lifelong 
Learning and Culture Committee. I remind all 
those present that mobile phones and BlackBerrys 
should be switched off for the duration of the 
meeting. 

The first item on the agenda is our continued 
stage 2 consideration of the Children‟s Hearings 
(Scotland) Bill. I am pleased that Adam Ingram, 
the Minister for Children and Early Years, has 
joined us for that. 

Section 33—Child assessment orders 

The Convener: We move straight to the first 
group of amendments. Amendment 35, in the 
name of the minister, is grouped with amendments 
37 to 40, 95 to 97, 42, 99, 47 and 101. 

The Minister for Children and Early Years 
(Adam Ingram): Amendments 35 and 37 concern 
child assessment orders and child protection 
orders that authorise the carrying out of an 
assessment of the child‟s health or development, 
or of the way in which the child has been or is 
being treated or neglected. The amendments 
apply to section 33, which deals with child 
assessment orders, and section 35, which deals 
with child protection orders. Section 177 ensures 
that nothing in the bill affects the well-established 
rules concerning the capacity of a child with 
sufficient understanding to consent to medical 
treatment under the Age of Legal Capacity 
(Scotland) Act 1991. Amendments 35 and 37 will 
insert cross-references to section 177 to ensure 
that child assessment orders and child protection 
orders cannot cut across that important principle of 
a child being able to consent to medical treatment. 

I turn to amendments 38 to 40, 42 and 47. Child 
protection orders—CPOs—include provision for 
the sheriff to make a range of directions that are 
designed to ensure a child‟s immediate safety 
when it is thought that they are, or are likely to be, 
at risk of significant harm or neglect. The orders 
are of an emergency nature and are designed to 
provide local services with the ability to take quick 

and decisive action when it is believed that a child 
is in need of immediate protection. 

One direction that a sheriff can make as part of 
a CPO focuses on the non-disclosure of certain 
information relating to a child. That is currently 
described in section 38 as an “information 
disclosure direction”. Following stage 1 
consideration of the bill, a suggestion was made 
that such directions could perhaps be better 
described as non-disclosure directions, given that 
their purpose is to ensure non-disclosure, rather 
than to permit disclosure. That is a more accurate 
description of the purpose of the direction, so I 
have lodged amendments 38 to 40, 42 and 47, 
which, if accepted, will implement that 
straightforward change. The title of section 38 will 
have a similar change made to it by way of a 
printing change, as is standard practice for section 
titles. None of the amendments will impact on the 
substantive operation of those directions. 

I turn to amendments 95 to 97, 99 and 101, 
which were lodged by Ken Macintosh. They relate 
to parental rights and responsibilities directions in 
the context of child protection orders, and not in 
fact to parental rights and responsibilities in 
general. A child protection order does not transfer 
parental rights and responsibilities to the applicant, 
which is normally the local authority. It provides for 
the sheriff to give such direction as might be 
necessary, for example, when a parent refuses to 
consent to treatment of the child arising out of any 
assessment that is authorised by the child 
protection order. 

The amendments were initially suggested by the 
Law Society of Scotland and, following further 
consideration in partnership with Scottish 
Government officials, there is consensus that the 
proposed changes would not be preferable to what 
is currently in the bill. That said, the Law Society 
was keen for us to consider further whether the 
provisions could be revisited, given its concerns 
regarding the generality of what is currently 
included. We have done so, but remain clear that 
the provisions as drafted represent the best way 
forward. 

When considering section 40, it is important to 
reflect on the breadth of directions that could be 
considered by the sheriff at the point at which a 
parental responsibilities and rights direction is 
being sought. It would be entirely inappropriate to 
amend section 40 to limit individuals so that they 
could apply for only a limited list of actions to be 
directed in such instances. Importantly, that would 
not be in the best interests of the child. The 
Children (Scotland) Act 1995 already clearly sets 
the parameters on parental rights and 
responsibilities. To prescribe further in the area is 
therefore clearly unnecessary, it would offer no 
benefit and it would significantly limit a sheriff‟s 
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ability to make a direction that might be necessary 
to ensure the welfare of a child. 

It is important to note that section 40 is a 
restatement of sections 58(4) and 58(5) of the 
1995 act and is not a new provision that is 
introduced by the bill. Such directions form part of 
current practice and we see no reason why their 
use should not continue. I therefore ask Ken 
Macintosh not to move amendments 95 to 97, 99 
and 101. 

I move amendment 35. 

Ken Macintosh (Eastwood) (Lab): I support 
the amendments in the minister‟s name. They aim 
to prevent problems in the interpretation of the bill, 
at least in respect of the term “disclosure”.  

The effect of amendments 95 to 97, 99 and 101 
is to replace the term “parental responsibilities and 
rights direction” with “medical treatment order” 
where that reference occurs in sections 40, 45 and 
49 of the bill. The minister is correct in saying that 
the amendments originated from the Law Society 
of Scotland, which is concerned about a lack of 
clarity in the language that is used in this regard. I 
would welcome a further assurance from the 
minister on his intentions for the provision. The 
term “parental responsibilities and rights direction” 
is a clumsy way in which to refer to medical 
treatment orders and assessments under the 
Children (Scotland) Act 1995. I refer to sections 
58(4) and 58(5) and quote from the latter section, 
which says that 
“a direction under that subsection”— 

section 58(4)— 
“may be sought in relation to any examination as to the 
physical or mental state of the child ... any other 
assessment or interview of the child; or ... any treatment of 
the child arising out of such an examination or 
assessment”. 

As I said, the Law Society of Scotland is 
concerned that the term “parental responsibilities 
and rights direction” is a clumsy way of talking 
about medical treatment orders and assessments. 
It suggested that it might be better to say that 
explicitly or use the language of the 1995 act.  

Adam Ingram: I suggest that a parental 
responsibilities and rights direction refers not only 
to medical treatment and assessment. Such 
directions need to be flexible to ensure the breadth 
of actions that may be necessary in meeting a 
child‟s needs. A list of actions under a parental 
responsibilities and rights direction is not included 
in the bill for the reason that any direction that was 
not on the list would be excluded. We took the 
view that that was not in the best interests of the 
child. I should emphasise that the direction expires 
when the CPO expires. The provision restates the 
current provision of the 1995 act. I urge Ken 

Macintosh not to move his amendments in the 
group.  

Amendment 35 agreed to. 

Section 33, as amended, agreed to. 

Section 34—Consideration by sheriff 

Amendment 36 moved—[Adam Ingram] and 
agreed to. 

Section 34, as amended, agreed to. 

Section 35—Child protection orders 

Amendment 37 moved—[Adam Ingram]—and 
agreed to. 

Section 35, as amended, agreed to. 

Sections 36 and 37 agreed to. 

Section 38—Information disclosure 
directions 

Amendments 38 to 40 moved—[Adam Ingram] 
and agreed to. 

Section 38, as amended, agreed to. 

Section 39 agreed to. 

Section 40—Parental responsibilities and 
rights directions 

Amendments 95 to 97 not moved. 

Section 40 agreed to. 

Section 41—Notice of child protection order 

10:15 
The Convener: Amendment 41, in the name of 

the minister, is grouped with amendments 43, 100 
and 44 to 46. 

Adam Ingram: The bill defines “relevant 
person” at section 185, provides for a person to be 
deemed a relevant person if they have a 
significant involvement in a child‟s upbringing and 
outlines the process for making such a 
determination. Once deemed relevant person 
status is granted, that person is treated as a 
relevant person in certain processes, which are 
listed in section 80(4). However, the child 
protection order process is not listed in section 
80(4) as one in which relevant person rights apply, 
as the process applies before a child enters the 
hearings system. The process for notification of a 
child protection order is set out in section 41. The 
notification is carried out by the person who 
applies for the order, and each relevant person 
should be notified. 

Currently, a person who might meet the test to 
qualify as a deemed relevant person would not be 
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entitled to receive notification that a child has been 
made the subject of a child protection order. The 
committee raised that issue briefly in the evidence 
session with officials and it was followed up by 
Professor Norrie. I am grateful to the committee 
for drawing our attention to that. Amendment 41 
presents a solution in requiring the reporter to 
identify persons who should be notified of a child 
protection order. It would be unreasonable to 
expect the applicant for the CPO to have sufficient 
knowledge or the ability to make a decision on 
who may have significant involvement in a child‟s 
upbringing, and therefore to be likely to qualify as 
a deemed relevant person in a future pre-hearing. 
However, it is likely that the reporter would have 
such knowledge. 

Once a child protection order is granted, it is 
possible for an application to be made to the 
sheriff to vary or terminate that order. Among 
those who may make such an application are the 
child, relevant persons, the original applicant, the 
reporter and any such person who is specified in 
the court rules. 

Amendment 43 will allow any person who has or 
has recently had significant involvement in the 
child‟s upbringing also to apply for variation or 
termination of the order. It will be for the sheriff to 
determine whether an individual has such an 
involvement. 

Amendment 46 amends section 49, which lists 
those who have a right to make representations 
when the court is hearing an application to vary or 
terminate a child protection order. The amendment 
requires the sheriff to give the individual whom he 
considers to have a significant involvement in the 
child‟s upbringing the opportunity to make 
representations before the sheriff makes a 
decision on the application. 

I believe that those amendments address the 
issue of including all those who are, or may be, 
relevant persons in the child protection order 
process. 

I turn to amendments 44, 45 and 100. As 
already mentioned, section 46 of the bill allows for 
an application for variation or termination of a CPO 
to be made to the sheriff by certain specified 
persons. Amendment 100, which Ken Macintosh 
lodged, would extend the list of persons to refer 
explicitly to the local authority if it submitted the 
initial application for the child protection order. 
However, section 46(1)(c) already serves that 
purpose by directing that the person who is 
responsible for the initial CPO application—
whether that be the local authority or any other 
individual—has the right to submit a subsequent 
application for variation or termination. The 
reference to “the person” in section 46(1)(c) 
covers local authorities, so amendment 100 seeks 
to plug a gap that does not exist. To agree to 

amendment 100 would simply introduce 
duplication and confusion in the section. With that 
in mind, I ask Ken Macintosh not to move the 
amendment. 

When an application for variation or termination 
is made, section 47 requires certain individuals to 
be notified. The bill does not require the applicant 
for the initial CPO to be informed when another 
person applies for variation or termination. 
However, such a notification is necessary, 
especially as the applicant for the initial order must 
be given the opportunity to make representations 
to the sheriff on any application for variation or 
termination. Amendment 44 is a straightforward 
amendment to include the applicant for the initial 
order in the list of individuals who are to be notified 
when any application for variation or termination 
has been made. 

When an application for variation or termination 
has been made under section 46, the sheriff has a 
duty to seek representations on the application 
from the list of specified persons in section 49. 
That list does not include the individual who 
applies for variation or termination. We recognise 
that that person will have made representations in 
the course of their application, but it would be 
appropriate to offer them a further explicit 
opportunity to make representations to the sheriff 
as part of the sheriff‟s determination process. We 
therefore propose amendment 45 which, if agreed 
to, will include the applicant for variation or 
termination in the list of individuals from whom 
representations must be sought as part of the 
sheriff‟s determinations. 

I move amendment 41. 

Ken Macintosh: Amendment 100 is not 
designed to alter the meaning, content or policy 
direction of section 46—it would simply make clear 
its meaning to those who are subject to it. As the 
minister said, the amendment would include local 
authorities explicitly. Instead of referring just to 
“the person who applied”, section 46 would include 
“the local authority who applied” 

for the child protection order. 

The minister is right in the sense that “the 
person” to whom section 46(1)(c) refers includes 
local authorities for purposes that relate to the 
welfare of children, but the bill introduces potential 
confusion, because sections 35 to 37 make a 
distinction between a person and a local authority 
applying for a child protection order. Section 36 is 
entitled 
“Consideration by sheriff: application by local authority 
only”. 

Amending section 46 would clarify the potential 
confusion and division that sections 35 to 37 
introduce. 
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Adam Ingram: I point out to Ken Macintosh that 
the sections that he mentioned—35, 36 and 37—
relate to local authorities, reflecting the differences 
of the tests that we are talking about between local 
authorities and other persons. The tests that he is 
talking about are covered elsewhere, as well—I 
think that it is in section 46. I hope that I have 
reassured him that local authorities are included in 
the individuals who are able to make application 
for variation or termination of a CPO. I therefore 
urge Ken Macintosh not to move amendment 100. 

Amendment 41 agreed to. 

Section 41, as amended, agreed to. 

Section 42—Obligations of local authority 
where child to reside 

The Convener: Amendment 98, in the name of 
Ken Macintosh, is grouped with amendments 200, 
201, 310, 318 and 105. I invite Mr Macintosh to 
move amendment 98 and to speak to all the 
amendments in the group. 

Ken Macintosh: Thank you, Presiding Officer—
sorry, convener. I promoted you. 

The Convener: I am not sure that I would 
particularly care for that job. Members in the 
chamber are even more fractious than the 
committee—and that takes some doing. 

Ken Macintosh: Amendment 98 would delete 
section 42 and amendment 105 would amend 
schedule 5. The aim is not to alter the policy 
intention of the bill, but simply to provide a 
different mechanism. Currently, section 42 talks 
about the obligations of a local authority and child 
protection orders, referring to section 17 of the 
Children (Scotland) Act 1995. The Law Society of 
Scotland has proposed that a better way of 
achieving the same objective would be to amend 
the 1995 act. The Law Society believes that the 
intention of section 42—I ask the minister to clarify 
this—is to ensure that all children who are subject 
to a child protection order enjoy the same 
protections as a child who is looked after by the 
local authority. The Law Society has taken the 
view that a better way in which to ensure that, 
rather than refer back to the 1995 act, would be to 
change the definition of a looked-after child so that 
it includes all children who are subject to a child 
protection order. In that way, there would be no 
ambiguity. Currently, there is a little bit of difficulty 
because section 17 of the 1995 act must be read 
in conjunction with another part of that act. The 
Law Society‟s proposal would make it clearer that 
all children who are subject to a CPO would be 
regarded as looked-after children. It is a different, 
perhaps clearer, way of achieving the same 
objective. 

Amendments 200 and 201 are slightly different, 
although they also affect the obligations of a local 

authority. They amend section 118, on recall of 
grounds determination, which uses a sheriff‟s 
decision on 
“whether the child will require supervision or guidance.” 

The Law Society has suggested that, rather than 
use that phrase, the bill should talk about whether 
the child will require 
“the provision of services by the relevant local authority”. 

Amendment 201 will then enable the sheriff to 
make an order 
“that the child is to be treated as a child in need for the 
purposes of section 22 of the 1995 Act.” 

In the society‟s view, the current provision is 
incongruous, as there would be no compulsory 
supervision order and no statutory structure for 
monitoring, reviewing or terminating the local 
authority‟s obligations. The purpose of the 
provision is to provide support for a child who 
ceases to be the subject of a compulsory 
supervision order as a result of recall by the sheriff 
following review. The society takes the view that a 
better way of achieving that would be to make use 
of the existing structures in the Children (Scotland) 
Act 1995 by giving the child access to the 
provisions relating to “children in need” in section 
22 of the 1995 act. 

I move amendment 98. 

10:30 
Adam Ingram: The bill places certain duties on 

local authorities in those instances where a child 
protection order is made by the sheriff and directs 
the removal of a child to a place of safety. Section 
42 of the bill places the same duties on the 
authority in respect of the child as would apply if 
the child were looked after. 

There is an important distinction to be made, 
however. A child who is the subject of a child 
protection order does not automatically become 
looked after by the local authority as a result of 
that order—nor should they. That is clearly not the 
purpose of such orders. Instead, the authority 
simply has the same duties in respect of the child 
as it would if they were looked after. That is the 
point that Ken Macintosh was making. 

Were amendments 98 and 105, prepared by the 
Law Society of Scotland and lodged by Ken 
Macintosh, to be agreed to, they could have 
significant implications for the operation of CPOs. 
The need for all children who are subject to a child 
protection order to be considered as looked after 
by the local authority is one consequence of 
particularly significant concern. 

To illustrate the difficulties of such an approach, 
we may want to consider a circumstance involving 
the making of a CPO that directs that a child 
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should not be removed from a place of safety, 
such as a hospital. Such an order would be made 
under section 35(2)(c) of the bill. However, in the 
bill as drafted, the provisions in section 42 would 
not be applicable. Were amendments 98 and 105 
to be agreed to, the bill would require the child 
who was the subject of the CPO to be considered 
looked after by the local authority, irrespective of 
the fact that the child was not in the authority‟s 
care, was already adequately protected and was 
in the hospital‟s care. Such an arrangement would 
be neither appropriate nor workable. 

Indeed, such a change would introduce a totally 
unnecessary flaw to the bill. The purpose of a child 
protection order is to ensure that fast and effective 
action can be taken to ensure the immediate 
safety of a child who is at risk of significant harm, 
not to identify that a child needs to be looked after 
by the local authority. Entirely separate 
arrangements are in place to support the making 
of such decisions. It is important that we do not 
confuse the processes. 

Throughout the preparation of the bill and its 
subsequent scrutiny by the Parliament, at no point 
have stakeholders or practitioners in the field of 
child protection orders suggested that there is an 
issue with the provisions in the 1995 act that are 
comparable with section 42. For that reason, 
coupled with the concerns that I outlined, we are 
keen that the existing section 42 be retained. 
Furthermore, amendment 105 is technically 
deficient, as it contains cross-references to parts 3 
and 4, concerning safeguarders, who do not have 
any role in child protection orders. On that basis, I 
ask Ken Macintosh to withdraw amendment 98 
and not to move amendment 105. 

Although amendments 200 and 201 are not 
related to CPOs, we are considering them at this 
point because they relate to local authority 
obligations. Section 118 and the preceding 
sections concern the somewhat rare situation in 
which the sheriff reviews a grounds determination 
that had been made previously. Section 118 
applies where the sheriff decides that the ground 
for referral was not established and recalls—that is 
to say, overturns—the grounds determination. In 
such circumstances, the sheriff must terminate 
any compulsory supervision order and consider 
whether the person, if they are still a child, 
requires “supervision or guidance” by the local 
authority. 

Amendments 200 and 201 would mean that, 
rather than the provision of supervision or 
guidance, a child in such circumstances would 
instead be entitled to the provision of services as a 
child in need under section 22 of the 1995 act. I do 
not believe that the changes proposed by 
amendments 200 and 201 will improve the 
protection and support available to children. The 

existing wording of “supervision or guidance” is 
wider than the proposed formulation of “the 
provision of services” as supervision or guidance 
covers service provision but could also go wider.  

Section 118 provides a clear route for on-going 
care of the child in the specific circumstances in 
which the compulsory supervision order in relation 
to that child is terminated because the original 
grounds for referral have been overturned. The 
section applies only when the person who is the 
subject of the grounds determination is still a 
child—amendment 201 does not appear to make 
that important distinction—and it allows for the 
sheriff to make an order requiring the local 
authority to offer the child the supervision or 
guidance that they require. The proposed 
amendments instead try to shoehorn the particular 
circumstances of that child into the pre-existing 
category of child in need in the 1995 act, to no 
obvious benefit.  

I strongly believe that section 118, as it stands, 
gives the sheriff more flexibility to consider the 
needs of the child in the round, and in the 
particular—and rare—circumstances of a grounds 
determination being recalled. It follows that I do 
not support amendments 200 and 201, and I ask 
Ken Macintosh not to move them. 

I will turn now to my amendments in this 
group—amendments 310 and 318. Amendment 
318 proposes the removal of section 135(8). 
Section 135 is based on sections 73(8)(b) and 
73(9) to 73(12) of the 1995 act, and it applies to 
children‟s hearings arranged to review a 
compulsory supervision order in relation to a child.  

Section 135(8) as drafted sets out when a local 
authority will be deemed to have complied with the 
requirement to provide supervision or guidance to 
a child. However, after further consideration, I do 
not think section 135(8) is necessary, because 
section 135(7) already sets out that the duty on 
the local authority is to give such supervision and 
guidance as the child will accept. Therefore, 
amendment 318 suggests the removal of section 
135(8). 

Amendment 310 is a consequential amendment 
that adjusts section 118 so that it also reflects that 
the duty on the local authority extends to the 
supervision and guidance that the child will accept. 
I thank Professor Norrie, who brought the matters 
to our attention. 

I hope that the committee will support 
amendments 310 and 318. 

Ken Macintosh: I thank the minister for his 
comments. First, the minister is right that the 
intention of amendments 98 and 105 is to ensure 
not that the children become looked after by a 
local authority but that they are treated as if they 
are looked after. Let me say for the record that 
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that is what amendments 98 and 105 do. They 
certainly do not give local authorities powers to 
look after children; they just give them the power 
to treat them as if they are looked-after children. 

I accept that there has not been a big issue in 
practice—it certainly has not been drawn to the 
committee‟s attention—but the Law Society was 
concerned about the ambiguity that there is. The 
intention was to ensure that all children have a 
clear set of protections in place. With that in mind, 
the minister has clarified that the provisions, as 
currently drafted, will achieve that and that there is 
no need to change the Children (Scotland) Act 
1995, bearing in mind the possible ramifications 
that might ensue. 

I am slightly less clear about amendments 200 
and 201. The reason for lodging them was that the 
sheriff could make an order, but there will be no 
compulsory supervision order or statutory 
structure in place. I have no particular wish to 
change the intent or meaning of the section; I 
simply want to find a better or neater way of 
expressing things. With that in mind, I do not 
intend to move amendments 200 and 201. 
Perhaps if there are further concerns, I can 
discuss the matter with the minister. 

Amendment 98, by agreement, withdrawn. 

Section 42 agreed to. 

Sections 43 and 44 agreed to. 

Section 45—Decision of children’s hearing 

Amendment 42 moved—[Adam Ingram]—and 
agreed to. 

Amendment 99 not moved. 

Section 45, as amended, agreed to. 

Section 46—Application for variation or 
termination 

Amendment 43 moved—[Adam Ingram]—and 
agreed to. 

Amendment 100 moved—[Ken Macintosh]. 

The Convener: The question is, that 
amendment 100 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 

Baker, Claire (Mid Scotland and Fife) (Lab) 
Macintosh, Ken (Eastwood) (Lab) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

Against 

Allan, Alasdair (Western Isles) (SNP) 
Gibson, Kenneth (Cunninghame North) (SNP) 
McKelvie, Christina (Central Scotland) (SNP) 

Smith, Elizabeth (Mid Scotland and Fife) (Con) 
Smith, Margaret (Edinburgh West) (LD) 

The Convener: The result of the division is: For 
3, Against 5, Abstentions 0. 

Amendment 100 disagreed to. 

Section 46, as amended, agreed to. 

Section 47—Notice of application for 
variation or termination 

Amendment 44 moved—[Adam Ingram]—and 
agreed to. 

Section 47, as amended, agreed to. 

Section 48 agreed to. 

Section 49—Determination by sheriff 

Amendments 45 to 47 moved—[Adam 
Ingram]—and agreed to. 

Amendment 101 not moved. 

Section 49, as amended, agreed to. 

Section 50—Automatic termination where no 
attempt to implement order within 24 hours 

The Convener: Amendment 102, in the name 
of Ken Macintosh, is grouped with amendments 
103, 104, 48, 53 and 54. 

10:45 
Ken Macintosh: The amendments in my name 

are designed to achieve two ends. Section 50 is 
on the automatic termination of a child protection 
order where no attempt has been made to 
implement the order within 24 hours. Amendment 
103 would replace the word “attempted” with the 
expression “made a reasonable effort”. Again, that 
suggestion came from the Law Society. The 
society‟s view is that the word “attempt” is too 
vague and that using the expression “made a 
reasonable effort” would give better direction to 
those who would be required to adjudicate the 
effort that the applicant had made to implement a 
child protection order. 

Amendment 102 is a paving amendment. 

Amendment 104 would insert a timescale. 
Currently, the Law Society is concerned that it is 
not clear when an order would expire if it is not 
implemented. The amendment suggests that it 
should expire within 72 hours. I believe that there 
was a similar timescale with the previous powers. 
Since I lodged amendment 104, I have noticed 
that the minister has lodged several amendments 
that would put in place a different timescale. The 
point is that clarification is required on how long 
temporary orders should be in place, and we 
should ensure that there is a cut-off point. That 

967



3941  29 SEPTEMBER 2010  3942 
 

 

said, I will move the amendments on behalf of the 
Law Society. 

I should draw the committee‟s attention to the 
fact that Scotland‟s Commissioner for Children 
and Young People is slightly concerned about 
section 50, and the Law Society‟s amendments 
and the minister‟s amendments to it. Not many 
cases will be affected—we are talking about a very 
small number—but they happen. The 
commissioner is slightly concerned that, by 
introducing a deadline such as six days, a 
perverse incentive could be created for a child or 
family to abscond in the knowledge that the order 
would fall after six days. 

I move amendment 102. 

Adam Ingram: As members know, CPOs are 
emergency orders that allow local services to take 
steps to ensure the immediate protection of a child 
who is at significant risk. They are not a long-term 
solution to issues that may be evident in a child‟s 
life, and nor should they be. Consequently, the bill 
provides for the interaction of short-term CPOs 
with the longer-term arrangements made through 
the children‟s hearings system. 

As currently drafted, section 43 requires that a 
hearing take place on the second working day 
following the implementation of an order that 
directs the removal of a child to a place of safety. 
The purpose of the second working day hearing is 
to consider whether to continue, vary or terminate 
the order. If the CPO continues, a further hearing 
will often take place on the eighth working day 
following the making of the order to consider 
compulsory interventions that are designed to offer 
longer-term care and protection to the child. It is 
important to note the distinction in the timeframes 
between the two hearings. 

Following stage 1, we held detailed discussions 
with the Scottish Children‟s Reporter 
Administration, in which a number of suggestions 
to refine the bill were made. In those discussions, 
issues were raised to do with the lack of a fixed 
timeframe between the second and eighth-day 
hearings caused by the different triggers used. 
Specifically, the SCRA expressed concerns about 
its ability to undertake the necessary preparatory 
arrangements in instances in which the period 
between the second and eighth-day hearings had 
been condensed as a result of a delay in 
implementation of the removal of the child to the 
place of safety. 

We have taken those concerns on board. As a 
result, we propose that, in instances in which a 
CPO directs the removal of a child, both the 
second and the eighth-day hearings are linked to 
the implementation of the order. That will be 
achieved through amendments 53 and 54 to 
section 52. It is important to note that no such 

change is necessary in respect of CPOs that direct 
the prevention of the removal of a child to a place 
of safety. 

To summarise, agreement to amendments 53 
and 54 would result in a replication of existing 
arrangements. However, a clear consequence of 
this change to section 52 is the potential for CPOs 
that direct the removal of a child to a place of 
safety to run for prolonged periods when there is a 
delay in their initial implementation. Such delays 
are few and far between and are normally the 
result of a child or family absconding. 
Nevertheless, the potential for such a scenario to 
be realised is inappropriate. Child protection 
orders are emergency orders granted by the 
sheriff in the absence of the child and their 
parents. Allowing an emergency order such as a 
CPO to run for a prolonged period is neither 
acceptable nor appropriate. 

Amendment 104, in the name of Ken Macintosh, 
seeks to address those concerns by introducing a 
new 72-hour time limit, after which time any child 
protection order that has not been implemented 
will fall. While we recognise the clear merits 
associated with the amendment, we believe that 
the alternative solution that is offered by 
amendment 48 provides a more workable 
alternative. Amendment 48 proposes the 
introduction of a timeframe of six days after which 
a CPO would fall if implementation had been 
attempted but had not been possible. If an 
unimplemented CPO were to fall, section 54 would 
provide the police with a power to remove a child 
to a place of safety where such action was 
necessary in order to protect the child. At that 
point, a further assessment of the child‟s needs 
could be made and a subsequent CPO may be 
sought from the sheriff, based on the child‟s 
situation at that point. That change will strengthen 
protection by ensuring that CPOs are robust and 
based upon an up-to-date assessment of the 
child‟s situation. That view is shared by the 
Association of Chief Police Officers in Scotland 
and the Association of Directors of Social Work. 

With regard to the timeframe, the six-day period 
has again been identified, in partnership with 
ACPOS and the ADSW. In particular, the ADSW 
has identified that a maximum of six days is 
required in order that all necessary avenues of 
inquiry can be exhausted when seeking to 
implement an order in such circumstances. 
Amendments 48 and 104 share common ground 
in that CPOs should have a limited lifespan, but I 
argue that six days is preferable to three in this 
situation. 

Turning to amendment 103, which was also 
lodged by Ken Macintosh, we believe that the 
change in wording that is suggested would have 
no material impact on the way in which the 

968



3943  29 SEPTEMBER 2010  3944 
 

 

provision will take effect. It is unnecessary, as any 
attempt to implement a CPO under section 50 
must already be a reasonable attempt. That is 
implicit; it is not necessary to add the word 
“reasonable” to the legislation to achieve that. 

In light of the above, I ask Ken Macintosh to 
withdraw amendment 102 and not to move 
amendments 103 and 104. 

Ken Macintosh: I welcome the minister‟s 
comments. I am happy to support him on 
amendments 53 and 54. I welcome, too, the 
clarification that such cases are few and far 
between. I am not sure whether there is any way 
of addressing the children‟s commissioner‟s 
concerns. It is probably preferable to have a 
timescale. 

Amendment 48 addresses exactly the same 
issue as amendments 102 and 104, which is why I 
am happy for the minister‟s amendment to be 
agreed to. 

I was not entirely convinced by what the minister 
said about amendment 103. If “made a reasonable 
effort” is implicit in the term “attempted”, I do not 
see why we should not just make it explicit. It is 
always better, where possible, to use plain 
English, and “made a reasonable effort” is a better 
term and more easily understood than 
“attempted”. I will therefore move amendment 103 
when the time comes. 

Amendment 102, by agreement, withdrawn. 

Amendment 103 moved—[Ken Macintosh]. 

The Convener: The question is, that 
amendment 103 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 

Baker, Claire (Mid Scotland and Fife) (Lab) 
Macintosh, Ken (Eastwood) (Lab) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

Against 

Allan, Alasdair (Western Isles) (SNP) 
Gibson, Kenneth (Cunninghame North) (SNP) 
McKelvie, Christina (Central Scotland) (SNP) 
Smith, Elizabeth (Mid Scotland and Fife) (Con) 
Smith, Margaret (Edinburgh West) (LD) 

The Convener: The result of the division is: For 
3, Against 5, Abstentions 0. 

Amendment 103 disagreed to. 

Amendment 104 not moved. 

Amendment 48 moved—[Adam Ingram]—and 
agreed to. 

Section 50, as amended, agreed to. 

Section 51—Power of Principal Reporter to 
terminate order 

The Convener: Amendment 49, in the name of 
the minister, is grouped with amendments 50 and 
52. 

Adam Ingram: Although CPOs are always 
made by the sheriff, they can be terminated in a 
number of ways. Section 51 provides the principal 
reporter with powers to terminate such an order 
when further information becomes available that 
would suggest that the conditions for the making 
of the order are no longer satisfied. That is entirely 
consistent with current practice. However, under 
the current arrangements, the power is extended 
so as to allow the principal reporter to cease 
specific directions that are included in an order 
when they are no longer appropriate. Following 
stage 1, the SCRA suggested that such a power 
remains both relevant and appropriate and, after 
consideration, we are in agreement. 

Amendments 49, 50 and 52 therefore seek to 
extend the principal reporter‟s powers to allow for 
the ceasing of specific directions made as part of a 
CPO that are no longer appropriate. In essence, 
the amendments give the principal reporter some 
flexibility to vary CPOs in addition to the existing 
power to terminate them. 

I move amendment 49. 

Amendment 49 agreed to. 

Amendments 50 to 52 moved—[Adam 
Ingram]—and agreed to. 

Section 51, as amended, agreed to. 

Section 52—Termination of order after 
maximum of 8 working days 

Amendments 53 and 54 moved—[Adam 
Ingram]—and agreed to. 

Section 52, as amended, agreed to. 

Section 53—Application to a justice of the 
peace 

Amendments 55 to 58 moved—[Adam 
Ingram]—and agreed to. 

11:00 
The Convener: Amendment 59, in the name of 

the minister, is grouped with amendment 62. 

Adam Ingram: Amendment 59 seeks to extend 
the principal reporter‟s power to terminate a child 
protection order when they believe it is no longer 
in the child‟s best interests. The bill currently limits 
the principal reporter‟s power to terminate such 
orders to those instances in which they are 
satisfied that the conditions for the making of the 
order are no longer met. If accepted, the 

969



3945  29 SEPTEMBER 2010  3946 
 

 

amendment will have the effect of replicating 
existing arrangements, which is the preference of 
the Scottish Government and the SCRA. 

Amendment 62 replicates the change that is 
proposed under amendment 59, in that it extends 
the principal reporter‟s power to return the child 
from a place of safety under section 54 when 
removal is no longer in that child‟s best interests. 
In the same way as amendment 59, amendment 
62 has the effect of replicating the arrangements 
that are in place under the 1995 act. Again, the 
Scottish Government and the SCRA believe that 
that is a necessary improvement to the provisions. 

I move amendment 59. 

Amendment 59 agreed to. 

Section 53, as amended, agreed to. 

Section 54—Constable’s power to remove 
child to place of safety 

Amendments 60 to 62 moved—[Adam 
Ingram]—and agreed to. 

Section 54, as amended, agreed. 

Sections 55 to 57 agreed to. 

The Convener: We need to suspend the 
meeting briefly to allow for a change of officials. I 
suggest that this would be a good time to have a 
very short comfort break of no longer than five 
minutes. 

11:02 
Meeting suspended. 

11:10 
On resuming— 

Section 58—Local authority’s duty to 
provide information to Principal Reporter 

The Convener: Amendment 106, in the name 
of the minister, is grouped with amendments 107 
and 108. 

Adam Ingram: The amendments relate to the 
duty on local authorities to make inquiries into a 
child‟s circumstances and, if necessary, to provide 
information to the reporter. 

The duties under a compulsory supervision 
order and other orders and warrants are imposed 
on the “relevant local authority” for the child. The 
relevant local authority for the child is the local 
authority for the area in which the child 
predominantly resides or, if that criterion does not 
apply, the area to which the child has the closest 
connection. However, there may be difficulties in 
establishing the relevant local authority when a 
child enters the system through, for example, 
trafficking. Where it is not obvious, local authorities 
may start to assess whether or not they are the 
relevant local authority for the child before 
assessing the needs of the child. 

The amendments remove the risk of any 
delayed investigation by removing the links to the 
relevant local authority and placing the duty to 
carry out any necessary investigation on any local 
authority that considers that a child in its area is in 
need of protection, guidance, treatment or control 
and that compulsory intervention is appropriate. I 
will speak more about the local authority‟s 
investigative role in speaking to the next group of 
my amendments. 

I move amendment 106. 

Amendment 106 agreed to. 

Amendments 107 and 108 moved—[Adam 
Ingram]—and agreed to. 

The Convener: Amendment 172, in the name 
of Ken Macintosh, is grouped with amendments 
109, 173, 110 and 115. I draw members‟ attention 
to the pre-emption information that is shown in the 
groupings list. If amendment 172 is agreed to, I 
will be unable to call amendment 109. 

Ken Macintosh: Amendments 172 and 173 are 
about the threshold at which a local authority, in 
the case of amendment 172, or a constable, in the 
case of amendment 173, has a duty to provide 
information to the principal reporter. As the bill is 
drafted, the threshold in sections 58 and 59 is 
when the local authority or constable considers 
“that the child is in need of protection, guidance, treatment 
or control” 
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and 
“that a compulsory supervision order should be made in 
respect of the child.” 

The Law Society has suggested that, instead of 
using those criteria for making a decision, we 
should use the criteria that the principal reporter 
must determine on, which are the grounds listed 
under section 65(2). That would be more concise 
and give a clearer direction to local authorities and 
constables, and it would not introduce a new set of 
criteria. 

I move amendment 172. 

11:15 
Adam Ingram: Concerns were raised at stage 1 

about the proposal in section 58 that a child 
should be referred to the reporter only when it is 
considered that a compulsory supervision order 
should be made. Several partners expressed the 
view that the threshold was too high and that there 
was potential for overlap with the role of the 
reporter. The committee referred to those 
concerns in its stage 1 report. In the light of those 
concerns, I undertook to consider the issue further 
and lodge amendments at stage 2. Amendments 
109, 110 and 115 seek to reduce the threshold for 
referral. If agreed to, amendment 109 will require 
the local authority, in making a referral to the 
reporter, to consider that it “might” be necessary 
for a compulsory supervision order to be made in 
relation to the child. Amendment 110 makes the 
same change in relation to the police, and 
amendment 115 makes the same change in 
relation to other persons. 

Ken Macintosh‟s amendments 172 and 173 are 
similar in that they, too, seek to reduce the 
threshold for referral to the reporter. We certainly 
agree that the threshold that is set out in the bill is 
too high. However, Ken Macintosh‟s amendments 
go quite a bit further than mine, in that—as Mr 
Macintosh confirmed—they would remove the two 
conditions for making a referral that are presently 
enshrined in the 1995 act and which are also set 
out in the bill; they are 
“that the child is in need of protection, guidance, treatment 
or control” 

and that the child might be in need of compulsory 
measures of supervision. 

Amendments 172 and 173 would replace that 
two-pronged test with a single test: whether any 
ground for referral exists. That would remove the 
need for the local authority or police to make any 
kind of assessment of the need for compulsory 
measures of supervision in deciding whether to 
refer a child. I worry that making such a change 
would lead to a direct increase in the number of 
inappropriate referrals to the reporter, which would 

lead to a significant and unnecessary increase in 
the workload of reporters and cut across the 
principles of the getting it right for every child 
approach and the work around early and effective 
intervention. We have seen a reduction in the 
number of referrals to the reporter in recent years 
as a result of the growing practice of multi-agency 
pre-referral partnerships, which have grown in 
number under GIRFEC. Children are being helped 
and supported quickly and effectively without the 
need for a referral to the reporter. 

I reassure the committee that there is no 
suggestion that children who should be referred 
are being missed. The number of children actually 
going to hearings has increased. The SCRA 
published research in April that found that the pre-
referral screening processes are having a positive 
impact in reducing the number of inappropriate 
referrals to the reporter. During the consultation on 
the bill, I frequently heard that reporters and 
hearings are dealing with increasingly complicated 
cases. I do not think that we should risk the 
reporters‟ ability to handle these cases effectively 
by introducing a change that would see their 
workload increase significantly. 

The amendments that I have lodged strike the 
appropriate balance. They support the exercise of 
professional judgment at a local level; they support 
the role of the reporter as the gatekeeper to the 
system; they fit with GIRFEC; and they will ensure 
that the number of inappropriate referrals to the 
reporter is kept to a minimum. I hope that Ken 
Macintosh agrees with me and that he will 
withdraw amendment 172 and not move 
amendment 173. 

Ken Macintosh: I welcome the minister‟s 
remarks and the fact that he, too, lodged 
amendments to address the need to leave the 
decision in the hands of the reporter. The 
amendments that I lodged in the group, which 
came from the Law Society of Scotland, make it 
clear that the decision is entirely one for the 
reporter. It is clear that all information should be 
passed to the reporter, who will decide on the 
grounds that a reporter always uses for making 
such decisions. 

I accept that the minister has modified the rather 
steep threshold that a compulsory supervision 
order “should” be made. His modification has tilted 
the decision more towards the reporter. I was 
tempted to test the committee view, but I will seek 
leave to withdraw amendment 172 and seek to 
discuss the matter further with the minister. I wish 
not to increase the burden of referrals—that is not 
my desired outcome—but to ensure that the 
decision rests solely with the reporter. I am not yet 
clear whether the new set of criteria will do that. 

On that basis, I seek leave to withdraw 
amendment 172. 
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Amendment 172, by agreement, withdrawn. 

Amendment 109 moved—[Adam Ingram]—and 
agreed to. 

Section 58, as amended, agreed to. 

Section 59—Constable’s duty to provide 
information to Principal Reporter 

Amendment 173 not moved. 

Amendment 110 moved—[Adam Ingram]—and 
agreed to. 

Section 59, as amended, agreed to. 

Section 60—Court’s duty to provide 
information to Principal Reporter 

The Convener: Amendment 111, in the name 
of the minister, is grouped with amendments 112 
to 114 and 126. 

Adam Ingram: The amendments in the group 
relate to sections 60 and 68 of the bill. Those 
sections provide for circumstances when, in 
dealing with matters such as divorce, separation 
or adoption, a court may refer a child to the 
reporter, if it is satisfied during the course of its 
proceedings that one or more grounds for referral, 
except for offence grounds, are established in 
relation to a child. The grounds do not include 
offence grounds because all the proceedings that 
are listed in section 60 are civil family 
proceedings. 

Section 60, as drafted, is based on the 1995 act. 
Its provisions mean that a court that is dealing with 
a divorce case, for instance, may establish 
grounds for the referral of a child on the basis of 
the proceedings in that divorce case, and without 
necessarily giving the child or relevant persons an 
explicit opportunity to make representations in 
court. What happens is that the sheriff refers the 
matter to the reporter, who may or may not decide 
to refer the child to a children‟s hearing. However, 
the current legislation and the bill enable a 
grounds hearing to be bypassed because the 
sheriff has established the grounds for referral in 
the context of the court proceedings. 

In other types of referral, such as those from the 
local authority or police, the bill always provides an 
opportunity for the child to express a view on the 
grounds for referral in their case. The 
amendments to section 60 will bring court referrals 
more into line with those other categories of 
referral. The result of the amendments will be that 
when, during the course of other family-type 
proceedings such as divorce, a sheriff considers 
that a ground for referral might apply, he or she 
may refer the matter to the principal reporter. The 
sheriff will also provide a statement in which they 
specify which ground might apply to the child and 

why. The reporter will then investigate the matter 
in the usual way under section 64 and come to a 
view as to whether a ground for referral does 
apply and, if so, whether compulsory supervision 
of the child is necessary. 

It is my view that that process is preferable. I 
believe that it fits better into the children‟s hearings 
system than having to have the sheriff, in the 
course of—let us say—divorce proceedings, come 
to a definitive determination as to whether grounds 
for referral in relation to a particular child apply. 
The changes to sections 60 and 68 will result in 
increased usage of the court referral route, which 
at present under the 1995 act is at very low levels. 
That will be to the benefit of children. I have 
therefore lodged the amendments in the group so 
that section 60 court referrals will be treated more 
like ordinary referrals, such as those from a local 
authority or the police, and so that the grounds are 
put to the child and relevant person at the 
children‟s hearing. 

Amendments 111 to 114 relate directly to the 
sheriff‟s consideration of the grounds for referral in 
other family proceedings. Amendment 126 is 
consequential. None of the amendments will 
interfere with the reporter‟s gatekeeping role to 
determine whether to refer the case from the 
sheriff to the children‟s hearing. 

I move amendment 111.  

Amendment 111 agreed to. 

Amendments 112 to 114 moved—[Adam 
Ingram]—and agreed to. 

The Convener: Amendment 174, in the name 
of Ken Macintosh, is in a group on its own. 

Ken Macintosh: Again, the amendment was 
proposed by the Law Society of Scotland. Section 
60(5) defines a number of relevant proceedings, 
including under 60(5)(j), 
“proceedings relating to parental responsibilities or parental 
rights”. 

The Law Society believes that all proceedings and 
actions that are taken under section 11 of the 
1995 act are covered by that provision. It further 
believes that any uncertainty would be removed by 
changing the wording specifically to say that. 

I move amendment 174. 

Adam Ingram: Amendment 174 is not required. 
It proposes no change to policy. There is 
agreement that proceedings relating to parental 
responsibilities or parental rights should be 
covered by section 60. Amendment 174 simply 
proposes a drafting change. If amendment 174 is 
accepted, it would mean that section 60(5)(j) 
would refer the reader to section 11 of the 
Children (Scotland) Act 1995 instead of providing 
them with a description of the type of proceedings 
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that are relevant. In order to understand the type 
of proceedings that are referred to, the reader 
would be required to look up section 11 of the 
1995 act. That would be an unnecessary added 
complication. 

Amendment 174 would also reduce the scope of 
the provision. For example, it would exclude 
referrals in proceedings for parental orders under 
the Human Fertilisation and Embryology Act 2008. 
Those proceedings would fall within the generality 
of 
“proceedings relating to parental responsibilities or parental 
rights”. 

but clearly they would be excluded under the 
terms of the amendment. 

Let us keep the matter in perspective. As I said 
when we discussed the previous group, only 26 
such referrals were made to the SCRA in 2009-10 
across all the court proceedings that are identified 
in section 60. I do not accept that section 60(5)(j) 
is insufficiently clear as drafted. What we have is 
fine; indeed, it is clearer to the reader than the 
wording of the amendment. 

I ask Ken Macintosh to seek leave to withdraw 
amendment 174. 

11:30 
Ken Macintosh: I welcome the minister‟s 

comments. There are a number of other examples 
of the bill‟s referring obliquely to what is meant in 
citing other legislation; however, I prefer plain 
English. The minister has expanded on the point in 
suggesting that reference solely to section 11 of 
the 1995 act would be limiting, although I am not 
entirely sure how many referrals would be made 
under the Human Fertilisation and Embryology Act 
2008. I was not quite convinced by that argument. 
Having said that, I prefer plain English and seek 
agreement to withdraw the amendment. 

Amendment 174, by agreement, withdrawn. 

Section 60, as amended, agreed to. 

Section 61 agreed to. 

Section 62—Provision of information from 
other persons 

Amendment 115 moved—[Adam Ingram]—and 
agreed to. 

Section 62, as amended, agreed to. 

Section 63 agreed to. 

Section 64—Investigation and determination 
by Principal Reporter 

The Convener: Amendment 116, in the name 
of the minister, is grouped with amendments 117 

and amendments 121 to 124. I invite the minister 
to move amendment 116 and to speak to all the 
amendments in the group. 

Adam Ingram: Section 64 provides that, when 
information is passed to the principal reporter from 
any of a list of various sources—for example, 
when information is received from a local 
authority—the reporter must consider that 
information with a view to determining whether the 
child needs compulsory supervision, and they may 
pursue further investigation as necessary. That is 
commonly known as the reporter‟s gatekeeping 
role, prior to any referral to the children‟s hearing. 
However, there is no scope within the bill for the 
reporter to investigate a referral from any other 
source. 

On reflection, I feel that the list in section 64, 
which sets out the statutory sources of 
information, is useful but may, in practice, be too 
restrictive. The reporter should be able to 
investigate whenever they have reason to believe 
that the child‟s circumstances are such that they 
might be in need of 
“protection, guidance, treatment or control”, 

irrespective of the source of that information, 
which may include the reporter‟s own files. That is 
what amendment 117 seeks to achieve. 
Amendment 116 is a technical consequential 
amendment. 

Amendments 121 and 123 are minor drafting 
amendments to link more closely the reporter‟s 
investigation and determination role with the 
reporter‟s decision whether to refer to a children‟s 
hearing under sections 66 and 67, respectively. 

Amendments 122 and 124 are technical drafting 
amendments to remove unnecessary wording. 
They have no effects on sections 66 and 67, 
respectively. 

I move amendment 116. 

Amendment 116 agreed to. 

Amendment 117 moved—[Adam Ingram]—and 
agreed to. 

Section 64, as amended, agreed to. 

Section 65—Meaning of “section 65 ground” 

The Convener: Amendment 175, in the name 
of Ken Macintosh, is grouped with amendments 
176, 118, 119, 177 and 120. I invite Mr Macintosh 
to move amendment 175 and to speak to all the 
amendments in the group. 

Ken Macintosh: The amendments seek to 
amend two of the grounds on which a principal 
reporter must determine whether to intervene in 
the best interests of a child. 
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One of the most welcome aspects of the bill is 
the addition of domestic abuse as a ground for 
intervention in the life of a child and for referral to 
a children‟s panel. However, the Law Society has 
highlighted the fact that including domestic abuse 
as a separate ground might not be the best way in 
which to achieve that objective. The Law Society 
is concerned that domestic abuse is not 
sufficiently defined and that its inclusion as a 
separate ground might take the focus away from 
the child. It would be better to include domestic 
abuse under section 65(2)(a), which deals with 
“lack of parental care”. That would make it 
absolutely obvious that domestic abuse was a 
ground for referral to a children‟s panel. That 
would be achieved through amendments 175 and 
176. 

Amendment 177 would add forced marriage to 
the list of section 65 grounds. I understand that the 
Law Society met the Scottish Government to 
discuss the issue on at least two occasions, and 
that the Government indicated that one of the 
reasons for legislating on forced marriage—which 
it intends to do—is to draw attention to the 
problem and put a label on it, as it were. The Law 
Society suggested that, given the Government‟s 
intention in the area, it would be helpful to include 
forced marriage as a ground for referral in the bill. 
At that time, before the Government intended to 
legislate on forced marriage, the Government 
argued that forced marriage could be included in 
the ground of “lack of parental care” in subsection 
(2)(a). The difficulty with that would be that it 
would have to be proved that forced marriage 
involved a lack of parental care: some parents 
would argue that they believe in forced marriage 
because of their parental duties. It would introduce 
a different argument altogether. The key argument 
should be about forced marriage, which we agree 
is wrong, not whether parents have cared for their 
child. Our saying that the matter is implicit in 
subsection (2)(a) is introducing a different 
threshold. 

Given that the Government has agreed that 
forced marriage is an issue that the Parliament 
and the country should address and that, I believe, 
we also all agree that it should be a ground for 
referral by the reporter, I hope that the 
Government will agree to amendment 177, which 
is specifically on the subject. 

I move amendment 175. 

Adam Ingram: I will speak to my amendments 
118, 119 and 120 before I speak to Ken 
Macintosh‟s amendments. 

Amendment 118 seeks to clarify the ground for 
referral under section 65(2)(g), which is that 
“the child has, or is likely to have, a close connection with a 
person who has been convicted of an offence under Part 1, 
4 or 5 of the Sexual Offences (Scotland) Act 2009”. 

As the provision is currently drafted, there is an 
unintentional reliance on the person having a 
sexual offence conviction. Amendment 118 will 
therefore remove the need for a conviction from 
the ground for referral and replace it with a 
reference to the person having committed a sexual 
offence. That is consistent with other grounds for 
referral—for example, at subsection (2)(c), with a 
schedule 1 offence having been “committed”. 

Amendment 119 relates to section 65(2)(n), 
which applies when 
“the child is not within the control of a relevant person” 

and is based on section 52(2)(a) of the 1995 act. 
Partners were concerned that the change of 
wording would place more emphasis on the 
“control” of the relevant person than on the actions 
of the child, whereas existing legislation, which 
refers to the child being beyond control, implies 
that the relevant person cannot control the child as 
a result of the child‟s behaviour. 

There was no policy intention to widen the 
scope of this ground of referral. I am therefore 
keen to reinstate the wording of the 1995 act with 
the focus remaining on a child who may not 
respect the boundaries and safeguards that are 
set by the relevant person. 

Amendment 120 provides a means of adding, 
removing or changing the grounds for referral so 
that the children‟s hearings system can respond to 
any future changing needs without recourse to 
primary legislation. It allows grounds for referral to 
be added, removed or changed in the future by 
order, when there is sufficient evidence to justify 
statutory provision. Such an order would be 
subject to affirmative procedure, which is an 
appropriately high level of parliamentary scrutiny. 

Although amendment 120 contains a general 
power, I am introducing it specifically in response 
to concerns about forced marriage. I am extremely 
grateful to Christina McKelvie for raising the issue. 
The consequences of forced marriage can be 
absolutely devastating for children and young 
people and this Government is committed to 
tackling the issue. As I am sure the committee is 
aware, forced marriage will be considered and 
debated soon in Parliament with the introduction of 
the Forced Marriages (Scotland) Bill. In my view, it 
is therefore not appropriate to list forced marriage 
as a ground until that bill has been fully considered 
by Parliament. The Forced Marriages (Scotland) 
Bill will contain a definition of forced marriage that 
the lead committee will scrutinise with the support 
of evidence that will be drawn from relevant 
stakeholders through the normal parliamentary 
process. To introduce to the Children‟s Hearings 
(Scotland) Bill a ground concerning forced 
marriage would require the Forced Marriages 
(Scotland) Bill to contain a definition of forced 
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marriage ahead of scrutiny of that bill by 
colleagues on the lead committee. For that 
reason, it is not appropriate to put in place a 
ground for referral on forced marriage through the 
Children‟s Hearings (Scotland) Bill. 

That said, amendment 120 paves the way for 
adjusting the grounds for referral to address future 
emerging needs, not only in the event of the need 
for a forced-marriage ground but to accommodate 
other needs that have yet to be identified. It will 
put in place a mechanism for adapting grounds for 
referral that current legislation does not provide. I 
hope that it also demonstrates my commitment to 
ensuring that the grounds for referral on which a 
child can be referred to a children‟s hearing will 
continue to reflect and respond to the needs of 
children. 

I remind the committee that children and young 
people who are at risk or who are victims of forced 
marriage can be referred under two existing 
grounds in section 65. I refer to the “lack of 
parental care” ground and the ground in which 
“the child‟s health, safety or development will be seriously 
adversely affected”. 

All that said, the committee will not be surprised 
to hear that I do not support Ken Macintosh‟s 
amendment 177, which seeks to introduce a 
specific new ground for referral that includes the 
consideration of forced marriage. I believe that my 
amendment 120 provides the best way forward. It 
will give Parliament the ability to make changes to 
the grounds for referral as and when that is 
appropriate. I ask Ken Macintosh not to move 
amendment 177. 

I turn to amendments 175 and 176, both of 
which seek to change the domestic abuse grounds 
for referral and to remove ground 65(2)(f) from the 
bill—a ground that deals specifically with domestic 
abuse and which is in the bill because I have 
taken a lot of time to listen to partners. The bill 
provision reflects their views and has been widely 
welcomed as a positive step forward. More is 
understood these days about domestic abuse and 
the impacts—both short and long term—that it can 
have on children and young people. The ground 
for referral as drafted ensures that any child in an 
environment of domestic abuse can be referred. I 
am strongly of the view that the existing ground in 
the bill affords the child more protection than 
would the proposals in amendments 175 and 176. 
It will allow the reporter to make a referral that is 
based on the connection between the child and 
the perpetrator of the domestic abuse. 
Amendments 175 and 176 work together to focus 
only on the impact of domestic abuse on the child. 
I do not support that narrowing of the domestic 
abuse ground. For those reasons, I ask Ken 
Macintosh to seek leave to withdraw amendment 
175 and not to move amendment 176. 

11:45 
Ken Macintosh: I welcome the minister‟s 

comments. I agree with and accept his 
amendments 118 to 120. 

I am not entirely sure whether the minister has 
addressed the lack of a definition of domestic 
abuse and the lack of focus on the child because 
of the undefined term. However, what is more 
important is including the ground in the bill and 
ensuring that the provision receives—as, I hope, it 
will—universal support from the committee and the 
Parliament. On that basis, I will seek to withdraw 
amendment 175 and not move amendment 176, 
although I have slight reservations about the 
drafting of the provision. 

I was not convinced by the minister‟s arguments 
on amendment 177. He suggested that we should 
not accept the ground of forced marriage until 
Parliament has made up its mind on the issue, but 
we have every right to make up our minds here 
and now. I hope that Parliament and the 
committee agree that forced marriage is 
unacceptable in today‟s society in Scotland. 

The minister suggests that we should not 
include forced marriage in the bill and that we 
should wait for further parliamentary scrutiny. 
Instead, he suggests that we agree to his 
amendment 120, which bypasses parliamentary 
scrutiny, because it does not involve an amending 
power of the Parliament. That amendment 
provides for a Government power to introduce 
subordinate legislation. If we need to return to the 
issue, we can do so easily in discussion of the bill 
on forced marriages; we do not necessarily want 
to introduce a wide-ranging and open-ended 
power for the Government, or any future 
Government, to add to or amend the grounds for 
referral, which form the heart of the bill and the 
children‟s hearings system. The Government is 
taking a broad power to address a specific 
problem on which we can unite now. 

The committee will give a strong signal and a 
clear message if it agrees to amendment 177, and 
that forced marriage should be included as a 
separate ground for referring a child. On that 
basis, I will move amendment 177. 

Amendment 175, by agreement, withdrawn. 

Amendment 176 not moved. 

Amendments 118 and 119 moved—[Adam 
Ingram]—and agreed to. 

Amendment 177 moved—[Ken Macintosh]. 

The Convener: The question is, that 
amendment 177 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
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For 

Baker, Claire (Mid Scotland and Fife) (Lab) 
Macintosh, Ken (Eastwood) (Lab) 
Smith, Margaret (Edinburgh West) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

Against 

Allan, Alasdair (Western Isles) (SNP) 
Gibson, Kenneth (Cunninghame North) (SNP) 
McKelvie, Christina (Central Scotland) (SNP) 
Smith, Elizabeth (Mid Scotland and Fife) (Con) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

As there is no overall majority, I use my casting 
vote to support amendment 177. 

Amendment 177 agreed to. 

Amendment 120 moved—[Adam Ingram]. 

The Convener: The question is, that 
amendment 120 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 

Allan, Alasdair (Western Isles) (SNP) 
Gibson, Kenneth (Cunninghame North) (SNP) 
McKelvie, Christina (Central Scotland) (SNP) 
Smith, Elizabeth (Mid Scotland and Fife) (Con) 
Smith, Margaret (Edinburgh West) (LD) 

Against 

Baker, Claire (Mid Scotland and Fife) (Lab) 
Macintosh, Ken (Eastwood) (Lab) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Convener: The result of the division is: For 
5, Against 3, Abstentions 0. 

Amendment 120 agreed to. 

Section 65, as amended, agreed to. 

Section 66—Determination under section 64: 
no referral to children’s hearing 

Amendments 121 and 122 moved—[Adam 
Ingram]—and agreed to. 

The Convener: Amendment 178, in the name 
of Ken Macintosh, is grouped with amendment 
179. 

Ken Macintosh: Amendments 178 and 179 
merely restate or preserve the current position. 
Section 66 covers the principal reporter‟s power 
when there is no referral to a children‟s hearing. 
Currently, the principal reporter has the discretion 
to exercise the option of referring a child to a local 
authority or other agency for the child or his or her 
family to receive advice, guidance or assistance 
on a voluntary basis where no referral to a 
children‟s hearing is made. The Law Society 
suggested the amendments on the basis that that 
is a helpful discretionary power for the reporter to 
have. There can be referral not just to a local 

authority, but to, for example, a medical agency 
that has been set up with the purpose of giving 
advice to children and families on specific matters. 
That could bring numerous benefits, as it has in 
the past. For example, it could prevent delays, 
prevent local authorities from becoming 
overburdened, and ensure that children are given 
the correct advice. 

I move amendment 178. 

Adam Ingram: I am grateful to Ken Macintosh 
for lodging amendments 178 and 179, which I 
support in principle. 

The children‟s hearings system is underpinned 
by the no-order principle, which means that a child 
should not be referred to a hearing or placed 
under compulsory supervision unless that is 
necessary and in their best interests. For many of 
those who are referred to the reporter, it is not 
necessary to go to a hearing, but it may still be 
appropriate for them to have access to help and 
support on a voluntary basis. 

The 1995 act made provision for the reporter to 
refer a child for voluntary measures, and section 
66 of the bill makes the same provision. However, 
as Ken Macintosh has highlighted, the bill provides 
for that voluntary referral to be made only to a 
local authority. In reality, of course, other agencies 
have roles to play in supporting those children. 
Section 21 of the 1995 act enables the local 
authority to draw on other bodies that are listed to 
help to support the child and the child‟s family. 

Notwithstanding that, enabling the reporter to 
refer directly to those other agencies seems to be 
a sensible approach, and it would reflect current 
practice. I understand that reporters already refer 
children directly to agencies such as health 
agencies when that is appropriate for children. The 
change would put that approach on a statutory 
footing. 

However, I am not certain that the amendments 
in the group would have the desired effect. Only 
local authorities have functions under chapter 1 of 
part II of the 1995 act, there is no reference to 
other agencies in the act, and it is not clear from 
the amendments who or what would be covered 
by the word “agency”. We need to give 
amendments 178 and 179 some further thought to 
ensure that things will work as intended. 
Therefore, I undertake to lodge amendments at 
stage 3 to make the changes that are envisaged in 
amendments 178 and 179. 

Ken Macintosh: In the light of the minister‟s 
comments, I am more than happy to seek to 
withdraw amendment 178. I thank the minister and 
look forward to the Government‟s amendments. 

Amendment 178, by agreement, withdrawn. 

Amendment 179 not moved. 
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Section 66, as amended, agreed to. 

Section 67—Determination under section 64: 
referral to children’s hearing 

Amendments 123 and 124 moved—[Adam 
Ingram]—and agreed to. 

The Convener: I think that we should be able to 
squeeze in a final group before 12 o‟clock. 
Amendment 125, in the name of the minister, is 
grouped with amendments 191, 238, 193, 273 to 
278, 157, 159 and 165. 

Adam Ingram: This group of amendments 
relates to warrants to secure attendance of a child 
at a children‟s hearing or a hearing before the 
sheriff. As drafted, the bill provides powers for the 
children‟s hearings to issue such warrants at 
particular types of hearings; for example, at a 
grounds hearing to secure the attendance of a 
child at a subsequent hearing. However, the bill 
does not provide a route for the hearing to issue a 
warrant in between hearings that have not been 
pre-arranged; for example, at an emergency 
review hearing or where the need for a warrant 
arises in between hearings. 

Instead of providing more specific powers 
through amendment provision, which might 
overcomplicate the hearing‟s powers, we are 
seeking to introduce under amendment 159 a 
general power to allow the reporter to apply to a 
hearing for a warrant to secure the attendance of 
the child at any children‟s hearing, or any hearing 
before the sheriff under part 10, and for the 
hearing to grant such a warrant if cause is shown. 
That would bring the hearing‟s powers in relation 
to warrants to secure the attendance of the child at 
a children‟s hearing under the bill back into line 
with the powers that are currently available under 
the 1995 act, and it will provide a new power to 
issue a warrant to secure the attendance of the 
child at the hearing before the sheriff. For 
example, where the children‟s hearing granted a 
warrant to secure the attendance of the child at 
the grounds hearing, another warrant might be 
needed to secure the attendance of the child at 
the proof hearing if the children‟s hearing 
considered that the child may not attend without 
one. 

Amendments 125, 157, 165, 191, 193, and 238 
are consequential on the creation of the general 
power under amendment 159 and seek to remove 
the existing specific powers of the hearing to issue 
warrants to secure the attendance of the child at 
the children‟s hearing and the hearing before the 
sheriff. 

Amendments 273, 276 and 277 seek to 
eliminate confusion, which was expressed during 
stage 1, about the duration of a warrant to secure 
attendance of a child, when the child is first 

detained in a police station and then perhaps 
moved to a more appropriate place of safety, by 
making it clear that the warrant‟s duration should 
start from the moment that a child is detained 
under the warrant. That reflects current policy. 

Amendment 274 is consequential on 
amendment 294, which is scheduled for debate 
next week, and concerns the sheriff‟s powers to 
issue a warrant where a hearing before the sheriff 
is continued to another day. Amendment 274 
seeks to make it clear that the duration of the 
warrant expires at the beginning of the continued 
hearing before the sheriff, or 14 days from the 
child‟s being detained under it. The warrant‟s 
duration reflects the duration of warrants issued by 
the sheriff as set out in the 1995 act and other 
parts of the bill. 

Amendment 275 is a minor technical 
amendment that is consequential on amendment 
274 and seeks to clarify that the time limit in 
section 102(4)(b) applies to warrants issued by the 
sheriff under sections other than section 106(8). 

Amendment 278 is a technical amendment that 
seeks to alter the structure of section 102 and the 
definition of “relevant proceedings” better to reflect 
that warrants may be granted by the children‟s 
hearing or by the sheriff to secure attendance of a 
child at any hearing. 

I move amendment 125. 

Amendment 125 agreed to. 

Section 67, as amended, agreed to. 

Section 68—Referral following section 60 
statement: special procedure 

Amendment 126 moved—[Adam Ingram]—and 
agreed to. 

The Convener: That is a very appropriate place 
to conclude today‟s stage 2 consideration of the 
bill. We will return to the matter next week. 
Members will see from the business bulletin the 
sections for which amendments are being invited 
and the deadline, which is this Friday. 
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4th Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Section 69 to 188 
Long Title 

Schedules 5 and 6 
 

  
 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Section 69 

Adam Ingram 
 

127 In section 69, page 24, line 7, leave out <12(1)> and insert <12(1A)> 

Adam Ingram 
 

128 In section 69, page 24, line 9, leave out from <for> to <child> in line 10 

Adam Ingram 
 

129 In section 69, page 24, line 13, leave out <a section 65 ground> and insert <the section 65 ground 
specified in the statement given to the Principal Reporter under section 12 of the Antisocial 
Behaviour etc. (Scotland) Act 2004> 

Adam Ingram 
 

130 In section 69, page 24, line 13 at end insert <, and 

(  ) the sheriff had directed the Principal Reporter under section 113(2) to arrange a 
children’s hearing.> 

Adam Ingram 
 

131 In section 69, page 24, line 14, leave out subsection (3) 

Section 70 

Adam Ingram 
 

132 In section 70, page 24, line 16, leave out from beginning to <(7)(b)> and insert <This section 
applies where under section 49> 

Adam Ingram 
 

133 In section 70, page 24, line 18, at end insert <, and 
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(  ) a compulsory supervision order is not in force in relation to the child or person 
whose case is remitted.> 

Adam Ingram 
 

134 In section 70, page 24, line 24, leave out <a section 65 ground> and insert <the ground in section 
65(2)(j)> 

Adam Ingram 
 

135 In section 70, page 24, line 25, at end insert <, and 

(  ) the sheriff had directed the Principal Reporter under section 113(2) to arrange a 
children’s hearing.> 

Adam Ingram 
 

136 In section 70, page 24, line 26, leave out subsection (4) 

Adam Ingram 
 

137 In section 70, page 24, line 27, leave out subsection (5) 

Section 72 

Adam Ingram 
 

138 In section 72, page 25, line 4, leave out <notice of a children’s hearing is given> and insert <a 
children’s hearing is, or is to be, arranged in relation> 

Adam Ingram 
 

139 In section 72, page 25, line 8, leave out <The> and insert <A> 

Adam Ingram 
 

140 In section 72, page 25, line 9, leave out <where> and insert <if the children’s hearing is satisfied 
that> 

Adam Ingram 
 

141 In section 72, page 25, line 10, leave out from <child> to <(c.46)> in line 12 and insert <hearing 
relates to the ground mentioned in section 65(2)(b), (c), (d) or (g)> 

Adam Ingram 
 

142 In section 72, page 25, line 19, leave out from <of> to <considered> in line 20 and insert <given 
in compliance with section 84(1)> 

 2
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Section 73 

Adam Ingram 
 

143 In section 73, page 25, line 24, leave out from <notice> to end of line 25 and insert <a children’s 
hearing is, or is to be, arranged in relation to a child.> 

Adam Ingram 
 

144 In section 73, page 25, line 26, leave out <The relevant person> and insert <Each relevant person 
in relation to the child who is notified of the children’s hearing by virtue of rules under section 
170> 

Adam Ingram 
 

145 In section 73, page 25, line 28, leave out <the relevant person> 

Adam Ingram 
 

146 In section 73, page 25, line 29, leave out first <The> and insert <A> 

Adam Ingram 
 

147 In section 73, page 25, line 29, leave out second <the> and insert <a> 

Adam Ingram 
 

148 In section 73, page 25, line 30, leave out <where> and insert <if the children’s hearing is satisfied 
that> 

Section 77 

Ken Macintosh 
 

180 In section 77, page 26, line 34, after <team> insert <, as established under schedule 1 of this 
Act,> 

Ken Macintosh 
 

181 In section 77, page 26, line 35, after <(5)> insert <and section 174> 

Ken Macintosh 
 

182 In section 77, page 27, line 18, after <person> insert <, where appropriate to do so,> 

Section 78 

Ken Macintosh 
 

183 In section 78, page 27, line 26, leave out <deemed to be> and insert <treated as> 

 3
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Adam Ingram 
 

221 In section 78, page 27, line 29, leave out <the individual in question> and insert— 

<(i) the individual in question, 

(ii) the child, or 

(iii) a relevant person in relation to the child,> 

Adam Ingram 
 

150 In section 78, page 27, leave out lines 32 and 33 

Adam Ingram 
 

151 In section 78, page 28, leave out lines 4 to 7 and insert— 

<(  ) whether it is likely that the children’s hearing will consider making a compulsory 
supervision order including a secure accommodation authorisation in relation to 
the child.> 

Adam Ingram 
 

152 In section 78, page 28, line 7, at end insert— 

<(  ) a matter specified in rules under section 170(2)(za).> 

Adam Ingram 
 

153 In section 78, page 28, line 7, at end insert— 

<(  ) For the purposes of subsection (3)(a), the pre-hearing panel may excuse the child from 
attending the children’s hearing only if— 

(a) the pre-hearing panel is satisfied that any of paragraphs (a) to (c) of section 72(3) 
applies, or 

(b) the child may be excused under rules under section 170. 

(  ) For the purposes of subsection (3)(b), the pre-hearing panel may excuse a relevant 
person in relation to the child from attending the children’s hearing only if— 

(a) the pre-hearing panel is satisfied that section 73(3)(a) or (b) applies, or 

(b) the relevant person may be excused under rules under section 170.> 

Section 80 

Ken Macintosh 
 

184 In section 80, page 28, line 24, leave out <deem the individual to be> and insert <treat the 
individual as> 

Adam Ingram 
 

222 In section 80, page 28, line 25, leave out <for the purposes of the children’s hearing> 
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Ken Macintosh 
 

185 In section 80, page 28, line 25, after <individual> insert— 

<(  ) is a parent or other person who should, as a result of a family connection 
with the child, be involved in discussion at the children’s hearing,  

(  )> 

Ken Macintosh 
 

186 In section 80, page 28, line 26, at end insert— 

<(3A) A person who is to be treated as a relevant person as a result of a decision of a pre-
hearing panel or children’s hearing will continue to be treated as a relevant person 
unless and until a children’s hearing decides that neither of the conditions in subsection 
(3) apply.> 

Ken Macintosh 
 

187 In section 80, page 28, line 27, leave out <deems the individual to be> and insert <has decided 
that the individual is> 

Ken Macintosh 
 

188 In section 80, page 28, line 28, after first <person> insert <, and no decision has been taken of the 
kind referred to in subsection (3A) resulting in that person ceasing to be treated as a relevant 
person> 

Adam Ingram 
 

154 In section 80, page 28, line 29, leave out from first <of> to <(c.47) in line 30> 

Adam Ingram 
 

155 In section 80, page 28, line 32, at end insert— 

<(  ) any pre-hearing panel held in connection with a children’s hearing mentioned in 
paragraph (a), (b) or (d),> 

After section 80 

Adam Ingram 
 

156 After section 80, insert— 

<Appointment of safeguarder 

(1) A pre-hearing panel may appoint a safeguarder for the child to whom the children’s 
hearing relates. 

(2) A pre-hearing panel must record an appointment made under subsection (1). 

(3) If a pre-hearing panel appoints a safeguarder, it must give reasons for the decision. 

(4) Subsection (1) does not apply where a safeguarder has already been appointed by virtue 
of this section or section 29. 
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(5) A safeguarder appointed under this section is to be treated for the purposes of this Act 
(other than this section) as being appointed by a children’s hearing by virtue of section 
29.> 

Section 82 

Ken Macintosh 
 

189 In section 82, page 29, line 19, leave out subsection (2) and insert— 

<(2) The chairing member of the children’s hearing must determine the age of the person in 
respect of whom the hearing has been arranged based on the declaration of the person 
or, if that person is unable to make such a declaration, the hearing’s determination.> 

Adam Ingram 
 

223 In section 82, page 29, line 21, at end insert— 

<(  ) The chairing member need not comply with the requirement in subsection (2) if the 
chairing member considers that the person would not be capable of understanding the 
question.> 

Adam Ingram 
 

224 Move section 82 to before section 123 

Section 84 

Adam Ingram 
 

225 In section 84, page 30, line 5, leave out from second <the> to <67(2)> in line 6 and insert <a 
children’s hearing arranged by virtue of section 67(2) or (Child fails to attend grounds 
hearing)(2)> 

Adam Ingram 
 

226 In section 84, page 30, line 7, leave out <present at the grounds hearing> 

Adam Ingram 
 

227 In section 84, page 30, line 8, leave out first <the> and insert <each> 

Adam Ingram 
 

228 In section 84, page 30, line 10, leave out first <the> and insert <each> 

Ken Macintosh 
 

190* In section 84, page 30, line 10, at end insert— 

<(c) be satisfied, where the child is considered to have sufficient capacity, that the 
child has had sufficient opportunity to— 

(i) understand the ground, 
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(ii) form a view about whether the ground applies, and 

(iii) obtain such advice and support as the child considers necessary. 

(  ) Where the chairing member is not satisfied that the conditions in paragraph (c) have 
been met, the grounds hearing must consider whether to defer making a decision until 
those conditions have been met.> 

Section 85 

Adam Ingram 
 

229 In section 85, page 30, line 13, leave out from <each> to second <the> in line 14 and insert 
<(subject to sections 73 and 74) each relevant person in relation to the child accept each> 

Section 86 

Adam Ingram 
 

230 In section 86, page 30, leave out lines 25 to 29 and insert <at least one of the grounds specified in 
the statement of grounds is accepted by the child and (subject to sections 73 and 74) each relevant 
person in relation to the child.> 

Adam Ingram 
 

231 In section 86, page 30, line 33, leave out <the grounds hearing must proceed under section 87> 
and insert <section 85(2) and (3) apply.> 

Adam Ingram 
 

232 In section 86, page 30, line 35, leave out <the grounds hearing must proceed under section 89> 
and insert <section 89 applies.> 

Section 87 

Adam Ingram 
 

233 Leave out section 87 

Section 88 

Adam Ingram 
 

234 In section 88, page 31, line 11, leave out <or 87(1)> 

Adam Ingram 
 

191 In section 88, page 31, line 20, leave out subsection (4) 

Adam Ingram 
 

192 In section 88, page 31, line 23, leave out subsections (5) and (6) 
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Section 89 

Adam Ingram 
 

235 In section 89, page 31, line 31, leave out <those grounds that are not accepted are> and insert 
<each ground that is not accepted by the child and (subject to sections 73 and 74) each relevant 
person in relation to the child is> 

Adam Ingram 
 

236 In section 89, page 31, line 33, leave out from beginning to <sheriff> and insert <Subsections 
(2A) and (4) apply if the grounds hearing gives a direction under subsection (1)(a). 

(2A)> 

Adam Ingram 
 

237 In section 89, page 31, line 35, leave out from <any> to <hearing> in line 36 and insert <(subject 
to sections 73 and 74) each relevant person in relation to the child> 

Adam Ingram 
 

238 In section 89, page 31, line 39, leave out subsection (3) 

Adam Ingram 
 

193 In section 89, page 32, line 5, leave out subsection (5) 

After section 89 

Ken Macintosh 
 

194 After section 89, insert— 

<Some grounds not established on application to sheriff 

(1) When making a compulsory supervision requirement a children’s hearing must take into 
account matters that have been accepted by the child and each relevant person or have 
been established on an application made to a sheriff. 

(2) Subject to subsection (5), a children’s hearing may take into account when making a 
compulsory supervision order matters that could have formed the basis for section 65 
grounds that have not been accepted by the child and each relevant person and have not 
been established on an application made to a sheriff. 

(3) Where a children’s hearing takes into account matters referred to in subsection (2) but 
have not been so accepted or established, any of the persons mentioned in subsection (4) 
may require the Principal Reporter to— 

(a) prepare a statement of grounds, including such matters, in accordance with section 
81, and 

(b) refer the case relating to those grounds to the children’s hearing pursuant to 
section 84. 

(4) The persons who may require the Principal Reporter to act in terms of subsection (3) 
are— 
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(a) the child, 

(b) any relevant person in relation to the child, or 

(c)  if a safeguarder has been appointed, the safeguarder. 

 (5) When making a compulsory supervision order a children’s hearing must not take into 
account matters that formed the basis for section 65 grounds but that were found not to 
be established by the sheriff following a hearing of evidence on an application that has 
been dealt with under section 104.> 

Section 90 

Adam Ingram 
 

239 Leave out section 90 and insert— 

<No grounds accepted 

 Where none of the grounds in the statement of grounds is accepted by the child and 
(subject to sections 73 and 74) each relevant person in relation to the child, section 89 
applies.> 

Section 91 

Ken Macintosh 
 

195 In section 91, page 32, line 22, at end insert— 

<(  ) inform the child of the child’s right to legal advice.> 

Adam Ingram 
 

240 Leave out section 91 

Section 92 

Adam Ingram 
 

241 Leave out section 92 

Section 93 

Adam Ingram 
 

242 In section 93, page 32, line 33, leave out <This section> and insert <Subsection (2)> 

Adam Ingram 
 

243 In section 93, page 32, line 34, leave out <present at the hearing> 

Adam Ingram 
 

244 In section 93, page 32, line 36, after <84(1)> insert <in relation to a ground> 
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Adam Ingram 
 

245 In section 93, page 33, line 3, leave out from beginning to <grounds> in line 4 

Adam Ingram 
 

246 In section 93, page 33, line 5, at end insert <in relation to the ground.> 

Adam Ingram 
 

247 In section 93, page 33, line 7, leave out from second <in> to <not> and insert <as respects the 
person who would not be> 

Adam Ingram 
 

248 In section 93, page 33, line 8, at end insert— 

<(  ) If the grounds hearing gives a direction under subsection (2)(a), the chairing member 
must— 

(a) in so far as is reasonably practicable comply with the requirement in paragraph (a) 
of section 89(2A), and 

(b) comply with the requirement in paragraph (b) of that section. 

(  ) If the grounds hearing gives a direction under subsection (2)(a), section 89(4) applies.> 

Section 94 

Adam Ingram 
 

249 Leave out section 94 

Section 95 

Adam Ingram 
 

250 Leave out section 95 

After section 95 

Adam Ingram 
 

251 After section 95, insert— 

<Child fails to attend grounds hearing 

(1) This section applies where— 

(a) a child fails to attend a grounds hearing arranged by virtue of section 67(2) or 
subsection (2), and 

(b) the child was not excused from attending the grounds hearing. 

(2) The grounds hearing may require the Principal Reporter to arrange another grounds 
hearing. 

(3) Section 89(4) applies.> 
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Section 96 

Adam Ingram 
 

252 In section 96, page 33, line 31, leave out <or 92(2)> 

Adam Ingram 
 

253 In section 96, page 33, line 33, leave out from <application> to end of line 34 and insert 
<disposal of the application to the sheriff to which it relates.> 

Adam Ingram 
 

254 In section 96, page 33, line 37, at end insert— 

<(  ) If the children’s hearing is satisfied that the nature of the child’s circumstances is such 
that for the protection, guidance, treatment or control of the child it is necessary that a 
further interim supervision treatment order be made, the children’s hearing may make a 
further interim supervision treatment order in relation to the child.> 

Adam Ingram 
 

255 In section 96, page 33, line 39, leave out <respect of> and insert <relation to> 

Section 97 

Ken Macintosh 
 

369 In section 97, page 34, line 5, after <authority> insert— 

<(ii) a health board, or 

(iii) another agency,> 

Adam Ingram 
 

256 In section 97, page 34, line 26, leave out <respect of> and insert <relation to> 

Adam Ingram 
 

257 In section 97, page 34, line 29, after <one> insert <or more> 

Ken Macintosh 
 

196 In section 97, page 34, line 31, at end insert— 

<(  ) the child has been provided with independent legal advice.> 

Adam Ingram 
 

258 In section 97, page 35, line 1, after <one> insert <or more> 

Ken Macintosh 
 

197 In section 97, page 35, line 4, at end insert— 
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<(  ) the child has been provided with independent legal advice.> 

Adam Ingram 
 

259 In section 97, page 35, line 12, after <with> insert— 

<( ) where the order has not been continued,> 

Adam Ingram 
 

260 In section 97, page 35, line 14, at end insert— 

<(b) where the order has been continued, whichever of the following first occurs— 

(i) the end of the period for which the order was last continued, 

(ii) the day on which the child attains the age of 18 years.> 

Adam Ingram 
 

261 Move section 97 to before section 81 

Section 98 

Adam Ingram 
 

262 Move section 98 to before section 81 

Section 99 

Adam Ingram 
 

263 In section 99, page 35, line 27, leave out <specified in the authorisation> 

Adam Ingram 
 

264 Move section 99 to before section 81 

Section 100 

Adam Ingram 
 

265 In section 100, page 36, line 3, leave out <the beginning of> 

Adam Ingram 
 

332 In section 100, page 36, line 3, at end insert— 

<(  ) the disposal by the sheriff of an application under Part 10 relating to the child,> 

Adam Ingram 
 

267 In section 100, page 36, line 7, leave out <Section 97(3) to (6)> and insert <Subsections (3) to (6) 
(except subsection (5)(a)) of section 97> 
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Adam Ingram 
 

268 Move section 100 to before section 81 

Section 101 

Ken Macintosh 
 

198 Leave out section 101 

Adam Ingram 
 

269 Move section 101 to before section 81 

Section 102 

Adam Ingram 
 

270 In section 102, page 37, line 8, leave out <means, in relation to a child> and insert <, in relation 
to a child, means> 

Adam Ingram 
 

271 In section 102, page 37, leave out lines 14 and 15 

Adam Ingram 
 

272 In section 102, page 37, line 24, after <one> insert <or more> 

Adam Ingram 
 

273 In section 102, page 37, line 39, leave out <taken to the place of safety> and insert <detained in 
pursuance of the warrant> 

Adam Ingram 
 

274 In section 102, page 37, line 39, at end insert— 

<(  ) where the warrant is granted by the sheriff under section 106(8), the period 
beginning with the granting of the warrant and ending with the earlier of— 

(i) the beginning of the continued hearing, or 

(ii) the expiry of the period of 14 days beginning with the day on which the 
child is first detained in pursuance of the warrant,> 

Adam Ingram 
 

275 In section 102, page 38, line 1, after <sheriff> insert <under any other provision> 

Adam Ingram 
 

276 In section 102, page 38, line 6, leave out <taken to the place of safety> and insert <detained in 
pursuance of the warrant> 
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Adam Ingram 
 

277 In section 102, page 38, line 13, leave out <taken to the place of safety> and insert <detained in 
pursuance of the warrant> 

Adam Ingram 
 

278 In section 102, page 38, line 15, leave out from beginning to <hearing> in line 18 and insert <the 
children’s hearing or, as the case may be, proceedings before the sheriff> 

Adam Ingram 
 

279 Move section 102 to before section 81 

Section 103 

Adam Ingram 
 

280 In section 103, page 38, line 31, leave out <(including by adding measures)> 

Adam Ingram 
 

333 In section 103, page 38, leave out lines 38 and 39 and insert— 

<(  ) the disposal by the sheriff of the application under this Part relating to the child,>  

Adam Ingram 
 

282 In section 103, page 39, line 1, leave out <end> and insert <expiry> 

Adam Ingram 
 

283 In section 103, page 39, line 3, leave out subsections (6) and (7) 

After section 103 

Adam Ingram 
 

284 After section 103, insert— 

<Further extension or variation of interim compulsory supervision order 

(1) This section applies where an interim compulsory supervision order is— 

(a) extended, or extended and varied, under section 103(4), or 

(b) further extended, or further extended and varied, under subsection (4). 

(2) The Principal Reporter may, before the expiry of the order, apply to the sheriff for a 
further extension of the order. 

(3) The Principal Reporter may, at the same time as applying for a further extension of the 
order, apply to the sheriff for the order to be varied. 
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(4) The sheriff may further extend, or further extend and vary, the order if the sheriff is 
satisfied that the nature of the child’s circumstances is such that for the protection, 
guidance, treatment or control of the child it is necessary that the order be further 
extended or, as the case may be, further extended and varied. 

(5) An order that is further extended, or further extended and varied, ceases to have effect 
on the occurrence of whichever of the following first occurs— 

(a) the disposal by the sheriff of the application under this Part relating to the child, 

(b) a day specified in the order, or 

(c) the expiry of the period of 22 days beginning with the day on which the order is 
further extended or, as the case may be, further extended and varied.> 

Adam Ingram 
 

285 After section 103, insert— 

<Sheriff’s power to make interim compulsory supervision order 

(1) This section applies where— 

(a) a child is not subject to an interim compulsory supervision order, and 

(b) an application to the sheriff under this Part relating to the child has been made but 
not determined. 

(2) If the sheriff is satisfied that the nature of the child’s circumstances is such that for the 
protection, guidance, treatment or control of the child it is necessary that an interim 
compulsory supervision order be made, the sheriff may make an interim compulsory 
supervision order in relation to the child. 

(3) An order under this section ceases to have effect on the occurrence of whichever of the 
following first occurs— 

(a) the disposal by the sheriff of the application, or 

(b) the expiry of the period of 22 days beginning with the day on which the order is 
made.> 

Section 104 

Adam Ingram 
 

286 In section 104, page 39, line 16, leave out from second <to> to end of line 17 and insert <by 
virtue of section 89(1)(a) or 93(2)(a).> 

Section 105 

Adam Ingram 
 

287 In section 105, page 39, line 23, leave out from <a> to end of line 25 and insert <the ground 
mentioned in section 65(2)(j) is established in relation to a child.> 
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Section 106 

Adam Ingram 
 

288 In section 106, page 39, line 32, leave out from second <to> to end of line 33 and insert <by 
virtue of section 89(1)(a) or 93(2)(a).> 

Adam Ingram 
 

289 In section 106, page 39, line 35, leave out <or rules under section 170.> 

Adam Ingram 
 

290 In section 106, page 40, line 1, leave out from beginning to <(c.46)> in line 2 and insert <the 
hearing relates to the ground mentioned in section 65(2)(b), (c), (d) or (g)> 

Adam Ingram 
 

291 In section 106, page 40, line 10, leave out <or rules under section 170.> 

Adam Ingram 
 

292 In section 106, page 40, line 11, leave out from beginning to <or> in line 13 and insert <If> 

Adam Ingram 
 

293 In section 106, page 40, line 14, leave out from <attend> to first <The> in line 15 and insert 
<attend the> 

Adam Ingram 
 

294 In section 106, page 40, line 15, at end insert— 

<(7) Subsection (8) applies if— 

(a) the hearing of the application is to be continued to another day, and 

(b) the sheriff is satisfied that there is reason to believe that the child will not attend 
on that day. 

(8) The sheriff may grant a warrant to secure attendance in relation to the child.> 

Section 107 

Adam Ingram 
 

295 In section 107, page 40, line 17, leave out from second <to> to end of line 18 and insert <by 
virtue of section 89(1)(a) or 93(2)(a).> 

Ken Macintosh 
 

199 In section 107, page 40, line 22, leave out subsection (4) 

 16

993



Section 109 

Adam Ingram 
 

296 In section 109, page 40, line 32, leave out <or 90(2)(a)> 

Adam Ingram 
 

334 In section 109, page 40, line 35, leave out <was present at the grounds hearing> and insert <is 
present at the hearing before the sheriff.> 

Section 110 

Adam Ingram 
 

335 In section 110, page 41, line 9, leave out <was present at the grounds hearing> and insert <is 
present at the hearing before the sheriff.> 

Adam Ingram 
 

299 In section 110, page 41, line 20, after <of> insert <the period of> 

Section 111 

Adam Ingram 
 

300 In section 111, page 41, line 25, leave out <, 90(2)(a)> 

Adam Ingram 
 

301 In section 111, page 41, line 26, at beginning insert <before the application is determined,> 

Adam Ingram 
 

302 In section 111, page 41, line 31, leave out <Principal Reporter must terminate the order or 
warrant> and insert <order or, as the case may be, warrant ceases to have effect on the 
withdrawal of the application.> 

Section 112 

Adam Ingram 
 

303 In section 112, page 41, line 37, at end insert <and> 

Adam Ingram 
 

304 In section 112, page 42, line 1, leave out from <and> to end of line 2 
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Section 113 

Adam Ingram 
 

305 In section 113, page 42, line 13, at end insert— 

<(  ) If the sheriff makes an interim compulsory supervision order under subsection (3) 
specifying that the child is to reside at a place of safety, the children’s hearing must be 
arranged to take place no later than the third day after the day on which the child begins 
to reside at the place of safety.> 

Section 114 

Adam Ingram 
 

306 In section 114, page 42, line 17, after <ground> insert <(other than the ground mentioned in 
section 65(2)(j) if the case was remitted to the Principal Reporter under section 49 of the Criminal 
Procedure (Scotland) Act 1995)> 

After section 115 

Adam Ingram 
 

307 After section 115, insert— 

<Child’s duty to attend review hearing unless excused 

(1) This section applies where— 

(a) a hearing is to be held by virtue of section 115(2) for the purpose of reviewing a 
grounds determination, and 

(b) the person who is the subject of the grounds determination is a child. 

(2) The child must attend the hearing unless the child is excused by the sheriff on a ground 
mentioned in section 106(3). 

(3) The child may attend the hearing even if the child is excused under subsection (2).> 

Adam Ingram 
 

308 After section 115, insert— 

<Child and relevant person: representation at review hearing 

(1) This section applies where a hearing is to be held by virtue of section 115(2) for the 
purpose of reviewing a grounds determination. 

(2) The person who is the subject of the grounds determination (“P”) may be represented at 
the hearing by another person. 

(3) A relevant person in relation to P (or, where P is no longer a child, a person who was a 
relevant person in relation to P at the time the grounds determination was made) may be 
represented at the hearing by another person. 

(4) A person representing P or the relevant person (or person who was a relevant person) at 
the hearing need not be a solicitor or advocate.> 
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Section 117 

Adam Ingram 
 

309 In section 117, page 43, line 17, leave out subsection (2) and insert— 

<(2) If the person to whom the grounds determination relates is still a child, the sheriff 
must— 

(a) if a compulsory supervision order is in force in relation to the child, require a 
review of the compulsory supervision order, 

(b) otherwise, direct the Principal Reporter to arrange a children’s hearing for the 
purpose of considering whether a compulsory supervision order should be made in 
relation to the child.> 

Section 118 

Ken Macintosh 
 

200 In section 118, page 43, line 37, leave out <supervision or guidance> and insert <the provision of 
services by the relevant local authority> 

Ken Macintosh 
 

201 In section 118, page 44, line 1, leave out subsections (3) to (5) and insert— 

<(  ) If the sheriff is satisfied that the child requires the provision of services by the relevant 
local authority, the sheriff must order that the child is to be treated as a child in need for 
the purposes of section 22 of the 1995 Act. 

(  ) The definition of a child in need in section 93 of the 1995 Act is amended by schedule 5 
to this Act.> 

Adam Ingram 
 

310 In section 118, page 44, line 4, leave out subsection (4) and (5) and insert— 

<(  ) Where the sheriff makes such an order, the relevant local authority for the child must 
give such supervision or guidance as the child will accept.> 

Section 119 

Adam Ingram 
 

311 In section 119, page 44, line 18, leave out from <direct> to end of line 23 and insert— 

<(i) if a compulsory supervision order is in force in relation to the child, require 
a review of the compulsory supervision order, 

(ii) otherwise, direct the Principal Reporter to arrange a children’s hearing for 
the purpose of considering whether a compulsory supervision order should 
be made in relation to the child.> 
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Section 120 

Adam Ingram 
 

312 In section 120, page 44, line 34, leave out <87(1)> 

Adam Ingram 
 

313 In section 120, page 45, line 5, leave out <, 78(3)(a), 88(5) or 121(5)> and insert <or 78(3)(a)> 

Adam Ingram 
 

314 In section 120, page 45, line 8, leave out <78(3)(b), 88(6) or 121(6)> and insert <or 78(3)(b)> 

Section 121 

Adam Ingram 
 

157 In section 121, page 45, line 23, leave out subsection (4) 

Adam Ingram 
 

158 In section 121, page 45, line 26, leave out subsections (5) and (6) 

Section 122 

Adam Ingram 
 

338 Leave out section 122 

Before section 123 

Adam Ingram 
 

63 Before section 123, insert— 

<Confirmation that child given opportunity to express views before hearing 

(1) This section applies where a children’s hearing is held in relation to a child by virtue of 
this Act. 

(2) The chairing member of the children’s hearing must ask the child whether the 
documents provided to the child by virtue of rules made under section 170 accurately 
reflect any views expressed by the child. 

(3) The chairing member need not comply with subsection (2) if, taking account of the age 
and maturity of the child, the chairing member considers that it would not be appropriate 
to do so.> 

Adam Ingram 
 

159 Before section 123, insert— 
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<General power of children’s hearing to grant warrant to secure attendance 

(1) This section applies where in relation to a child— 

(a) a children’s hearing has been or is to be arranged, or 

(b) a hearing is to take place under Part 10. 

(2) On the application of the Principal Reporter, any children’s hearing may on cause shown 
grant a warrant to secure the attendance of the child at the children’s hearing or, as the 
case may be, the hearing under Part 10.> 

Section 123 

Adam Ingram 
 

339 Leave out section 123 and insert— 

<Compulsory supervision order: requirement to review 

(1) This section applies where a children’s hearing is making, varying or continuing a 
compulsory supervision order. 

(2) Where the order being made contains a movement restriction condition (or the order is 
being varied so as to include such a condition), the children’s hearing must require the 
order to be reviewed by a children’s hearing on a day or within a period specified in the 
order. 

(3) In any other case, the children’s hearing may require the order to be so reviewed.> 

Section 124 

Adam Ingram 
 

160 Leave out section 124 

After section 124 

Adam Ingram 
 

340 After section 124, insert— 

<Contact orders and permanence orders 

Review of contact direction 

(1) This section applies where, in relation to a child— 

(a) a children’s hearing— 

(i) makes a compulsory supervision order, 

(ii) makes an interim compulsory supervision order or a medical examination 
order which is to have effect for more than 5 working days, or 

(ii) continues or varies a compulsory supervision order under section 135, 

(b) the order contains (or is varied so as to contain) a measure of the type mentioned 
in section 97(2)(g) or 101(2)(e) (“a contact direction”), and 

(c) an order mentioned in subsection (2) is in force. 
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(2) The orders are— 

(a) a contact order regulating contact between an individual (other than a relevant 
person in relation to the child) and the child, or 

(b) a permanence order which specifies arrangements for contact between such an 
individual and the child. 

(3) The Principal Reporter must arrange a children’s hearing for the purpose of reviewing 
the contact direction. 

(4) The children’s hearing is to take place no later than 5 working days after the children’s 
hearing mentioned in subsection (1)(a). 

(5) The children’s hearing may— 

(a) confirm the decision of the children’s hearing mentioned in subsection (1)(a), or 

(b) vary the compulsory supervision order, interim compulsory supervision order or 
medical examination order (but only by varying or removing the contact 
direction). 

(6) Sections 72 and 73 do not apply in relation to a children’s hearing arranged by virtue of 
subsection (3).> 

Adam Ingram 
 

341 After section 124, insert— 

<Referral where failure to provide education for excluded pupil 

Referral where failure to provide education for excluded pupil 

(1) This section applies where it appears to a children’s hearing that— 

(a) an education authority has a duty under section 14(3) of the Education (Scotland) 
Act 1980 (c.44) (education authority’s duty to provide education for child 
excluded from school) in relation to the child to whom the children’s hearing 
relates, and 

(b) the authority is failing to comply with the duty. 

(2) The children’s hearing may require the National Convener to refer the matter to the 
Scottish Ministers. 

(3) If a requirement is made under subsection (2), the National Convener must— 

(a) make a referral to the Scottish Ministers, and 

(b) give a copy of it to the education authority to which it relates and the Principal 
Reporter.> 

Section 126 

Adam Ingram 
 

161 In section 126, page 47, line 1, leave out <12(1)> and insert <12(1A)> 

Adam Ingram 
 

162 In section 126, page 47, line 3, leave out from <for> to <already> in line 5 and insert <, and 
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(  ) a compulsory supervision order is> 

After section 126 

Adam Ingram 
 

163 After section 126, insert— 

<Case remitted under section 49 of Criminal Procedure (Scotland) Act 1995 

(1) This section applies where, in relation to a child— 

(a) a court remits a case under section 49 of the Criminal Procedure (Scotland) Act 
1995 to the Principal Reporter to arrange for the disposal of the case by a 
children’s hearing, and 

(b) a compulsory supervision order is in force in relation to the child. 

(2) The Principal Reporter must initiate a review of the compulsory supervision order. 

(3) A certificate signed by the clerk of the court stating that the child has pled guilty to, or 
been found guilty of, the offence to which the case relates is conclusive evidence for the 
purposes of the children’s hearing held for the purposes of reviewing the order that the 
offence was committed by the child. 

(4) This Act applies as if the plea of guilty, or the finding of guilt, were a determination of 
the sheriff under section 113 that the ground in section 65(2)(j) was established in 
relation to the child.> 

Section 130 

Adam Ingram 
 

342 In section 130, page 48, line 23, leave out <relevant local authority for the child> and insert 
<implementation authority> 

Section 131 

Adam Ingram 
 

343 In section 131, page 48, line 29, at end insert <(which has not ceased to have effect by virtue of 
section 145(5))> 

Section 133 

Adam Ingram 
 

315 In section 133, page 49, line 5, leave out <123 and 126 to 132> and insert <117, 119, 123, 126 to 
132 and 140> 

Adam Ingram 
 

344 In section 133, page 49, line 14, leave out <request the relevant local authority for the child> and 
insert <require the implementation authority> 
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Adam Ingram 
 

345 In section 133, page 49, line 15, leave out <local authority has prepared> and insert <authority 
has prepared in relation to the child> 

Adam Ingram 
 

346 In section 133, page 49, line 16, leave out <local> 

Adam Ingram 
 

347 In section 133, page 49, line 16, at end insert— 

<(4A) The Principal Reporter may require the implementation authority to give the Principal 
Reporter a report on— 

(a) the child generally, 

(b) any particular matter relating to the child specified by the Principal Reporter. 

(4B) The implementation authority may include in a report given to the Principal Reporter 
under subsection (4) or (4A) information given to the authority by another person.> 

Adam Ingram 
 

348 In section 133, page 49, line 17, leave out subsection (5) 

Section 134 

Adam Ingram 
 

349 In section 134, page 49, line 23, leave out subsection (2) and insert— 

<(2) On determining the review under section 135(3), the children’s hearing must prepare a 
report providing advice about the circumstances to which the review relates for— 

(a) the implementation authority, and 

(b) any court that requires (or may subsequently require) to come to a decision about 
an application of the type mentioned in section 127(2)(c) or (e).> 

Adam Ingram 
 

350 In section 134, page 49, line 26, leave out subsection (3) 

Adam Ingram 
 

351 In section 134, page 49, line 29, at beginning insert <If an application of the type mentioned in 
section 127(2)(c) or (e) is (or has been) made,> 

Adam Ingram 
 

352 In section 134, page 49, line 30, leave out <or adoption> 

Adam Ingram 
 

353 Move section 134 to after section 136 
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Section 135 

Adam Ingram 
 

316 In section 135, page 49, line 39, leave out <(including by adding or removing measures)> 

Adam Ingram 
 

317 In section 135, page 50, line 1, at end insert <for a period not exceeding one year> 

Ken Macintosh 
 

370 In section 135, page 50, line 11, at end insert— 

<(6A) If the children’s hearing terminates the compulsory supervision order, and a children’s 
hearing had exercised its power under section 3 of the Rehabilitation of Offenders Act 
1974 (c.53) to order that the establishment or deemed establishment of a ground be 
treated for the purposes of that Act as a conviction, the children’s hearing must review 
the order under that Act and make a determination on whether the child should be 
treated forthwith as a rehabilitated child.> 

Adam Ingram 
 

318 In section 135, page 50, line 15, leave out subsection (8) 

Adam Ingram 
 

164 In section 135, page 50, line 21, leave out <124> and insert <72(2), 73(2) or 78> 

Section 136 

Adam Ingram 
 

165 In section 136, page 50, line 32, leave out subsection (3) 

Adam Ingram 
 

166 In section 136, page 50, line 35, leave out subsections (4) and (5) 

After section 136 

Adam Ingram 
 

319 After section 136, insert— 

<Review of relevant person determination 

Review of determination that person be deemed a relevant person 

(1) This section applies where, in relation to a child— 

(a) a children’s hearing determines a review of a compulsory supervision order by 
varying or continuing the order, 

(b) an individual is deemed to be a relevant person by virtue of section 80, and 

 25

1002



(c) it appears to the children’s hearing that the individual may no longer have (nor 
recently have had) a significant involvement in the upbringing of the child. 

(2) The children’s hearing must review whether the individual should continue to be 
deemed to be a relevant person in relation to the child. 

(3) If the children’s hearing considers that it is appropriate to do so, the children’s hearing 
may defer determining the review under subsection (2) until a subsequent children’s 
hearing under this section. 

(4) Otherwise, if the children’s hearing determines that the individual does not have (and 
has not recently had) a significant involvement in the upbringing of the child then— 

(a) the children’s hearing must direct that the individual is no longer to be deemed to 
be a relevant person, and 

(b) section 80(4) ceases to apply in relation to the individual (except in relation to any 
appeal arising from the determination mentioned in subsection (1)(a)).> 

Ken Macintosh 
 

371 After section 136, insert— 

<Powers of children’s hearing where compulsory supervision order no longer has 
effect under section 97(7)(b) 

Where a compulsory supervision order no longer has effect by virtue of section 97(7)(b) 
and a children’s hearing has exercised its power under section 3 of the Rehabilitation of 
Offenders Act 1974 (c.53) to order that the establishment or deemed establishment of a 
ground be treated for the purposes of that Act as a conviction, the children’s hearing 
must review that order and make a determination on whether the person to whom the 
review relates should be treated forthwith as a rehabilitated person.>  

Section 140 

Adam Ingram 
 

320 In section 140, page 52, line 12, leave out from <determine> to <to> and insert <require that a 
further review of the compulsory supervision order> 

Section 144 

Adam Ingram 
 

354 In section 144, page 53, line 25, at end insert— 

<(  ) prescribe the maximum period for which a restriction may have effect,> 

Adam Ingram 
 

355 In section 144, page 53, line 33, at end insert— 

<(  ) Regulations under subsection (1) are subject to the affirmative procedure.>  
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Section 145 

Adam Ingram 
 

356 In section 145, page 54, line 14, leave out from <of> to <worker”)> in line 15 

Adam Ingram 
 

357 In section 145, page 54, line 18, leave out <worker> and insert <work officer> 

Adam Ingram 
 

358 In section 145, page 54, line 19, leave out <worker> and insert <work officer> 

Adam Ingram 
 

359 In section 145, page 54, line 20, leave out <worker> and insert <work officer> 

Adam Ingram 
 

360 In section 145, page 54, line 25, leave out <worker> and insert <work officer> 

Section 146 

Adam Ingram 
 

361 In section 146, page 55, line 20, at end insert— 

<(  ) Regulations under subsection (1) are subject to the affirmative procedure.> 

Section 147 

Adam Ingram 
 

362 In section 147, page 55, line 25, at end insert— 

<(  ) imposing requirements on the implementation authority in relation to a 
compulsory supervision order or an interim compulsory supervision order,> 

Adam Ingram 
 

363 In section 147, page 55, line 26, after <child> insert <in relation to a medical examination order 
or a warrant to secure attendance> 

Adam Ingram 
 

364 In section 147, page 55, line 27, at end insert— 

<(  ) Regulations under subsection (1) are subject to the affirmative procedure.> 
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Section 150 

Adam Ingram 
 

372 In section 150, page 57, line 3, leave out <of the relevant local authority for the child> 

Section 151 

Ken Macintosh 
 

202 In section 151, page 57, line 32, at end insert— 

<(  ) substitute for the disposal by the children’s hearing any requirements that could 
have been imposed by the hearing.> 

Section 155 

Ken Macintosh 
 

203 In section 155, page 58, line 32, leave out <deemed> and insert <treated as> 

Adam Ingram 
 

321 In section 155, page 58, line 33, at end insert— 

<(b) a determination of a review under section (Review of determination that person be 
deemed a relevant person)(2) that an individual is to continue to be deemed, or no 
longer to be deemed, a relevant person in relation to a child.> 

Adam Ingram 
 

322 In section 155, page 58, leave out line 38 

Adam Ingram 
 

323 In section 155, page 59, line 1, leave out <(b) to (d)> and insert <(a) to (c)> 

Adam Ingram 
 

324 In section 155, page 59, line 5, leave out from beginning to second <determination> in line 7 and 
insert— 

<(a) quash the determination, and 

(b) where the determination is a determination of a pre-hearing panel or children’s 
hearing under section 80>   

Ken Macintosh 
 

204 In section 155, page 59, line 5, leave out <deemed to be> and insert <to be treated as> 

Ken Macintosh 
 

205 In section 155, page 59, line 8, leave out <deemed> and insert <treated as> 
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Ken Macintosh 
 

206 In section 155, page 59, line 8, leave out <deeming the individual to be> and insert <providing 
that the individual be treated as> 

Adam Ingram 
 

325 In section 155, page 59, line 9, at end insert— 

<(  ) Where the sheriff makes an order under subsection (4)(b), section 80(4) applies to the 
individual as if a pre-hearing panel had deemed the individual to be a relevant person.> 

Section 156 

Adam Ingram 
 

373 In section 156, page 59, line 26, leave out <of the relevant local authority for the child> 

Section 159 

Ken Macintosh 
 

207 In section 159, page 61, line 37, at end insert— 

<(  ) Where a local authority makes an application under subsection (2), that authority 
remains responsible for the child in respect of whom the duty is imposed until the sheriff 
has made a determination.> 

Ken Macintosh 
 

208 In section 159, page 62, line 9, at end insert— 

<(  ) Where another local authority is determined as the relevant local authority for the child 
under subsection (6), the local authority that made the application under subsection (2) 
may recover from the relevant authority the costs of the care of the child from the date 
of the application until the date of the sheriff’s determination.> 

Section 165 

Ken Macintosh 
 

209 In section 165, page 65, line 14, after first <Reporter> insert <, the child, any relevant person in 
relation to the child or, if a safeguarder had been appointed, the safeguarder,> 

Ken Macintosh 
 

210 In section 165, page 65, line 14, leave out second <the Principal Reporter> and insert <that 
person> 

Ken Macintosh 
 

211 In section 165, page 65, line 16, leave out <the Principal Reporter> and insert <that person> 
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Ken Macintosh 
 

212 In section 165, page 65, line 22, at end insert— 

<(  ) Where the prosecutor refuses to comply with the request the person who made the 
request may apply to the sheriff for an order requiring the prosecutor to produce to the 
court such evidence and, if the sheriff considers that the evidence is likely to assist in 
determining the application, the sheriff may disclose it to the parties subject to such 
conditions as the sheriff sees fit.> 

Section 170 

Adam Ingram 
 

167 In section 170, page 69, line 24, at end insert— 

<(za) specifying matters that may be determined by pre-hearing panels,> 

Section 171 

Elizabeth Smith 
 

329 In section 171, page 70, line 11, at end insert— 

<(A1) A children’s hearing must disclose to— 

(a) a parent having responsibilities or parental rights under Part 1 of the 1995 Act in 
relation to the child to whom the hearing relates, 

(b) a parent having parental responsibility for the child under Part 1 of the Children 
Act 1989 (c.41), 

all information relevant to the child’s case (including an explanation of what has taken 
place at proceedings before the hearing) and the reasons for decisions made by the 
hearing.> 

Ken Macintosh 
 

213 In section 171, page 70, line 12, leave out subsections (1) and (2) and insert— 

<(1) Subject to subsection (2), a children’s hearing must disclose to the child, any relevant 
person in relation to the child and, if a safeguarder has been appointed, the safeguarder, 
all information relevant to the hearing’s decision. 

(2) A children’s hearing may, by way of exception, withhold information from such persons 
as mentioned in subsection (1) if— 

(a) the hearing considers that disclosure would result in a real possibility of 
significant harm to the child, 

(b) after weighing the interests of the child in having the material disclosed, the extent 
of the risk of harm and potential gravity of such harm, the hearing is satisfied that 
the interests of the child require non-disclosure, and 

(c) the considerations in paragraphs (a) and (b) are not outweighed by the interest of 
other parties in having an opportunity to see and respond to the material, taking 
into account its importance to the issues before the hearing.> 
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Elizabeth Smith 
 

330 In section 171, page 70, line 12, at beginning insert <Subject to subsection (A1),> 

After section 177 

Adam Ingram 
 

331 After section 177, insert— 

<Places of safety 

Places of safety: restrictions on use of police stations 

(1) This section applies where a person is authorised or required under this Act to keep or 
detain a child in a place of safety. 

(2) A child may be kept or detained in a police station only if it is not reasonably practicable 
to keep or detain the child in a place of safety which is not a police station. 

(3) Where a child is being kept or detained in a police station, the person must take steps to 
identify a place of safety which is not a police station and transfer the child to that place 
as soon as is reasonably practicable.> 

Section 178 

Ken Macintosh 
 

214 In section 178, page 74, line 4, after <authorisation> insert <or movement restriction order> 

Ken Macintosh 
 

215 In section 178, page 74, line 21, after <authorisation> insert <or movement restriction order> 

Section 179 

Adam Ingram 
 

365 In section 179, page 80, line 1, at end insert— 

<(  ) a referral under section (Referral where failure to provide education for excluded 
pupil).> 

Section 184 

Robin Harper 
 

66 In section 184, page 81, line 3, leave out <16> and insert <18> 

Robin Harper 
 

67 In section 184, page 81, line 4, leave out subsections (2) to (4) 
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Christina McKelvie 
 

336 In section 184, page 81, line 6, at end insert— 

<(2A) Subsection (2B) applies where a person becomes 16 years of age— 

(a) after section 64 applies in relation to the person, but 

(b) before a relevant event. 

(2B) For the purposes of the application of this Act to the person, references in this Act to a 
child include references to the person until a relevant event occurs. 

(2C) A relevant event is— 

(a) the making of a compulsory supervision order in relation to the person,  

(b) the notification of the person under section 66(3) that the question of whether a 
compulsory supervision order should be made in respect of the person will not be 
referred to a children’s hearing, or 

(c) the discharge of the referral.> 

Christina McKelvie 
 

337 In section 184, page 81, line 8, at end insert <, or 

(b) a compulsory supervision order is made in respect of a person on or after the 
person becomes 16 years of age.> 

Adam Ingram 
 

169 In section 184, page 81, line 13, at end insert— 

<(5) Subsection (6) applies where a case is remitted to the Principal Reporter under section 
49(7)(b) of the Criminal Procedure (Scotland) Act 1995. 

(6) For the purposes of the application of this Act to the person whose case is remitted, 
references in this Act to a child include references to the person until whichever of the 
following first occurs— 

(a) a children’s hearing or the sheriff discharges the referral, 

(b) a compulsory supervision order made in respect of the person is terminated, or 

(c) the person becomes 18 years of age.> 

Section 185 

Adam Ingram 
 

326 In section 185, page 81, line 16, after <parent> insert <or guardian> 

Adam Ingram 
 

327 In section 185, page 81, line 19, at end insert— 

<(  ) a person having parental responsibilities or parental rights by virtue of section 
11(12) of the 1995 Act,> 
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Ken Macintosh 
 

216 In section 185, page 81, line 32, at end insert— 

<(  ) a person who a pre-panel hearing or children’s hearing has decided is a relevant 
person and who has not ceased to be a relevant person.> 

Section 187 

Adam Ingram 
 

374 In section 187, page 82, line 16, leave out <an> and insert <the> 

Adam Ingram 
 

366 In section 187, page 82, line 17, after <(c.49)> insert <by— 

(a) in relation to a compulsory supervision order or an interim compulsory 
supervision order, the implementation authority, 

(b) in relation to a medical examination order or a warrant to secure 
attendance, the relevant local authority for the child to whom the order or 
warrant relates,> 

Adam Ingram 
 

367 In section 187, page 82, line 22, at end insert— 

 <“contact order” has the meaning given by section 11(2)(d) of the 1995 Act,> 

Adam Ingram 
 

368 In section 187, page 83, line 5, at end insert— 

 <“permanence order” has the meaning given by section 80(2) of the Adoption and 
Children (Scotland) Act 2007 (asp 4),> 

Ken Macintosh 
 

217 In section 187, page 83, leave out line 10 

Ken Macintosh 
 

218 In section 187, page 83, line 14, at end insert— 

<(  )  a police station, but only on satisfaction of the conditions set out in section 43(4) 
of the Criminal Procedure (Scotland) Act 1995 (c.46).> 

Adam Ingram 
 

64 In section 187, page 83, line 33, leave out <30(1)> and insert <29(1)> 

Adam Ingram 
 

328 In section 187, page 84, line 14, at end insert— 
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<(  ) References in this Act to varying a compulsory supervision order, an interim 
compulsory supervision order or a medical examination order include varying the order 
by adding or removing measures.> 

Schedule 5 

Ken Macintosh 
 

375* In schedule 5, page 104, line 36, at end insert— 

<Rehabilitation of Offenders Act 1974 (c.53) 

(1) The Rehabilitation of Offenders Act 1974 is amended as follows.  

(2) In section 3 (special provision with respect to certain disposals by children’s hearings 
under the Social Work (Scotland) Act 1968)— 

(a) after the words “section 68 or 85 of that Act” insert “the children’s hearing shall 
have the power to order that”, 

(b)  after the words “treated for those purposes as a sentence” insert “, unless on a 
review under section 135(6A) or section (Powers of children’s hearing where 
compulsory supervision order no longer has effect under section 97(7)(b)) of the 
Children’s Hearing (Scotland) Act 2010 (asp 00) a children’s hearing determines 
that the child or person to whom the review relates should be treated thereafter as 
a rehabilitated child or person”.> 

Ken Macintosh 
 

105 In schedule 5, page 106, line 40, at end insert— 

<Children (Scotland) Act 1995 (c.36) 

(1) The Children (Scotland) Act 1995 is amended as follows. 

(2) In section 17 (duty of local authority to child looked after by them), in subsection (6)(c) 
after “Act” insert “or Part 3 or 4 of the Children’s Hearings (Scotland) Act 2010 (asp 
00) (“the 2010 Act”)”. 

(3) In section 93(4) (interpretation of Part II)— 

(a) after sub-paragraph (iii), the word “or” is repealed, and 

(b) after sub-paragraph (iv), insert “; or 

(v) the sheriff, on terminating a compulsory supervision order 
pursuant to section 118(2)(a) of the 2010 Act, has made an order 
that he is to be treated as a child in need.”.> 

Adam Ingram 
 

170 In schedule 5, page 107, line 2, leave out <12(1)> and insert <12> 

Adam Ingram 
 

171 In schedule 5, page 107, line 3, leave out from <the> to end of line 7 and insert <subsection (1) 
substitute— 

“(1) This section applies where— 
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(a) the sheriff makes an antisocial behaviour order or an interim order in 
respect of a child, and 

(b) the sheriff considers that a section 65 ground (other than the ground 
mentioned in section 65(2)(j)) applies in relation to the child. 

(1A) The sheriff may require the Principal Reporter to arrange a children’s hearing. 

(1B) The sheriff must give the Principal Reporter a section 12 statement if— 

(a) the sheriff makes a requirement under subsection (1A), and 

(b) a compulsory supervision order is not in force in relation to the child. 

(1C) A section 12 statement is a statement— 

(a) specifying which of the section 65 grounds the sheriff considers applies 
in relation to the child, 

(b) setting out the reasons why the sheriff considers the ground applies, and 

(c) setting out any other information about the child which appears to the 
sheriff to be relevant. 

(1D) In this section— 

“compulsory supervision order” has the meaning given by section 97 of 
the Children’s Hearings (Scotland) Act 2010, 

“section 65 ground” means a ground mentioned in section 65(2) of that 
Act.”> 
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Children’s Hearings (Scotland) Bill 
 

4th Groupings of Amendments for Stage 2 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

• a list of any amendments already debated; 
• the text of amendments to be debated on the fourth day of Stage 2 

consideration, set out in the order in which they will be debated.  THIS 
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH 
SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH 
THEY WILL BE DISPOSED OF. 

 
 

Groupings of amendments 

Requirements under Antisocial Behaviour etc. (Scotland) Act 
127, 128, 129, 130, 131, 161, 162, 170, 171 

Cases remitted under section 49 of the Criminal Procedure (Scotland) Act 1995 
132, 133, 134, 135, 136, 137, 306, 163, 169 

Child’s and relevant person’s duty to attend children’s hearing 
138, 139, 140, 141, 142, 143, 144, 145, 146, 147, 148, 153, 192, 313, 314, 158, 160, 
164, 166 

Right to attend children’s hearing 
180, 181, 182 

Relevant persons 
183, 221, 150, 184, 222, 185, 186, 187, 188, 154, 155, 319, 203, 321, 322, 323, 324, 
204, 205, 206, 325, 326, 327, 216 
 

Notes on amendments in group 
 Amendment 324 pre-empts amendment 204 

Secure accommodation authorisations: legal aid 
151, 343, 361, 362, 363, 364 

Pre-hearing panels: other matters to be specified in rules 
152, 167 

Pre-hearing panels: safeguarders 
156 
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Requirement to establish child’s age 
189, 223, 224 

Child fails to attend grounds hearing 
225, 251 

Grounds hearing 
226, 229, 230, 235, 237, 239, 240, 241, 243, 245, 248, 249, 250, 252, 296, 300 

Minor and technical amendments 
227, 228, 231, 232, 233, 234, 236, 242, 244, 246, 247, 255, 256, 257, 258, 261, 262, 
264, 268, 269, 270, 272, 279, 280, 282, 286, 287, 288, 295, 299, 301, 312, 338, 342, 
316, 328 

Grounds to be put to child and relevant person 
190 

Grounds not established by sheriff 
194 

Legal aid and legal representation 
195, 196, 197, 199 

Further interim compulsory supervision order 
253, 254 

Compulsory supervision orders: implementing authority 
369 

Compulsory supervision orders: duration 
259, 260, 317 

Interim compulsory supervision orders: inclusion of secure accommodation 
authorisations 
263, 267 

Interim compulsory supervision orders and warrants: duration and extension 
265, 332, 333, 283, 284, 302, 303, 304 

Medical examination orders 
198 

Places of safety: police stations 
271, 331, 217, 218 

Interim compulsory supervision orders made by sheriff 
285, 305 

Child’s duty to attend court hearings unless excused 
289, 290, 291, 292, 293, 294, 307 
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Grounds accepted before application to sheriff determined: relevant persons 
334, 335 

Review hearings before sheriff: representation 
308 

Reviews of compulsory supervision orders 
309, 311, 315, 344, 345, 346, 347, 348, 349, 350, 351, 352, 353, 320 

Specifying when compulsory supervision order to be reviewed 
339 

Compulsory supervision orders: review of contact directions 
340, 367, 368 

Referral where failure to provide education to excluded pupil 
341, 365 

Compulsory supervision orders: Rehabilitation of Offenders Act 
370, 371, 375 

Movement restriction conditions: regulations 
354, 355 

Chief social work officer 
356, 357, 358, 359, 360, 372, 373, 374, 366 

Determinations of appeals 
202 

Review of requirement imposed on local authority 
207, 208 

Request to prosecutor to give evidence to Principal Reporter 
209, 210, 211, 212 

Disclosure of information 
329, 213, 330 

Legal aid: movement restriction conditions 
214, 215 

Meaning of “child” 
66, 67, 336, 337 

 
Amendments already debated 

 
Views of the child 
With 20 – 63 
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Safeguarders: role and functions 
With 21 – 64 
 
Child protection orders: obligations of local authority 
With 98 - 200, 201, 310, 318, 105 
 

Notes on amendments in group 
 Amendment 201 pre-empts amendment 310 
 
Warrants to secure attendance 
With 125 - 191, 238, 193, 273, 274, 275, 276, 277, 278, 157, 159, 165 
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EDUCATION, LIFELONG LEARNING AND CULTURE COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

25th Meeting, 2010 (Session 3) 
 

Wednesday 6 October 2010 
 

Present: 
 
Alasdair Allan     Claire Baker 
Kenneth Gibson (Deputy Convener)  Ken Macintosh 
Christina McKelvie     Elizabeth Smith 
Margaret Smith     Karen Whitefield (Convener) 
 
Children's Hearings (Scotland) Bill: The Committee considered the Bill at  
Stage 2 (Day 4). 
 

The following amendments were agreed to (without division): 127, 128, 129, 
130, 131, 132, 133, 134, 135, 136, 137, 138, 139, 140, 141, 142, 143, 144, 
145, 146, 147, 148, 182, 221, 150, 151, 152, 153, 222, 154, 155, 156, 223, 
224, 225, 226, 227, 228, 229, 230, 231, 232, 233, 234, 191, 192, 235, 236, 
237, 238, 193, 239, 240, 241, 242, 243, 244, 245, 246, 247, 248, 249, 250, 
251, 252, 253, 254, 255, 256, 257, 258, 259,  
260, 261, 262, 263, 264, 265, 332, 267, 268, 269, 270, 271, 272, 273, 274, 
275, 276, 277, 278, 279, 280, 333, 282, 283, 284, 285, 286, 287, 288, 289, 
290, 291, 292, 293, 294, 295, 296, 334, 335, 299, 300, 301, 302, 303, 304, 
305, 306, 307, 308, 309, 310, 311, 312, 313, 314, 157, 158, 338, 63 and 159. 
 
Amendment 183 was disagreed to (by division: For 3, Against 5, Abstentions 
0). 
 
The following amendments were moved and, with the agreement of the 
Committee, withdrawn: 180, 189, 190, 194, 195, 369 and 198.  
 
The following amendments were pre-empted:  
 
The following amendments were not moved: 181, 184, 185, 186, 187, 188, 196, 
197, 199, 200 and 201. 
 
Sections 71, 74, 75, 76, 79, 81, 83, 98, 101, 108, 115 and 116 were agreed to 
without amendment. 
 
Sections 69, 70, 72, 73, 77, 78, 80, 82, 84, 85, 86, 88, 89, 90, 93, 96, 97, 99, 
100, 102, 103, 104, 105, 106, 107, 109, 110, 111, 112, 113, 114, 117, 118, 
119, 120 and 121 were agreed to as amended. 

 
The Committee ended consideration of the Bill for the day, amendment 159 having 
been agreed to. 
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Scottish Parliament 

Education, Lifelong Learning and 
Culture Committee 

Wednesday 6 October 2010 

[The Convener opened the meeting at 09:31] 

Children’s Hearings (Scotland) 
Bill: Stage 2 

The Convener (Karen Whitefield): Good 
morning. I open the Education, Lifelong Learning 
and Culture Committee‟s 25th meeting in 2010. I 
remind all committee members and all in the 
public gallery that mobile phones and electronic 
devices should be switched off during the meeting. 

The first agenda item is our fourth day of stage 
2 of the Children‟s Hearings (Scotland) Bill. I am 
pleased to welcome Adam Ingram, the Minister for 
Children and Early Years, who returns with his 
officials. 

Section 69—Requirement under Antisocial 
Behaviour etc (Scotland) Act 2004 

The Convener: Amendment 127, in the 
minister‟s name, is grouped with amendments 128 
to 131, 161, 162, 170 and 171. 

The Minister for Children and Early Years 
(Adam Ingram): This group of amendments 
relates to referrals from a sheriff under section 12 
of the Antisocial Behaviour etc (Scotland) Act 
2004 when a child is made subject to an antisocial 
behaviour order or an interim order. When such a 
referral is made, the child enters the hearings 
system without a grounds hearing, as a ground is 
taken as having been established in the antisocial 
behaviour proceedings. However, the sheriff is not 
required to specify any ground for referral. It is not 
fair that a child or relevant person should come to 
a children‟s hearing without knowing the ground 
on which the child has been referred. 

Amendment 171 will amend section 12 of the 
2004 act to place a duty on the sheriff, when the 
child is not already subject to a compulsory 
supervision order, to provide a section 12 
statement that sets out the ground for referral that 
the sheriff considers applies to the child, why the 
ground applies and any other information about 
the child that might be relevant. The amendment 
also makes clear the reporter‟s role of arranging a 
children‟s hearing. 

Amendments 127 to 129, 161, 162 and 170 are 
consequential on amendment 171. 

Amendments 130 and 131 are technical 
amendments that will clarify the procedure for 
arranging the children‟s hearing. 

I hope that the committee will support the 
amendments, which will help to ensure that the 
child, relevant persons and the children‟s hearing 
have as much information as possible about why a 
children‟s hearing has been called. 

I move amendment 127. 

Amendment 127 agreed to. 

Amendments 128 to 131 moved—[Adam 
Ingram]—and agreed to. 

Section 69, as amended, agreed to. 

Section 70—Case remitted under section 49 
of Criminal Procedure (Scotland) Act 1995 

The Convener: Amendment 132, in the name 
of the minister, is grouped with amendments 133 
to 137, 306, 163 and 169. I invite the minister to 
move amendment 132 and to speak to all the 
amendments in the group. 

Adam Ingram: This group of largely technical 
amendments is intended to clarify how cases that 
are remitted by the criminal court under section 49 
of the Criminal Procedure (Scotland) Act 1995 are 
to be dealt with by the children‟s hearings system. 

Section 70 should apply when a child is not 
already subject to a compulsory supervision order. 
That enables the child‟s case to enter the system 
at the correct entry point, which is when the 
grounds have been established and the hearing is 
moving to consider whether a compulsory 
supervision order should be made—a “subsequent 
hearing” instead of a “grounds hearing”. When the 
child is already subject to a compulsory 
supervision order at the time of the remit from the 
criminal court, the child‟s case should enter the 
hearings system at the point of a “review hearing”. 
Amendments 132 to 137 and 163 will make the 
necessary adjustments to the bill to provide for 
that and will make some other minor changes. 
There is no change to policy. 

Amendment 306 seeks to make it clear that 
appeal rights within the children‟s hearings system 
do not apply when a child has pled guilty to, or 
been convicted of, a criminal offence. In those 
circumstances, the appropriate course for appeal 
should be the criminal proceedings giving rise to 
the finding of guilt. The amendment will bring the 
provision back into line with the existing equivalent 
provision in the Children (Scotland) Act 1995. 

Amendment 169 will ensure, for the purpose of 
section 70, that a young person who is over 16 but 
under 18 and is not subject to compulsory 
supervision at the time of remit can be treated as a 
child within the hearings system until a hearing or 
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sheriff discharges the referral, a compulsory 
supervision order is terminated or the child 
reaches the age of 18. Again, there is no change 
of policy. I hope that the committee will support the 
amendments. 

I move amendment 132. 

Amendment 132 agreed to. 

Amendments 133 to 137 moved—[Adam 
Ingram]—and agreed to. 

Section 70, as amended, agreed to. 

Section 71 agreed to. 

Section 72—Child’s duty to attend children’s 
hearing 

The Convener: Amendment 138, in the name 
of the minister, is grouped with amendments 139 
to 148, 153, 192, 313, 314, 158, 160,164 and 166. 
I invite Mr Ingram to move amendment 138 and to 
speak to all the amendments in the group. 

Adam Ingram: This group of amendments 
relates to attendance at hearings. Amendments 
138, 139, 143, 144, 146 and 147 will ensure that 
the power of a hearing to excuse a child or 
relevant person from attending the hearing can be 
exercised at any point during the hearing process. 
Amendment 144 also seeks to make it clear that 
every relevant person who has been notified of the 
hearing must attend the hearing. 

The amendments will introduce a general 
power, so consequential amendments 158, 160, 
166 and 192 will remove specific powers that are 
no longer required. 

Amendments 142, 145, 164, 313 and 314 are 
related technical amendments. 

Amendments 140 and 148 respond to a point 
that was raised by the committee in its stage 1 
report, for which I am grateful. When compared to 
the 1995 act, it was possible to read the bill as 
creating a higher test for excusal from attendance, 
which could be seen as changing from a matter of 
the hearing‟s opinion to a matter of fact. The 
amendments will ensure that the test is still a 
matter of the hearing‟s opinion rather than of fact. 

The bill as drafted allows the hearing to excuse 
a child from attending when they have been 
referred on a ground involving the committing of a 
schedule 1 offence and the child‟s attendance is 
not necessary for a fair hearing. That would apply 
even if the child was the perpetrator of the offence. 
Amendment 141 means that the child will not be 
excused if they were the perpetrator but can 
continue to be excused if they are the victim of, or 
are in close connection with, someone who has 
committed a schedule 1 offence. 

Amendment 153 will ensure that pre-hearing 
panels deal with matters in the same way as a 
children‟s hearing would in respect of excusing 
children and relevant persons, and it will insert a 
provision to clarify the specific conditions that must 
be satisfied. 

I move amendment 138. 

Amendment 138 agreed to. 

Amendments 139 to 142 moved—[Adam 
Ingram]—and agreed to. 

Section 72, as amended, agreed to. 

Section 73—Relevant person’s duty to 
attend children’s hearing 

Amendments 143 to 148 moved—[Adam 
Ingram]—and agreed to. 

Section 73, as amended, agreed to. 

Sections 74 to 76 agreed to. 

Section 77—Rights of certain persons to 
attend children’s hearing 

The Convener: Amendment 180, in the name 
of Ken Macintosh, is grouped with amendments 
181 and 182. 

Ken Macintosh (Eastwood) (Lab): The 
amendments have been proposed by the Law 
Society of Scotland and are designed simply for 
clarification, to improve understanding of the bill 
and to reinforce the existing policy intention. 

Amendment 180 would add a direction to the 
definition of area support team in schedule 1. The 
concept of an area support team is new and the 
reference to it in section 77 is isolated. The 
addition of a direction to the definition of area 
support team will make the provision clearer to 
those who are reading or interpreting the section. 

Amendments 181 and 182 are to clarify the right 
of journalists to attend hearings and what they 
may report. Amendment 181 provides that section 
174, which covers publishing restrictions, should 
be taken into account as well as section 77(5). 
Currently, newspaper representatives are admitted 
to children‟s hearings, but there are restrictions on 
publishing in section 174. Those restrictions allow 
an appropriate balance of rights under articles 8 
and 10 of the European convention on human 
rights. The purpose of amendment 181 is to 
reinforce those rights in section 77. 

09:45 
Amendment 182 provides further directions to 

the chairing member about what he or she needs 
to explain to a newspaper or press agency 
representative following a hearing. The current 
provision is discretionary but, for the avoidance of 
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doubt, amendment 182 reinforces the fact that the 
chairing member does not have to disclose all that 
was said while a newspaper reporter was 
excluded. It introduces the words: 

“where appropriate to do so”. 

I move amendment 180. 

Adam Ingram: Ken Macintosh has raised some 
interesting issues in lodging his amendments in 
this group. Section 77 is an important section, 
listing as it does the persons who have a right to 
attend a children‟s hearing. 

I am not convinced of the need for amendment 
180. Subparagraph 12(1) of schedule 1 uses the 
form of words “to be known as” when setting up 
area support teams. That is the conventional way 
of indicating that there is no need to define the 
expression in other legislation or, as in this case, 
in the bill. Although area support teams are a new 
creature at the moment, they will soon become 
generally known as people become familiar with 
the new law, and I do not believe that the 
additional reference is required. However, I am 
happy to give a commitment that we will ensure 
that the explanatory notes for section 77 include a 
signpost to schedule 1. 

It appears that amendment 181 would require a 
children‟s hearing to take a view on whether a 
journalist attending that hearing was likely to 
breach the publishing restrictions that are set out 
in section 174. Perhaps Ken Macintosh could 
confirm whether that is the intention and, if so, 
perhaps he could confirm whether he thinks that it 
will be possible or right for the hearing to make 
such a judgment. On what basis would it be able 
to make such a judgment? Hearings already have 
the power to exclude journalists in certain 
circumstances, and I do not really see what 
amendment 181 adds to what we already have in 
the bill, so I ask the committee not to support it. 

Although sections 77 and 174 appear to be 
connected in that both of them concern journalists 
or reporting, they address quite different purposes, 
and it would be erroneous to conflate them. The 
publishing restrictions in section 174 go much 
wider than the attendance of journalists at, or their 
exclusion from, children‟s hearings under section 
77. Under section 174 a journalist is prevented 
from publishing certain details of a children‟s 
hearing, such as the child‟s address or school, 
even in cases where the journalist attended the 
hearing. For that reason also, I ask the committee 
not to support amendment 181. 

I welcome amendment 182, however. The 
hearing‟s power is already discretionary in relation 
to providing feedback to journalists on what took 
place in their absence, and amendment 182 would 
make the position clearer. I am grateful to Ken 
Macintosh for lodging that amendment. 

Ken Macintosh: I thank the minister for his 
comments. Amendment 180 was lodged for the 
purpose of clarification. The minister has 
explained that he does not feel that it is needed, 
but he is willing to expand the explanatory notes. I 
welcome that assurance, and I will seek to 
withdraw amendment 180 in a moment. 

I am not entirely sure that I agree with the 
minister‟s interpretation of what amendment 181 
will do. I do not think that it does ask the panel to 
reach a judgment. It is not my intention to 
introduce any confusion, however; I simply seek to 
reinforce what is already in the bill. On that basis, I 
do not intend to move amendment 181. 

I welcome the minister‟s agreement to 
amendment 182. 

Amendment 180, by agreement, withdrawn. 

Amendment 181 not moved. 

The Convener: I call amendment 182, in the 
name of Ken Macintosh, which was also debated 
with amendment 180. 

Ken Macintosh: Not moved. 

The Convener: The question is— 

Ken Macintosh: I beg your pardon. Sorry, 
convener, I got too carried away. Can I move 
amendment 182? I was one step behind myself. 

The Convener: This is highly irregular and I 
really do not want to set a precedent but, as the 
minister was kind enough to offer support for 
amendment 182 and it has universal backing, I will 
allow us to go back on this occasion. 

Amendment 182 moved—[Ken Macintosh]—and 
agreed to. 

Section 77, as amended, agreed to. 

Section 78—Referral of certain matters for 
pre-hearing determination 

The Convener: Amendment 183, in the name 
of Ken Macintosh, is grouped with amendments 
221, 150, 184, 222, 185 to 188, 154, 155, 319, 
203, 321 to 324, 204 to 206, 325 to 327 and 216. 

Ken Macintosh: It is probably sensible to think 
of the amendments to which I will speak as being 
in three separate sub-groups: amendments 183, 
184, 187, 203 to 206 are all to clarify the use of 
the term “deemed as” and replace it with the term 
“treated as”; amendment 185 addresses an ECHR 
issue to do with parental rights; and amendments 
186 and 188 address the conditions under which 
the status of a relevant person should be 
terminated or reviewed. 

Amendments 183, 184, 187, 203 to 206 come 
from the Law Society, which takes the view that 
the use of language is confusing in this instance. A 
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person either is, or is not, a relevant person. The 
hearing would not deem that a person fell within 
the definition, which is in section 185. Rather, it 
would decide that a person should be considered 
a relevant person, notwithstanding that he or she 
did not fall within the definition. It would be 
sensible to replace the term “deemed as” with 
“treated as”, which is what it means in that 
situation. 

Amendment 185 would address an issue that 
the committee will remember from stage 1. The bill 
will change the criteria that are applied to decide 
on a relevant person. The Children (Scotland) Act 
1995 says that a relevant person is somebody 
“who ordinarily ... has charge of, or control over, the child.” 

In section 80, we replace that with the words 
“the individual has a significant involvement” 

with the child. The Law Society has concerns that 
the provision is insufficient to cover all those who 
have a right to respect for family life and, 
therefore, could be in breach of article 8 of the 
ECHR. Furthermore, I believe that a case that will 
address the issue is currently before the Supreme 
Court, which may be due to report in October. 

The Law Society suggests that, if we were to 
agree to amendment 185—I should say that 
amendment 184 is a paving amendment for 
amendment 185—the panel would have to take 
account of 
“a parent or other person who should, as a result of a family 
connection with the child, be involved in discussion at the 
children‟s hearing”. 

I believe that the case law on the matter suggests 
that a blood relative will be taken into account. I 
suggest that the bill will need to address that 
important matter before stage 3, so I would 
welcome the minister‟s comments on it. 

Amendments 186 and 188 address an issue 
that we highlighted in our stage 1 report and which 
was brought up by several witnesses to the 
committee, including our adviser, which is that 
there is no end point to a person‟s being deemed 
to be—I hope that that will soon become “treated 
as”—a relevant person. In other words, the person 
could be a relevant person for the duration of the 
child‟s life or simply for the duration of the child‟s 
appearance before the children‟s panel. 

There was a termination point under the 
previous system, and amendment 186 would 
introduce a termination point. I believe that the 
minister has lodged a similar amendment. At the 
moment, if a child has a succession of foster 
parents, for example, the initial foster parent would 
be the relevant person, and that would not be 
terminated. The amendment addresses that issue. 

I move amendment 183. 

The Convener: I point out to members that 
there is the potential for pre-emption with some 
amendments in the group. 

Adam Ingram: The amendments in the name of 
Ken Macintosh propose changes to provisions in 
the bill to do with deemed relevant person status. 
The amendments relate to complex issues, and I 
hope that members will forgive me for taking the 
necessary time to explore those complexities in 
order to support the committee in making its 
decisions. 

Section 185 sets out criteria that clearly identify 
those who should gain automatic relevant person 
status. That is based on a test of legal fact. In 
addition, section 80 allows those who do not meet 
that test but have a significant involvement in a 
child‟s life to claim that they should be deemed to 
be the child‟s relevant person and should be able 
to access the same rights and duties as those who 
meet the legal test. It is important to keep those 
two tests—the factual test and the legal test—
separate. I will explain further. 

The provisions allow the hearing to 
accommodate the rights of children—by ensuring 
that only the right people have rights and duties in 
association with the child‟s hearing—and those 
whose significant relationship with a child may be 
affected by a decision in a hearing. Under the 
current legislation, there is a factual test to 
determine relevant person status, but the process 
is not clear and is not consistently applied. The 
provisions in the bill therefore provide a clear, 
consistent and transparent process for making 
decisions on relevant person status. 

As Mr Macintosh confirmed, amendment 183 
centres on the terminology that is used in the bill 
to describe someone who is deemed to be a 
relevant person but does not meet the legal test 
that is set out in section 185. Amendments 183, 
184, 187 and 203 to 206 seek to move away from 
the word “deemed” to the words “treated as”. In 
addition, amendment 216 seeks to add to the 
definition of “relevant person” by including a 
person who has received deemed relevant person 
status. 

I confess that I find those amendments at best 
unnecessary; at worst, they risk causing confusion 
about the distinction between the criteria that are 
set out in section 185, which rest on legal status, 
and those in section 80, which rest on the facts 
around the relationship with the child in question. 
In reality, a person who is deemed to be a relevant 
person will assume the same rights and duties as 
those who are automatically relevant persons 
have. In effect, deemed relevant persons are 
treated as relevant persons. Section 80(4) 
achieves that. It states: 

“the individual is to be treated as a relevant person”. 
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There is a clear and important difference 
between the two tests. The question whether a 
person has parental rights and responsibilities in 
respect of a child should be a matter of legal 
certainty, whereas the question whether a person 
is significantly involved in the child‟s upbringing is 
a question of fact that should be determined by the 
hearing, which will be the decision maker on that 
matter. 

10:00 
In addition, a relevant person who meets the 

legal test will not have that status questioned or 
reviewed, because when their legal status 
changes, their status as a relevant person 
automatically changes. A deemed relevant person 
can continue to be treated as a relevant person 
only while they still have a significant relationship 
with the child, and I have lodged amendments to 
allow a mechanism for that factual test to be 
reviewed; I will speak to those shortly. I therefore 
suggest that amendments 183, 184, 187, 203 to 
206 and 216 are unnecessary and inappropriate. 

Amendment 185 seeks to amend the criteria for 
those who should be deemed to be the child‟s 
relevant person. It proposes a fairly nebulous test 
for determining which adults should be involved in 
discussion at a children‟s hearing. The test turns 
on whether the individual  
“should ... be involved in discussion at the children‟s 
hearing”. 

However, the role of relevant person extends far 
further than that. A deemed relevant person will 
assume all the rights and responsibilities of the 
child‟s relevant person, not just in discussion at 
the hearing. I am not clear whether the intention is 
to add another group of adults who should have 
the right to attend a hearing and, if so, how far 
those rights extend. For example, will they extend 
to the right to accept grounds for referral, gain 
state-funded legal representation and appeal a 
decision of a hearing? Perhaps Ken Macintosh will 
clarify in his comments whether it is the intention 
to replace the current criteria for gaining deemed 
relevant person status. 

As I said earlier, in developing provisions 
around relevant person and deemed relevant 
person status, we must achieve a balance that 
both allows the hearing to accommodate the rights 
of children by ensuring that only the right people 
have rights and duties in association with that 
child‟s hearing and allows those whose significant 
relationship with a child might be affected by a 
decision of the hearing to be heard. Were the 
amendments in the name of Ken Macintosh to be 
accepted, I fear that that balance would be upset 
and the needs of the child would be lost. That 
could result in multiple relatives, such as 
grandparents and siblings, being involved in a 

hearing, each of whom would have the right to 
attend and speak but also the duty to attend the 
hearing, rights of access to all the papers and 
rights of appeal. Let us not forget that each would 
also have the right to bring along a representative 
and to seek state-funded legal representation. A 
range of conflicting views could be presented and 
the hearing could become a circus in which the 
child becomes lost. 

The committee knows that section 77(4) sets 
out a duty on the chair of a hearing to ensure that 
the number of persons who are present at a 
hearing at the same time is kept to a minimum. 
Amendment 185 could fly in the face of a 
fundamental duty that panel members hold dear. 

Ken Macintosh made a point about the ECHR. 
The provisions in the bill fully address article 8 
rights by applying a test that determines that the 
extent of the relationship is such that article 8 
rights are engaged: the significant involvement 
test. It is appropriate that only those who have 
such an involvement in the child‟s life should gain 
the status of relevant person and all the rights and 
responsibilities that accompany that status. 

On the basis of those arguments, I urge Mr 
Macintosh not to move amendment 185. 

Amendment 186 seeks to put in place 
provisions that would allow the review of deemed 
relevant person status. I know, as does the 
committee, that the current provisions in the bill do 
not allow for such a review and that there is strong 
and valid support for making such provision. I am, 
of course, very supportive of the objective of the 
amendment, as demonstrated by the amendments 
in my name. However, amendment 186 lacks 
detail on the process and mechanisms that need 
to be put in place to trigger a review and make a 
fresh determination of whether the test continues 
to be met. In short, there is no mechanism in the 
amendment to allow the review to be carried out. 
Amendment 188 is consequential on amendment 
186. 

As Ken Macintosh acknowledged, I have lodged 
amendments on those points. They put in place a 
process for triggering a review of deemed relevant 
person status, the means of undertaking that 
review, and the rights of those affected by the 
review. In developing the amendments, I again 
wish to thank the committee for the valuable 
comments in its stage 1 report. The process for 
review of a deemed relevant person determination 
has been carefully developed and is clearly 
demonstrated in the amendments that I have 
lodged. I had hoped to share those amendments 
with Ken Macintosh prior to today‟s debate, but 
that did not prove possible. However, I will now 
talk the committee through the amendments in my 
name and explain how they provide a well-
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thought-out process for reviewing deemed 
relevant person status. 

Amendment 319 allows for a review of deemed 
relevant person status. It fits with the process in 
section 80 of determining whether a person should 
be deemed a relevant person. The test to be met 
in section 80 is whether an individual has, or has 
recently had, significant involvement in a child‟s 
life. During stage 1, some witnesses raised a point 
that the significant involvement that was evident in 
the original determination could be subject to 
change as the child moves through the hearings 
process and, in that circumstance, continued 
deemed relevant person status would not be 
justified.  

Amendment 319 responds to those concerns by 
providing the hearing with a power to review 
deemed relevant person status. The trigger for 
that review process is where a hearing has 
reviewed a compulsory supervision order and it 
takes the view that the individual may no longer 
meet the test. It is anticipated that, during a review 
hearing, information may emerge that would lead 
to a hearing taking such a view and, therefore, 
deciding that the significant involvement test 
should be reconsidered. The hearing could either 
review that deemed relevant person status at the 
end of that hearing or defer the decision to a 
further hearing that will be constituted only for the 
purpose of reviewing the deemed relevant person 
status. 

Once a review of deemed relevant person 
status is triggered, the rights of those who are 
involved in and potentially affected by the review 
will mirror those that are in place for the initial 
deemed relevant person determination in that they 
can appeal that decision to the sheriff. Subsequent 
amendments to amendment 319 put in place 
provisions to facilitate those appeal rights. 

Amendment 321 allows for an appeal to the 
sheriff against a decision that reviews deemed 
relevant person status. It mirrors the rights that are 
available to the individual who appeals against the 
original determination regarding the deemed 
status. 

Amendment 322 removes the safeguarder‟s 
right of appeal against a decision of a pre-hearing 
when it has made a deemed relevant person 
determination. The original provision that allowed 
such an appeal has been reviewed. Given that the 
role of the safeguarder is to safeguard the 
interests of the child—that has been recognised in 
our provisions that allow a safeguarder the 
independent right of appeal against a decision of a 
hearing—it is not necessary for the safeguarder to 
have an independent right of appeal against a 
decision regarding deemed relevant person status. 

Amendment 323 is consequential on 
amendment 322 in that it removes safeguarders 
from the list of those persons who can jointly 
appeal against a deemed relevant person 
determination or a review of that determination. 
Amendment 324 makes a technical adjustment to 
section 155 to clarify the powers of the sheriff 
when he is not satisfied that a decision around the 
determination of deemed relevant person status or 
a review of that determination is justified. The 
sheriff must quash the decision of the hearing. 

Amendment 325, which seeks to add a 
provision to section 155, is also a technical 
amendment and follows on from the powers of the 
sheriff on appeal. Under amendment 325, if the 
sheriff decides that the original determination is 
not justified and that the individual in question 
should be a deemed relevant person, that person 
is considered to be a deemed relevant person in 
the same way as if the pre-hearing had made that 
decision, and therefore the same rights and duties 
will apply.  

As that range of amendments provides a more 
robust and clearer process for reviewing deemed 
relevant person status, I ask Ken Macintosh not to 
move amendment 186. 

As for the rest of the amendments in my name 
in this group, amendments 221 and 150 seek to 
add strength to provisions relating to the 
determination of deemed relevant person status, 
and I am grateful to the committee for drawing the 
need for such amendments to my attention in its 
stage 1 report. Section 78 makes provision for 
those who have the right to seek a pre-hearing to 
determine deemed relevant person status. Those 
people are the child; the relevant person; the 
individual in question; and the principal reporter. 
Amendments 221 and 150 seek to remove the 
principal reporter‟s discretion on whether to 
arrange a pre-hearing panel for a deemed relevant 
person determination when it has been sought by 
those other than the individual in question, for 
example by the child or relevant person. The 
committee‟s stage 1 report expressed concern at 
that element of discretion, and I agree that the 
principal reporter should be under an obligation to 
arrange a pre-hearing. As a result, amendment 
150 seeks to place a duty on the principal reporter 
to act on such requests. 

Amendment 222 is a technical amendment to 
section 80(3), which prescribes the test for 
determining deemed relevant person status, and 
removes the words 
“for the purposes of the children‟s hearing”, 

which are unnecessary. 

Amendment 154 is consequential on changes to 
the legal aid provisions, which will be discussed in 
a later group. 
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Amendment 155 seeks to make further 
provision for the rights of those who receive 
deemed relevant person status and to ensure that 
they have the right to attend further pre-hearings 
that have been convened after the relevant person 
determination is made. It is quite possible that 
further pre-hearings could be convened prior to a 
full hearing where decisions around, for example, 
attendance could be made, and it is important that 
a deemed relevant person has a statutory right of 
attendance at them.   

Following the committee‟s stage 1 report, 
amendments 326 and 327 seek to make additions 
to the definition of “relevant person”, which is the 
legal test as set out in section 185. I am grateful to 
the committee for drawing these points to my 
attention. Amendment 326 seeks to allow for 
guardians who have parental responsibilities and 
rights in respect of the child to receive automatic 
relevant person status, which is a point that the 
committee raised in its report. As testamentary 
guardians may assume parental responsibilities 
and rights under section 7 of the 1995 act, it is 
right that they should be included, and the 
amendment seeks to rectify that omission. Finally, 
amendment 327 seeks to allow for the inclusion of 
those who have parental responsibilities and rights 
conferred on them when the court makes a 
residence order. 

I conclude that marathon submission by asking 
Ken Macintosh to withdraw amendment 183. 

The Convener: I thank the minister for those 
extensive comments on what is a particularly large 
and complex group of amendments. As no other 
member wishes to speak, I ask Mr Macintosh to 
wind up the debate and indicate whether he 
wishes to press amendment 183. 

10:15 
Ken Macintosh: I welcome some of the 

minister‟s comments. Some were very helpful and 
others less so—but I will come to that in a 
moment. 

Taking amendments 186 and 188 first, which I 
lodged with a view to introducing a procedure for 
terminating deemed relevant person status, I 
made it clear that the issue was raised in the 
committee‟s stage 1 report. Given the raft of 
amendments that the minister has lodged to 
address the matter—which I, too, am sorry that we 
were unable to meet to discuss—I am more than 
happy to accept that they cover the issue and set 
out all the procedures in detail. In effect, they 
repeat the previous process. As a result, I will not 
move amendments 186 and 188. 

On amendments 184 and 185, which seek to 
address rights under the ECHR, I fully 
acknowledge that the minister will not accept that 

the bill as it stands breaches the ECHR. Indeed, if 
it did, it could not proceed any further. However, I 
do not accept that amendment 185 will introduce a 
whole raft of new people to children‟s panels. As 
most members will be aware, many adults who 
have a relationship with their child use and abuse 
it at a children‟s panel hearing and often seek 
legal representation and legal aid to enforce their 
own parental rights at the expense of the rights of 
the child. The issue, which has bedevilled many 
children‟s panels for many years now, will not go 
away, because these adults will continue to insist 
on their parental legal rights—which, I must stress, 
they have, particularly under the ECHR. As 
anyone with any experience of a children‟s panel 
will tell you, minister, the issue comes up time and 
again. Although the Supreme Court will deal with 
the matter soon, I lodged the amendment to 
ensure that the bill spells out criteria that the 
children‟s panel can use to address it. I certainly 
think that it is better for us to do that than to wait 
for the Supreme Court judgment. 

That said, I accept that the area is very difficult 
and controversial and that the minister will not 
accept amendments 184 and 185. As a result, I 
will not move them today. However, we will need 
to return to the issue before stage 3, by which time 
we will, I hope, know the Supreme Court‟s 
decision. It is certainly not an issue that we can 
ignore. 

I was particularly disappointed and totally 
unconvinced by the minister‟s arguments with 
regard to the terms “deemed” and “treated as”. I 
have no difficulty with the procedure that is set out 
in the bill, the criteria that are to be used and, 
particularly, the fact that section 185 provides the 
legal basis on which someone is a deemed 
relevant person. The minister then agreed that 
section 80 introduces a different set of criteria 
relating to the panel‟s decision on the relationship 
of a person with the child. We therefore agree that 
there are certain criteria that are matters of fact 
under which someone becomes a deemed 
relevant person. However, the question whether 
someone should share the same rights requires 
the panel to take another set of decisions. Those 
are two different sets of decisions, but the minister 
is arguing that the term “deemed a relevant 
person” should be used in both. I have to 
disagree. The key part of the term is “relevant 
person” and, instead of using that, he is using 
“deemed a relevant person”. The “deemed” 
element is not as important as the “relevant 
person” element, which relates to the legal 
relationship that we are talking about. The 
“deemed” element relates to section 185, which 
sets out the criteria for giving an individual 
deemed relevant person status, whereas section 
80 says that the individual should be 
“treated as a relevant person”. 
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That is not the same thing, and I believe that the 
distinction should be spelled out. The minister 
produced no arguments whatever against that. He 
simply tried to suggest that the term that matters is 
“deemed a relevant person” rather than “relevant 
person”. I disagree and I will press amendment 
183. 

The Convener: The question is, that 
amendment 183 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 

Baker, Claire (Mid Scotland and Fife) (Lab) 
Macintosh, Ken (Eastwood) (Lab) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

Against 

Allan, Alasdair (Western Isles) (SNP) 
Gibson, Kenneth (Cunninghame North) (SNP) 
McKelvie, Christina (Central Scotland) (SNP) 
Smith, Elizabeth (Mid Scotland and Fife) (Con) 
Smith, Margaret (Edinburgh West) (LD) 

The Convener: The result of the division is: For 
3, Against 5, Abstentions 0. 

Amendment 183 disagreed to. 

Amendments 221 and 150 moved—[Adam 
Ingram]—and agreed to. 

The Convener: Amendment 151, in the name 
of the minister, is grouped with amendments 343 
and 361 to 364. 

Adam Ingram: The amendments in this group 
are fairly technical and will help to clarify the 
operation of the provisions that deal with secure 
accommodation. 

Amendment 151 will clarify the role of the pre-
hearing panel in the provision of state-funded legal 
representation to the child in connection with 
secure accommodation. It will make clear that the 
role of the pre-hearing panel is to determine 
whether it is likely that a secure accommodation 
authorisation will be included in any compulsory 
supervision order that is made by the children‟s 
hearing. A decision that such an authorisation is 
likely will trigger the automatic provision of state-
funded legal representation, by the reporter 
providing the information to the Scottish Legal Aid 
Board. Amendment 151 will not affect a child‟s 
general right to access legal representation. 

Amendment 343 is a technical amendment, 
which will ensure that the duty on the reporter to 
initiate a review of a compulsory supervision order 
that includes a secure accommodation 
authorisation applies only while that authorisation 
remains in place. 

Amendments 361 and 364 meet the 
commitment that was given to the Subordinate 

Legislation Committee to make the regulation-
making powers in sections 146 and 147 subject to 
affirmative procedure. The powers relate to the 
circumstances in which a child may be placed in 
secure accommodation and to general provision 
about children who are placed in secure 
accommodation. 

Amendments 362 and 363 are technical 
amendments to section 147, which will ensure that 
requirements are placed on the relevant local 
authority or implementation authority, as 
appropriate. 

I move amendment 151. 

Amendment 151 agreed to. 

The Convener: Amendment 152, in the name 
of the minister, is grouped with amendment 167. 

Adam Ingram: Section 170 enables the 
Scottish ministers to make rules about procedural 
arrangements for children‟s hearings and pre-
hearing panels and, in particular, enables 
ministers to make provision in connection with, for 
example, the arrangement of children‟s hearings, 
the withholding of documents and representation. 

Section 78 sets out a closed list of matters that 
can be determined by a pre-hearing panel and 
curtails the reasons for which a reporter may 
arrange a pre-hearing panel. I do not want to 
expand the range of matters that a pre-hearing 
panel will be able to deal with in the foreseeable 
future, but I want to ensure that there is sufficient 
flexibility for panels to be able to respond to 
changing demands of the children‟s hearings 
system in future. 

Amendments 152 and 167 will therefore provide 
the necessary flexibility, by way of secondary 
legislation, to enable further matters to be referred 
to a pre-hearing panel for determination prior to 
the children‟s hearing taking place. The intention is 
to ensure that such matters can be dealt with prior 
to a hearing, which will enable the hearing to run 
more smoothly and efficiently. I ask the committee 
to support the amendments. 

I move amendment 152. 

Amendment 152 agreed to. 

Amendment 153 moved—[Adam Ingram]—and 
agreed to. 

Section 78, as amended, agreed to. 

Section 79 agreed to. 

Section 80—Determination of claim that 
person be deemed a relevant person 

Amendment 184 not moved. 

Amendment 222 moved—[Adam Ingram]—and 
agreed to. 
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Amendments 185 to 188 not moved. 

Amendments 154 and 155 moved—[Adam 
Ingram]—and agreed to. 

Section 80, as amended, agreed to. 

After section 80 

The Convener: Amendment 156, in the name 
of the minister, is in a group on its own. 

Adam Ingram: Section 29 places a duty on 
children‟s hearings to consider whether to appoint 
a safeguarder. Section 78 makes provision for 
specified matters to be dealt with by pre-hearing 
panels. 

Although the hearing can appoint a safeguarder 
under section 29, there is no power to appoint a 
safeguarder at the pre-hearing stage. Such a 
power is needed, because pre-hearings can be 
arranged at later stages in the child‟s case. There 
might be cases in which a pre-hearing that has 
been arranged to determine other matters has 
sufficient information to enable it to make a 
decision on whether a safeguarder should be 
appointed. Members will be aware that Professor 
Norrie raised the issue at stage 1. 

Amendment 156 will therefore allow a 
safeguarder to be appointed by the pre-hearing 
panel and will ensure that the appointment is 
thereafter treated as an appointment under section 
29. 

I move amendment 156. 

Amendment 156 agreed to. 

Section 81 agreed to. 

Section 82—Requirement to establish child’s 
age 

The Convener: Amendment 189, in the name 
of Ken Macintosh, is grouped with amendments 
223 and 224. 

10:30 
Ken Macintosh: Section 82 introduces a 

requirement on the children‟s hearing to establish 
the child‟s age but appears not to take into 
account children who are, for whatever reason, 
unable to declare their age. Amendment 189 
would provide an alternative means of determining 
the child‟s age. 

The minister has lodged amendments that 
address the same issue. His are slightly preferable 
to amendment 189. I have to move amendment 
189 to allow the group to be debated, but I will 
withdraw it in favour of the minister‟s amendments. 

I move amendment 189. 

The Convener: Thank you for that early 
indication of your intentions, Mr Macintosh. I am 
sure that the minister will be mightily relieved to 
know that you consider his amendments to be 
better, even before he speaks. 

Adam Ingram: I thank Ken Macintosh for 
raising the point. We had similarly identified the 
need to ensure that section 82 catered for a case 
in which the child was too young to speak.  

As Ken Macintosh indicated, Government 
amendments 223 and 224 are superior to his. 
However, I will go through the issues.  

Amendment 223 introduces a new subsection 
into section 82 to make clear that the chairing 
member of the hearing need not ask a child their 
age when it would be inappropriate to ask that 
question based on the age and maturity of the 
child. Subsection (4) already provides that the 
hearing may make a determination of the child‟s 
age to cover situations in which the child is unable 
or unwilling to state their age. Subsections (4) and 
(5) also cover the situation in which the person 
makes false declarations as to their age, but 
amendment 189 does not take account of that 
possibility. 

I also note that amendment 189 moves the 
determination of age, if any is required, from the 
hearing as a whole to the chairing member. We 
should allow the panel as a whole to make that 
decision. 

Amendment 224 is a technical drafting 
amendment that moves section 82 to part 12 of 
the bill. The requirement to establish the person‟s 
age is a procedural matter that will apply 
whenever a hearing is held under the bill and, as 
such, part 12 is the appropriate place for the 
provision to sit. 

Amendment 189, by agreement, withdrawn. 

Amendment 223 moved—[Adam Ingram]—and 
agreed to. 

Section 82, as amended, agreed to. 

Amendment 224 moved—[Adam Ingram]—and 
agreed to. 

Section 83 agreed to. 

Section 84—Grounds to be put to child and 
relevant person 

The Convener: Amendment 225, in the name 
of the minister, is grouped with amendment 251. 

Adam Ingram: This group of amendments 
deals with grounds hearings. If a child fails to 
attend the grounds hearing without being excused, 
grounds cannot be established. As drafted, the bill 
does not provide for the convening of a further 
grounds hearing if the child has not been excused 
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from attendance but fails to attend. Amendment 
251 would address the issue by introducing a new 
section that gives the hearing the option to 
convene a further grounds hearing when a child 
has not been excused from attendance but fails to 
turn up at the grounds hearing. The reporter could 
arrange a further grounds hearing to give the child 
another opportunity to accept the grounds for 
referral before the children‟s hearing. Amendment 
225 is consequential to that. 

I move amendment 225. 

Amendment 225 agreed to. 

The Convener: Amendment 226, in the name 
of the minister, is grouped with amendments 229, 
230, 235, 237, 239, 240, 241, 243, 245, 248, 249, 
250, 252, 296 and 300. 

Adam Ingram: This group of amendments 
contains a series of drafting and technical changes 
to part 9, which deals with children‟s hearings 
generally. 

Section 84, which is based on section 65 of the 
1995 act, places a duty on the chairing member of 
the hearing to explain to the child and each 
relevant person the grounds for referral and to 
inquire whether those grounds are accepted by 
the parties. A statement of grounds may contain 
more than one ground for referral. Section 93, 
which is also based on section 65 of the 1995 act, 
sets out the procedure for the grounds hearing 
when a child or relevant person present at the 
hearing is unable to understand the grounds for 
referral and so can neither accept nor deny them. 

The amendments ensure that the obligation on 
the chairing member to explain the grounds for 
referral applies only to the child and the relevant 
persons who actually attend the hearing. They 
also clarify that the chairing member‟s duty to 
explain the child‟s duty to attend the hearing 
before the sheriff applies 
“in so far as is reasonably practicable.” 

Finally, they clarify that the hearing may proceed 
in the absence of a relevant person who does not 
attend or who has been excused from attending. 

Amendment 229 relates to procedure after the 
grounds have been accepted and clarifies that 
acceptance of grounds means acceptance of each 
ground by the child and each relevant person 
present and that a hearing may proceed in the 
absence of a relevant person who has been 
excused from attendance. 

Amendments 230, 235 and 239 deal with the 
subsequent stages of the children‟s hearing 
depending on the outcome of the chairing 
member‟s inquiry about the acceptance or denial 
of each of the grounds for referral and seek to 

make it clear that each ground must be accepted, 
or not, by the child and each relevant person. 

Amendment 237 relates to procedure after the 
grounds have been accepted and clarifies that 
acceptance of grounds means acceptance of each 
ground by the child and each relevant person 
present and that a hearing may proceed in the 
absence of a relevant person who has been 
excused from attendance. 

Amendments 240 and 241 are consequential 
amendments that delete sections 91 and 92, 
which are no longer required as a result of 
amendment 239. 

Amendment 243 clarifies that the obligation on 
the chairing member to explain the grounds in the 
statement of grounds applies only to the child and 
to those relevant persons who actually attend the 
hearing, ensuring that the hearing may proceed in 
the absence of a relevant person who does not 
attend or who has been excused from attending. 

Section 93(2)(b) provides that the hearing can 
discharge the referral to the extent that it relates to 
the ground and proceed under sections 85 to 90 in 
relation to any other grounds that a child or 
relevant person may have understood and 
accepted. The paragraph simply states the powers 
that are open to the hearing under the other 
sections and, as a result, amendment 245 
removes unnecessary wording. 

Amendment 248, which inserts a new 
subsection into section 93, applies where the 
hearing directs the reporter to make an application 
to the sheriff for a proof hearing and the child has 
not understood the grounds for referral. It follows 
that the child might not also understand the 
explanation provided by the chairing member 
about the child‟s duty to attend the hearing before 
the sheriff. Amendment 248 relieves the chairing 
member of an absolute duty to provide an 
explanation to the child in such circumstances by 
qualifying the duty with the term 
“in so far as is reasonably practicable”. 

The remaining amendments are consequential.  

I move amendment 226. 

Amendment 226 agreed to. 

The Convener: Amendment 227, in the name 
of the minister, is grouped with amendments 228, 
231 to 234, 236, 242, 244, 246, 247, 255 to 258, 
261, 262, 264, 268 to 270, 272, 279, 280, 282, 
286 to 288, 295, 299, 301, 312, 338, 342, 316 and 
328. 

Adam Ingram: These are minor technical and 
drafting amendments. None alters the policy set 
out in the bill. Members will be relieved to hear 
that I do not propose to talk about any of them in 
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great detail; instead, I will summarise their overall 
purpose. 

Amendments 233, 231, 234, 261, 262, 264, 268, 
269, 279, 312 and 338 move sections of the bill to 
more appropriate areas within their respective 
parts or remove sections that would otherwise 
lead to duplication. 

Amendments 242, 244, 246, 247, 255, 256, 257, 
258, 272, 286, 287, 288, 295 and 301 clarify the 
wording in existing provisions. 

Finally, amendments 270, 227, 228, 232, 236, 
280, 316, 328, 282, 299 and 342 are minor 
drafting amendments that simplify existing 
provisions as far as possible and achieve 
consistency across the bill. 

I move amendment 227. 

Amendment 227 agreed to. 

Amendment 228 moved—[Adam Ingram]—and 
agreed to. 

The Convener: Amendment 190, in the name 
of Ken Macintosh, is in a group on its own. 

Ken Macintosh: Section 84 relates to and lays 
down conditions on the grounds to be put to the 
child and relevant person. Amendment 190 adds 
another condition, which is that the members of a 
children‟s hearing must 
“satisfy themselves that where the child has sufficient 
capacity, that they have had sufficient opportunity to form a 
view, to understand the grounds for referral and to obtain 
appropriate advice and support if they wish such advice 
and support.” 

It also suggests that 
“If the Chairing Member is not so satisfied the Hearing must 
consider whether they should exercise their power under 
section 87(1) below.” 

As all members will agree, children‟s participation 
in the hearings system is essential. Amendment 
190 would help to ensure that the child is 
sufficiently prepared for the hearing and is thus 
able to exercise his or her right to a view, as 
stated in section 26. That in turn will ensure that 
the hearings system is even more compliant with 
article 12 of the United Nations Convention on the 
Rights of the Child. 

I move amendment 190. 

Adam Ingram: Although I understand the 
motives behind amendment 190, I do not believe 
that its proposed changes are necessary or 
desirable. Section 84, which is based on section 
65(4) of the 1995 act, places a duty on the 
chairing member of the hearing to explain to the 
child and each relevant person the grounds for 
referral and to inquire whether those grounds are 
accepted. Amendment 190 does not add anything 
to that, and it would not be right to continue a 

hearing in the circumstances provided for in the 
amendment.  

10:45 
It is implicit in section 84 that the chair must not 

simply read out the grounds but must explain what 
those grounds mean and check that the child and 
relevant persons understand them. More than that, 
it is accepted and normal practice for the chair to 
do so. The role of the chairing member is clear. It 
is beholden on them to ensure that the child 
understands the grounds and can decide whether 
to accept them. That might take a little time, but it 
is an integral part of a hearing and it should 
remain so. It would not be right for a hearing to 
defer a decision by saying to the child, “You don‟t 
understand, come back later”; it is for the hearing 
to help the child understand. The bill already 
provides for when a child is unable to understand 
the explanation that is given to him or her—section 
93 provides that a hearing must direct the principal 
reporter to refer the case to the sheriff to 
determine whether the ground is established. 

The third element of amendment 190 relates to 
the hearing considering whether the child has 
been able to access the help and support they 
need in advance of the hearing. We have 
discussed that issue a few times at stage 2. 
During the discussion of Ken Macintosh‟s 
amendment 82, I agreed to do further work to 
ensure that children and young people receive the 
information they need about hearings in a child-
friendly format. Clearly, I expect that to include 
information about the acceptance of grounds for 
referral and the implications of that acceptance. It 
follows that I do not believe that amendment 190 
is required and I ask Ken Macintosh to withdraw it. 

Ken Macintosh: The Law Society proposed 
amendment 190, and it was designed to be helpful 
by making more explicit what is already implicit in 
good practice in the children‟s panel system. 
However, I also accept that several other 
amendments have been passed already—and 
work is on-going—to make sure that the child‟s 
view is central. On that basis, I seek leave to 
withdraw amendment 190. 

Amendment 190, by agreement, withdrawn. 

Section 84, as amended, agreed to. 

Section 85—Grounds accepted: powers of 
grounds hearing 

Amendment 229 moved—[Adam Ingram]—and 
agreed to. 

Section 85, as amended, agreed to. 
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Section 86—Some grounds accepted 

Amendments 230 to 232 moved—[Adam 
Ingram]—and agreed to. 

Section 86, as amended, agreed to. 

Section 87—Accepted grounds: 
consideration by hearing 

Amendment 233 moved—[Adam Ingram]—and 
agreed to. 

Section 88—Powers of grounds hearing on 
deferral 

Amendment 234 moved—[Adam Ingram]—and 
agreed to. 

Amendments 191 and 192 moved—[Adam 
Ingram]—and agreed to. 

Section 88, as amended, agreed to. 

Section 89—Some grounds not accepted: 
application to sheriff or discharge 

Amendments 235 to 238 moved—[Adam 
Ingram]—and agreed to. 

Amendment 193 moved—[Adam Ingram]—and 
agreed to. 

Section 89, as amended, agreed to. 

After section 89 

The Convener: Amendment 194, in the name 
of Ken Macintosh, is in a group on its own. 

Ken Macintosh: Amendment 194 is a probing 
amendment that has been proposed by the Law 
Society. I will explain its concern. 

Amendment 194 would create a mechanism by 
which matters that could form the basis for section 
65 grounds but have not been formally established 
could still be taken into account, but not in such a 
way that would unfairly prejudice any person 
against whom allegations of behaviour that might 
form the basis for section 65 grounds are or would 
be made. My view is that grounds should be 
established and accepted, but the Law Society 
believes that, as currently drafted, the bill does not 
address the problem as posed by the case of O v 
Rae in 1993. The hearing has a dilemma when 
information is presented that has an impact on 
what is to be done to serve the welfare of the 
child, but which also reflects adversely on a parent 
and has not been made the subject of grounds of 
referral. That means that there will have been no 
finding on the basis of evidence about the 
allegations against the parent. The Law Society 
believes that it is only a matter of time before this 
becomes an issue under the ECHR, and it refers 
to the case of Sanchez Cardenas v Norway from 

2007. The various interests would be held in 
balance by the amendment. 

I move amendment 194. 

Adam Ingram: I have serious concerns about 
amendment 194 and the impact that it would have 
on the hearings system if it became law. I know 
that the Scottish Children‟s Reporter 
Administration shares my view, so I strongly urge 
the committee not to accept it. 

How children‟s hearings deal with the totality of 
information available to them goes to the heart of 
the hearings system. Hearings are entitled to take 
into account all relevant factors when determining 
what is in the best interests of children, and they 
should do that in a fair and open way. What 
matters is whether the information is relevant to 
what course of action should be taken in the 
child‟s best interests. 

Hearings are not therefore limited to a narrow 
consideration of the grounds alone, but are 
entitled to ask for and consider information across 
a wide range and from a variety of people.  

The grounds for referral are central to the 
discussion of the child‟s case. They are always 
relevant and must be considered, but many 
additional factors might well be relevant to a 
decision about what compulsory measures, if any, 
are in the child‟s best interests. Although the 
grounds for referral are central to the hearing‟s 
consideration of a case, they are not necessarily 
central to the disposal. That means that hearings 
could base a decision on the basis of alleged or 
disputed facts that have not been established in a 
court of law. However, the hearing does have the 
power to resolve disputes of fact, such as how 
often the child attends school or whether the 
parents have co-operated with social workers. It 
rests with the hearing to resolve those disputes by 
assessing the credibility of the statements that 
have been made. 

The key point is that resolution of the dispute is 
less important than identifying the child‟s needs. 
All participants will receive papers about the 
hearing that might contain information that does 
not relate to the grounds for referral. If a 
disagreement needs to be resolved, that can best 
be achieved in the non-adversarial climate of the 
hearing, in which every participant is able to 
express their views freely and to challenge the 
views of others. A key role of the hearing is to 
listen to the views of all those who are present, 
particularly the child‟s views, and we have already 
discussed the various measures that are in place 
to help it to do that. 

If a parent or child refutes certain information or 
allegations, the hearing has to take those views 
into account, along with all others. It is, of course, 
possible that a dispute in itself could give rise to 
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concerns about the environment that the child is 
in.  

It is best not to be too prescriptive on the matter. 
A balance needs to be struck, and I firmly believe 
that the children‟s hearing that has heard all the 
representations and has all the information before 
it is best placed to strike that balance and take 
decisions that are based on the best interests of 
the child. If the decision of a hearing is thought to 
be wrong by any of the parties to it—the child, any 
relevant person or the safeguarder—or if it takes 
into account information that is not relevant, that 
decision can be appealed to a sheriff on that 
basis.  

The system would break down pretty quickly if 
every dispute of fact that could influence the 
hearing‟s decision was to be sent to the sheriff for 
a proof hearing. It would make the hearing a 
completely different kind of forum by diluting its 
role as the key decision maker and giving more 
power to the sheriff. It would also lead to an 
increase in appeals, grounds hearings and the 
need for, and appointment of, legal 
representatives. That does not sit well with the 
Kilbrandon principles. 

Amendment 194 would also have an unhelpful 
impact on the role of the reporter. I have already 
said that the SCRA shares our concerns about it. 
It would allow children and relevant persons to 
instigate consideration of a ground for referral. 
That would cut across the obligation on the 
reporter to seek the establishment of any new 
grounds for referral. Reporters are well aware that, 
if a hearing considers something that should in 
fact have been a new ground for referral, the 
decision that it reaches is likely to be appealable. 

Amendment 194 would curtail the hearing‟s 
flexibility and build delay into the system. It would 
risk frivolous challenges by a child or parent who 
wanted to delay the making of a compulsory 
supervision order simply by arguing that new 
information had been taken into account. Building 
in delay in that way is not in the best interests of 
children, nor would it help the effective operation 
of the system.  

It follows that I do not support amendment 194. 
The proposals that it contains are too blunt to deal 
with the issue effectively and raise significant 
concerns about the way hearings would be able to 
operate—in particular, how they would be able to 
approach decision making. The ability to take into 
account the wider information about the child‟s 
circumstances and to respond to the child‟s 
changing needs and circumstances—perhaps 
over a period of years—would be significantly 
affected. That does not mean that what hearings 
take into consideration is, or should be, 
unconstrained, but the proposals in the 

amendment are neither necessary nor 
appropriate. 

I ask that Ken Macintosh withdraw amendment 
194. 

Ken Macintosh: I thank the minister for 
clarifying an issue that the Law Society thought 
was important. I totally agree with him and seek 
leave to withdraw my amendment. 

Amendment 194, by agreement, withdrawn. 

Section 90—Non-acceptance of grounds: 
application to sheriff or discharge 

Amendment 239 moved—[Adam Ingram]—and 
agreed to. 

Section 90, as amended, agreed to. 

The Convener: This is an appropriate point to 
stop for a short comfort break. 

10:59 
Meeting suspended. 

11:10 
On resuming— 

Section 91—Direction under section 90: duty 
of chairing member 

The Convener: Amendment 195, in the name 
of Kenneth Macintosh, is grouped with 
amendments 196, 197 and 199. 

Ken Macintosh: The amendments in the group, 
along with several others, were proposed by the 
Law Society of Scotland. Members will not be 
surprised to hear that, given that the amendments 
are to do with legal aid and legal representation. 

Under section 91, the duty of the chairing 
member is to 
“explain the purpose of the application to the child” 

and to 
“inform the child that the child is obliged to attend the 
hearing”. 

Amendment 195 would require the chairing 
member to inform the child of his or her right to 
legal advice, thereby simply making explicit what I 
think is already implicit and good practice. 

Amendment 196 relates to section 97, “Meaning 
of „compulsory supervision order‟”, which refers to 
movement restriction conditions. The Law Society 
suggested that if a movement restriction condition 
is being considered, a child should be given 
independent legal advice. It argued that such a 
condition represents a significant restriction on a 
child‟s liberty and should be imposed only if a child 
and his or her representatives have full knowledge 
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of the consequences of the condition. The society 
also thought that further legal advice would be 
necessary in such circumstances, to comply with 
UNCRC article 37(d), and suggested that the 
approach is currently recognised but requires to 
be continued under the new statutory regime. 

Amendment 197 is similar and would require a 
child to be provided with independent legal advice 
if a secure accommodation authorisation were 
being considered. The Law Society said that such 
an authorisation represents a significant restriction 
on a child‟s liberty and should be imposed only if 
the child has full knowledge of the consequences 
of the authorisation. I understand that it is current 
practice to provide independent legal advice in 
such circumstances and that, whether or not 
amendment 197 is agreed to, children will always 
be given such advice. Like amendment 195, 
amendment 197 would make explicit what I think 
is already implicit and good practice. 

Amendment 199 would delete subsection (4) of 
section 107, which is about representation at a 
hearing of an application in relation to section 65 
grounds. Subsection (4) provides: 

“A person representing the child or relevant person at 
the hearing need not be a solicitor or advocate.” 

Members will not be surprised to hear that it is the 
Law Society‟s view that it is of the utmost 
importance that a solicitor and only a solicitor is 
permitted to represent a child or relevant person at 
any children‟s hearing—[Interruption.] I note my 
colleagues‟ interesting reaction to the Law 
Society‟s view. 

The Law Society also argued that there needs 
to be greater clarity in section 107, which it thinks 
intends not that there should be lay representation 
of a child at a hearing of the application, but that 
anyone should be able to stand in for the child at 
the hearing. However, that is not the impression 
that subsection (4) gives. I will welcome 
clarification on the point. 

I move amendment 195. 

11:15 
Adam Ingram: Overall the amendments in the 

group do not add value to the provisions in the bill. 
They are unnecessary and potentially confusing, 
and I will explain my reasons for that view as I talk 
through each of them. 

Amendment 196 seeks to place on a hearing a 
duty to ensure that a child has received legal 
advice when a compulsory supervision order 
includes a movement restriction condition. In 
reality, it would mean that a movement restriction 
condition could be imposed only after the provision 
of independent legal advice. 

I have two points to make in response to that 
proposal. First, unlike a secure accommodation 
authorisation, a movement restriction condition is 
not a deprivation but a restriction of a child‟s 
liberty. It is not a punitive measure from the 
hearing—no disposal of a hearing is punitive—but 
a decision that is taken, as with all the hearing‟s 
decisions, in a child‟s best interests. Consideration 
of such a measure must follow a robust set of 
criteria laid out in detail in section 97. Automatic 
state-funded legal representation is not necessary 
in situations where a movement restriction 
condition is being considered, because it does not 
constitute a deprivation of liberty. 

Secondly, a child can already access 
independent legal advice for any aspect of a 
hearing, not just when a movement restriction 
condition is being considered. Given that a 
scheme already exists to provide assistance by 
way of advice before and after a hearing, and 
although I appreciate Ken Macintosh‟s intentions, I 
oppose amendment 196 on the grounds that it is 
unnecessary and ask that he does not move it. 

Amendment 197 is similar to amendment 196 in 
that it seeks to include a duty on a hearing to 
ensure that a child has accessed legal advice in 
the event of a secure accommodation 
authorisation. I draw the committee‟s attention to 
provisions in section 178 that clearly set out a 
process under which a child who is likely to be 
facing a secure accommodation authorisation 
never does so without legal representation. 
Indeed, that has been the situation in the 
children‟s hearings system since 2002. 

The amendment is totally unnecessary. The 
members of a hearing will be able to see very 
clearly whether a legal representative is present at 
a hearing at which a secure accommodation 
authorisation is being either considered or 
reviewed. Why oblige them to check whether legal 
advice has been received when the child has a 
legal representative in the room with him or her? 

There is no point to amendment 197; it simply 
seeks to do what section 178 already does. It is 
sufficient to do something once in legislation. In 
fact, amendment 197 would serve only to confuse 
things, as it would not be clear whether legal 
advice was being given under it or if legal 
representation was being provided under section 
178. On that basis, I ask Ken Macintosh not to 
move the amendment. 

Amendment 195 seeks to include a duty on the 
hearing to check that legal advice had been given 
as part of the duties that are outlined in section 91. 
As the committee will see, amendment 240, in my 
name, seeks to remove section 91. I am very open 
to the suggestion that the duty proposed in 
amendment 195 be included in the procedural 
rules that I expect will be developed to replace the 
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content of section 91, and therefore ask Ken 
Macintosh to withdraw the amendment. 

Amendment 199 relates to section 107, which 
sets out a child and relevant person‟s right of 
choice as to who should represent them at a proof 
hearing in the sheriff court and states that 
representation need not be legally qualified. The 
intention behind section 107 is to provide the child 
and relevant person with a right to be supported 
by a person of their choice in a sheriff court and 
provides that representative with a right of 
audience even if they are not legally qualified. The 
right is already available to a child and relevant 
person under section 68(4) of the 1995 act. 

I understand that amendment 199 is driven by 
the Law Society, which feels that only those who 
are legally qualified should represent a child or 
relevant person in a proof hearing, therefore 
removing their right to choose. Of course the Law 
Society would take that view, but our responsibility 
is to take a wider perspective in determining 
legislative provisions. Accepting the amendment 
would mean, for example, that a child who had 
received advocacy support for and in a hearing 
could not continue to have that representation at a 
proof hearing. Given Ken Macintosh‟s interest in a 
child‟s right to advocacy, I find it surprising that he 
now appears to support amendments that would 
remove that right in a sheriff court. 

The provisions in section 107 do not remove a 
child or relevant person‟s right to legal 
representation. Instead, they provide a right of 
choice and ensure that, when a child or relevant 
person chooses an alternative representative, the 
representative can play a full part in proceedings. 
It is vital that the right of choice continues and that 
those who exercise it are not disadvantaged as a 
result. 

I ask Ken Macintosh not to move amendment 
199. 

Ken Macintosh: I thank the minister for his 
remarks. These issues are important; after all, the 
subject of legal representation at a children‟s 
hearing came up many times at stage 1 and it is 
important that, in addition to the private 
discussions that we have had about what would 
go into our stage 1 report, we have at stage 2 a 
formal discussion of these matters. I agreed to 
lodge the amendments on behalf of the Law 
Society but perhaps the society now wishes that 
they had a more enthusiastic advocate because I 
am not entirely sure that I did them justice. In any 
case, the minister should not read into the fact that 
I have lodged and spoken to these amendments 
evidence of my support for all of them. The 
amendment that I was keen on and with which I 
thought there was no difficulty was amendment 
195, but given the minister‟s agreement to include 

it in procedural rules, which I welcome, I seek 
leave to withdraw it. 

Amendment 195, by agreement, withdrawn. 

Amendment 240 moved—[Adam Ingram]—and 
agreed to. 

Section 92—Direction under section 90: 
powers of grounds hearing 

Amendment 241 moved—[Adam Ingram]—and 
agreed to. 

Section 93—Child or relevant person unable 
to understand grounds 

Amendments 242 to 248 moved—[Adam 
Ingram]—and agreed to. 

Section 93, as amended, agreed to. 

Section 94—Direction under section 93: duty 
of chairing member 

Amendment 249 moved—[Adam Ingram]—and 
agreed to. 

Section 95—Direction under section 93: 
powers of grounds hearing 

Amendment 250 moved—[Adam Ingram]—and 
agreed to. 

After section 95 

Amendment 251 moved—[Adam Ingram]—and 
agreed to. 

Section 96—Children’s hearing to consider 
need for further interim compulsory 

supervision order 

Amendment 252 moved—[Adam Ingram]—and 
agreed to. 

The Convener: Amendment 253, in the name 
of the minister, is grouped with amendment 254. 

Adam Ingram: Amendments 253 and 254 deal 
with interim compulsory supervision orders, which 
replace a raft of complex place-of-safety warrants 
and introduce greater flexibility for the child, by 
allowing a child to remain at home under interim 
measures of supervision rather than be taken to a 
place of safety. The policy has been well received 
by practitioners and partners. 

Amendment 254 relates to the conditions that 
must exist before a children‟s hearing may make a 
further interim compulsory supervision order. The 
making of a first interim order, which is normally 
made at a grounds hearing, is subject to a test that 
focuses on the urgent needs of the child. 

Section 96 applies when a grounds hearing has 
directed the principal reporter to make an 
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application to the sheriff for a proof hearing. It 
enables the principal reporter to arrange a 
children‟s hearing, to determine whether to make a 
further interim order because the first order, which 
may last for only 22 days, is due to expire before 
the sheriff is able to make a disposal at the proof 
hearing. The approach is similar to current 
arrangements for place-of-safety warrants. 

If an interim order is already in force, the 
necessary safeguards that were put in place for 
the child under the order will have removed the 
urgency from the child‟s situation. Therefore, the 
urgency test is no longer required for further 
continuous interim orders. Instead, the hearing 
must focus on whether there is a need to make a 
further interim compulsory supervision order. 
Amendment 254 will insert the appropriate test 
into section 96. 

Amendment 253 is a drafting amendment, which 
will ensure that further interim orders may be 
made by the children‟s hearing if an order has 
been made by the grounds hearing and is due to 
reach the 22-day limit prior to the disposal by the 
sheriff. There is no change to policy. 

I move amendment 253. 

Amendment 253 agreed to. 

Amendments 254 and 255 moved—[Adam 
Ingram]—and agreed to. 

Section 96, as amended, agreed to. 

Section 97—Meaning of “compulsory 
supervision order” 

The Convener: Amendment 369, in the name 
of Ken Macintosh, is in a group on its own. 

11:30 
Ken Macintosh: Amendment 369 was 

suggested by the Convention of Scottish Local 
Authorities. The proposed approach has received 
support from Scotland‟s Commissioner for 
Children and Young People and from the 
Association of Directors of Social Work. I think that 
all those organisations have provided a briefing to 
members. 

The issue, which emerged at stage 1, is whether 
the duty of implementing the findings of a 
children‟s hearing should fall solely on a local 
authority. The local authorities‟ strong view is that 
it should be made more explicit that health boards 
and other agencies should share those 
responsibilities and duties. 

Section 97 says: 
“In this Act, „compulsory supervision order‟, in relation to 

a child, means an order— 

(a) including any of the measures mentioned in 
subsection (2), 

(b) specifying a local authority ...” 

Amendment 369 would add to that: 
“(ii) a health board, or 

(iii) another agency,”. 

To be fair, COSLA wished to remove the 
reference to a local authority and insert “the 
appropriate body”, but amendment 369 captures 
the principle that the local authority will be the lead 
body, but health boards and other bodies will also 
have a duty and responsibility to co-operate. In the 
era of the getting it right for every child approach, 
in which we are trying to establish the principles of 
shared responsibility and good practice among all 
public authorities, it is particularly important that 
we make that explicit in the bill. 

I move amendment 369. 

Adam Ingram: I do not recognise the assertion 
that amendment 369 would remove lead authority 
from local authorities. It would put all agencies on 
an equal footing. I understand why Mr Macintosh 
thinks that the amendment would be helpful, but it 
is neither helpful nor necessary. I fully support the 
drive to encourage better joined-up working. The 
GIRFEC approach is key to all our work that is 
aimed at improving outcomes for children and 
young people, but all partners have a role to play 
in providing the help and support they need. 

I do not believe that amendment 369 would 
bring positive improvements to the operation of the 
children‟s hearings system, nor do I believe that it 
would secure better outcomes for children and 
young people who are in the system. Since the 
start of the hearings system, local authorities have 
had a duty to give effect to supervision 
requirements. Section 71 of the 1995 act provides 
for that, and similar provision has been made at 
section 138 of the bill. 

Responsibility falls on local authorities for the 
good reasons that they have wide-ranging 
statutory obligations to support children and 
families that are in need, and that the majority of 
the help and support services that children and 
young people need are services or resources that 
local authorities provide to the wider community. 
The duty on local authorities to give effect to 
supervision is a collective one that is imposed on 
the authority as a whole, not on individual 
departments or units within the authority. Social 
work clearly has the key role, but other 
departments such as education, housing and 
sometimes recreation and leisure have a part to 
play, too. 

Supervision requirements often contain 
measures such as a child having regular contact 
with a social worker, attending a particular group 

1033



4019  6 OCTOBER 2010  4020 
 

 

or project, residing in a particular residential 
establishment, or attending a particular school. 
Relatively few need health input, and when they 
do, it is likely to be complementary to, rather than 
instead of, other support and services that are 
provided by the local authority. That help should 
be part of an integrated plan of action in which 
agencies work together. Amendment 369 would 
add nothing to that way of multi-agency working. 

Passing lead responsibility to another will do 
little to improve outcomes if all the agencies 
concerned are not working together to deliver the 
help and support that children need. In fact, I am 
concerned that amendment 369 would have the 
opposite effect. It would run the risk of local 
authorities considering that they have a diminished 
role, or even no role, in respect of some children 
and, therefore, the risk that those children do not 
get the help and support they need. 

In reality, some supervision requirements might 
not specify a role for others, but authorities might 
choose to involve them. For example, they might 
provide specialised voluntary sector support for 
young people who offend. Giving effect to 
supervision in a way that best meets the child‟s 
needs is rightly a decision for the local authority. It 
is important that progress in improving outcomes 
can be measured, which is the purpose of the 
child‟s plan. 

When supervision requirements include services 
for the child that the local authority does not 
provide, section 21 of the 1995 act provides that 
the local authority may request help in carrying out 
its duty from another local authority, a health 
board or any other person authorised by Scottish 
ministers. Any such request must be complied 
with, unless it runs counter to existing statutory 
duties and functions. Those arrangements have 
generally worked well and we see no reason to 
change them. 

It is unclear from amendment 369 how health 
boards or other agencies would be able to require 
assistance from another body, such as the local 
authority, if they needed assistance to fully 
implement the compulsory supervision 
requirement. It is important to have clear plans for 
improving outcomes that can be measured and 
charting progress to ensure that all the relevant 
needs are being addressed. That is why we are 
promoting the GIRFEC approach, which will bring 
about real change in practice on the ground rather 
than piecemeal statutory change. 

It is instructive to look at the experience of the 
GIRFEC Highland pathfinder. Although health, the 
police and other agencies have played a full role in 
the establishment and operation of GIRFEC in 
Highland—all children come to hearings with a 
single, integrated child‟s plan—it still falls to the 
local authority to implement supervision. That is 

not for historical or dogmatic reasons, but because 
the local authority provides the services, directly or 
indirectly, to which children and young people 
need access. 

To further support the adoption of GIRFEC by 
health boards across Scotland, the Scottish 
Government wrote to all chief executives in August 
to remind them of their GIRFEC responsibilities. 
The letter also asked them to use their influence 
with other services and agencies locally to drive 
forward the GIRFEC agenda and to identify a 
senior manager with specific responsibility for 
GIRFEC. 

Given all that, I cannot support amendment 369, 
and I see little that is positive in the changes that it 
proposes. The reality is that, for all but a few 
cases, the local authority should be the 
“implementation authority.” 

Will Ken Macintosh expand on what his 
amendment means by “another agency”? That 
term is not defined in law, but it would need to be if 
such an agency were to take on statutory duties 
as proposed by amendment 369. Would the focus 
be on the voluntary sector, or is there an 
expectation that others, such as the police, would 
be included? 

I would also welcome Ken Macintosh‟s thoughts 
on how a duty on other agencies, particularly the 
voluntary sector, would work in practice. The 
voluntary sector usually provides support to 
children and young people under contract or 
arrangement with the local authority, to help the 
authority to comply with its statutory duties. How 
would the cost of implementation be met if the 
statutory duty fell on the voluntary body? Surely it 
makes sense to leave the duty on the authority, 
which can buy in the required support to help it 
meet the needs of children. 

Is it right, or proportionate, to give a health 
board or other agency a statutory duty in such 
circumstances, when it would not be able to 
provide the necessary services and, in most 
cases, would have to request assistance from the 
local authority but would have no power to require 
the local authority‟s co-operation to implement the 
order? How would implementation of those duties 
be paid for? 

Agreeing to amendment 369 as drafted would 
also have significant policy implications and incur 
technical difficulties, because it would impact upon 
provisions relating to secure accommodation 
authorisations, compulsory supervision orders and 
interim orders, medical orders and warrants, all of 
which give a role to the implementation authority. 
It would also have an impact on applications for 
permanence orders and adoption placements. 

I heard Ken Macintosh describe the thinking 
behind the amendment. Is there something else 

1034



4021  6 OCTOBER 2010  4022 
 

 

that he has not said? It is clear from COSLA‟s 
evidence at stage 1 that it considers it unfair that 
the enforcement power covers only local 
authorities, which can result in their being held to 
account for the non-implementation of supervision 
requirements. COSLA argued that the power 
should also cover health services and other 
agencies. 

Changing the definition of the implementation 
authority, as the amendment proposes, would 
mean that health boards and other agencies could 
also be subject to the enforcement power. 
However, as I have said, even if the amendment 
were to be agreed to, it is highly likely that few—if 
any—health boards or other agencies would end 
up being defined as an implementation authority. 
The Scottish Government is clear that health 
boards should be held to account, but I firmly 
believe that that can be done in more effective 
ways than through the amendment‟s rather blunt 
attempt to secure accountability by the back door. 

Amendment 369 is unnecessary. It would make 
no practical difference to who implements the vast 
majority of compulsory supervision orders—that 
will still be done by the local authority—and it 
would not drive forward multi-agency working. I 
ask Ken Macintosh to withdraw  amendment 369. 

Ken Macintosh: There is no reason that I did 
not give for lodging the amendment. The minister 
is aware of the local authorities‟ motivation, but 
that is certainly not my motivation. In fact, I wonder 
whether any other motivation lies behind his 
comments. I know that he discussed earlier with 
his health colleagues seeking permission to 
impose duties or other ways to address the same 
issue, which I believe was considered to be tricky. 

I think that the committee agrees that the 
GIRFEC agenda is essential. Our public 
authorities should not defend their territory, but 
help each of us and our children as citizens. There 
are reasons why local authorities require a little 
extra statutory backing for the duty on other public 
bodies to co-operate. However, I have no wish 
whatever to remove the lead responsibility from 
local authorities. I am conscious of the danger that 
responsibility could be diminished or evaded, as 
the minister said. 

I ask the minister to think again before stage 3 
about whether we can do anything else to address 
the situation, which I am sure that we will discuss 
with COSLA and others. On that basis, I seek 
leave to withdraw amendment 369. 

Amendment 369, by agreement, withdrawn. 

Amendments 256 and 257 moved—[Adam 
Ingram]—and agreed to. 

Amendment 196 not moved. 

Amendment 258 moved—[Adam Ingram]—and 
agreed to. 

Amendment 197 not moved. 

11:45 
The Convener: Amendment 259, in the name 

of the minister, is grouped with amendments 260 
and 317. 

Adam Ingram: The amendments in the group 
will make drafting changes to clarify the life cycle 
of a compulsory supervision order. There will be 
no change to policy. 

Section 97(7)(a) provides for compulsory 
supervision orders to have a maximum lifespan of 
one year. Section 135 enables an order to be 
reviewed, varied or continued. A continuation of an 
order on review can include extending it beyond its 
original expiry date. The intention is for such an 
order to be capable of being continued many 
times, right up until the child reaches 18, in some 
cases. The maximum period of each continuation 
is 12 months. Amendments 259, 260 and 317 are 
intended to clarify the bill in that regard. 

Amendment 259 will amend section 97 to 
provide that where an order has not been 
continued it will have effect until either the day a 
year after the day on which it was made or until 
the child turns 18. 

Amendment 260 will make separate provision 
for the duration of continued orders. A continued 
order will have effect until the end of the period for 
which it was last continued or until the child turns 
18. 

Amendment 317 will place a cap on orders that 
are continued by a review hearing and clarifies 
that an order may not be continued for a period 
that exceeds one year. 

I move amendment 259. 

Amendment 259 agreed to. 

Amendment 260 moved—[Adam Ingram]—and 
agreed to. 

Section 97, as amended, agreed to. 

Amendment 261 moved—[Adam Ingram]—and 
agreed to. 

Section 98—Meaning of “movement 
restriction condition” 

Section 98 agreed to. 

Amendment 262 moved—[Adam Ingram]—and 
agreed to. 

Section 99—Meaning of “secure 
accommodation authorisation” 
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The Convener: Amendment 263, in the name 
of the minister, is grouped with amendment 267. 

Adam Ingram: Amendments 263 and 267 
relate to secure accommodation authorisations in 
the context of interim compulsory supervision 
orders and the requirement to specify a named 
residential establishment. 

A secure accommodation authorisation may 
exist only as part of an underlying order, for 
example a compulsory supervision order or an 
interim compulsory supervision order. It has no life 
of its own. Where a secure accommodation 
authorisation forms part of a compulsory 
supervision order, good practice demonstrates 
that in almost all cases a suitable residential 
establishment has been established for the child, 
normally as part of a child‟s single plan. 
Amendment 263 applies only to interim orders. 

Where a secure accommodation authorisation 
forms part of an interim order, for example 
because a child needs to reside in a place of 
safety in urgent circumstances, it is often not 
possible to engage in the normal planning process 
and immediately to identify a residential 
establishment. Therefore, amendment 263 will 
remove the requirement to specify a residential 
establishment in a secure accommodation 
authorisation that is part of an interim order. The 
approach will reinstate the vital flexibility to be able 
to place a child in an unnamed establishment at 
short notice, which reflects current policy and 
practice with regard to place-of-safety warrants. 

Amendment 267 will make a consequential 
amendment to section 100. 

I move amendment 263. 

The Convener: Does any member wish to 
speak in the debate? 

Members: No. 

The Convener: In that case, minister, am I right 
to assume that you have nothing further to add? 

Adam Ingram: You are right, convener. 

The Convener: I am sure that you are not going 
to say that very often. 

Amendment 263 agreed to. 

Section 99, as amended, agreed to. 

Amendment 264 moved—[Adam Ingram]—and 
agreed to. 

Section 100—Meaning of “interim 
compulsory supervision order” 

The Convener: Amendment 265, in the name 
of the minister, is grouped with amendments 332, 
333, 283, 284 and 302 to 304. 

Adam Ingram: The amendments in the group 
provide clarity on the duration of interim 
compulsory supervision orders and will insert 
some new procedures into the bill. Amendment 
265 will make a minor drafting change to remove 
unnecessary wording. Amendment 284 will 
introduce a new section to make it clear that a 
sheriff may extend interim orders as many times 
as he or she considers appropriate. That reflects 
the position in the 1995 act. Amendment 283 is 
consequential on amendment 284. 

Amendment 302 provides a more efficient 
procedure in section 111, which applies when 
there is an application for proof but, because there 
is a change in circumstances or new information 
comes to light, the reporter no longer considers 
that a compulsory supervision order should be 
made in relation to the child. Currently, the 
reporter must withdraw the application for proof 
and at the same time terminate the order or 
warrant. However, I believe that it would be in the 
best interests of the child for any order or warrant 
that is in force to terminate automatically on 
application to the sheriff. Amendment 302 will 
therefore remove the duty on the reporter to 
terminate any order or warrant and provides 
instead for orders automatically to cease to have 
effect when the application is lodged by the 
reporter. 

Amendments 332 and 333 will make drafting 
amendments to more accurately reflect when an 
interim order ceases to have effect during 
proceedings before the sheriff. There is no change 
to policy. Amendments 303 and 304 are 
consequential on amendments 332 and 333. 

I move amendment 265. 

Amendment 265 agreed to. 

Amendments 332 and 267 moved—[Adam 
Ingram]—and agreed to. 

Section 100, as amended, agreed to. 

Amendment 268 moved—[Adam Ingram]—and 
agreed to. 

Section 101—Meaning of “medical 
examination order” 

The Convener: Amendment 198, in the name 
of Ken Macintosh, is in a group on its own. If 
amendment 198 is agreed to, I will be unable to 
call amendment 269, because it will have been 
pre-empted. I point that out because the pre-
emption is not highlighted in the groupings. 

Ken Macintosh: Amendment 198 is a probing 
amendment—again, one that has been promoted 
by the Law Society of Scotland. Its effect would be 
to delete section 101, which is on the meaning of 
“medical examination order”. The Law Society has 
taken the view that that section duplicates the 

1036



4025  6 OCTOBER 2010  4026 
 

 

basic supervision requirement provisions in 
section 97 and is therefore unnecessary. 

I move amendment 198. 

Adam Ingram: Section 101 of the bill, which is 
based on section 69 of the 1995 act, sets out the 
meaning of “medical examination order”. Medical 
examination orders and compulsory supervision 
orders share some common components, and I 
suspect that that was the impetus behind 
amendment 198. 

A medical examination order is a short-term 
measure—it can last no more than 22 days—that 
is designed to enable an investigation of the 
child‟s circumstances in order to inform the 
children‟s hearing as to the appropriate disposal of 
the child‟s case. It is available only to allow the 
children‟s hearing to make further investigation 
into a child‟s circumstances before a compulsory 
supervision order is made. It informs the decision-
making process in respect of what the child needs. 
A child may, for example, be required to reside in 
an assessment centre, attend an educational 
psychologist or be subject to a medical 
examination before the hearing can fully assess 
the child‟s circumstances and decide the best 
compulsory supervision measures for the child. Its 
purpose is to inform the children‟s hearing as to 
whether a compulsory supervision order is, in fact, 
necessary and, if so, what measures it should 
contain. 

A compulsory supervision order should be made 
only when a hearing has all the information that it 
needs. That may include information that has been 
gathered in response to a medical examination 
order. 

A child may be made the subject of an interim 
compulsory supervision order because the hearing 
is satisfied that the child is in need of interim 
supervision measures for protection, guidance, 
treatment or control before it can make a 
substantive disposal pending further investigation. 
That type of investigation would normally involve 
the hearing seeking further reports or background 
information. However, where a child is made the 
subject of a medical examination order, the child is 
not necessarily in need of interim supervision, and 
further investigation in that context means that the 
child must be subject to a medical examination 
before the necessary reports can be compiled for 
the hearing. 

Another clear distinction is that medical 
examination orders can be made by the children‟s 
hearing, but not by the sheriff. A sheriff cannot 
make a medical examination order, because he 
has no locus to make further investigations. That 
investigative role remains solely with children‟s 
hearings. 

The effect of amendment 198 would be to 
remove the definition of “medical examination 
order”. The power of the hearing to make an order 
would remain, but the power would not be 
informed—or, more important, curtailed—by the 
current definition, which would be removed. Each 
hearing would therefore be able to determine what 
measures to include and the duration of the order. 
That result would clearly not be in the child‟s best 
interests. 

Medical examination orders are enshrined in 
current practice as a separate entity, and there 
was no other opposition through the stage 1 
process to the inclusion of those orders as 
currently drafted in the bill. 

I urge Ken Macintosh to seek to withdraw 
amendment 198. 

Ken Macintosh: I thank the minister for his 
explanation. I am conscious that there was no 
evidence on the matter earlier, and the minister 
has outlined concerns about medical examinations 
being needed before compulsory supervision 
orders. On that basis, I seek to withdraw 
amendment 198. 

Amendment 198, by agreement, withdrawn. 

Section 101 agreed to. 

Amendment 269 moved—[Adam Ingram]—and 
agreed to. 

Section 102—Meaning of “warrant to secure 
attendance” 

Amendment 270 moved—[Adam Ingram]—and 
agreed to. 

12:00 
The Convener: Amendment 271, in the name 

of the minister, is grouped with amendments 331, 
217 and 218. 

Adam Ingram: During stage 1, I listened to 
various concerns that partners raised about 
detaining a child in a police station prior to the 
arrangement of a children‟s hearing. Clearly, we 
want to minimise the holding of children in police 
stations, particularly when they are being held 
there only for reasons of safety. 

The bill as drafted reflects existing legislation, 
and I am reassured that good practice already 
exists to make every effort to ensure that a child is 
detained in a police cell only as a last resort, 
where no alternative place of safety can be found. 
For example, where a child is detained under a 
warrant to secure attendance, a children‟s hearing 
is normally held on the same day. 

The bill proposes new powers under section 71 
that will remove the need for a child to be detained 
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while the reporter carries out further investigations. 
When a child is detained by the police and it has 
been decided that the criminal proceedings will not 
be taken, section 71 gives the reporter the ability, 
where appropriate, to direct the immediate release 
of the child from police custody while the reporter 
investigates whether compulsory measures of 
supervision are necessary for the child. 

Although I am reassured about the good 
practice in relation to this policy, I lodged 
amendment 331, which seeks to enshrine that 
good practice in legislation. The amendment 
seeks to put it beyond doubt that a child may be 
kept in a police station only as a last resort, where 
no alternative place of safety is available. 
Subsection (3) of the new section that amendment 
331 will insert makes it clear that steps must be 
taken to identify a place of safety that is not a 
police station and to transfer the child to it as soon 
as is reasonably practicable. 

Ken Macintosh‟s amendments 217 and 218 
appear to have a similar objective to my 
amendment 331. However, their effect would be to 
restrict the use of police stations to circumstances 
when a child is detained by the police. That means 
that the option of keeping a child in a police station 
on the direction of the reporter in emergency child-
welfare situations would no longer be available. 
Although that is a provision of last resort, it can be 
crucial in, for example, the period before a child 
protection order is sought or where warrants to 
secure the attendance of a child at a hearing are 
necessary because the child is likely otherwise to 
abscond. The current policy of detaining a child in 
a police station only as a last resort until a more 
suitable place of safety can be found would no 
longer be an option. 

Amendments 217 and 218 would—probably 
unintentionally—remove the means of protecting a 
child in various high-risk circumstances. I hope 
that my amendment 331 gives Ken Macintosh 
some reassurance. I ask him not to move 
amendments 217 and 218, which would 
significantly reduce the protection that is currently 
available to children through existing legislation. 

Amendment 271 is a technical amendment to 
section 102, which sets out the meaning of 
“warrant to secure attendance.” It will have no 
impact on policy. 

I move amendment 271. 

Ken Macintosh: I thank the minister for his 
comments and his amendments 271 and 331. 
Amendments 217 and 218 were designed with the 
same intention as amendment 331, which was to 
ensure that children are held in police stations only 
as a last resort. The amendments referred to 
section 43(4) of the Criminal Procedure (Scotland) 
Act 1995. However, I think that it is preferable to 

have the intention spelt out in the bill, as 
amendment 331 will do. I am content not to move 
amendments 217 and 218. 

The Convener: That is a helpful indication of 
what will happen when we get to that point, Mr 
Macintosh. 

Margaret Smith (Edinburgh West) (LD): The 
comments of Kenneth Macintosh and the minister 
echo the view of the committee that this is 
something that we would only want to happen in 
the last resort. A lot of what the minister has said 
is welcome in terms of good practice. Could the 
minister indicate how often the provision is called 
on to be used? 

The Convener: Procedurally, this is not an 
opportunity for the minister to respond. However, if 
he has an indication of those numbers, I will allow 
him to come in at this point. 

Adam Ingram: I do not have that information to 
hand, but I will try to acquire it and will inform the 
committee in due course. 

The Convener: We look forward to that. I hope 
that finding it does not cause too much trouble. 

Minister, would you like to wind up the debate 
on this grouping? 

Adam Ingram: Given the consensus on the 
issue, I have nothing further to say. 

Amendment 271 agreed to. 

Amendments 272 to 278 moved—[Adam 
Ingram]—and agreed to. 

Section 102, as amended, agreed to. 

Amendment 279 moved—[Adam Ingram]—and 
agreed to. 

Section 103—Application for extension or 
variation of interim compulsory supervision 

order 

Amendments 280, 333, 282 and 283 moved—
[Adam Ingram]—and agreed to. 

Section 103, as amended, agreed to. 

After section 103 

Amendment 284 moved—[Adam Ingram]—and 
agreed to. 

The Convener: Amendment 285, in the name 
of the minister, is grouped with amendment 305. 

Adam Ingram: Amendment 285 introduces a 
new power for the sheriff to make an interim 
compulsory supervision order during a proof 
hearing, where that proof hearing needs to be 
continued to another day. 
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That is intended to plug a gap where the 
children‟s hearing may not have made an interim 
order but the sheriff is satisfied that such an order 
is necessary for the protection, guidance, 
treatment or control of the child. We do not expect 
the power to be used often, but it is necessary, 
perhaps, where more evidence might come to light 
during the proof proceedings. 

Amendment 305 will reinstate the provisions in 
section 68(12) of the 1995 act in relation to place 
of safety warrants. When a sheriff makes an 
interim order that specifies that a child must reside 
in a place of safety away from home, the 
subsequent children‟s hearing must be arranged 
to consider the case within three days. I feel it is in 
the child‟s best interest to convene the hearing 
without delay. 

I move amendment 285. 

Amendment 285 agreed to. 

Section 104—Hearing of application 

Amendment 286 moved—[Adam Ingram]—and 
agreed to. 

Section 104, as amended, agreed to. 

Section 105—Jurisdiction and standard of 
proof: offence ground 

Amendment 287 moved—[Adam Ingram]—and 
agreed to. 

Section 105, as amended, agreed to. 

Section 106—Child’s duty to attend hearing 
unless excused 

Amendment 288 moved—[Adam Ingram]—and 
agreed to. 

The Convener: Amendment 289, in the name 
of the minister, is grouped with amendments 290 
to 294 and 307.  

Adam Ingram: These amendments relate to 
section 106 and the child‟s duty to appear before 
the sheriff to establish grounds for referral.  

The committee may recall that amendment 159, 
which was debated last week, seeks a general 
power for the hearing to issue a warrant to secure 
the attendance of the child. This included securing 
the child‟s attendance at the hearing before the 
sheriff to establish grounds. Amendments 292 and 
293 are consequential to amendment 159 and 
adjust section 106 to remove a specific power that 
is no longer required as a result of the new 
general power. 

Although the general power provides the means 
to secure the child‟s attendance at the proof 
hearing, the sheriff would still not have the power 
to issue such a warrant should the proof hearing 

need to be continued and there was any reason to 
believe that the child might not attend the 
continued hearing. Therefore, amendment 294 
ensures that, where a proof hearing needs to be 
continued, the sheriff has the power to grant a 
further warrant to secure the attendance of the 
child, if required.  

Amendment 307 adds a new section to the bill 
that places the child under the same obligations 
and provides the same right to attend the review 
hearing arranged under section 115(2) as in 
relation to the original hearing to establish 
grounds. 

Amendment 290 makes a similar change at 
section 106(3), in relation to a proof hearing before 
the sheriff, to the change made to section 72(3)(a) 
by amendment 141, debated earlier with the third 
grouping. The amendment would mean that a 
child would not be excused from attending a proof 
hearing if they were the perpetrator of a schedule 
1 offence. A child could, however, continue to be 
excused if they were the victim of, or were in close 
connection with someone who has committed, a 
schedule 1 offence.  

Amendments 289 and 291 remove incorrect 
references to rules under section 170. That is 
because those rules can be made only in relation 
to the procedure of children‟s hearings and not 
court proceedings.  

I move amendment 289. 

Amendment 289 agreed to. 

Amendments 290 to 294 moved—[Adam 
Ingram]—and agreed to. 

Section 106, as amended, agreed to. 

Section 107—Child and relevant person: 
representation at hearing 

Amendment 295 moved—[Adam Ingram]—and 
agreed to. 

Amendment 199 not moved. 

Section 107, as amended, agreed to. 

Section 108 agreed to. 

Section 109—Application by virtue of section 
89 or 90: ground accepted before 

determination 

Amendment 296 moved—[Adam Ingram]—and 
agreed to. 

12:15 
The Convener: Amendment 334, in the name 

of the minister, is grouped with amendment 335. 

Adam Ingram: Amendments 334 and 335 are 
technical amendments that address issues that 
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were raised in annex F of the committee‟s stage 1 
report. 

Section 109 provides that when the child and 
the relevant persons who were present at the 
grounds hearing accept the grounds, the sheriff 
may dispose of the application to establish the 
grounds without hearing evidence. Section 110 
makes similar provision when all the relevant 
persons who were at the grounds hearing accept 
the grounds. 

However, even though relevant persons may 
not have been at the grounds hearing for various 
reasons, they may attend the hearing before the 
sheriff. If they are at the hearing before the sheriff, 
there is no reason why they should not be able to 
accept or reject the grounds. 

Therefore, amendments 334 and 335 seek to 
amend sections 109 and 110 to provide that the 
sheriff may dispose of an application to establish 
the grounds without hearing evidence. That will 
apply when the child and the relevant persons 
present at the hearing before the sheriff accept the 
grounds and when the relevant persons present at 
the hearing before the sheriff accept the grounds. 

I move amendment 334. 

Amendment 334 agreed to. 

Section 109, as amended, agreed to. 

Section 110—Application by virtue of section 
93: ground accepted by relevant person before 

determination 

Amendments 335 and 299 moved—[Adam 
Ingram]—and agreed to. 

Section 110, as amended, agreed to. 

Section 111—Withdrawal of application: 
termination of orders etc by Principal Reporter 

Amendments 300 to 302 moved—[Adam 
Ingram]—and agreed to. 

Section 111, as amended, agreed to. 

Section 112—Determination: grounds not 
established 

Amendments 303 and 304 moved—[Adam 
Ingram]—and agreed to. 

Section 112, as amended, agreed to. 

Section 113—Determination: ground 
established 

Amendment 305 moved—[Adam Ingram]—and 
agreed to. 

Section 113, as amended, agreed to. 

Section 114—Application for review of 
grounds determination 

Amendment 306 moved—[Adam Ingram]—and 
agreed to. 

Section 114, as amended, agreed to. 

Section 115 agreed to. 

After section 115 

Amendment 307 moved—[Adam Ingram]—and 
agreed to. 

The Convener: Amendment 308, in the name 
of the minister, is in a group on its own.  

Adam Ingram: Amendment 308 will help to 
ensure that children and relevant persons have 
the right to be represented at hearings before the 
sheriff by a person of their choice. Under section 
107, a child and a relevant person have the right 
to be represented at a grounds hearing before the 
sheriff by another person who may or may not be 
a solicitor or advocate. 

Amendment 308 introduces a new section to 
provide for the same right to representation for a 
child and a relevant person attending a hearing 
before a sheriff under section 115, which deals 
with the review of a grounds determination. The 
amendment also takes account of the fact that the 
person to whom the review relates might no longer 
be a child by the time that the hearing takes place.  

I move amendment 308. 

Amendment 308 agreed to. 

Section 116 agreed to. 

Section 117—Recall of grounds 
determination: sheriff’s power to refer other 

grounds to children’s hearing 

The Convener: Amendment 309, in the name 
of the minister, is grouped with amendments 311, 
315, 344 to 353 and 320.  

Adam Ingram: The amendments propose a 
number of minor changes to provisions dealing 
with reviews of compulsory supervision orders. 

Amendment 309 proposes a minor change to 
section 117. The section deals with the power of 
the sheriff, in reviewing a grounds determination in 
respect of a child, to find that other grounds for 
referral are established and to call for a children‟s 
hearing to consider them. The proposed 
amendment will ensure that a further hearing is 
arranged only when the person is still a child. That 
reflects current policy. 

Amendment 311 is a minor drafting change to 
make section 119 consistent with section 117, as 
both sections relate to identical powers of the 
sheriff. 
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Amendment 315 amends section 133, which 
applies when reviews of compulsory supervision 
orders are to be carried out. The amendment 
proposes the addition of references in section 133 
to review hearings to be arranged following the 
sheriff‟s review of the grounds determination under 
sections 117, 119 and 140 to ensure that the 
reporter can also request reports for those types of 
review hearings. 

Amendment 320 is a minor drafting change. It 
clarifies the obligation of the children‟s hearing to 
ensure that a further review of the compulsory 
supervision order takes place when the hearing 
has directed the national convener to give notice 
of an intended application to the court to enforce 
the local authority‟s duty to implement the order. 

Section 134 concerns duties on children‟s 
hearings when a review is required under section 
127. Section 134(3), as drafted, states that the 
hearing must prepare the report  
“regardless of any other action”  

that it takes. That provision is based on section 
73(13) of the 1995 act. It was included to ensure 
that, even when the compulsory supervision order 
had been terminated, the report would still be 
prepared. However, given the fact that subsection 
(2) contains a similar provision, to prevent 
unnecessary duplication I think that subsection (3) 
is no longer required. Amendment 350 therefore 
deletes section 134(3). 

Section 134(2) states: 
“The children‟s hearing that carries out the review must 

prepare a report”. 

I have considered further which hearing should 
prepare the report if the matter is continued to a 
subsequent review hearing and have concluded 
that the natural point at which the duty should 
arise is on disposal of the review under section 
135(3). Amendment 349 adjusts section 134 
accordingly. 

Amendment 349 also seeks to ensure that the 
report will be for the benefit of both the local 
authority and any court hearing an adoption or 
permanence order application as required by the 
Adoption Agencies (Scotland) Regulations 2009. 

Amendment 351 clarifies the circumstances in 
which the court must have regard to the report that 
is made under section 134 as when it is 
considering an application for an adoption or 
permanence order. Amendment 352 is 
consequential to amendment 351. 

After reviewing the structure of part 13, I think 
that section 134 could be better placed. 
Amendment 353 moves it to the end of that part of 
the bill. 

Amendments 344 to 346 and 348 make drafting 
and consequential changes to ensure that the duty 
to provide reports to a review hearing is imposed 
on the “implementation authority” rather than the 
“relevant local authority for the child”. 

Amendment 347 seeks to enable the reporter to 
request bespoke reports from the local authority 
for the review hearing either in relation to the child 
generally or in relation to any particular matter 
relating to the child that the reporter may specify. It 
also makes clear that the implementation authority 
may include in the reports that are required under 
section 133 information that is given to the 
authority by another person. That mirrors 
provisions for reports in relation to grounds 
hearings. 

I move amendment 309. 

Amendment 309 agreed to. 

Section 117, as amended, agreed to. 

Section 118—Recall of grounds 
determination: sheriff’s powers where no 

section 65 grounds accepted or established 

Amendments 200 and 201 not moved. 

Amendment 310 moved—[Adam Ingram]—and 
agreed to. 

Section 118, as amended, agreed to. 

Section 119—New section 65 ground 
established: sheriff to refer to children’s 

hearing 

Amendment 311 moved—[Adam Ingram]—and 
agreed to. 

Section 119, as amended, agreed to. 

Section 120—Children’s hearing following 
deferral or proceedings under Part 10 

Amendments 312 to 314 moved—[Adam 
Ingram]—and agreed to. 

Section 120, as amended, agreed to. 

Section 121—Powers of children’s hearing 
on deferral under section 120 

Amendments 157 and 158 moved—[Adam 
Ingram]—and agreed to. 

Section 121, as amended, agreed to. 

Section 122—Subsequent children’s 
hearing: new grounds 

Amendment 338 moved—[Adam Ingram]—and 
agreed to. 

Before section 123 
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Amendment 63 moved—[Adam Ingram]—and 
agreed to. 

Amendment 159 moved—[Adam Ingram]—and 
agreed to. 

The Convener: This is an appropriate point at 
which to break. We have had a lengthy session. I 
am grateful to the minister and his officials for their 
attendance. We will return to the bill after the 
October recess.
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Children’s Hearings (Scotland) Bill 
 

5th Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Section 123 to 188 
Long Title 

Schedules 5 and 6 

  
 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Section 123 

Adam Ingram 
 

339 Leave out section 123 and insert— 

<Compulsory supervision order: requirement to review 

(1) This section applies where a children’s hearing is making, varying or continuing a 
compulsory supervision order. 

(2) Where the order being made contains a movement restriction condition (or the order is 
being varied so as to include such a condition), the children’s hearing must require the 
order to be reviewed by a children’s hearing on a day or within a period specified in the 
order. 

(3) In any other case, the children’s hearing may require the order to be so reviewed.> 

Section 124 

Adam Ingram 
 

160 Leave out section 124 

After section 124 

Adam Ingram 
 

340 After section 124, insert— 

<Contact orders and permanence orders 

Review of contact direction 

(1) This section applies where, in relation to a child— 

(a) a children’s hearing— 

(i) makes a compulsory supervision order, 

(ii) makes an interim compulsory supervision order or a medical examination 
order which is to have effect for more than 5 working days, or 
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(ii) continues or varies a compulsory supervision order under section 135, 

(b) the order contains (or is varied so as to contain) a measure of the type mentioned 
in section 97(2)(g) or 101(2)(e) (“a contact direction”), and 

(c) an order mentioned in subsection (2) is in force. 

(2) The orders are— 

(a) a contact order regulating contact between an individual (other than a relevant 
person in relation to the child) and the child, or 

(b) a permanence order which specifies arrangements for contact between such an 
individual and the child. 

(3) The Principal Reporter must arrange a children’s hearing for the purpose of reviewing 
the contact direction. 

(4) The children’s hearing is to take place no later than 5 working days after the children’s 
hearing mentioned in subsection (1)(a). 

(5) The children’s hearing may— 

(a) confirm the decision of the children’s hearing mentioned in subsection (1)(a), or 

(b) vary the compulsory supervision order, interim compulsory supervision order or 
medical examination order (but only by varying or removing the contact 
direction). 

(6) Sections 72 and 73 do not apply in relation to a children’s hearing arranged by virtue of 
subsection (3).> 

Adam Ingram 
 

341 After section 124, insert— 

<Referral where failure to provide education for excluded pupil 

Referral where failure to provide education for excluded pupil 

(1) This section applies where it appears to a children’s hearing that— 

(a) an education authority has a duty under section 14(3) of the Education (Scotland) 
Act 1980 (c.44) (education authority’s duty to provide education for child 
excluded from school) in relation to the child to whom the children’s hearing 
relates, and 

(b) the authority is failing to comply with the duty. 

(2) The children’s hearing may require the National Convener to refer the matter to the 
Scottish Ministers. 

(3) If a requirement is made under subsection (2), the National Convener must— 

(a) make a referral to the Scottish Ministers, and 

(b) give a copy of it to the education authority to which it relates and the Principal 
Reporter.> 
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Section 126 

Adam Ingram 
 

161 In section 126, page 47, line 1, leave out <12(1)> and insert <12(1A)> 

Adam Ingram 
 

162 In section 126, page 47, line 3, leave out from <for> to <already> in line 5 and insert <, and 

(  ) a compulsory supervision order is> 

After section 126 

Adam Ingram 
 

163 After section 126, insert— 

<Case remitted under section 49 of Criminal Procedure (Scotland) Act 1995 

(1) This section applies where, in relation to a child— 

(a) a court remits a case under section 49 of the Criminal Procedure (Scotland) Act 
1995 to the Principal Reporter to arrange for the disposal of the case by a 
children’s hearing, and 

(b) a compulsory supervision order is in force in relation to the child. 

(2) The Principal Reporter must initiate a review of the compulsory supervision order. 

(3) A certificate signed by the clerk of the court stating that the child has pled guilty to, or 
been found guilty of, the offence to which the case relates is conclusive evidence for the 
purposes of the children’s hearing held for the purposes of reviewing the order that the 
offence was committed by the child. 

(4) This Act applies as if the plea of guilty, or the finding of guilt, were a determination of 
the sheriff under section 113 that the ground in section 65(2)(j) was established in 
relation to the child.> 

Section 130 

Adam Ingram 
 

342 In section 130, page 48, line 23, leave out <relevant local authority for the child> and insert 
<implementation authority> 

Section 131 

Adam Ingram 
 

343 In section 131, page 48, line 29, at end insert <(which has not ceased to have effect by virtue of 
section 145(5))> 
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Section 133 

Adam Ingram 
 

315 In section 133, page 49, line 5, leave out <123 and 126 to 132> and insert <117, 119, 123, 126 to 
132 and 140> 

Adam Ingram 
 

344 In section 133, page 49, line 14, leave out <request the relevant local authority for the child> and 
insert <require the implementation authority> 

Adam Ingram 
 

345 In section 133, page 49, line 15, leave out <local authority has prepared> and insert <authority 
has prepared in relation to the child> 

Adam Ingram 
 

346 In section 133, page 49, line 16, leave out <local> 

Adam Ingram 
 

347 In section 133, page 49, line 16, at end insert— 

<(4A) The Principal Reporter may require the implementation authority to give the Principal 
Reporter a report on— 

(a) the child generally, 

(b) any particular matter relating to the child specified by the Principal Reporter. 

(4B) The implementation authority may include in a report given to the Principal Reporter 
under subsection (4) or (4A) information given to the authority by another person.> 

Adam Ingram 
 

348 In section 133, page 49, line 17, leave out subsection (5) 

Section 134 

Adam Ingram 
 

349 In section 134, page 49, line 23, leave out subsection (2) and insert— 

<(2) On determining the review under section 135(3), the children’s hearing must prepare a 
report providing advice about the circumstances to which the review relates for— 

(a) the implementation authority, and 

(b) any court that requires (or may subsequently require) to come to a decision about 
an application of the type mentioned in section 127(2)(c) or (e).> 

Adam Ingram 
 

350 In section 134, page 49, line 26, leave out subsection (3) 
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Adam Ingram 
 

351 In section 134, page 49, line 29, at beginning insert <If an application of the type mentioned in 
section 127(2)(c) or (e) is (or has been) made,> 

Adam Ingram 
 

352 In section 134, page 49, line 30, leave out <or adoption> 

Adam Ingram 
 

353 Move section 134 to after section 136 

Section 135 

Adam Ingram 
 

316 In section 135, page 49, line 39, leave out <(including by adding or removing measures)> 

Adam Ingram 
 

317 In section 135, page 50, line 1, at end insert <for a period not exceeding one year> 

Ken Macintosh 
 

370 In section 135, page 50, line 11, at end insert— 

<(6A) If the children’s hearing terminates the compulsory supervision order, and a children’s 
hearing had exercised its power under section 3 of the Rehabilitation of Offenders Act 
1974 (c.53) to order that the establishment or deemed establishment of a ground be 
treated for the purposes of that Act as a conviction, the children’s hearing must review 
the order under that Act and make a determination on whether the child should be 
treated forthwith as a rehabilitated child.> 

Adam Ingram 
 

318 In section 135, page 50, line 15, leave out subsection (8) 

Adam Ingram 
 

164 In section 135, page 50, line 21, leave out <124> and insert <72(2), 73(2) or 78> 

Section 136 

Adam Ingram 
 

165 In section 136, page 50, line 32, leave out subsection (3) 

Adam Ingram 
 

166 In section 136, page 50, line 35, leave out subsections (4) and (5) 
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After section 136 

Adam Ingram 
 

319 After section 136, insert— 

<Review of relevant person determination 

Review of determination that person be deemed a relevant person 

(1) This section applies where, in relation to a child— 

(a) a children’s hearing determines a review of a compulsory supervision order by 
varying or continuing the order, 

(b) an individual is deemed to be a relevant person by virtue of section 80, and 

(c) it appears to the children’s hearing that the individual may no longer have (nor 
recently have had) a significant involvement in the upbringing of the child. 

(2) The children’s hearing must review whether the individual should continue to be 
deemed to be a relevant person in relation to the child. 

(3) If the children’s hearing considers that it is appropriate to do so, the children’s hearing 
may defer determining the review under subsection (2) until a subsequent children’s 
hearing under this section. 

(4) Otherwise, if the children’s hearing determines that the individual does not have (and 
has not recently had) a significant involvement in the upbringing of the child then— 

(a) the children’s hearing must direct that the individual is no longer to be deemed to 
be a relevant person, and 

(b) section 80(4) ceases to apply in relation to the individual (except in relation to any 
appeal arising from the determination mentioned in subsection (1)(a)).> 

Ken Macintosh 
 

371 After section 136, insert— 

<Powers of children’s hearing where compulsory supervision order no longer has 
effect under section 97(7)(b) 

Where a compulsory supervision order no longer has effect by virtue of section 97(7)(b) 
and a children’s hearing has exercised its power under section 3 of the Rehabilitation of 
Offenders Act 1974 (c.53) to order that the establishment or deemed establishment of a 
ground be treated for the purposes of that Act as a conviction, the children’s hearing 
must review that order and make a determination on whether the person to whom the 
review relates should be treated forthwith as a rehabilitated person.>  

Section 140 

Adam Ingram 
 

320 In section 140, page 52, line 12, leave out from <determine> to <to> and insert <require that a 
further review of the compulsory supervision order> 
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Section 144 

Adam Ingram 
 

354 In section 144, page 53, line 25, at end insert— 

<(  ) prescribe the maximum period for which a restriction may have effect,> 

Adam Ingram 
 

355 In section 144, page 53, line 33, at end insert— 

<(  ) Regulations under subsection (1) are subject to the affirmative procedure.>  

Section 145 

Adam Ingram 
 

356 In section 145, page 54, line 14, leave out from <of> to <worker”)> in line 15 

Adam Ingram 
 

357 In section 145, page 54, line 18, leave out <worker> and insert <work officer> 

Adam Ingram 
 

358 In section 145, page 54, line 19, leave out <worker> and insert <work officer> 

Adam Ingram 
 

359 In section 145, page 54, line 20, leave out <worker> and insert <work officer> 

Adam Ingram 
 

360 In section 145, page 54, line 25, leave out <worker> and insert <work officer> 

Section 146 

Adam Ingram 
 

361 In section 146, page 55, line 20, at end insert— 

<(  ) Regulations under subsection (1) are subject to the affirmative procedure.> 

Section 147 

Adam Ingram 
 

362 In section 147, page 55, line 25, at end insert— 

<(  ) imposing requirements on the implementation authority in relation to a 
compulsory supervision order or an interim compulsory supervision order,> 
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Adam Ingram 
 

363 In section 147, page 55, line 26, after <child> insert <in relation to a medical examination order 
or a warrant to secure attendance> 

Adam Ingram 
 

364 In section 147, page 55, line 27, at end insert— 

<(  ) Regulations under subsection (1) are subject to the affirmative procedure.> 

Section 150 

Adam Ingram 
 

372 In section 150, page 57, line 3, leave out <of the relevant local authority for the child> 

Section 151 

Adam Ingram 
 

380 In section 151, page 57, leave out lines 25 to 27 and insert— 

<(  ) require the Principal Reporter to arrange a children’s hearing for any purpose for 
which a hearing can be arranged under this Act,> 

Adam Ingram 
 

381 In section 151, page 57, line 29, leave out from beginning to <Reporter> in line 30 and insert 
<discharge the child from any further hearing or other proceedings in relation to the grounds> 

Ken Macintosh 
 

202 In section 151, page 57, line 32, at end insert— 

<(  ) substitute for the disposal by the children’s hearing any requirements that could 
have been imposed by the hearing.> 

Adam Ingram 
 

382 In section 151, page 57, line 32, at end insert— 

<(  ) If a sheriff discharges a child under subsection (3)(c), the sheriff must also terminate any 
order or warrant which is in effect in relation to the child.> 

Section 153 

Adam Ingram 
 

383 In section 153, page 58, line 11, after <make> insert <, vary, continue or terminate> 
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Section 155 

Ken Macintosh 
 

203 In section 155, page 58, line 32, leave out <deemed> and insert <treated as> 

Adam Ingram 
 

321 In section 155, page 58, line 33, at end insert— 

<(b) a determination of a review under section (Review of determination that person be 
deemed a relevant person)(2) that an individual is to continue to be deemed, or no 
longer to be deemed, a relevant person in relation to a child.> 

Adam Ingram 
 

322 In section 155, page 58, leave out line 38 

Adam Ingram 
 

323 In section 155, page 59, line 1, leave out <(b) to (d)> and insert <(a) to (c)> 

Adam Ingram 
 

324 In section 155, page 59, line 5, leave out from beginning to second <determination> in line 7 and 
insert— 

<(a) quash the determination, and 

(b) where the determination is a determination of a pre-hearing panel or children’s 
hearing under section 80>   

Ken Macintosh 
 

204 In section 155, page 59, line 5, leave out <deemed to be> and insert <to be treated as> 

Ken Macintosh 
 

205 In section 155, page 59, line 8, leave out <deemed> and insert <treated as> 

Ken Macintosh 
 

206 In section 155, page 59, line 8, leave out <deeming the individual to be> and insert <providing 
that the individual be treated as> 

Adam Ingram 
 

325 In section 155, page 59, line 9, at end insert— 

<(  ) Where the sheriff makes an order under subsection (4)(b), section 80(4) applies to the 
individual as if a pre-hearing panel had deemed the individual to be a relevant person.> 
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After section 155 

Adam Ingram 
 

384 After section 155, insert— 

<Appeal to the sheriff against decision affecting contact or permanence order 

(1) A person mentioned in subsection (2) may appeal to the sheriff against a relevant 
decision of a children’s hearing in relation to a child. 

(2) The person is an individual (other than a relevant person in relation to the child) in 
relation to whom— 

(a) a contact order is in force regulating contact between the individual and the child, 
or 

(b) a permanence order is in force which specifies arrangements for contact between 
the individual and the child. 

(3) A relevant decision is a decision under section (Review of contact direction)(4) relating 
to a compulsory supervision order. 

(4) If the sheriff is satisfied that the relevant decision is justified, the sheriff must confirm 
the decision. 

(5) If not satisfied, the sheriff must vary the compulsory supervision order by varying or 
removing the measure contained in the order under section 97(2)(g). 

(6) An appeal under this section must be— 

(a) made before the expiry of the period of 3 weeks beginning with the day on which 
the relevant decision is made, 

(b) heard and disposed of before the expiry of the period of 3 days beginning with the 
day on which the appeal is made.> 

Section 156 

Adam Ingram 
 

373 In section 156, page 59, line 26, leave out <of the relevant local authority for the child> 

Section 157 

Adam Ingram 
 

385 In section 157, page 60, line 9, after <ground> insert <(other than the ground mentioned in 
section 65(2)(j) if the case was remitted to the Principal Reporter under section 49 of the Criminal 
Procedure (Scotland) Act 1995)> 

Adam Ingram 
 

386 In section 157, page 60, line 10, leave out <for review of a finding that a> and insert <under 
section 114(2) for review of a finding that a section 65> 
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Adam Ingram 
 

387 In section 157, page 60, line 13, at end insert— 

<(  ) an application under section (Further extension or variation of interim 
compulsory supervision order) for a further extension of an interim compulsory 
supervision order.> 

Adam Ingram 
 

388 In section 157, page 60, line 15, leave out <determination of> and insert <decision in> 

Adam Ingram 
 

389 In section 157, page 60, line 22, at end insert— 

<(  ) Despite subsections (1) and (2), a safeguarder may not— 

(a) appeal against a determination by the sheriff of a type mentioned in subsection 
(1)(a) or (b), 

(b) appeal to the Court of Session against the sheriff principal’s decision in such an 
appeal.> 

Adam Ingram 
 

390 In section 157, page 60, line 30, leave out <determining> and insert <deciding> 

Adam Ingram 
 

391 In section 157, page 60, line 33, leave out <determination of> and insert <decision in> 

Adam Ingram 
 

392 In section 157, page 60, line 33, at end insert— 

<(  ) In subsection (1)(b), the reference to a determination by the sheriff of an application 
under section 114(2) for review of a finding that a section 65 ground is established 
includes a reference to a determination under section 119(2)(a) that a ground is 
established.> 

Section 158 

Adam Ingram 
 

393 In section 158, page 60, line 37, leave out from <by> to <be> in line 38 and insert <of a pre-
hearing panel or children’s hearing that an individual is or is not to be deemed> 

Adam Ingram 
 

394 In section 158, page 61, line 2, leave out <determination of> and insert <decision in> 

Adam Ingram 
 

395 In section 158, page 61, leave out lines 8 and 9 and insert— 

<(  ) two or more persons mentioned in paragraphs (a) to (c) acting jointly.> 
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Adam Ingram 
 

396 In section 158, page 61, line 11, leave out <determination> and insert <decision appealed 
against> 

Adam Ingram 
 

397 In section 158, page 61, line 15, leave out <determining> and insert <deciding> 

Adam Ingram 
 

398 In section 158, page 61, line 18, leave out <determination of> and insert <decision in> 

After section 158 

Adam Ingram 
 

399 After section 158, insert— 

<Appeals to sheriff principal and Court of Session: contact and permanence orders 

(1) A person mentioned in subsection (3) may appeal by stated case to the sheriff principal 
or the Court of Session against a decision of the sheriff in an appeal under section 
(Appeal to the sheriff against decision affecting contact or permanence order). 

(2) A person mentioned in subsection (3) may, with leave of the sheriff principal, appeal by 
stated case to the Court of Session against the sheriff principal’s decision in an appeal 
under subsection (1). 

(3) The person is an individual (other than a relevant person in relation to the child) in 
relation to whom— 

(a) a contact order is in force regulating contact between the individual and the child, 
or 

(b) a permanence order is in force which specifies arrangements for contact between 
the individual and the child. 

(4) An appeal under this section must be made before the expiry of the period of 28 days 
beginning with the day on which the decision appealed against was made. 

(5) An appeal under this section may be made— 

(a) on a point of law, 

(b) in respect of any procedural irregularity. 

(6) On deciding an appeal under subsection (1), the sheriff principal or the Court of Session 
must remit the case to the sheriff for disposal in accordance with such directions as the 
court may give. 

(7) A decision in an appeal under subsection (1) or (2) by the Court of Session is final.> 

Section 159 

Adam Ingram 
 

400 In section 159, page 61, line 21, leave out subsection (1) and insert— 

<(1) This section applies where a duty is imposed on a local authority by virtue of— 
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(a)  a compulsory supervision order, 

(b) an interim compulsory supervision order, or 

(c) a medical examination order.> 

Ken Macintosh 
 

207 In section 159, page 61, line 37, at end insert— 

<(  ) Where a local authority makes an application under subsection (2), that authority 
remains responsible for the child in respect of whom the duty is imposed until the sheriff 
has made a determination.> 

Ken Macintosh 
 

208 In section 159, page 62, line 9, at end insert— 

<(  ) Where another local authority is determined as the relevant local authority for the child 
under subsection (6), the local authority that made the application under subsection (2) 
may recover from the relevant authority the costs of the care of the child from the date 
of the application until the date of the sheriff’s determination.> 

Section 162 

Adam Ingram 
 

401 In section 162, page 63, line 3, leave out <is required to stay at> and insert <requires to be kept 
in> 

Adam Ingram 
 

402 In section 162, page 63, line 5, at end insert— 

<(iia) an order under section 53, 

(iib) section 54, 

(iic) section 63,> 

Adam Ingram 
 

403 In section 162, page 63, line 9, after <attendance,> insert <or 

(vii) section 137,> 

Adam Ingram 
 

404 In section 162, page 63, line 20, at end insert <, and 

(  ) the child must be kept in a place of safety until the occurrence of the relevant 
event.> 

Adam Ingram 
 

405 In section 162, page 63, line 21, leave out subsection (6) and insert— 

<(6) In subsection (5), the relevant event is— 
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(a) in the case mentioned in sub-paragraph (i) of subsection (1)(a), the end of the 
period specified in the child assessment order, 

(b) in the case mentioned in sub-paragraph (ii) of that subsection, whichever of the 
following first occurs— 

(i) the children’s hearing arranged under section 43 or 67, 

(ii) the termination of the child protection order, 

(c) in the case mentioned in sub-paragraph (iia) of that subsection, whichever of the 
following first occurs— 

(i) the order ceasing to have effect under section 53(4) or (5), 

(ii) the determination by the sheriff of an application for a child protection 
order in respect of the child, 

(d) in the case mentioned in sub-paragraph (iib) of that subsection, whichever of the 
following first occurs— 

(i) the giving of notice under subsection (5) of section 54, or 

(ii) the end of the period mentioned in subsection (3) of that section, 

(e) in the case mentioned in sub-paragraph (iic) of that subsection, whichever of the 
following first occurs— 

(i) the giving of a direction by the Principal Reporter under section 66(2) or 
71(2)(a), or 

(ii) the children’s hearing arranged by virtue of section 67(2), 

(f) in the case mentioned in sub-paragraph (iii) of that subsection, the children’s 
hearing arranged by virtue of section 127(2)(b), 

(g) in the cases mentioned in sub-paragraphs (iv) and (vi) of that subsection 
whichever of the following first occurs— 

(i) the next children’s hearing that has been arranged in relation to the child, 

(ii) the next hearing before the sheriff relating to the child that is to take place 
by virtue of this Act, 

(h) in the cases mentioned in sub-paragraphs (v) and (vii) of that subsection, the next 
children’s hearing that has been arranged in relation to the child.> 

Section 163 

Adam Ingram 
 

406 In section 163, page 63, line 33, leave out from beginning to <person> and insert <a person has 
(or is authorised to have) control of a child> 

Adam Ingram 
 

407 In section 163, page 63, line 35, at end insert— 

<(iia) an order under section 53, 

(iib) section 54, 

(iic) section 63,> 
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Adam Ingram 
 

408 In section 163, page 64, line 2, after <attendance,> insert <or 

(vii) section 137,> 

Adam Ingram 
 

409 In section 163, page 64, line 12, at end insert <, and 

(  ) the child must be kept in a place of safety until the occurrence of the relevant 
event.> 

Adam Ingram 
 

410 In section 163, page 64, line 13, leave out subsection (6) and insert— 

<(6) In subsection (5), the relevant event is— 

(a)  in the case mentioned in sub-paragraph (i) of subsection (1)(a), the end of the 
period specified in the child assessment order, 

(b) in the case mentioned in sub-paragraph (ii) of that subsection, whichever of the 
following first occurs— 

(i) the children’s hearing arranged under section 43 or 67, 

(ii) the termination of the child protection order, 

(c) in the case mentioned in sub-paragraph (iia) of that subsection, whichever of the 
following first occurs— 

(i) the order ceasing to have effect under section 53(4) or (5), 

(ii) the determination by the sheriff of an application for a child protection 
order in respect of the child, 

(d) in the case mentioned in sub-paragraph (iib) of that subsection, whichever of the 
following first occurs— 

(i) the giving of notice under subsection (5) of section 54, or 

(ii) the end of the period mentioned in subsection (3) of that section, 

(e) in the case mentioned in sub-paragraph (iic) of that subsection, whichever of the 
following first occurs— 

(i) the giving of a direction by the Principal Reporter under section 66(2) or 
71(2)(a), or 

(ii) the children’s hearing arranged by virtue of section 67(2), 

(f) in the case mentioned in sub-paragraph (iii) of that subsection, the children’s 
hearing arranged by virtue of section 127(2)(b), 

(g) in the cases mentioned in sub-paragraphs (iv) and (vi) of that subsection 
whichever of the following first occurs— 

(i) the next children’s hearing that has been arranged in relation to the child, 

(ii) the next hearing before the sheriff relating to the child that is to take place 
by virtue of this Act, 
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(h) in the cases mentioned in sub-paragraphs (v) and (vii) of that subsection, the next 
children’s hearing that has been arranged in relation to the child.> 

Section 164 

Adam Ingram 
 

411 In section 164, page 64, line 25, leave out <is obliged to stay at> and insert <requires to be kept 
in> 

Adam Ingram 
 

412 In section 164, page 64, line 32, leave out from beginning to <person> and insert <a person has 
(or is authorised to have) control of a child> 

Adam Ingram 
 

413 In section 164, page 64, line 35, at end insert <from the place or person> 

Adam Ingram 
 

414 In section 164, page 64, leave out line 36 

Adam Ingram 
 

415 In section 164, page 64, line 37, after <absconded> insert <from the place or person> 

Section 165 

Ken Macintosh 
 

209 In section 165, page 65, line 14, after first <Reporter> insert <, the child, any relevant person in 
relation to the child or, if a safeguarder had been appointed, the safeguarder,> 

Ken Macintosh 
 

210 In section 165, page 65, line 14, leave out second <the Principal Reporter> and insert <that 
person> 

Ken Macintosh 
 

211 In section 165, page 65, line 16, leave out <the Principal Reporter> and insert <that person> 

Ken Macintosh 
 

212 In section 165, page 65, line 22, at end insert— 

<(  ) Where the prosecutor refuses to comply with the request the person who made the 
request may apply to the sheriff for an order requiring the prosecutor to produce to the 
court such evidence and, if the sheriff considers that the evidence is likely to assist in 
determining the application, the sheriff may disclose it to the parties subject to such 
conditions as the sheriff sees fit.> 
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Section 166 

Adam Ingram 
 

416 In section 166, page 65, line 28, leave out <the sexual behaviour of> and insert <sexual behaviour 
engaged in by> 

Adam Ingram 
 

417 In section 166, page 66, line 12, at end insert— 

<(  ) In subsection (4)(c), “statements” includes any representations, however made or 
expressed, of fact or opinion.> 

Adam Ingram 
 

418 In section 166, page 66, line 13, leave out <“sexual behaviour” includes undergoing or being> 
and insert <and section 167 references to sexual behaviour engaged in include references to 
having undergone or been> 

Section 167 

Adam Ingram 
 

419 In section 167, page 66, line 22, leave out <the sexual behaviour of> and insert <sexual behaviour 
engaged in by> 

Adam Ingram 
 

420 In section 167, page 66, line 26, leave out subsection (3) 

Section 168 

Adam Ingram 
 

421 In section 168, page 66, leave out lines 37 and 38 and insert— 

<(d) a safeguarder appointed under section 108 or whose appointment is confirmed 
under that section.> 

Adam Ingram 
 

422 In section 168, page 67, line 13, at end insert— 

<(  ) References in this section to an occurrence or occurrences of sexual behaviour include 
references to undergoing or being made subject to any experience of a sexual nature.> 

Adam Ingram 
 

423 In section 168, page 67, leave out line 21 
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Section 169 

Adam Ingram 
 

424 In section 169, page 67, line 37, leave out <proceedings> and insert <hearing at which the child 
or, as the case may be, vulnerable witness is to give evidence> 

Adam Ingram 
 

425 In section 169, page 67, line 38, leave out <the proceedings> and insert <that hearing> 

Adam Ingram 
 

426 In section 169, page 68, leave out lines 1 and 2 

Adam Ingram 
 

427 In section 169, page 68, line 12, at end insert <for review of the current arrangements for taking a 
witness’s evidence> 

Adam Ingram 
 

428 In section 169, page 69, line 1, leave out <Such a prior statement> and insert <A prior statement 
of a type mentioned in subsection (7)> 

Adam Ingram 
 

429 In section 169, page 69, line 15, at end insert— 

<(  ) For the purposes of this section, a statement is contained in a document where 
the person who makes it— 

(a) makes the statement in the document personally, 

(b) makes a statement which is, with or without the person’s knowledge, 
embodied in a document by whatever means or by any person who has 
direct personal knowledge of the making of the statement, or 

(c) approves a document as embodying the statement.> 

Section 170 

Adam Ingram 
 

167 In section 170, page 69, line 24, at end insert— 

<(za) specifying matters that may be determined by pre-hearing panels,> 

Section 171 

Elizabeth Smith 
 

329 In section 171, page 70, line 11, at end insert— 

<(A1) A children’s hearing must disclose to— 
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(a) a parent having responsibilities or parental rights under Part 1 of the 1995 Act in 
relation to the child to whom the hearing relates, 

(b) a parent having parental responsibility for the child under Part 1 of the Children 
Act 1989 (c.41), 

all information relevant to the child’s case (including an explanation of what has taken 
place at proceedings before the hearing) and the reasons for decisions made by the 
hearing.> 

Ken Macintosh 
 

213 In section 171, page 70, line 12, leave out subsections (1) and (2) and insert— 

<(1) Subject to subsection (2), a children’s hearing must disclose to the child, any relevant 
person in relation to the child and, if a safeguarder has been appointed, the safeguarder, 
all information relevant to the hearing’s decision. 

(2) A children’s hearing may, by way of exception, withhold information from such persons 
as mentioned in subsection (1) if— 

(a) the hearing considers that disclosure would result in a real possibility of 
significant harm to the child, 

(b) after weighing the interests of the child in having the material disclosed, the extent 
of the risk of harm and potential gravity of such harm, the hearing is satisfied that 
the interests of the child require non-disclosure, and 

(c) the considerations in paragraphs (a) and (b) are not outweighed by the interest of 
other parties in having an opportunity to see and respond to the material, taking 
into account its importance to the issues before the hearing.> 

Elizabeth Smith 
 

330 In section 171, page 70, line 12, at beginning insert <Subject to subsection (A1),> 

Adam Ingram 
 

430 In section 171, page 70, line 14, leave out <significantly against the interests of> and insert 
<likely to cause significant harm to> 

Section 173 

Adam Ingram 
 

431 In section 173, page 71, line 6, leave out from <who> to end of line 7 

Ken Macintosh 
 

467 In section 173, page 71, line 7, at end insert— 

<(3A) A local authority must on a quarterly basis provide, or arrange for the provision of, 
information to the National Convener about the implementation of each compulsory 
supervision order by the authority during that period including, in particular, 
information about— 
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(a) any changes in the circumstances which gave rise to the decision of a children’s 
hearing to make a compulsory supervision order, and 

(b) any changes in the overall wellbeing of the child to whom the order applies. 

(3B) The National Convener must disclose information provided by a local authority under 
subsection (3A) in relation to a particular compulsory supervision order to— 

(a)  any children’s hearing that is to review that compulsory supervision order, and 

(b)  the members of the Children’s Panel who made the order.> 

Ken Macintosh 
 

468 In section 173, page 71, line 7, at end insert— 

<(3C) A local authority must on an annual basis, at a time to be determined by the National 
Convener, provide or arrange for the provision of information to the National Convener 
about the implementation of each compulsory supervision order by the authority during 
the preceding 12 months including, in particular, information about— 

(a) any changes in the circumstances which gave rise to the decision of a children’s 
hearing to make a compulsory supervision order, and 

(b)  any changes in the overall wellbeing of the child to whom the order applies. 

(3D) The information provided under subsection (3C) must be prepared and submitted in an 
anonymised format. 

(3E) The National Convener must prepare and submit to the Scottish Ministers on an annual 
basis a report containing the information provided under subsection (3C)— 

(a)  for Scotland, and  

(b) for each local authority. 

(3F) The Scottish Ministers must lay before the Scottish Parliament each report submitted to 
them.> 

Section 175 

Christina McKelvie 
 

469 In section 175, page 72, line 14, leave out <Each of the persons> and insert <A person> 

Christina McKelvie 
 

470 In section 175, page 72, line 15, leave out <of those persons> and insert <such person> 

Christina McKelvie 
 

471 In section 175, page 72, line 22, leave out <Each local authority must comply with a request by 
another> and insert <A person mentioned in subsection (3A) must comply with a request by a> 

Adam Ingram 
 

432 In section 175, page 72, line 23, leave out <exercise> and insert <carrying out> 
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Christina McKelvie 
 

472 In section 175, page 72, line 23, leave out <other> 

Christina McKelvie 
 

473 In section 175, page 72, line 23, at end insert— 

<(3A) The persons are— 

(a) another local authority, 

(b) a health board constituted under section 2 of the National Health Service 
(Scotland) Act 1978 (c.29). 

(3B) A request under this section must specify the assistance that is required.> 

After section 175 

Christina McKelvie 
 

474 After section 175 insert— 

<Enforcement of obligations on health board under section 175 

(1) This section applies where— 

(a) the implementation authority in relation to a compulsory supervision order has 
made a request for assistance from a health board under section 175(3), 

(b) the request is in connection with the implementation of the compulsory 
supervision order, and 

(c) the implementation authority is satisfied that the health board has unreasonably 
failed to comply with the request. 

(2) The implementation authority may refer the matter to the Scottish Ministers. 

(3) On receiving a reference under subsection (2), the Scottish Ministers may, if they are 
satisfied that the health board has unreasonably failed to comply with the request, direct 
the health board to comply with the request. 

(4) The health board must comply with a direction under subsection (3).> 

Section 176 

Adam Ingram 
 

433 Leave out section 176 and insert— 

<Amendment of section 32 of Sheriff Courts (Scotland) Act 1971 

(1) Section 32 of the Sheriff Courts (Scotland) Act 1971 (c.58) (power of Court of Session 
to regulate civil procedure in sheriff court) is amended as follows. 

(2) In subsection (1)— 

(a) after paragraph (eb) insert— 
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“(ec) enabling a witness (including a witness who is outwith Scotland) in 
proceedings under Part 10 or 15 of the Children’s Hearings (Scotland) 
Act 2010 to give evidence by a means specified in the act of sederunt 
that does not require the witness to be physically present in court in such 
circumstances, and subject to such conditions, as may be specified in the 
act of sederunt, 

(ed) prescribing circumstances in which a party to proceedings under Part 10 
or 15 of the Children’s Hearings (Scotland) Act 2010 may be prohibited 
from personally conducting the examination of witnesses,”, 

(b) after paragraph (i) insert— 

“(ia) permitting a party to proceedings under the Children’s Hearings 
(Scotland) Act 2010 to be represented, in such circumstances as may be 
specified in the act of sederunt, by a person who is neither an advocate 
nor a solicitor,”, and 

(c) after paragraph (k) insert— 

“(ka) prescribing functions of safeguarders appointed by the sheriff in relation 
to proceedings under Part 10 or 15 of the Children’s Hearings (Scotland) 
Act 2010, 

(kb) prescribing rights of safeguarders appointed by the sheriff in relation to 
proceedings under Part 10 or 15 of the Children’s Hearings (Scotland) 
Act 2010 to information relating to the proceedings,”. 

(3) After subsection (4) add— 

“(5) In subsection (1), “civil proceedings” includes proceedings under the 
Children’s Hearings (Scotland) Act 2010.”.> 

After section 177 

Adam Ingram 
 

376 After section 177, insert— 

<Rehabilitation of offenders 

Rehabilitation of Offenders Act 1974: treatment of certain disposals by children’s 
hearings 

(1) The Rehabilitation of Offenders Act 1974 (c.53) is amended as follows. 

(2) In section 8B (protection afforded to spent alternatives to prosecution: Scotland)— 

(a) after subsection (1) insert— 

“(1A) For the purposes of this Act, a person has also been given an alternative to 
prosecution in respect of an offence if (whether before or after the 
commencement of this section) in proceedings before a children’s hearing to 
which subsection (1B) applies— 

(a) a compulsory supervision order (as defined in section 97 of the 2010 
Act) has been made or, as the case may be, varied or continued in 
relation to the person, or 
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(b) the referral to the children’s hearing has been discharged (whether 
wholly or in relation to the ground that the person committed the 
offence). 

(1B) This subsection applies to proceedings if the proceedings were taken in relation 
to the person on the ground (whether alone or with other grounds) that the 
person had committed the offence and— 

(a) the ground was accepted for the purposes of the 2010 Act by— 

(i) the person, and 

(ii) any person who was a relevant person as respects those 
proceedings, or 

(b) the ground was established or treated as established for the purposes of 
the 2010 Act. 

(1C) In subsections (1A) and (1B)— 

“the 2010 Act” means the Children’s Hearings (Scotland) Act 2010, 

“relevant person”— 

(a) has the meaning given by section 185 of the 2010 Act, and 

(b) includes a person who was deemed to be a relevant person by 
virtue of section 80(3), 155(4)(b) or 158(6) of that Act.”, and 

(b) in subsection (2), for “subsection (1)” substitute “subsections (1) and (1A)”. 

(3) In Schedule 3 (protection for spent alternatives to prosecution: Scotland), after sub-
paragraph (1)(a) of paragraph 1 insert— 

“(aa) in the case of— 

(i) a compulsory supervision order referred to in paragraph (a) of 
subsection (1A) of that section, the period of 6 months beginning 
on the day the compulsory supervision order is made or, as the 
case may be, varied or continued, or 

(ii) a discharge referred to in paragraph (b) of sub-paragraph (1A) of 
that section, the period of 3 months beginning on the day of the 
discharge,”.> 

Adam Ingram 
 

377 After section 177, insert— 

<Criminal record certificates 

Criminal record certificates 

 In section 113A of the Police Act 1997 (c.50) (criminal record certificates)— 

(a) in subsection (6), in the definition of “relevant matter”, after paragraph (b) 
insert— 

“(ba) an alternative to prosecution of the type mentioned in section 8B(1A) of 
that Act which relates to an offence to which this paragraph applies,”,  
and 

(b) after subsection (10), add— 
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“(11) The Scottish Ministers may by order made by statutory instrument specify 
offences to which paragraph (ba) of the definition of “relevant matter” in 
subsection (6) applies. 

(12) A statutory instrument containing an order under subsection (11) may not be 
made unless a draft of the instrument containing the order has been laid before, 
and approved by resolution of, the Scottish Parliament.”.> 

Adam Ingram 
 

331 After section 177, insert— 

<Places of safety 

Places of safety: restrictions on use of police stations 

(1) This section applies where a person is authorised or required under this Act to keep or 
detain a child in a place of safety. 

(2) A child may be kept or detained in a police station only if it is not reasonably practicable 
to keep or detain the child in a place of safety which is not a police station. 

(3) Where a child is being kept or detained in a police station, the person must take steps to 
identify a place of safety which is not a police station and transfer the child to that place 
as soon as is reasonably practicable.> 

Section 178 

Adam Ingram 
 

434 In section 178, page 73, line 34, at end insert— 

<(  ) proceedings before the sheriff in relation to an application under section 46 of the 
2010 Act (application for variation or termination of child protection order),> 

Ken Macintosh 
 

214 In section 178, page 74, line 4, after <authorisation> insert <or movement restriction order> 

Adam Ingram 
 

435 In section 178, page 74, line 16, at end insert— 

<(za) an application is made under section 46 of the 2010 Act for variation or 
termination of a child protection order,> 

Ken Macintosh 
 

215 In section 178, page 74, line 21, after <authorisation> insert <or movement restriction order> 

Adam Ingram 
 

436 In section 178, page 74, line 25, at end insert— 

<(  ) proceedings before the sheriff in relation to the application mentioned in 
paragraph (za) of subsection (1),> 
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Adam Ingram 
 

437 In section 178, page 74, line 27, leave out <subsection (1)> and insert <that subsection> 

Adam Ingram 
 

438 In section 178, page 75, line 3, leave out from <financial> to end of line 6 and insert <disposable 
income and disposable capital of the child, the expenses of the case cannot be met without undue 
hardship to the child.> 

Adam Ingram 
 

439 In section 178, page 75, leave out lines 13 and 14 

Adam Ingram 
 

440 In section 178, page 75, line 16, after <to> insert— 

<(  ) proceedings before the sheriff in relation to an application under section 
46 of the 2010 Act (application for variation or termination of child 
protection order), and 

(  )> 

Adam Ingram 
 

441 In section 178, page 75, line 24, leave out from <financial> to <of> in line 26 and insert 
<disposable income and disposable capital of the relevant person, the expenses of the case cannot 
be met without undue hardship to> 

Adam Ingram 
 

442 In section 178, page 75, line 34, at end insert— 

<(  ) In this Part, “relevant person”— 

(a) has the meaning given by section 185 of the 2010 Act, and 

(b) includes a person deemed to be a relevant person by virtue of section 
80(3), 155(4)(b) or 158(6) of that Act.> 

Adam Ingram 
 

443 In section 178, page 75, line 34, at end insert— 

<28EA Availability of children’s legal aid: appeals relating to deemed relevant 
person 

(1) Subsection (2) applies in relation to— 

(a) an appeal under section 148, 157(1)(c) or 157(2) of the 2010 Act arising 
from a determination of a children’s hearing mentioned in section 
(Review of determination that person be deemed a relevant person)(1)(a) 
if by virtue of section (Review of determination that person be deemed a 
relevant person)(4)(b) an individual is no longer to be deemed to be a 
relevant person, 
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(b) an appeal to the sheriff under section 155(1)(a) of that Act against a 
determination of a pre-hearing panel or children’s hearing that an 
individual is not to be deemed a relevant person in relation to a child, 

(c) an appeal to the sheriff under section 155(1)(b) of that Act against a 
direction under section (Review of determination that person be deemed 
a relevant person)(4)(a) that an individual is no longer to be deemed a 
relevant person in relation to a child, 

(d) an appeal to the sheriff principal or the Court of Session under section 
158(1) of that Act against a decision of the sheriff in an appeal under 
section 155(1)— 

(i) confirming a determination that an individual is not to be deemed a 
relevant person in relation to a child, or 

(ii) quashing a determination that an individual is to be deemed a 
relevant person in relation to a child, and 

(e) an appeal to the Court of Session under section 158(2) of that Act against 
a determination of the sheriff principal where the effect of the sheriff 
principal’s determination is that an individual is not to be deemed a 
relevant person in relation to a child. 

(2) Children’s legal aid is available to the individual if, on an application made to 
the Board, the Board is satisfied— 

(a) that it is reasonable in the particular circumstances of the case that the 
individual should receive children’s legal aid, 

(b) that, after consideration of the disposable income and disposable capital 
of the individual, the expenses of the case cannot be met without undue 
hardship to the individual, and 

(c) that— 

(i) in relation to an appeal mentioned in paragraph (a) of subsection 
(1), the individual has substantial grounds for making or, as the 
case may be, responding to the appeal, 

(ii) in relation to an appeal mentioned in any other paragraph of that 
subsection, the individual has substantial grounds for making the 
appeal.> 

Adam Ingram 
 

444 In section 178, page 75, line 36, leave out <under section 28D or 28E> 

Adam Ingram 
 

445 In section 178, page 76, line 34, leave out <the conditions in subsection (3) and> and insert— 

<(i) one of the conditions in subsection (3) is met, and 

(ii)  the conditions in> 

Adam Ingram 
 

446 In section 178, page 76, line 37, leave out <the condition in subsection (3)> and insert 
<subsection (3)(b)(ii)> 
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Adam Ingram 
 

447 In section 178, page 76, line 41, leave out <condition is that> and insert <conditions are— 

(a)  that it might be necessary for the children’s hearing to decide whether a 
compulsory supervision order or, as the case may be, an interim 
compulsory supervision order should include or (where a compulsory 
supervision order is being reviewed) continue to include a secure 
accommodation authorisation, and 

(b) that— 

(i) the condition in paragraph (a) is not met, and 

(ii)> 

Adam Ingram 
 

448 In section 178, page 77, line 8, leave out <the relevant person in relation to a child> and insert <a 
person other than the child to whom the proceedings relate> 

Adam Ingram 
 

449 In section 178, page 77, line 11, leave out <and section 28E(3)> 

Adam Ingram 
 

450 In section 178, page 77, line 14, leave out from <(6)> to <child> and insert <(6)(a) whether the 
person> 

Adam Ingram 
 

451 In section 178, page 77, line 17, leave out <condition is> and insert <conditions are— 

(a)> 

Adam Ingram 
 

452 In section 178, page 77, line 17, leave out <relevant person in relation to the child> and insert 
<person> 

Adam Ingram 
 

453 In section 178, page 77, line 19, leave out <relevant> 

Adam Ingram 
 

454 In section 178, page 77, line 20, at end insert— 

<(  ) that it is reasonable in the particular circumstances of the case that the 
person should receive children’s legal aid, and 

(  ) that, after consideration of the disposable income and disposable capital 
of the person, the expenses of the case cannot be met without undue 
hardship to the person or the dependants of the person.> 
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Adam Ingram 
 

455 In section 178, page 77, line 23, leave out <relevant person in relation to the child> and insert 
<other person> 

Adam Ingram 
 

456 In section 178, page 77, line 27, leave out <the relevant person in relation to the child> and insert 
<the other person> 

After section 178 

Adam Ingram 
 

457 After section 178, insert— 

<Power to make regulations about contracts for provision of children’s legal aid 

 After section 33A of the Legal Aid (Scotland) Act 1986 insert— 

“Contracts for the provision of children’s legal assistance 

33B Contracts for the provision of children’s legal assistance 

(1) The Scottish Ministers may by regulations made under this section empower 
the Board to enter into contracts with relevant firms for the provision by 
relevant solicitors connected with those firms of children’s legal assistance. 

(2) Regulations under this section may prescribe— 

(a) the procedures to be followed by the Board in awarding any such 
contract, and 

(b) subject to subsection (3), any terms and conditions which are to be 
included in any such contract. 

(3) Regulations under this section must provide that any contract entered into by 
virtue of this section must include a provision that, in the event of the 
termination of the contract, or a breach of it by the relevant firm concerned, the 
Board may— 

(a) withhold payments under the contract, and 

(b) require the firm to secure the transfer to a relevant solicitor of— 

(i) any work currently being undertaken by any solicitor connected 
with them for any client by way of children’s legal assistance, and 

(ii) notwithstanding any lien to which any such solicitor might 
otherwise be entitled, any documents connected with any such 
work. 

(4) Regulations under this section may provide that where the Board has by virtue 
of this section entered into contracts with any relevant firms for the provision 
of children’s legal assistance in any area, then, unless it seems to the Board to 
be inappropriate in a particular case, any person seeking such assistance in that 
area is to be required to instruct a relevant solicitor connected with one of those 
firms. 

(5) Any money due to a firm under a contract made by virtue of this section is to 
be paid to the firm— 
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(a) firstly, out of any amount payable by the client in accordance with 
section 11(2), 

(b) secondly, by the Board out of the Fund. 

(6) For the purposes of sections 32 and 33, the money paid to a firm, as provided 
in subsection (5) above, in respect of a contract made by virtue of this section 
is to be taken to be a payment made in accordance with this Act, and no 
solicitor connected with such a firm is entitled to any other payment out of the 
Fund in respect of any work done by the solicitor by virtue of such a contract. 

(7) In this section— 

 “relevant firm” means a firm included in the register maintained under 
section 28L(1), 

 “relevant solicitor” means a solicitor included in the register maintained 
under section 28L(1).”.> 

Section 179 

Adam Ingram 
 

365 In section 179, page 80, line 1, at end insert— 

<(  ) a referral under section (Referral where failure to provide education for excluded 
pupil).> 

Section 181 

Adam Ingram 
 

458 In section 181, page 80, line 23, leave out subsection (3) and insert— 

<(3) Except in any case where subordinate legislation under this Act is subject to the 
affirmative procedure, subordinate legislation under this Act is subject to the negative 
procedure.>  

Adam Ingram 
 

459 In section 181, page 80, line 25, leave out <Subsection (3) does> and insert <Subsections (2) and 
(3) do> 

Section 184 

Robin Harper 
 

66 In section 184, page 81, line 3, leave out <16> and insert <18> 

Robin Harper 
 

67 In section 184, page 81, line 4, leave out subsections (2) to (4) 

Christina McKelvie 
 

336 In section 184, page 81, line 6, at end insert— 
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<(2A) Subsection (2B) applies where a person becomes 16 years of age— 

(a) after section 64 applies in relation to the person, but 

(b) before a relevant event. 

(2B) For the purposes of the application of this Act to the person, references in this Act to a 
child include references to the person until a relevant event occurs. 

(2C) A relevant event is— 

(a) the making of a compulsory supervision order in relation to the person,  

(b) the notification of the person under section 66(3) that the question of whether a 
compulsory supervision order should be made in respect of the person will not be 
referred to a children’s hearing, or 

(c) the discharge of the referral.> 

Christina McKelvie 
 

337 In section 184, page 81, line 8, at end insert <, or 

(b) a compulsory supervision order is made in respect of a person on or after the 
person becomes 16 years of age.> 

Adam Ingram 
 

169 In section 184, page 81, line 13, at end insert— 

<(5) Subsection (6) applies where a case is remitted to the Principal Reporter under section 
49(7)(b) of the Criminal Procedure (Scotland) Act 1995. 

(6) For the purposes of the application of this Act to the person whose case is remitted, 
references in this Act to a child include references to the person until whichever of the 
following first occurs— 

(a) a children’s hearing or the sheriff discharges the referral, 

(b) a compulsory supervision order made in respect of the person is terminated, or 

(c) the person becomes 18 years of age.> 

Section 185 

Adam Ingram 
 

326 In section 185, page 81, line 16, after <parent> insert <or guardian> 

Adam Ingram 
 

327 In section 185, page 81, line 19, at end insert— 

<(  ) a person having parental responsibilities or parental rights by virtue of section 
11(12) of the 1995 Act,> 

Ken Macintosh 
 

216 In section 185, page 81, line 32, at end insert— 
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<(  ) a person who a pre-panel hearing or children’s hearing has decided is a relevant 
person and who has not ceased to be a relevant person.> 

Section 187 

Adam Ingram 
 

374 In section 187, page 82, line 16, leave out <an> and insert <the> 

Adam Ingram 
 

366 In section 187, page 82, line 17, after <(c.49)> insert <by— 

(a) in relation to a compulsory supervision order or an interim compulsory 
supervision order, the implementation authority, 

(b) in relation to a medical examination order or a warrant to secure 
attendance, the relevant local authority for the child to whom the order or 
warrant relates,> 

Adam Ingram 
 

367 In section 187, page 82, line 22, at end insert— 

 <“contact order” has the meaning given by section 11(2)(d) of the 1995 Act,> 

Adam Ingram 
 

368 In section 187, page 83, line 5, at end insert— 

 <“permanence order” has the meaning given by section 80(2) of the Adoption and 
Children (Scotland) Act 2007 (asp 4),> 

Ken Macintosh 
 

217 In section 187, page 83, leave out line 10 

Ken Macintosh 
 

218 In section 187, page 83, line 14, at end insert— 

<(  )  a police station, but only on satisfaction of the conditions set out in section 43(4) 
of the Criminal Procedure (Scotland) Act 1995 (c.46).> 

Adam Ingram 
 

64 In section 187, page 83, line 33, leave out <30(1)> and insert <29(1)> 

Adam Ingram 
 

460 In section 187, page 84, line 7, leave out from <a> to end of line 12 and insert <every day 
except— 

(a) Saturday and Sunday, 

(b) 25 and 26 December, 
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(c) 1 and 2 January.> 

Adam Ingram 
 

328 In section 187, page 84, line 14, at end insert— 

<(  ) References in this Act to varying a compulsory supervision order, an interim 
compulsory supervision order or a medical examination order include varying the order 
by adding or removing measures.> 

Schedule 5 

Ken Macintosh 
 

375 In schedule 5, page 104, line 36, at end insert— 

<Rehabilitation of Offenders Act 1974 (c.53) 

(1) The Rehabilitation of Offenders Act 1974 is amended as follows.  

(2) In section 3 (special provision with respect to certain disposals by children’s hearings 
under the Social Work (Scotland) Act 1968)— 

(a) after the words “section 68 or 85 of that Act” insert “the children’s hearing shall 
have the power to order that”, 

(b)  after the words “treated for those purposes as a sentence” insert “, unless on a 
review under section 135(6A) or section (Powers of children’s hearing where 
compulsory supervision order no longer has effect under section 97(7)(b)) of the 
Children’s Hearing (Scotland) Act 2010 (asp 00) a children’s hearing determines 
that the child or person to whom the review relates should be treated thereafter as 
a rehabilitated child or person”.> 

Adam Ingram 
 

461 In schedule 5, page 105, line 2, after <assistance;”,> insert <and 

(  ) after paragraph (aza) insert— 

“(azb) any sums payable by the Board under contracts made by virtue of 
section 33B;”> 

Adam Ingram 
 

462 In schedule 5, page 105, line 21, at end insert— 

<(  ) In subsection (1A) of section 31 (selection of solicitors and counsel)— 

(a) after paragraph (a), insert— 

“(aa) section 28L(3),”, 

(b) after paragraph (d), insert— 

“(da) regulations made under section 33B(4),”, and 

(c) in the full-out, after “assistance” insert “or children’s legal assistance”.> 
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Adam Ingram 
 

463 In schedule 5, page 106, line 40, at end insert— 

<(  ) In section 42 (disposable income and disposable capital: regulations), after subsection 
(3) insert— 

“(4) Regulations under this section may make different provision for— 

(a) children’s legal aid and legal aid other than children’s legal aid, 

(b) advice and assistance in relation to children’s matters and advice and 
assistance other than advice and assistance in relation to children’s 
matters. 

(5) In subsection (4)(b), “children’s matters” has the meaning given by section 
4A(14).”.> 

Ken Macintosh 
 

105 In schedule 5, page 106, line 40, at end insert— 

<Children (Scotland) Act 1995 (c.36) 

(1) The Children (Scotland) Act 1995 is amended as follows. 

(2) In section 17 (duty of local authority to child looked after by them), in subsection (6)(c) 
after “Act” insert “or Part 3 or 4 of the Children’s Hearings (Scotland) Act 2010 (asp 
00) (“the 2010 Act”)”. 

(3) In section 93(4) (interpretation of Part II)— 

(a) after sub-paragraph (iii), the word “or” is repealed, and 

(b) after sub-paragraph (iv), insert “; or 

(v) the sheriff, on terminating a compulsory supervision order 
pursuant to section 118(2)(a) of the 2010 Act, has made an order 
that he is to be treated as a child in need.”.> 

Adam Ingram 
 

170 In schedule 5, page 107, line 2, leave out <12(1)> and insert <12> 

Adam Ingram 
 

171 In schedule 5, page 107, line 3, leave out from <the> to end of line 7 and insert <subsection (1) 
substitute— 

“(1) This section applies where— 

(a) the sheriff makes an antisocial behaviour order or an interim order in 
respect of a child, and 

(b) the sheriff considers that a section 65 ground (other than the ground 
mentioned in section 65(2)(j)) applies in relation to the child. 

(1A) The sheriff may require the Principal Reporter to arrange a children’s hearing. 

(1B) The sheriff must give the Principal Reporter a section 12 statement if— 

(a) the sheriff makes a requirement under subsection (1A), and 
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(b) a compulsory supervision order is not in force in relation to the child. 

(1C) A section 12 statement is a statement— 

(a) specifying which of the section 65 grounds the sheriff considers applies 
in relation to the child, 

(b) setting out the reasons why the sheriff considers the ground applies, and 

(c) setting out any other information about the child which appears to the 
sheriff to be relevant. 

(1D) In this section— 

“compulsory supervision order” has the meaning given by section 97 of 
the Children’s Hearings (Scotland) Act 2010, 

“section 65 ground” means a ground mentioned in section 65(2) of that 
Act.”> 

Schedule 6 

Adam Ingram 
 

378 In schedule 6, page 107, line 11, at end insert— 

<Rehabilitation of Offenders Act Section 3. 
1973 (c.53) In section 5, in subsection (3), paragraph (b) and the 

word “and” immediately preceding it; in subsection 
(5), paragraph (f); and, in subsection (10), the words “, 
or a supervision requirement under the Children 
(Scotland) Act 1995,”.> 

Adam Ingram 
 

475 In schedule 6, page 107, leave out line 19 and insert— 

<In section 75(1), paragraph (a) and the word “or” 
immediately following it.> 

Adam Ingram 
 

464 In schedule 6, page 107, line 19, at end insert— 

<Sections 75A and 75B.> 

Adam Ingram 
 

476 In schedule 6, page 107, leave out line 21 and insert— 

<Section 90. 

Section 91(3)(a) to (c). 

Section 92. 

1076



 35

In section 93, in subsection (1), the definitions of 
“chief social work officer”, “child assessment order”, 
“child protection order”, “compulsory measures of 
supervision”, “education authority”, “local 
government area”, “place of safety”, “the Principal 
Reporter”, “relevant local authority”, “supervision 
requirement” and “working day”; and, in subsection 
(2)(b), the definition of “relevant person”. 

In section 101(1), in paragraph (a), the words “or 
under section 87(4) of this Act”; and paragraph (c) and 
the word “and” immediately preceding it. 

In section 105, in each of subsections (8) and (10), the 
words “82, 83”.> 

Adam Ingram 
 

379 In schedule 6, page 107, line 22, column 2, at end insert— 

<In Schedule 4, paragraph 23(2) and (3).> 

Section 191 

Adam Ingram 
 

465 In section 191, page 84, line 35, leave out <this Part> and insert <sections 179 to 187, 189, 190 
and this section> 

Adam Ingram 
 

466 In section 191, page 84, line 36, at end insert— 

<(  ) An order under subsection (2) may contain transitional, transitory or saving provision in 
connection with the coming into force of this Act.> 
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SP Bill 41-G5 Session 3 (2010) 
 

Children’s Hearings (Scotland) Bill 
 

5th Groupings of Amendments for Stage 2 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

• a list of any amendments already debated; 
• the text of amendments to be debated on the fifth day of Stage 2 

consideration, set out in the order in which they will be debated.  THIS 
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH 
SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH 
THEY WILL BE DISPOSED OF. 

 
 

Groupings of amendments 

Specifying when compulsory supervision order to be reviewed 
339 

Compulsory supervision orders: review of contact directions 
340, 384, 399, 367, 368 

Referral where failure to provide education to excluded pupil 
341, 365, 464 

Compulsory supervision orders: Rehabilitation of Offenders Act 
370, 371, 376, 377, 375, 378, 379 

Movement restriction conditions: regulations 
354, 355 

Chief social work officer 
356, 357, 358, 359, 360, 372, 373, 374, 366 

Determinations of appeals 
380, 381, 202, 382 

Suspension of compulsory supervision orders pending appeal 
383 

Appeals to sheriff principal and Court of Session 
385, 386, 387, 388, 389, 390, 391, 392, 393, 394, 395, 396, 397, 398 

Minor and technical amendments 
400, 432, 475, 476, 465 
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Review of requirement imposed on local authority 
207, 208 

Child absconding from place or person 
401, 402, 403, 404, 405, 406, 407, 408, 409, 410, 411, 412, 413, 414, 415 

Request to prosecutor to give evidence to Principal Reporter 
209, 210, 211, 212 

Cases involving sexual behaviour 
416, 417, 418, 419, 420, 421, 422, 423 

Amendments to Vulnerable Witnesses (Scotland) Act 2004 
424, 425, 426, 427, 428, 429 

Disclosure of information 
329, 213, 330, 430 

 
Notes on amendments in group 

 Amendment 213 pre-empts amendment 330 and amendment 430 

Sharing of information 
431, 467, 468 

Mutual assistance: local authorities and health boards 
469, 470, 471, 472, 473, 474 

Amendment to section 32 of Sheriff Courts (Scotland) Act 1971 
433 

Legal aid: child protection orders 
434, 435, 436, 437, 440 

Legal aid: movement restriction conditions 
214, 215 

Legal aid: financial eligibility 
438, 439, 441, 442, 463 

Legal aid: relevant persons 
443, 444, 448, 449, 450, 451, 452, 453, 454, 455, 456 

Legal aid: power to modify circumstances in which children’s legal aid to be 
available 
445, 446, 447 

Legal aid: contracts for the provision of children’s legal aid 
457, 461, 462 

Subordinate legislation 
458, 459, 466 
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Meaning of “child” 
66, 67, 336, 337 
 

Notes on amendments in group 
Amendment 67 pre-empts amendments 336 and 337 in this group, and 
amendment 169 (previously debated with amendment 132) 

Meaning of working day 
460 

 
Amendments already debated 

 
Safeguarders: role and functions 
With 21 – 64 
 
Child protection orders: obligations of local authority 
With 98 - 318, 105 
 
Warrants to secure attendance 
With 125 - 165 
 
Requirements under Antisocial Behaviour etc. (Scotland) Act 
With 127 - 161, 162, 170, 171 
 
Cases remitted under section 49 of the Criminal Procedure (Scotland) Act 1995 
With 132 - 163, 169 

Notes on amendments in group 
Amendment 169 is pre-empted by amendment 67 in another group 

 
Child’s and relevant person’s duty to attend children’s hearing 
With 138 - 160, 164, 166 
 
Relevant persons 
With 138 - 319, 203, 321, 322, 323, 324, 204, 205, 206, 325, 326, 327, 216 

Notes on amendments in group 
 Amendment 324 pre-empts amendment 204 
 
Secure accommodation authorisations: legal aid 
With 151 - 343, 361, 362, 363, 364 
 
Pre-hearing panels: other matters to be specified in rules 
With 152 – 167 
 
Minor and technical amendments 
With 227 - 342, 316, 328 
 
Compulsory supervision orders: duration 
With 259 – 317 
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With 271 - 331, 217, 218 
 
Reviews of compulsory supervision orders 
With 309 - 315, 344, 345, 346, 347, 348, 349, 350, 351, 352, 353, 320 
 

 

 
Places of safety: police stations
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Alasdair Allan     Claire Baker 
Kenneth Gibson (Deputy Convener)  Ken Macintosh 
Christina McKelvie     Elizabeth Smith 
Margaret Smith     Karen Whitefield (Convener) 
 

 

Children's Hearings (Scotland) Bill: The Committee considered the Bill at Stage 2 
(Day 5). 

The following amendments were agreed to (without division): 339, 160, 340, 
341, 161, 162, 163, 342, 343, 315, 344, 345, 346, 347, 348, 349, 350, 351, 
352, 353, 316, 317, 318, 164, 165, 166, 319, 320, 354, 355, 356, 357, 358, 
359, 360, 361, 362, 363, 364, 372, 380, 381, 382, 383, 321, 322, 323, 324, 
325, 384, 373, 385, 386, 387, 388, 389, 390, 391, 392, 393, 394, 395, 396, 
397, 398 and 399. 

Amendment 370 was disagreed to (by division: For 1, Against 7, Abstentions 
0). 

Amendment 204 was pre-empted. 

The following amendments were not moved: 371, 202, 203, 205 and 206. 

Sections 127, 128, 129, 132, 137, 138, 139, 141, 142, 143, 148, 149, 152 and 
154 were agreed to without amendment. 

Sections 123, 125, 126, 130, 131, 133, 134, 135, 136, 140, 144, 145, 146, 147, 
150, 151, 153, 155, 156, 157 and 158 were agreed to as amended. 

The Committee ended consideration of the Bill for the day, amendment 399 having 
been disposed of. 
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11:39 

On resuming— 

Children’s Hearings (Scotland) 
Bill: Stage 2 

The Convener: We move on to agenda item 7. 
We have been joined by the Minister for Children 
and Early Years, Adam Ingram, and his officials. I 
am grateful to them for scurrying down here 
straight after diligently watching our earlier 
proceedings, although I am sure that a few 
committee members would have been grateful if 
you had taken a little bit longer, minister, since it 
has been rather a long meeting this morning. 

We move straight to consideration of 
amendments.  

Section 123—Specifying when compulsory 
supervision order to be reviewed 

The Convener: Amendment 339, in the name 
of the minister, is in a group on its own. 

The Minister for Children and Early Years 
(Adam Ingram): Thank you, convener. I know that 
you have had an interesting morning, so let us 
hope that we can keep that going. 

Amendment 339 replaces the current section 
123. It does two things. First, it extends the 
general power of the hearing to set a review date 
for compulsory supervision orders so that that can 
be done when the order is varied or continued 
rather than just when it is initially made. Secondly, 
it requires the hearing to set a mandatory review 
when making or varying a compulsory supervision 
order with a movement restriction condition, or 
MRC. The purpose is to ensure that a review is 
carried out within the lifespan of the MRC, as it is 
intended that regulations will prescribe that MRCs 
may be for a duration of no longer than six 
months, as I will discuss later in relation to 
amendment 354. 

At present, there is no mandatory requirement 
for the hearing to set a review of the MRC, 
although there are a number of routes whereby a 
review may be instigated. It is therefore possible 
for an MRC to expire without having been 
reviewed. Given the nature of an MRC in 
restricting the liberty of a young person and the 
conditions that may be imposed, the amendment 
will ensure that we have robust review procedures. 
The change will have a low procedural impact as, 
historically, only a small number of compulsory 
supervision orders with an MRC have been issued 
annually. 

I move amendment 339. 

Amendment 339 agreed to. 
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Section 123, as amended, agreed to. 

Section 124—Excusal from attendance 

Amendment 160 moved—[Adam Ingram]—and 
agreed to. 

After section 124 

The Convener: Amendment 340, in the name 
of the minister, is grouped with amendments 384, 
399, 367 and 368. 

Adam Ingram: The amendments in the group 
make provisions for accommodating the rights of 
those who have a right of contact with the child 
through a contact or permanence order but who 
do not qualify as the child’s relevant person or 
deemed relevant person. That is an important 
issue and one that must be addressed in the bill. I 
hope that the committee will forgive me for taking 
some time to fully explain the detail. 

Defining a relevant person can be a complicated 
issue, as we debated at the committee’s previous 
meeting. The amendments in the group respond to 
a judgment on issues surrounding relevant person 
status. I understand that the committee is aware of 
the Knox and Lawrie case, which concerns 
parents with contact orders and their involvement 
in the children’s hearings system. The case 
revolved around the rights of unmarried fathers 
with contact orders and their lack of involvement in 
the hearings that made rulings that affected their 
contact rights. In short, the court ruled that those 
contact rights are civil rights and are protected by 
the European convention on human rights. The 
fathers in the case could not participate in 
proceedings so they had no means of defending 
their contact rights. We therefore have a duty to 
ensure that those civil rights are protected in the 
processes of the children’s hearings system. The 
amendments are intended to do just that, but in a 
way that has a minimal impact on the system. 

Given the diverse range of circumstances in 
which contact orders can be made, I consider it 
inappropriate that those with contact orders should 
automatically be classed as relevant persons. We 
know that relevant person status brings with it a 
range of specific rights and duties, and taking that 
approach could lead to a situation in which 
multiple adults, each with a contact order, receive 
relevant person status. That could lead to an 
imbalance. For example, the biological parents of 
an adopted child could be granted a contact order 
allowing annual access to the child. The child’s 
adoptive parents have full parental responsibilities 
and rights and would be relevant persons. It would 
be unfair to put the person with annual contact on 
the same footing as persons with full parental 
rights and responsibilities. We cannot put a child in 
a situation in which two sets of parents have a 
right to accept or deny grounds, take along 

representatives and access state-funded legal 
representation. That could lead to a room full of 
adults each of whom has conflicting views on what 
is in the best interests of the child. 

11:45 
However, it is expected that many parents who 

have contact with their child may be significantly 
involved in the child’s life and could, therefore, 
meet the test for assuming deemed relevant 
person status. That is why the bill introduces that 
test, as it identifies those who are most closely 
involved with the child and who should take on the 
rights and responsibilities of a relevant person. I 
intend, therefore, that procedural rules will place a 
duty on the reporter to advise those with contact or 
permanence orders of their right to seek deemed 
relevant person status in a pre-hearing. If that test 
is met, that person can participate in hearings with 
the rights and responsibilities of a relevant person. 

There is still the need to ensure that persons 
holding contact rights will have those rights 
adequately protected if they are not relevant 
persons or deemed relevant persons. Careful 
consideration has been given to how best to 
ensure that such persons can be afforded 
procedural safeguards when a hearing makes a 
contact direction. Amendment 340 allows for such 
a safeguard. It applies when a hearing makes a 
contact direction within a compulsory supervision 
order, an interim compulsory supervision order or 
a medical examination order that lasts longer than 
five days. In such a circumstance, the principal 
reporter will be under a duty to arrange a hearing 
to review that contact direction. The sole purpose 
of that hearing is to review the contact direction, 
and it must take place no more than five working 
days after the hearing that made the disposal. 
That is sufficient time to allow persons to prepare 
for the hearing but ensures that the review is 
heard speedily. At that contact direction review, 
the individual who holds contact rights will have 
full rights of participation. The hearing can then 
either confirm the decision of the original hearing 
or vary the contact direction. No other element of 
the underlying order can be considered or varied 
at that hearing. 

It is clear to me that the amendments support a 
fair, transparent and simple process for 
accommodating the rights of those with contact 
orders or permanence orders, with minimal impact 
on children. We do not expect there to be many 
occasions on which the situation will arise, but it is 
essential that the rights of those with contact are 
protected when the situation requires it. The 
process has been discussed with Professor Norrie 
and the Scottish Children’s Reporter 
Administration, and I am grateful to them for 
sharing their knowledge and experience. 
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Amendments 367 and 368 provide the 
necessary definitions of “contact order” and 
“permanence order” that will apply to the new 
provisions. Amendments 384 and 399 provide for 
an appeal right to the sheriff and sheriff principal. I 
hope that the committee can support the 
amendments. 

I move amendment 340. 

Amendment 340 agreed to. 

The Convener: Amendment 341, in the name 
of the minister, is grouped with amendments 365 
and 464.  

Adam Ingram: Section 75B of the Children 
(Scotland) Act 1995 concerns the powers of the 
children’s hearing when a child who has been 
referred to the hearing has been excluded from 
school. If it appears that the education authority is 
not complying with its duties to provide education 
or make arrangements for an excluded pupil, the 
matter may be referred to the Scottish ministers. 
Amendment 341 carries that provision across to 
the bill. It also requires the national convener, 
rather than the principal reporter, to make the 
referral, to reflect the role of the national convener. 
It is essential that alternative provision is put in 
place during a school exclusion to ensure that the 
child has the opportunity to continue to learn; 
therefore, it is important that the effect of section 
75B of the 1995 act is carried over to the new 
legislation. 

Amendment 365 is consequential on 
amendment 341 and provides for such referrals to 
be “formal communications” under section 179, 
which means that they must be in writing. That 
also covers writing in electronic form such as e-
mails. 

Amendment 464 makes consequential repeals 
of two sections of the 1995 act. 

I move amendment 341. 

Amendment 341 agreed to. 

Section 125 agreed to. 

Section 126—Requirement under Antisocial 
Behaviour etc (Scotland) Act 2004: review of 

compulsory supervision order 

Amendments 161 and 162 moved—[Adam 
Ingram]—and agreed to. 

Section 126, as amended, agreed to. 

After section 126 

Amendment 163 moved—[Adam Ingram]—and 
agreed to. 

Sections 127 to 129 agreed to. 

Section 130—Duty to initiate a review if child 
to be taken out of Scotland 

Amendment 342 moved—[Adam Ingram]—and 
agreed to. 

Section 130, as amended, agreed to. 

Section 131—Duty to initiate review: secure 
accommodation authorisation 

Amendment 343 moved—[Adam Ingram]—and 
agreed to. 

Section 131, as amended, agreed to. 

Section 132 agreed to. 

Section 133—Duty to arrange children’s 
hearing 

Amendments 315 and 344 to 348 moved—
[Adam Ingram]—and agreed to. 

Section 133, as amended, agreed to. 

Section 134—Duties on children’s hearing 
where review required under section 127 

Amendments 349 to 352 moved—[Adam 
Ingram]—and agreed to. 

Section 134, as amended, agreed to. 

Amendment 353 moved—[Adam Ingram]—and 
agreed to. 

Section 135—Powers of children’s hearing 
on review 

Amendments 316 and 317 moved—[Adam 
Ingram]—and agreed to. 

The Convener: Those must be some of the 
fastest-moving deliberations that the committee 
has had on this bill at stage 2. However, we now 
come to some amendments by committee 
members as well as amendments by the minister. 

Amendment 370, in the name of Ken Macintosh, 
is grouped with amendments 371, 376, 377, 375, 
378 and 379. 

Ken Macintosh: I was delighted to support, in a 
speedy fashion, the amendments that we have 
just considered. I hope that the committee will 
forgive me for taking time over this group of 
amendments, because section 135 is one of the 
most important sections for us to amend. It 
addresses the key issue of a child appearing 
before the children’s hearings system gaining a 
criminal record and carrying it into adult life. It is a 
subject on which we took evidence at stage 1 and 
about which the minister and the committee have 
a shared concern. It is a question of agreeing the 
steps that we might take to remedy what we all 
recognise is an unfair or unsatisfactory situation. 
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I will start with amendment 375, in my name. 
Currently, children who are brought to hearings on 
offence grounds are automatically deemed to be 
offenders for the purpose of the Rehabilitation of 
Offenders Act 1974. Amendment 375 would result 
in only those children who are considered to be a 
risk to others being treated as offenders for the 
purpose of the act. In other words, the current 
automatic system of listing would be replaced by a 
decision based on the nature of the offence or the 
risk to others of reoffending. 

Amendments 370 and 371, also in my name, 
would introduce a process of review at the point at 
which a child or young person leaves the 
children’s hearings system. At present, all 
offences committed by a child who is dealt with 
through the children’s hearings system will appear 
on a child’s criminal record and therefore on a 
disclosure certificate, regardless of whether the 
child presents an on-going risk or whether that is 
proportionate to the offence. The effect of the 
amendments would be to allow an offence to 
appear in the “any other relevant information” 
section but only if a children’s hearing refers the 
offence or offences to the chief officer of the 
relevant police force for consideration for inclusion 
on a disclosure certificate. As currently, the chief 
officer would then have to exercise their discretion 
under part V of the Police Act 1997. 

We heard evidence on that issue at stage 1 and 
members will have received further 
correspondence on it. I have received support for 
the amendments from a number of sources, which 
I will read into the record, because it is important. 

First, Scotland’s Commissioner for Children and 
Young People has supported my amendments. He 
points out that, although we have a welfare-based 
children’s hearings system of which we are very 
proud, that same system 
“criminalises many hundred children as young as 8 each 
year. In doing so, it makes no distinction based on the 
gravity or frequency of a child or young person’s offending, 
or any assessment of whether the child or young person 
poses a continuing risk of significant harm to others.” 

He goes on to say: 
“There is evidence that criminalisation has a negative 

impact on children and that those with more and deeper 
system contact are less likely to desist from offending.” 

12:00 
Professor Lesley McAra, who is professor at the 

centre for law and society in the school of law at 
the University of Edinburgh, points out that the 
Parliament has just passed the Criminal Justice 
and Licensing (Scotland) Act 2010, which bans the 
prosecution of children under the age of 12 in the 
criminal courts. Professor McAra describes the 

current situation under the children’s hearings 
system: 

“Children referred to the Reporter on offence grounds 
between age 8-11 (as well as those aged 12 or over) and 
who accept the grounds for referral will be recorded as 
having convictions for the purposes of both the 
Rehabilitation of Offenders Act and the provisions for 
enhanced disclosure: and yet of course the evidence may 
not have been tested in court; the youngsters may have 
had no access to independent advice; and they may not 
understand the consequences of admitting offences. Where 
youngsters dispute the grounds then these will be sent to 
the courts for a proof hearing”, 

which is in reality similar, if not identical, to a 
prosecution.  

Professor McAra says: 
“Changes to the disclosure process mean that a 

youngster’s ... record may stay on the Criminal History 
System well into adulthood”. 

Currently, the 40/20 rule operates, which means 
that information is routinely kept for 20 years or 
until someone is aged 40—whichever is later. She 
continues: 

“In some cases the information that is retained and 
passed on is of referral details and background information, 
where there has been no opportunity for the child or parent 
to accept or dispute the facts. 

The extended period of disclosure undermines a key 
tenet of the Kilbrandon philosophy on which the ... System 
is based: namely that the system should avoid the 
stigmatisation and criminalisation of children. Instead it 
seems that children are being burdened (potentially) with a 
longer period of stigmatisation than adults for much lower 
level offences”, 

sometimes 
“merely on suspicion. 

Importantly there is very strong evidence from the 
Edinburgh Study of Youth Transitions and Crime that the 
overwhelming majority of youngsters who have contact with 
the Hearings System (triggered by their offending) do not 
pose a risk to others in adulthood. The Edinburgh Study is 
a longitudinal programme of research tracking the lives of” 

almost 4,500 
“young people who started secondary school in the City of 
Edinburgh in 1998.” 

I will comment briefly on the amendments in the 
name of the minister. The Government has lodged 
amendments to address the issue that I have 
raised, for which I am grateful. I know that Mr 
Ingram shares the committee’s concerns. 
However, I understand that, although the 
Government’s amendments are an improvement, 
they will limit the offences that could form the 
basis of a criminal record, so they will still use 
automatic listing rather than a decision-making 
process by the panel, in which the risk or 
proportionate danger of reoffending would be 
taken into account. That is important, because the 
evidence from Professor McAra and others is that 
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it is difficult to tell simply from the nature of an 
offence whether a child poses a risk to others. 

The amendments in my name would end the 
unfairness of the system discriminating against 
those who admit offences and are brought before 
hearings, unlike those who do not go before the 
hearings system but who pose a far greater risk of 
offending. Amendments 370, 371 and 375 would 
introduce a review process when a child left the 
children’s hearings system and entered adulthood. 
The review would decide whether that child should 
carry into adulthood a criminal record or a warning 
on the disclosure system about the risk that they 
pose to others or their risk of reoffending. The 
process would allow the hearings system to take a 
decision that was based on evidence and 
assessments, in contrast to the current blanket 
provision. 

I move amendment 370. 

Adam Ingram: As Ken Macintosh said, the 
group contains two sets of amendments on the 
impact of children accepting or having established 
offence grounds in the children’s hearings system. 
I will speak first to amendments 376 to 379, in my 
name, before speaking to the amendments in the 
name of Mr Macintosh. 

At stage 1, I undertook to lodge amendments to 
tackle the unequal and in some cases 
disproportionate disclosure of offences that 
emanate from children’s hearings. I thank 
committee members for their sensitive discussion 
and consideration of the issues. The stage 1 
report summed up the considerations at play here 
rather elegantly. It stated: 

“On the one hand, the Committee acknowledges that it is 
important that, where a child has committed a serious 
offence and may potentially offend again and be a danger 
to others, it is essential that that information be disclosed to 
those who need to be aware of it, at the appropriate time. 
On the other hand, children who have committed less 
serious offences should have the opportunity to turn their 
lives around and should not necessarily have to carry a 
criminal record, with the potentially damaging impact on 
their employment prospects that it brings, into adult life.” 

I believe that the amendments that I have lodged 
will achieve the outcomes that the committee 
seeks. They will ensure that the vast majority of 
disposals by a children’s hearing are not subject to 
disclosure in later life. 

Importantly, the amendments change the 
definition of all those disposals from a conviction 
to an alternative to prosecution. That is right for 
children who are dealt with in our welfare-based 
children’s hearings system. For those who have 
already been dealt with in that way, the 
amendments provide a mechanism for treating 
their cases fairly and consistently. If you like, we 
are decriminalising the system—we are taking 
away the notion of conviction and allowing people 

who have been through the system to have their 
convictions, as it were, wiped from the record. 

I agree with the committee’s position that in the 
interests of public safety it is right that some 
offences ought to appear on disclosure 
certificates. The problem with the current system 
is that it does not provide sufficient discrimination 
between those offences for which disclosure is a 
sensible measure to protect the public, and those 
for which it is, in the eyes of many, 
disproportionate. If we want to provide our young 
people with the best opportunities to succeed, we 
must end the situation whereby low-level offending 
follows them into adulthood. 

Some children are more vulnerable than others 
and have differing needs that can impact on the 
outcome at a hearing. We want to ensure that 
disclosure arrangements are decided on the 
seriousness of the offence when it has been 
accepted or established, not on the outcome of the 
referral. We believe that that can best be achieved 
by prescribing a list of serious and violent offences 
by order that would be automatically accessible to 
Disclosure Scotland. We will consult with 
stakeholders to ensure that the agreed list of 
offences is proportionate to the consequences of 
disclosure. 

We envisage that those serious offences will 
continue to be disclosed on standard and 
enhanced disclosures and in records held under 
the protecting vulnerable groups scheme. That will 
occur only when an individual is seeking 
employment that involves being in a position of 
trust or working with vulnerable groups. An 
amendment will also have to be made to the 
Rehabilitation of Offenders Act 1974 (Exclusions 
and Exceptions) (Scotland) Order 2003 to fully 
deliver that policy intention. That will be done as 
part of the implementation of the new system. 

It is important to explain the potential future 
employment consequences of accepting serious 
and violent offence grounds. By making changes 
to the procedural rules, that will become the 
responsibility of the reporter, who will inform the 
child of the consequences in advance of a 
grounds hearing. The hearing will also have a 
responsibility to ensure that the child has been 
informed before proceeding with the hearing; it is 
best placed to do that in a child-friendly way. 
Providing an explanation in that manner ensures 
that the child and relevant persons will understand 
what they are agreeing to. 

The amendments strike the correct balance 
between the rehabilitation of individuals who may 
have offended as children, and the protection and 
safety of children and vulnerable adults. By ending 
the criminalisation of children through disposals 
from the children’s hearings system, and making 
proportionate the circumstances in which 
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behaviour that is displayed in childhood impacts 
on an individual’s later life, I am confident that the 
amendments will mark a real step forward. 

Although, of course, I support the intentions 
behind on the impact of children accepting or 
having established offence grounds in the 
children’s hearings system, I suggest that there 
are two key issues to be addressed in any 
changes to the bill: the criminalising of children 
and ensuring public safety. In addressing the first 
issue, we cannot compromise the second.  It is 
possible to address both issues in a measured, 
consistent and proportionate way, but I am of the 
view that the amendments in the name of Ken 
Macintosh do not achieve that balance. I will 
explain my reasons for that view. 

On the decriminalisation of children in the 
hearings system, Ken Macintosh was very keen to 
see changes that would remove any hint of 
criminalisation when a child accepted, or had 
established, offence grounds for referral in the 
system. Concerns centred on the current 
provisions in the Rehabilitation of Offenders Act 
1974, which states that all offence grounds that 
lead to a compulsory supervision order should be 
classed as a conviction. In most cases, as Ken 
Macintosh has indicated, that conviction leads to 
the retention of the information on disclosure 
certificates until the child is 40 years old. Quite 
clearly, that is unacceptable and most often 
entirely disproportionate to the offence. 

Under Ken Macintosh’s amendments, a hearing 
would have the duty to consider whether an 
offence ground should be classed as a conviction. 
It would seem that, if a hearing were to consider it 
appropriate, an offence ground would continue to 
be classed as a conviction under the 1974 act, 
retaining the real option of offence grounds in the 
children’s hearings system continuing to be 
classed as convictions. Is Ken Macintosh clear 
that his amendments go far enough in addressing 
the issue of criminalisation of children in the 
children’s hearings system? I am not clear that 
they do, particularly when compared with my 
suggested approach, and I ask him to confirm his 
view in that respect. 

The amendments in my name seek to remove 
any possibility of an accepted or established 
offence ground ever being classed as a conviction, 
because they include the repeal of section 3 of the 
1974 act. As the entire provision would be 
removed, children whose offending behaviour is 
dealt with through the children’s hearings system 
would not be criminalised. My proposals also 
centre on the disclosure arrangements that will be 
applied when a child commits an offence that 
could suggest a risk to public safety and put in 
place proportionate arrangements for that without 
the need to class the offence as a conviction. 

That brings us to the second consideration, 
which is the need to maintain public safety. The 
amendments in the name of Ken Macintosh seek 
to place additional duties on the hearing to 
consider whether the child or young person should 
be treated as a rehabilitated person. However, 
they do not provide any criteria or list of factors by 
which the children’s hearing would make that 
assessment; as a result, it would be left to its own 
devices without any assistance from the 
legislation. I have a number of concerns about the 
proposal, not least the expectations that would be 
placed on panel members and what seems to be 
the introduction of a punitive element to the 
hearing’s decisions. That is entirely contrary to the 
ethos of the children’s hearings system and to the 
key principle of the hearing, which is to operate in 
the best interests of the child.   

As great store has been set by stakeholder 
consultation and engagement during the 
development and scrutiny of this bill, I have to 
wonder whether the views of stakeholders, most 
pertinently panel members and panel chairs, were 
sought before these proposals were brought 
forward. I ask the question, because I know that 
panel members are very conscious of their 
fundamental purpose, which is to consider the 
child’s best interests. Asking them to make a 
decision on whether a child represents such a risk 
to public safety that their offence should be 
classed as a conviction, with the disclosure 
implications that follow, is to ask them to consider 
wider issues of public safety—and not only public 
safety at the time of the hearing, but the risk that 
the child might continue to pose well into 
adulthood. On what criteria should the hearing 
base such a decision? The amendments from Ken 
Macintosh do not provide any guidance. I would 
be very surprised if panel members were 
comfortable with or happy to implement such a 
change in their role. Perhaps Ken Macintosh could 
provide reassurance that panel members have 
been consulted on the proposals and have agreed 
to take on such a duty. I wonder also whether 
public safety can truly be consistently protected 
under such a scheme. 

12:15 
The purpose of the amendments in the name of 

Ken Macintosh appears to be for the hearing to 
make a decision about disclosure arrangements in 
each and every case, including where a serious 
sexual or violent offence has been committed. Is it 
appropriate for a child who has committed a 
serious sexual offence, for example, to go on to be 
employed—perhaps just a couple of years later—
working with vulnerable groups without the 
employer being aware of that offence? 
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I am also surprised to see that the trigger for the 
new decision-making power of the hearing would 
remain the point at which a hearing makes a 
compulsory supervision order. That is despite 
many views being expressed about the unfairness 
of that trigger, particularly when we consider the 
circumstances of two children being involved in 
the same offence but only one of them being 
made subject to a compulsory supervision order. 
That has not been addressed by Ken Macintosh’s 
amendments, and I wonder whether that issue 
was considered when they were being developed. 

I have a further point about the amendments 
from Ken Macintosh and the process that would 
be put in place were they to be accepted by the 
committee. A child could accept offence grounds 
in a hearing without knowing whether that would 
result in the hearing then making a decision on 
whether it would be classed as a conviction. Ken 
Macintosh has been very interested in children 
being properly supported and advised prior to and 
during a hearing, and he has taken great interest 
in how children are currently advised of the 
implications of accepting offence grounds in 
respect of the Rehabilitation of Offenders Act 
1974. He was concerned that they truly 
understood those implications. Indeed, the 
committee has raised cases where a lack of 
understanding of the implications has led to 
children being disturbed to find, later in their lives, 
what information was contained in their disclosure 
certificates. 

The amendments that have been lodged by Ken 
Macintosh seem to be introducing a confused 
system that is subject to a number of variables 
regarding whether the child’s offence will be 
classed as a conviction and regarding the 
disclosure implications of such a decision. 
Furthermore, Ken Macintosh’s system would 
depend on the decisions made by a hearing at 
different points of the process, and it would all 
hinge on whether a hearing makes a compulsory 
supervision order, rather than on the acceptance 
or establishment of grounds. Can we really expect 
a child to understand the consequences when 
there are so many variables attached to them? 

I am keen to hear whether Ken Macintosh is 
satisfied, first, that his amendments remove the 
criminalisation of children in the children’s 
hearings system, and that they address issues to 
do with public safety; secondly, that panel 
members have been consulted and have agreed 
to undertake the significant new duties that his 
amendments would entail; and thirdly, that 
children’s rights can be upheld if they are 
expected to accept offence grounds without 
sufficient understanding of the implications. 

On the basis of the points that I have made, I 
urge Ken Macintosh to withdraw amendment 370 

and not to move amendments 371 and 375. I will 
move amendments 376 to 379. 

Elizabeth Smith: I seek a point of clarification 
from the minister on something that he said in 
relation to the amendments in his name. He 
mentioned the list of more serious offences. Would 
the provisions be applicable only where the child 
went on to work in a situation in which they were in 
close contact with members of other vulnerable 
groups? Is that what you said, minister? I would 
like that to be clarified. 

Adam Ingram: When young people apply for 
employment in regulated work, they clearly require 
a disclosure certificate from their employers. In 
those circumstances, this type of information 
would be relevant. 

Elizabeth Smith: Right, but by definition it 
would not be relevant in other cases when they 
were not applying for employment in regulated 
work. 

Margaret Smith: What are your thoughts on the 
list of offences and how it will be compiled? 

Adam Ingram: Clearly, that will be a matter for 
consultation. My thoughts are that the list would 
comprise only very serious violent or sexual 
offences and that it would be subject to affirmative 
procedure in Parliament, so it would come back to 
us for debate. 

The Convener: I invite Mr Macintosh to wind-up 
the discussion on the group and indicate whether 
he wishes to press or withdraw amendment 137. 

Ken Macintosh: I will go in reverse order and 
start by commenting on the two points raised by 
Elizabeth Smith and Margaret Smith. The list that 
Margaret Smith has asked the minister about 
covers violent and all serious sexual offences. The 
list has not yet been drawn up, but my 
understanding is that a list has been drawn up for 
the retention of DNA, for example. I do not think 
that I am giving the game away by saying that I 
believe that that list may be the model on which 
any other list is developed. 

The key point for me—I will give an example 
later—is that the list will include not only serious 
sexual offences but a number of sexual offences 
whose seriousness may be a matter for debate. 
They are obviously serious at the time, but they 
are of a nature that means that we should 
consider whether such an offence committed by a 
14-year-old boy rather than an adult should be 
seen in the same light and regarded as a serious 
offence when that child is an adult. The key point 
is that the list will be automatic and that, although 
the minister has used the word “serious”, it will 
cover all sexual offences. You might say that all 
sexual offences are serious, but I would say that 
there are degrees within that. 
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Elizabeth Smith asked who would see the 
disclosure. It is a full disclosure, so it will be seen 
by anybody who would see someone’s full 
disclosure. It is required for regulated work, but the 
point is that it is on your disclosure record, so 
anybody who is given the full information will see 
it. It is not a question of having to ask for the 
information; it is available to those who have 
access to all the information on the disclosure 
record. 

I welcome the amendments in the name of the 
minister. I do not believe that they go far enough, 
but I whole-heartedly welcome the fact that the 
Government has brought them forward and I also 
whole-heartedly agree with the minister’s analysis 
of the balance that we have to strike between 
criminalisation and public safety. It is important 
that we assess the situation and rebalance it so 
that a distinction is drawn between those who are 
at risk of committing further offences and those 
who are currently disproportionately stigmatised 
well into adulthood, although they pose no danger 
to others—they have benefited from the hearings 
system and should be given a proper start in life. 

The Government’s amendments are interesting 
as they take a different approach. The minister 
suggests that getting rid of all convictions and 
changing them all to alternatives to prosecutions is 
an improvement. That is one way of looking at the 
issue. As worded, my amendments neither seek to 
suggest that young people do not commit very 
serious offences nor seek to ignore the possibility 
that they might pose a risk to themselves and 
others as they get older. Their aim is to get rid of 
automatic blanket discrimination in the current 
system, which does not discriminate between the 
whole host of low-level offences that young people 
commit and those young people who are very 
serious offenders and are perhaps going off the 
rails—and will continue to go off the rails, no 
matter how much we try to assist them. 

Although we need to discriminate between 
those groups, I do not think that it helps to treat all 
young people as if they do not have any 
convictions. What we need is an assessment or 
some form of discriminatory process that applies 
certain criteria to allow someone to make a 
judgment on each individual case. I can think of no 
better body to do that than the children’s panel, 
which considers the child’s welfare, reviews each 
case when the supervision orders come back to it, 
and is in a position to assess whether the 
compulsory supervision requirement has worked 
or whether the case needs to be flagged up as the 
child progresses to adulthood. As a result, I think 
that the minister is almost going from one extreme 
to another. Although he is seeking to narrow the 
criteria, which I welcome, the process is still 
automatic and does not apply any judgment or 
assess any risk. In many cases, before adults are 

sentenced, their risk of reoffending is assessed by 
social work. I find it odd that we do not do the 
same for children, and the introduction of such 
criteria forms the key aspect of my amendments. 

The minister suggested that, for some reason, 
my amendments would introduce a punitive 
element into the children’s hearings system. Far 
from it; in fact, that element already exists if you 
regard a criminal record as something punitive. I 
am simply seeking to introduce the option of 
removing the punitive element, which, in any case, 
is not how I would regard a criminal record. In my 
view, it is simply a rather heavy-handed and unfair 
way of passing on information which, in covering 
everyone, does not target those young people 
about whom we need to maintain information. 

I accept that my amendments do not refer to 
guidance, which would undoubtedly have to be 
drawn up and issued. I point out, though, that 
guidance exists elsewhere in the criminal justice 
system, never mind in the children’s hearings 
system. Children’s panels exist to take decisions 
on a child’s future welfare and to treat children 
according to their needs, not their deeds. That is 
their very essence, and asking them to judge 
whether children should be labelled and given a 
criminal record that will be carried into adulthood is 
not asking much more than is already asked of 
them. In fact, I am fairly confident that most panel 
members would prefer to be given the option of 
assessing whether a child needs to have an 
offence on their record and have the matter left to 
their discretion. 

In response to the minister’s question whether I 
had consulted panel members on these 
amendments, I have to say that I have not. Has he 
consulted panel members on his amendments? I 
doubt that he has consulted anyone on any of his 
stage 2 amendments. As it happens, Professor 
McAra and others have held a number of 
sessions, including one at which members of the 
minister’s team, the SCRA and others were 
present and made contributions. The decision is 
for the committee to make, but this concept is not 
one that our society is used to discussing in the 
papers, the media and elsewhere. 

On the minister’s question whether it is 
acceptable for a child convicted of a serious 
sexual offence to work in a protected position, I 
am reminded of a particular case that illuminated 
the whole issue for me. I will not go into all the 
details, but it involved a young man who, at the 
age of 14, was brought before a children’s hearing 
because he had been guilty of slapping some 
adult women on the behind. I mention the case not 
to approve of or in any way condone that activity. I 
suggest that such behaviour by a 14-year-old boy 
should be picked up on, and that is what the 
children’s hearings system did. The boy had been 
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adopted into a good family and was well brought 
up. He admitted the offence because his parents 
had taught him to own up when he had done 
something wrong. He went to a children’s hearing 
and admitted the offence but did not discover until 
he was 23 or 24 that it was on his record. He 
admitted the offence, so it is on his disclosure 
record as a sexual assault. He did not even know 
that it was on his disclosure record until he applied 
for a job. That raises lots of issues. He should 
have known about that—the information should 
have been made available to him. 

The boy went through the children’s hearings 
system and was dealt with successfully by a 
children’s hearing. He was placed under a 
supervision order, which was lifted because the 
incident in question was seen to be something that 
had happened at a particular point in his teenage 
years and his subsequent behaviour showed no 
signs of such a tendency. The minister’s 
amendments would not address that situation. I 
am not saying that we should frame legislation 
around one case. Because the boy admitted what 
was classed as a sexual assault, that is on his 
record. In future, anyone in such a situation will 
have that on their record for the rest of their life. 

However, I suspect that there are some children 
and young people who never get picked up for any 
serious offences but who will pose a risk to others 
throughout their adult lives. In other words, all that 
they will have against their name is a series of 
mild infractions of the law, because they never 
commit a serious offence when they are young. 
They will go into adulthood with nothing against 
their name, even though they might have 
committed hundreds of offences. I think that a 
system that allows those children to be treated as 
entirely innocent, if I may use that term, in 
adulthood but which treats someone who makes a 
one-off mistake as guilty is wrong. I believe that 
my amendments would address that. The whole 
point is that they would allow discretion and 
judgment to be brought to bear on the issue of 
risk. They are truly proportionate and would end 
automatic treatment in an automatic system that 
does not allow for judgment. 

I urge members to support my amendments 
and, if they do not, to support the minister’s. 

The Convener: We should move straight to the 
question on amendment 370, but I am conscious 
of what a sensitive issue we are dealing with. 
There is no obligation on the minister to say 
anything further, but I do not want him not to have 
the opportunity to do so before the committee 
comes to a vote. 

Adam Ingram: I will briefly summarise what I 
hope is an elegant solution to a question that the 
committee posed in an elegant way. 

Children’s hearings disposals will no longer be 
defined as convictions. Essentially, they will 
become alternatives to prosecution. In that way, 
we will decriminalise the system. That will apply 
retrospectively, so people who have been affected 
by the issue in the past will have the problems that 
Ken Macintosh and others have described 
addressed. 

In addition, we are not placing the burden of 
responsibility for public safety on children’s panel 
members. They should make decisions that are for 
the benefit of the child who is in front of them. I 
suggest that they are not best placed to make 
decisions about public safety. Prescribing the list 
of offences that will continue to be disclosed is an 
important judgment. 

At the end of the day, the reporter is the person 
within the system who brings forward the grounds 
for consideration by the children’s panel. The other 
important aspect of amendments 376 to 379 is to 
ensure that the child is aware of the 
consequences of accepting grounds. 

That is my position, and I hope that the 
committee will support it. 

Ken Macintosh: I will press amendment 370. 

The Convener: The question is, that 
amendment 370 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 

Macintosh, Ken (Eastwood) (Lab) 

Against 

Allan, Alasdair (Western Isles) (SNP) 
Baker, Claire (Mid Scotland and Fife) (Lab) 
Gibson, Kenneth (Cunninghame North) (SNP) 
McKelvie, Christina (Central Scotland) (SNP) 
Smith, Elizabeth (Mid Scotland and Fife) (Con) 
Smith, Margaret (Edinburgh West) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

Amendment 370 disagreed to. 

Amendments 318 and 164 moved—[Adam 
Ingram]—and agreed to. 

Section 135, as amended, agreed to. 

Section 136—Powers of children’s hearing 
on deferral under section 135 

Amendments 165 and 166 moved—[Adam 
Ingram]—and agreed to. 

Section 136, as amended, agreed to. 

After section 136 

Amendment 319 moved—[Adam Ingram]—and 
agreed to. 
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Amendment 371 not moved. 

Sections 137 to 139 agreed to. 

Section 140—Breach of duties imposed by 
sections 138 and 139 

Amendment 320 moved—[Adam Ingram]—and 
agreed to. 

Section 140, as amended, agreed to. 

Sections 141 to 143 agreed to. 

Section 144—Movement restriction 
conditions: regulations etc 

The Convener: Amendment 354, in the name 
of the minister, is grouped with amendment 355. 

Adam Ingram: These amendments are about 
movement restriction conditions—MRCs.  

Section 144 provides for a regulation-making 
power for MRCs. The Intensive Support and 
Monitoring (Scotland) Regulations 2008 currently 
specify the conditions for an MRC, which include 
the period and duration of the restrictions. The 
regulations prescribe that an MRC should endure 
for no longer than six months. 

The intention is to replicate those conditions, as 
they are a fundamental part of an MRC. To that 
end, we wish to strengthen the bill to ensure that 
regulations are clear on the matter. Therefore, 
amendment 354 makes it explicit that the 
regulations can limit the duration of each measure 
within the MRC.  

Amendment 355 meets a commitment that I 
made to the Subordinate Legislation Committee to 
change the regulation-making power in section 
144 from the negative to the affirmative procedure. 

I move amendment 354. 

Amendment 354 agreed to. 

Amendment 355 moved—[Adam Ingram]—and 
agreed to. 

Section 144, as amended, agreed to. 

Section 145—Implementation of secure 
accommodation authorisations 

The Convener: Amendment 356, in the name 
of the minister, is grouped with amendments 357 
to 360, 372 to 374 and 366. I invite the minister to 
move amendment 356 and to speak to all the 
amendments in the group. 

Adam Ingram: The most significant amendment 
in the group is amendment 366, which seeks to 
amend the general definition of “chief social work 
officer” to incorporate reference to both 
implementation authorities and relevant 
authorities. That is because a secure 

accommodation authorisation can be included in 
things other than compulsory supervision orders 
and interim orders, meaning that an 
implementation authority will not always be 
specified. 

Amendments 356 to 360 and 372 to 374 are 
consequential to amendment 366. This series of 
amendments will ensure that the powers and 
duties provided by the affected sections are 
conferred on the chief social work officer for the 
local authority that is responsible for 
implementation in each case. 

I move amendment 356. 

Amendment 356 agreed to. 

Amendments 357 to 360 moved—[Adam 
Ingram]—and agreed to. 

Section 145, as amended, agreed to. 

Section 146—Secure accommodation: 
placement in other circumstances 

Amendment 361 moved—[Adam Ingram]—and 
agreed to. 

Section 146, as amended, agreed to. 

Section 147—Secure accommodation: 
regulations 

Amendments 362 to 364 moved—[Adam 
Ingram]—and agreed to. 

Section 147, as amended, agreed to. 

Sections 148 and 149 agreed to. 

Section 150—Procedure 

Amendment 372 moved—[Adam Ingram]—and 
agreed to. 

Section 150, as amended, agreed to. 

Section 151—Determination of appeal 

The Convener: Amendment 380, in the name 
of the minister, is grouped with amendments 381, 
202 and 382. I invite the minister to move 
amendment 380 and to speak to all the 
amendments in the group. 

12:45 
Adam Ingram: This group of amendments 

relates to the sheriff’s powers in the event of an 
appeal against the hearing’s decision. Amendment 
380 relates to section 151(3)(a), which allows the 
sheriff to refer the matter back to the hearing for 
consideration of whether a compulsory supervision 
order is necessary. On reflection, that power might 
have the effect of narrowing the issues that the 
hearing could consider, and it does not allow for a 
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hearing to be arranged. Amendment 380 therefore 
replaces subsection (3)(a) with a power to 
“require the Principal Reporter to arrange a children’s 
hearing for any purpose for which a hearing can be 
arranged under this Act”. 

That reflects the fact that such cases may be at 
different stages in the process, such as a grounds 
hearing, a subsequent hearing or a review 
hearing. 

Amendment 381 makes provision for a power 
that is available under the 1995 act but which has 
been omitted from the bill. It allows the sheriff to 
discharge the child from any further hearings or 
proceedings in relation to the grounds of referral 
that stimulated the referral to the children’s 
hearing. Amendment 382 is consequential to 
amendment 381. It ensures that, when a child is 
discharged under that power, all existing orders 
and warrants that are in effect in relation to the 
child also terminate at that point. 

I turn to Ken Macintosh’s amendment 202, 
which I understand was driven by the Law Society. 
The amendment seeks to extend the sheriff’s 
powers under section 151(3). That provision sets 
out the sheriff’s powers at the conclusion of his 
appeal decision and allows him to take one of four 
steps, including to 
“make an order (other than a medical examination order) or 
grant a warrant which a children’s hearing may make in 
relation to the child in the circumstances.” 

Essentially, the sheriff has the power to put in 
place a compulsory supervision order of the kind 
that is set out in section 97. I suggest that Ken 
Macintosh’s amendment is intended to achieve the 
same aim and is therefore unnecessary. I 
therefore ask him not to move amendment 202. 

I move amendment 380. 

Ken Macintosh: As the minister said, I lodged 
amendment 202 for the Law Society. It is a 
probing amendment to ensure that the issue was 
aired at committee. Unless any member indicates 
otherwise, I will certainly not move it. In fact, I do 
not agree with it myself, but sometimes it is 
important to have issues raised. 

Just to explain, the amendment adds to the 
steps that the sheriff would take if an appeal under 
section 148 is successful. It provides that the 
sheriff may 
“substitute for the disposal by the children’s hearing any 
requirements that could have been imposed by the 
hearing.” 

We discussed the issue at stage 1. There was a 
system in place before the 1995 act, which 
amended it, that allowed the sheriff to replace the 
decisions of the children’s hearing with disposals 
of his own. The committee expressed concern that 
section 151 could undermine the powers of the 

children’s hearing. We asked the minister to come 
back to the committee before stage 2 to explain 
his position on section 151. 

As I said, I raised the issue on behalf of the Law 
Society, but unless anyone indicates otherwise, I 
will not move it. 

Adam Ingram: Perhaps it would be helpful if I 
refer members to section 12 of my response to the 
committee’s stage 1 report, which contains our 
response to the committee’s concerns on appeals 
to the sheriff. 

I do not think that I need to add anything further 
to the debate, convener. 

Amendment 380 agreed to. 

Amendment 381 moved—[Adam Ingram]—and 
agreed to. 

Amendment 202 not moved. 

Amendment 382 moved—[Adam Ingram]—and 
agreed to. 

Section 151, as amended, agreed to. 

Section 152 agreed to. 

Section 153—Compulsory supervision order: 
suspension pending appeal 

The Convener: Amendment 383, in the name 
of the minister, is in a group on its own. 

Adam Ingram: Section 153 is based on 
elements of section 51 of the 1995 act. Under 
section 153, the child or relevant person who 
appeals against a decision of the children’s 
hearing imposing a compulsory supervision order 
may request that the principal reporter arranges a 
hearing to consider whether that decision should 
be suspended, pending the determination of the 
appeal. 

Currently, section 153 applies only to the 
making of a compulsory supervision order. 
However, decisions to vary, continue or terminate 
the order, as well as decisions to make the order, 
may be appealed under section 148. Amendment 
383 ensures that section 153 replicates all the 
relevant decisions of the hearing under section 
148. That means that those appealing any 
decision that the children’s hearing makes in 
relation to a compulsory supervision order may 
request that a hearing is arranged to consider 
suspension of the decision, pending determination 
of the appeal. The amendment carries over to the 
bill the existing provision in the 1995 act. 

I move amendment 383. 

Amendment 383 agreed to. 

Section 153, as amended, agreed to. 

Section 154 agreed to. 
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Section 155—Appeal to sheriff against 
determination under section 80 

Amendment 203 not moved. 

Amendments 321 to 323 moved—[Adam 
Ingram]—and agreed to. 

The Convener: If amendment 324 is agreed to, 
I will not be able to call amendment 204, because 
it will have been pre-empted. 

Amendment 324 moved—[Adam Ingram]—and 
agreed to. 

Amendments 205 and 206 not moved. 

Amendment 325 moved—[Adam Ingram]—and 
agreed to. 

Section 155, as amended, agreed to. 

After section 155 

Amendment 384 moved—[Adam Ingram]—and 
agreed to. 

Section 156—Appeal to sheriff against 
decision to implement secure accommodation 

authorisation 

Amendment 373 moved—[Adam Ingram]—and 
agreed to. 

Section 156, as amended, agreed to. 

Section 157—Appeals to the sheriff principal 
and Court of Session: children’s hearings etc 

The Convener: Amendment 385, in the name 
of the minister, is grouped with amendments 386 
to 398. I will make this the last grouping that we 
consider today. 

Adam Ingram: These 14 amendments are 
mainly technical, drafting or consequential 
amendments that apply to appeals to the sheriff 
principal or Court of Session under sections 157 
and 158. 

Amendment 385 makes clear that appeal rights 
under section 157 do not apply in circumstances in 
which a child has pled guilty to or been convicted 
of a criminal offence. The appropriate course for 
appeal is through criminal proceedings. 

Amendment 386 makes clear that appeal rights 
under section 157 for a review of a finding that a 
ground is established—that is to say, that there is 
proof of the ground—relate to the original finding 
of proof under section 114. 

Amendment 387 is consequential to amendment 
284, which introduces a new section to make clear 
that a sheriff may extend interim compulsory 
supervision orders as many times as they consider 
appropriate. Amendment 387 ensures that all 
extended interim orders carry the relevant appeal 
rights. 

The bill as drafted sometimes makes reference 
to the determination of an appeal rather than the 
decision in an appeal. Amendments 388, 390, 
391, 393, 394 and 396 to 398 make minor drafting 
changes that seek to ensure consistent use of 
language in the appeals process. 

Amendment 389 seeks to clarify the right of 
appeal for a safeguarder who is appointed by a 
children’s hearing by providing that they may not 
appeal against a decision of the sheriff in relation 
to a grounds determination or the review of a 
grounds determination. It does so because the 
safeguarder was appointed by the children’s 
hearing and not by the sheriff and may not, 
therefore, have taken part in those court 
proceedings. 

Amendment 392 clarifies that appeal rights 
under section 157 cover a review of a finding that 
a ground is established where that is a new 
ground that was originally established by the 
sheriff under section 119. 

The bill currently provides for joint appeals by 
specific individuals, but no provision has been 
made for an individual who wishes to be deemed a 
relevant person to appeal jointly with any other 
party. Amendment 395 resolves the issue by 
substituting a more general power that allows any 
of the parties to make a joint appeal. 

I move amendment 385. 
Amendment 385 agreed to. 
Amendments 386 to 392 moved—[Adam 

Ingram]—and agreed to. 

Section 157, as amended, agreed to. 

Section 158—Appeals to the sheriff principal 
and Court of Session: relevant persons 

Amendments 393 to 398 moved—[Adam 
Ingram]—and agreed to. 

Section 158, as amended, agreed to. 

After section 158 

Amendment 399 moved—[Adam Ingram]—and 
agreed to. 

The Convener: Since it is 1 o’clock, this is an 
appropriate place for us to conclude our stage 2 
deliberations on the Children’s Hearings 
(Scotland) Bill. I remind committee members that 
we will return to the issue next week. The meeting 
will start at 9 o’clock. If we do not conclude stage 2 
of the bill during our meeting on Wednesday 
morning, we will reconvene on Wednesday 
evening—I hope that that will concentrate minds. 
Thank you for your attendance. 

Meeting closed at 13:00. 
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Children’s Hearings (Scotland) Bill 
 

6th Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Sections 159 to 188 
Sections 189 to 191 

Schedules 5 and 6 
Long Title 

  
 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Section 159 

Adam Ingram 
 

400 In section 159, page 61, line 21, leave out subsection (1) and insert— 

<(1) This section applies where a duty is imposed on a local authority by virtue of— 

(a)  a compulsory supervision order, 

(b) an interim compulsory supervision order, or 

(c) a medical examination order.> 

Ken Macintosh 
 

207 In section 159, page 61, line 37, at end insert— 

<(  ) Where a local authority makes an application under subsection (2), that authority 
remains responsible for the child in respect of whom the duty is imposed until the sheriff 
has made a determination.> 

Ken Macintosh 
 

208 In section 159, page 62, line 9, at end insert— 

<(  ) Where another local authority is determined as the relevant local authority for the child 
under subsection (6), the local authority that made the application under subsection (2) 
may recover from the relevant authority the costs of the care of the child from the date 
of the application until the date of the sheriff’s determination.> 

Section 162 

Adam Ingram 
 

401 In section 162, page 63, line 3, leave out <is required to stay at> and insert <requires to be kept 
in> 

Adam Ingram 
 

402 In section 162, page 63, line 5, at end insert— 
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<(iia) an order under section 53, 

(iib) section 54, 

(iic) section 63,> 

Adam Ingram 
 

403 In section 162, page 63, line 9, after <attendance,> insert <or 

(vii) section 137,> 

Adam Ingram 
 

404 In section 162, page 63, line 20, at end insert <, and 

(  ) the child must be kept in a place of safety until the occurrence of the relevant 
event.> 

Adam Ingram 
 

405 In section 162, page 63, line 21, leave out subsection (6) and insert— 

<(6) In subsection (5), the relevant event is— 

(a) in the case mentioned in sub-paragraph (i) of subsection (1)(a), the end of the 
period specified in the child assessment order, 

(b) in the case mentioned in sub-paragraph (ii) of that subsection, whichever of the 
following first occurs— 

(i) the children’s hearing arranged under section 43 or 67, 

(ii) the termination of the child protection order, 

(c) in the case mentioned in sub-paragraph (iia) of that subsection, whichever of the 
following first occurs— 

(i) the order ceasing to have effect under section 53(4) or (5), 

(ii) the determination by the sheriff of an application for a child protection 
order in respect of the child, 

(d) in the case mentioned in sub-paragraph (iib) of that subsection, whichever of the 
following first occurs— 

(i) the giving of notice under subsection (5) of section 54, or 

(ii) the end of the period mentioned in subsection (3) of that section, 

(e) in the case mentioned in sub-paragraph (iic) of that subsection, whichever of the 
following first occurs— 

(i) the giving of a direction by the Principal Reporter under section 66(2) or 
71(2)(a), or 

(ii) the children’s hearing arranged by virtue of section 67(2), 

(f) in the case mentioned in sub-paragraph (iii) of that subsection, the children’s 
hearing arranged by virtue of section 127(2)(b), 

(g) in the cases mentioned in sub-paragraphs (iv) and (vi) of that subsection 
whichever of the following first occurs— 

 2
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(i) the next children’s hearing that has been arranged in relation to the child, 

(ii) the next hearing before the sheriff relating to the child that is to take place 
by virtue of this Act, 

(h) in the cases mentioned in sub-paragraphs (v) and (vii) of that subsection, the next 
children’s hearing that has been arranged in relation to the child.> 

Section 163 

Adam Ingram 
 

406 In section 163, page 63, line 33, leave out from beginning to <person> and insert <a person has 
(or is authorised to have) control of a child> 

Adam Ingram 
 

407 In section 163, page 63, line 35, at end insert— 

<(iia) an order under section 53, 

(iib) section 54, 

(iic) section 63,> 

Adam Ingram 
 

408 In section 163, page 64, line 2, after <attendance,> insert <or 

(vii) section 137,> 

Adam Ingram 
 

409 In section 163, page 64, line 12, at end insert <, and 

(  ) the child must be kept in a place of safety until the occurrence of the relevant 
event.> 

Adam Ingram 
 

410 In section 163, page 64, line 13, leave out subsection (6) and insert— 

<(6) In subsection (5), the relevant event is— 

(a)  in the case mentioned in sub-paragraph (i) of subsection (1)(a), the end of the 
period specified in the child assessment order, 

(b) in the case mentioned in sub-paragraph (ii) of that subsection, whichever of the 
following first occurs— 

(i) the children’s hearing arranged under section 43 or 67, 

(ii) the termination of the child protection order, 

(c) in the case mentioned in sub-paragraph (iia) of that subsection, whichever of the 
following first occurs— 

(i) the order ceasing to have effect under section 53(4) or (5), 

(ii) the determination by the sheriff of an application for a child protection 
order in respect of the child, 
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(d) in the case mentioned in sub-paragraph (iib) of that subsection, whichever of the 
following first occurs— 

(i) the giving of notice under subsection (5) of section 54, or 

(ii) the end of the period mentioned in subsection (3) of that section, 

(e) in the case mentioned in sub-paragraph (iic) of that subsection, whichever of the 
following first occurs— 

(i) the giving of a direction by the Principal Reporter under section 66(2) or 
71(2)(a), or 

(ii) the children’s hearing arranged by virtue of section 67(2), 

(f) in the case mentioned in sub-paragraph (iii) of that subsection, the children’s 
hearing arranged by virtue of section 127(2)(b), 

(g) in the cases mentioned in sub-paragraphs (iv) and (vi) of that subsection 
whichever of the following first occurs— 

(i) the next children’s hearing that has been arranged in relation to the child, 

(ii) the next hearing before the sheriff relating to the child that is to take place 
by virtue of this Act, 

(h) in the cases mentioned in sub-paragraphs (v) and (vii) of that subsection, the next 
children’s hearing that has been arranged in relation to the child.> 

Section 164 

Adam Ingram 
 

411 In section 164, page 64, line 25, leave out <is obliged to stay at> and insert <requires to be kept 
in> 

Adam Ingram 
 

412 In section 164, page 64, line 32, leave out from beginning to <person> and insert <a person has 
(or is authorised to have) control of a child> 

Adam Ingram 
 

413 In section 164, page 64, line 35, at end insert <from the place or person> 

Adam Ingram 
 

414 In section 164, page 64, leave out line 36 

Adam Ingram 
 

415 In section 164, page 64, line 37, after <absconded> insert <from the place or person> 
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Section 165 

Ken Macintosh 
 

209 In section 165, page 65, line 14, after first <Reporter> insert <, the child, any relevant person in 
relation to the child or, if a safeguarder had been appointed, the safeguarder,> 

Ken Macintosh 
 

210 In section 165, page 65, line 14, leave out second <the Principal Reporter> and insert <that 
person> 

Ken Macintosh 
 

211 In section 165, page 65, line 16, leave out <the Principal Reporter> and insert <that person> 

Ken Macintosh 
 

212 In section 165, page 65, line 22, at end insert— 

<(  ) Where the prosecutor refuses to comply with the request the person who made the 
request may apply to the sheriff for an order requiring the prosecutor to produce to the 
court such evidence and, if the sheriff considers that the evidence is likely to assist in 
determining the application, the sheriff may disclose it to the parties subject to such 
conditions as the sheriff sees fit.> 

Section 166 

Adam Ingram 
 

416 In section 166, page 65, line 28, leave out <the sexual behaviour of> and insert <sexual behaviour 
engaged in by> 

Adam Ingram 
 

417 In section 166, page 66, line 12, at end insert— 

<(  ) In subsection (4)(c), “statements” includes any representations, however made or 
expressed, of fact or opinion.> 

Adam Ingram 
 

418 In section 166, page 66, line 13, leave out <“sexual behaviour” includes undergoing or being> 
and insert <and section 167 references to sexual behaviour engaged in include references to 
having undergone or been> 

Section 167 

Adam Ingram 
 

419 In section 167, page 66, line 22, leave out <the sexual behaviour of> and insert <sexual behaviour 
engaged in by> 
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Adam Ingram 
 

420 In section 167, page 66, line 26, leave out subsection (3) 

Section 168 

Adam Ingram 
 

421 In section 168, page 66, leave out lines 37 and 38 and insert— 

<(d) a safeguarder appointed under section 108 or whose appointment is confirmed 
under that section.> 

Adam Ingram 
 

422 In section 168, page 67, line 13, at end insert— 

<(  ) References in this section to an occurrence or occurrences of sexual behaviour include 
references to undergoing or being made subject to any experience of a sexual nature.> 

Adam Ingram 
 

423 In section 168, page 67, leave out line 21 

Section 169 

Adam Ingram 
 

424 In section 169, page 67, line 37, leave out <proceedings> and insert <hearing at which the child 
or, as the case may be, vulnerable witness is to give evidence> 

Adam Ingram 
 

425 In section 169, page 67, line 38, leave out <the proceedings> and insert <that hearing> 

Adam Ingram 
 

426 In section 169, page 68, leave out lines 1 and 2 

Adam Ingram 
 

427 In section 169, page 68, line 12, at end insert <for review of the current arrangements for taking a 
witness’s evidence> 

Adam Ingram 
 

428 In section 169, page 69, line 1, leave out <Such a prior statement> and insert <A prior statement 
of a type mentioned in subsection (7)> 

Adam Ingram 
 

429 In section 169, page 69, line 15, at end insert— 

<(  ) For the purposes of this section, a statement is contained in a document where 
the person who makes it— 
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(a) makes the statement in the document personally, 

(b) makes a statement which is, with or without the person’s knowledge, 
embodied in a document by whatever means or by any person who has 
direct personal knowledge of the making of the statement, or 

(c) approves a document as embodying the statement.> 

Section 170 

Adam Ingram 
 

167 In section 170, page 69, line 24, at end insert— 

<(za) specifying matters that may be determined by pre-hearing panels,> 

Section 171 

Elizabeth Smith 
 

329 In section 171, page 70, line 11, at end insert— 

<(A1) A children’s hearing must disclose to— 

(a) a parent having responsibilities or parental rights under Part 1 of the 1995 Act in 
relation to the child to whom the hearing relates, 

(b) a parent having parental responsibility for the child under Part 1 of the Children 
Act 1989 (c.41), 

all information relevant to the child’s case (including an explanation of what has taken 
place at proceedings before the hearing) and the reasons for decisions made by the 
hearing.> 

Ken Macintosh 
 

213 In section 171, page 70, line 12, leave out subsections (1) and (2) and insert— 

<(1) Subject to subsection (2), a children’s hearing must disclose to the child, any relevant 
person in relation to the child and, if a safeguarder has been appointed, the safeguarder, 
all information relevant to the hearing’s decision. 

(2) A children’s hearing may, by way of exception, withhold information from such persons 
as mentioned in subsection (1) if— 

(a) the hearing considers that disclosure would result in a real possibility of 
significant harm to the child, 

(b) after weighing the interests of the child in having the material disclosed, the extent 
of the risk of harm and potential gravity of such harm, the hearing is satisfied that 
the interests of the child require non-disclosure, and 

(c) the considerations in paragraphs (a) and (b) are not outweighed by the interest of 
other parties in having an opportunity to see and respond to the material, taking 
into account its importance to the issues before the hearing.> 

Elizabeth Smith 
 

330 In section 171, page 70, line 12, at beginning insert <Subject to subsection (A1),> 
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Adam Ingram 
 

430 In section 171, page 70, line 14, leave out <significantly against the interests of> and insert 
<likely to cause significant harm to> 

Section 173 

Adam Ingram 
 

431 In section 173, page 71, line 6, leave out from <who> to end of line 7 

Ken Macintosh 
 

467 In section 173, page 71, line 7, at end insert— 

<(3A) A local authority must on a quarterly basis provide, or arrange for the provision of, 
information to the National Convener about the implementation of each compulsory 
supervision order by the authority during that period including, in particular, 
information about— 

(a) any changes in the circumstances which gave rise to the decision of a children’s 
hearing to make a compulsory supervision order, and 

(b) any changes in the overall wellbeing of the child to whom the order applies. 

(3B) The National Convener must disclose information provided by a local authority under 
subsection (3A) in relation to a particular compulsory supervision order to— 

(a)  any children’s hearing that is to review that compulsory supervision order, and 

(b)  the members of the Children’s Panel who made the order.> 

Ken Macintosh 
 

468 In section 173, page 71, line 7, at end insert— 

<(3C) A local authority must on an annual basis, at a time to be determined by the National 
Convener, provide or arrange for the provision of information to the National Convener 
about the implementation of each compulsory supervision order by the authority during 
the preceding 12 months including, in particular, information about— 

(a) any changes in the circumstances which gave rise to the decision of a children’s 
hearing to make a compulsory supervision order, and 

(b)  any changes in the overall wellbeing of the child to whom the order applies. 

(3D) The information provided under subsection (3C) must be prepared and submitted in an 
anonymised format. 

(3E) The National Convener must prepare and submit to the Scottish Ministers on an annual 
basis a report containing the information provided under subsection (3C)— 

(a)  for Scotland, and  

(b) for each local authority. 

(3E) The Scottish Ministers must lay before the Scottish Parliament each report submitted to 
them.> 
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Section 175 

Christina McKelvie 
 

469 In section 175, page 72, line 14, leave out <Each of the persons> and insert <A person> 

Christina McKelvie 
 

470 In section 175, page 72, line 15, leave out <of those persons> and insert <such person> 

Christina McKelvie 
 

471 In section 175, page 72, line 22, leave out <Each local authority must comply with a request by 
another> and insert <A person mentioned in subsection (3A) must comply with a request by a> 

Adam Ingram 
 

432 In section 175, page 72, line 23, leave out <exercise> and insert <carrying out> 

Christina McKelvie 
 

472 In section 175, page 72, line 23, leave out <other> 

Christina McKelvie 
 

473 In section 175, page 72, line 23, at end insert— 

<(3A) The persons are— 

(a) another local authority, 

(b) a health board constituted under section 2 of the National Health Service 
(Scotland) Act 1978 (c.29). 

(3B) A request under this section must specify the assistance that is required.> 

After section 175 

Christina McKelvie 
 

474 After section 175 insert— 

<Enforcement of obligations on health board under section 175 

(1) This section applies where— 

(a) the implementation authority in relation to a compulsory supervision order has 
made a request for assistance from a health board under section 175(3), 

(b) the request is in connection with the implementation of the compulsory 
supervision order, and 

(c) the implementation authority is satisfied that the health board has unreasonably 
failed to comply with the request. 

(2) The implementation authority may refer the matter to the Scottish Ministers. 
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(3) On receiving a reference under subsection (2), the Scottish Ministers may, if they are 
satisfied that the health board has unreasonably failed to comply with the request, direct 
the health board to comply with the request. 

(4) The health board must comply with a direction under subsection (3).> 

Section 176 

Adam Ingram 
 

433 Leave out section 176 and insert— 

<Amendment of section 32 of Sheriff Courts (Scotland) Act 1971 

(1) Section 32 of the Sheriff Courts (Scotland) Act 1971 (c.58) (power of Court of Session 
to regulate civil procedure in sheriff court) is amended as follows. 

(2) In subsection (1)— 

(a) after paragraph (eb) insert— 

“(ec) enabling a witness (including a witness who is outwith Scotland) in 
proceedings under Part 10 or 15 of the Children’s Hearings (Scotland) 
Act 2010 to give evidence by a means specified in the act of sederunt 
that does not require the witness to be physically present in court in such 
circumstances, and subject to such conditions, as may be specified in the 
act of sederunt, 

(ed) prescribing circumstances in which a party to proceedings under Part 10 
or 15 of the Children’s Hearings (Scotland) Act 2010 may be prohibited 
from personally conducting the examination of witnesses,”, 

(b) after paragraph (i) insert— 

“(ia) permitting a party to proceedings under the Children’s Hearings 
(Scotland) Act 2010 to be represented, in such circumstances as may be 
specified in the act of sederunt, by a person who is neither an advocate 
nor a solicitor,”, and 

(c) after paragraph (k) insert— 

“(ka) prescribing functions of safeguarders appointed by the sheriff in relation 
to proceedings under Part 10 or 15 of the Children’s Hearings (Scotland) 
Act 2010, 

(kb) prescribing rights of safeguarders appointed by the sheriff in relation to 
proceedings under Part 10 or 15 of the Children’s Hearings (Scotland) 
Act 2010 to information relating to the proceedings,”. 

(3) After subsection (4) add— 

“(5) In subsection (1), “civil proceedings” includes proceedings under the 
Children’s Hearings (Scotland) Act 2010.”.> 

After section 177 

Adam Ingram 
 

376 After section 177, insert— 
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<Rehabilitation of offenders 

Rehabilitation of Offenders Act 1974: treatment of certain disposals by children’s 
hearings 

(1) The Rehabilitation of Offenders Act 1974 (c.53) is amended as follows. 

(2) In section 8B (protection afforded to spent alternatives to prosecution: Scotland)— 

(a) after subsection (1) insert— 

“(1A) For the purposes of this Act, a person has also been given an alternative to 
prosecution in respect of an offence if (whether before or after the 
commencement of this section) in proceedings before a children’s hearing to 
which subsection (1B) applies— 

(a) a compulsory supervision order (as defined in section 97 of the 2010 
Act) has been made or, as the case may be, varied or continued in 
relation to the person, or 

(b) the referral to the children’s hearing has been discharged (whether 
wholly or in relation to the ground that the person committed the 
offence). 

(1B) This subsection applies to proceedings if the proceedings were taken in relation 
to the person on the ground (whether alone or with other grounds) that the 
person had committed the offence and— 

(a) the ground was accepted for the purposes of the 2010 Act by— 

(i) the person, and 

(ii) any person who was a relevant person as respects those 
proceedings, or 

(b) the ground was established or treated as established for the purposes of 
the 2010 Act. 

(1C) In subsections (1A) and (1B)— 

“the 2010 Act” means the Children’s Hearings (Scotland) Act 2010, 

“relevant person”— 

(a) has the meaning given by section 185 of the 2010 Act, and 

(b) includes a person who was deemed to be a relevant person by 
virtue of section 80(3), 155(4)(b) or 158(6) of that Act.”, and 

(b) in subsection (2), for “subsection (1)” substitute “subsections (1) and (1A)”. 

(3) In Schedule 3 (protection for spent alternatives to prosecution: Scotland), after sub-
paragraph (1)(a) of paragraph 1 insert— 

“(aa) in the case of— 

(i) a compulsory supervision order referred to in paragraph (a) of 
subsection (1A) of that section, the period of 6 months beginning 
on the day the compulsory supervision order is made or, as the 
case may be, varied or continued, or 

(ii) a discharge referred to in paragraph (b) of sub-paragraph (1A) of 
that section, the period of 3 months beginning on the day of the 
discharge,”.> 
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Adam Ingram 
 

377 After section 177, insert— 

<Criminal record certificates 

Criminal record certificates 

 In section 113A of the Police Act 1997 (c.50) (criminal record certificates)— 

(a) in subsection (6), in the definition of “relevant matter”, after paragraph (b) 
insert— 

“(ba) an alternative to prosecution of the type mentioned in section 8B(1A) of 
that Act which relates to an offence to which this paragraph applies,”,  
and 

(b) after subsection (10), add— 

“(11) The Scottish Ministers may by order made by statutory instrument specify 
offences to which paragraph (ba) of the definition of “relevant matter” in 
subsection (6) applies. 

(12) A statutory instrument containing an order under subsection (11) may not be 
made unless a draft of the instrument containing the order has been laid before, 
and approved by resolution of, the Scottish Parliament.”.> 

Adam Ingram 
 

331 After section 177, insert— 

<Places of safety 

Places of safety: restrictions on use of police stations 

(1) This section applies where a person is authorised or required under this Act to keep or 
detain a child in a place of safety. 

(2) A child may be kept or detained in a police station only if it is not reasonably practicable 
to keep or detain the child in a place of safety which is not a police station. 

(3) Where a child is being kept or detained in a police station, the person must take steps to 
identify a place of safety which is not a police station and transfer the child to that place 
as soon as is reasonably practicable.> 

Section 178 

Adam Ingram 
 

434 In section 178, page 73, line 34, at end insert— 

<(  ) proceedings before the sheriff in relation to an application under section 46 of the 
2010 Act (application for variation or termination of child protection order),> 

Ken Macintosh 
 

214 In section 178, page 74, line 4, after <authorisation> insert <or movement restriction order> 

Adam Ingram 
 

435 In section 178, page 74, line 16, at end insert— 
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<(za) an application is made under section 46 of the 2010 Act for variation or 
termination of a child protection order,> 

Ken Macintosh 
 

215 In section 178, page 74, line 21, after <authorisation> insert <or movement restriction order> 

Adam Ingram 
 

436 In section 178, page 74, line 25, at end insert— 

<(  ) proceedings before the sheriff in relation to the application mentioned in 
paragraph (za) of subsection (1),> 

Adam Ingram 
 

437 In section 178, page 74, line 27, leave out <subsection (1)> and insert <that subsection> 

Adam Ingram 
 

438 In section 178, page 75, line 3, leave out from <financial> to end of line 6 and insert <disposable 
income and disposable capital of the child, the expenses of the case cannot be met without undue 
hardship to the child.> 

Adam Ingram 
 

439 In section 178, page 75, leave out lines 13 and 14 

Adam Ingram 
 

440 In section 178, page 75, line 16, after <to> insert— 

<(  ) proceedings before the sheriff in relation to an application under section 
46 of the 2010 Act (application for variation or termination of child 
protection order), and 

(  )> 

Adam Ingram 
 

441 In section 178, page 75, line 24, leave out from <financial> to <of> in line 26 and insert 
<disposable income and disposable capital of the relevant person, the expenses of the case cannot 
be met without undue hardship to> 

Adam Ingram 
 

442 In section 178, page 75, line 34, at end insert— 

<(  ) In this Part, “relevant person”— 

(a) has the meaning given by section 185 of the 2010 Act, and 

(b) includes a person deemed to be a relevant person by virtue of section 
80(3), 155(4)(b) or 158(6) of that Act.> 
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Adam Ingram 
 

443 In section 178, page 75, line 34, at end insert— 

<28EA Availability of children’s legal aid: appeals relating to deemed relevant 
person 

(1) Subsection (2) applies in relation to— 

(a) an appeal under section 148, 157(1)(c) or 157(2) of the 2010 Act arising 
from a determination of a children’s hearing mentioned in section 
(Review of determination that person be deemed a relevant person)(1)(a) 
if by virtue of section (Review of determination that person be deemed a 
relevant person)(4)(b) an individual is no longer to be deemed to be a 
relevant person, 

(b) an appeal to the sheriff under section 155(1)(a) of that Act against a 
determination of a pre-hearing panel or children’s hearing that an 
individual is not to be deemed a relevant person in relation to a child, 

(c) an appeal to the sheriff under section 155(1)(b) of that Act against a 
direction under section (Review of determination that person be deemed 
a relevant person)(4)(a) that an individual is no longer to be deemed a 
relevant person in relation to a child, 

(d) an appeal to the sheriff principal or the Court of Session under section 
158(1) of that Act against a decision of the sheriff in an appeal under 
section 155(1)— 

(i) confirming a determination that an individual is not to be deemed a 
relevant person in relation to a child, or 

(ii) quashing a determination that an individual is to be deemed a 
relevant person in relation to a child, and 

(e) an appeal to the Court of Session under section 158(2) of that Act against 
a determination of the sheriff principal where the effect of the sheriff 
principal’s determination is that an individual is not to be deemed a 
relevant person in relation to a child. 

(2) Children’s legal aid is available to the individual if, on an application made to 
the Board, the Board is satisfied— 

(a) that it is reasonable in the particular circumstances of the case that the 
individual should receive children’s legal aid, 

(b) that, after consideration of the disposable income and disposable capital 
of the individual, the expenses of the case cannot be met without undue 
hardship to the individual, and 

(c) that— 

(i) in relation to an appeal mentioned in paragraph (a) of subsection 
(1), the individual has substantial grounds for making or, as the 
case may be, responding to the appeal, 

(ii) in relation to an appeal mentioned in any other paragraph of that 
subsection, the individual has substantial grounds for making the 
appeal.> 
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Adam Ingram 
 

444 In section 178, page 75, line 36, leave out <under section 28D or 28E> 

Adam Ingram 
 

445 In section 178, page 76, line 34, leave out <the conditions in subsection (3) and> and insert— 

<(i) one of the conditions in subsection (3) is met, and 

(ii)  the conditions in> 

Adam Ingram 
 

446 In section 178, page 76, line 37, leave out <the condition in subsection (3)> and insert 
<subsection (3)(b)(ii)> 

Adam Ingram 
 

447 In section 178, page 76, line 41, leave out <condition is that> and insert <conditions are— 

(a)  that it might be necessary for the children’s hearing to decide whether a 
compulsory supervision order or, as the case may be, an interim 
compulsory supervision order should include or (where a compulsory 
supervision order is being reviewed) continue to include a secure 
accommodation authorisation, and 

(b) that— 

(i) the condition in paragraph (a) is not met, and 

(ii)> 

Adam Ingram 
 

448 In section 178, page 77, line 8, leave out <the relevant person in relation to a child> and insert <a 
person other than the child to whom the proceedings relate> 

Adam Ingram 
 

449 In section 178, page 77, line 11, leave out <and section 28E(3)> 

Adam Ingram 
 

450 In section 178, page 77, line 14, leave out from <(6)> to <child> and insert <(6)(a) whether the 
person> 

Adam Ingram 
 

451 In section 178, page 77, line 17, leave out <condition is> and insert <conditions are— 

(a)> 

Adam Ingram 
 

452 In section 178, page 77, line 17, leave out <relevant person in relation to the child> and insert 
<person> 
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Adam Ingram 
 

453 In section 178, page 77, line 19, leave out <relevant> 

Adam Ingram 
 

454 In section 178, page 77, line 20, at end insert— 

<(  ) that it is reasonable in the particular circumstances of the case that the 
person should receive children’s legal aid, and 

(  ) that, after consideration of the disposable income and disposable capital 
of the person, the expenses of the case cannot be met without undue 
hardship to the person or the dependants of the person.> 

Adam Ingram 
 

455 In section 178, page 77, line 23, leave out <relevant person in relation to the child> and insert 
<other person> 

Adam Ingram 
 

456 In section 178, page 77, line 27, leave out <the relevant person in relation to the child> and insert 
<the other person> 

After section 178 

Adam Ingram 
 

457 After section 178, insert— 

<Power to make regulations about contracts for provision of children’s legal aid 

 After section 33A of the Legal Aid (Scotland) Act 1986 insert— 

“Contracts for the provision of children’s legal assistance 

33B Contracts for the provision of children’s legal assistance 

(1) The Scottish Ministers may by regulations made under this section empower 
the Board to enter into contracts with relevant firms for the provision by 
relevant solicitors connected with those firms of children’s legal assistance. 

(2) Regulations under this section may prescribe— 

(a) the procedures to be followed by the Board in awarding any such 
contract, and 

(b) subject to subsection (3), any terms and conditions which are to be 
included in any such contract. 

(3) Regulations under this section must provide that any contract entered into by 
virtue of this section must include a provision that, in the event of the 
termination of the contract, or a breach of it by the relevant firm concerned, the 
Board may— 

(a) withhold payments under the contract, and 

(b) require the firm to secure the transfer to a relevant solicitor of— 
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(i) any work currently being undertaken by any solicitor connected 
with them for any client by way of children’s legal assistance, and 

(ii) notwithstanding any lien to which any such solicitor might 
otherwise be entitled, any documents connected with any such 
work. 

(4) Regulations under this section may provide that where the Board has by virtue 
of this section entered into contracts with any relevant firms for the provision 
of children’s legal assistance in any area, then, unless it seems to the Board to 
be inappropriate in a particular case, any person seeking such assistance in that 
area is to be required to instruct a relevant solicitor connected with one of those 
firms. 

(5) Any money due to a firm under a contract made by virtue of this section is to 
be paid to the firm— 

(a) firstly, out of any amount payable by the client in accordance with 
section 11(2), 

(b) secondly, by the Board out of the Fund. 

(6) For the purposes of sections 32 and 33, the money paid to a firm, as provided 
in subsection (5) above, in respect of a contract made by virtue of this section 
is to be taken to be a payment made in accordance with this Act, and no 
solicitor connected with such a firm is entitled to any other payment out of the 
Fund in respect of any work done by the solicitor by virtue of such a contract. 

(7) In this section— 

 “relevant firm” means a firm included in the register maintained under 
section 28L(1), 

 “relevant solicitor” means a solicitor included in the register maintained 
under section 28L(1).”.> 

Section 179 

Adam Ingram 
 

365 In section 179, page 80, line 1, at end insert— 

<(  ) a referral under section (Referral where failure to provide education for excluded 
pupil).> 

Section 181 

Adam Ingram 
 

458 In section 181, page 80, line 23, leave out subsection (3) and insert— 

<(3) Except in any case where subordinate legislation under this Act is subject to the 
affirmative procedure, subordinate legislation under this Act is subject to the negative 
procedure.>   
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Adam Ingram 
 

459 In section 181, page 80, line 25, leave out <Subsection (3) does> and insert <Subsections (2) and 
(3) do> 

Section 184 

Robin Harper 
 

66 In section 184, page 81, line 3, leave out <16> and insert <18> 

Robin Harper 
 

67 In section 184, page 81, line 4, leave out subsections (2) to (4) 

Christina McKelvie 
 

336 In section 184, page 81, line 6, at end insert— 

<(2A) Subsection (2B) applies where a person becomes 16 years of age— 

(a) after section 64 applies in relation to the person, but 

(b) before a relevant event. 

(2B) For the purposes of the application of this Act to the person, references in this Act to a 
child include references to the person until a relevant event occurs. 

(2C) A relevant event is— 

(a) the making of a compulsory supervision order in relation to the person,  

(b) the notification of the person under section 66(3) that the question of whether a 
compulsory supervision order should be made in respect of the person will not be 
referred to a children’s hearing, or 

(c) the discharge of the referral.> 

Christina McKelvie 
 

337 In section 184, page 81, line 8, at end insert <, or 

(b) a compulsory supervision order is made in respect of a person on or after the 
person becomes 16 years of age.> 

Adam Ingram 
 

169 In section 184, page 81, line 13, at end insert— 

<(5) Subsection (6) applies where a case is remitted to the Principal Reporter under section 
49(7)(b) of the Criminal Procedure (Scotland) Act 1995. 

(6) For the purposes of the application of this Act to the person whose case is remitted, 
references in this Act to a child include references to the person until whichever of the 
following first occurs— 

(a) a children’s hearing or the sheriff discharges the referral, 

(b) a compulsory supervision order made in respect of the person is terminated, or 

(c) the person becomes 18 years of age.> 
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Section 185 

Adam Ingram 
 

326 In section 185, page 81, line 16, after <parent> insert <or guardian> 

Adam Ingram 
 

327 In section 185, page 81, line 19, at end insert— 

<(  ) a person having parental responsibilities or parental rights by virtue of section 
11(12) of the 1995 Act,> 

Ken Macintosh 
 

216 In section 185, page 81, line 32, at end insert— 

<(  ) a person who a pre-panel hearing or children’s hearing has decided is a relevant 
person and who has not ceased to be a relevant person.> 

Section 187 

Adam Ingram 
 

374 In section 187, page 82, line 16, leave out <an> and insert <the> 

Adam Ingram 
 

366 In section 187, page 82, line 17, after <(c.49)> insert <by— 

(a) in relation to a compulsory supervision order or an interim compulsory 
supervision order, the implementation authority, 

(b) in relation to a medical examination order or a warrant to secure 
attendance, the relevant local authority for the child to whom the order or 
warrant relates,> 

Adam Ingram 
 

477 In section 187, page 82, leave out lines 21 and 22 

Adam Ingram 
 

367 In section 187, page 82, line 22, at end insert— 

 <“contact order” has the meaning given by section 11(2)(d) of the 1995 Act,> 

Adam Ingram 
 

478 In section 187, page 82, leave out lines 35 to 37 

Adam Ingram 
 

368 In section 187, page 83, line 5, at end insert— 
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 <“permanence order” has the meaning given by section 80(2) of the Adoption and 
Children (Scotland) Act 2007 (asp 4),> 

Ken Macintosh 
 

217 In section 187, page 83, leave out line 10 

Ken Macintosh 
 

218 In section 187, page 83, line 14, at end insert— 

<(  )  a police station, but only on satisfaction of the conditions set out in section 43(4) 
of the Criminal Procedure (Scotland) Act 1995 (c.46).> 

Adam Ingram 
 

64 In section 187, page 83, line 33, leave out <30(1)> and insert <29(1)> 

Adam Ingram 
 

460 In section 187, page 84, line 7, leave out from <a> to end of line 12 and insert <every day 
except— 

(a) Saturday and Sunday, 

(b) 25 and 26 December, 

(c) 1 and 2 January.> 

Adam Ingram 
 

328 In section 187, page 84, line 14, at end insert— 

<(  ) References in this Act to varying a compulsory supervision order, an interim 
compulsory supervision order or a medical examination order include varying the order 
by adding or removing measures.> 

Schedule 5 

Ken Macintosh 
 

375 In schedule 5, page 104, line 36, at end insert— 

<Rehabilitation of Offenders Act 1974 (c.53) 

(1) The Rehabilitation of Offenders Act 1974 is amended as follows.  

(2) In section 3 (special provision with respect to certain disposals by children’s hearings 
under the Social Work (Scotland) Act 1968)— 

(a) after the words “section 68 or 85 of that Act” insert “the children’s hearing shall 
have the power to order that”, 

 20

1114



(b)  after the words “treated for those purposes as a sentence” insert “, unless on a 
review under section 135(6A) or section (Powers of children’s hearing where 
compulsory supervision order no longer has effect under section 97(7)(b)) of the 
Children’s Hearing (Scotland) Act 2010 (asp 00) a children’s hearing determines 
that the child or person to whom the review relates should be treated thereafter as 
a rehabilitated child or person”.> 

Adam Ingram 
 

461 In schedule 5, page 105, line 2, after <assistance;”,> insert <and 

(  ) after paragraph (aza) insert— 

“(azb) any sums payable by the Board under contracts made by virtue of 
section 33B;”> 

Adam Ingram 
 

462 In schedule 5, page 105, line 21, at end insert— 

<(  ) In subsection (1A) of section 31 (selection of solicitors and counsel)— 

(a) after paragraph (a), insert— 

“(aa) section 28L(3),”, 

(b) after paragraph (d), insert— 

“(da) regulations made under section 33B(4),”, and 

(c) in the full-out, after “assistance” insert “or children’s legal assistance”.> 

Adam Ingram 
 

463 In schedule 5, page 106, line 40, at end insert— 

<(  ) In section 42 (disposable income and disposable capital: regulations), after subsection 
(3) insert— 

“(4) Regulations under this section may make different provision for— 

(a) children’s legal aid and legal aid other than children’s legal aid, 

(b) advice and assistance in relation to children’s matters and advice and 
assistance other than advice and assistance in relation to children’s 
matters. 

(5) In subsection (4)(b), “children’s matters” has the meaning given by section 
4A(14).”.> 

Ken Macintosh 
 

105 In schedule 5, page 106, line 40, at end insert— 

<Children (Scotland) Act 1995 (c.36) 

(1) The Children (Scotland) Act 1995 is amended as follows. 

(2) In section 17 (duty of local authority to child looked after by them), in subsection (6)(c) 
after “Act” insert “or Part 3 or 4 of the Children’s Hearings (Scotland) Act 2010 (asp 
00) (“the 2010 Act”)”. 
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(3) In section 93(4) (interpretation of Part II)— 

(a) after sub-paragraph (iii), the word “or” is repealed, and 

(b) after sub-paragraph (iv), insert “; or 

(v) the sheriff, on terminating a compulsory supervision order 
pursuant to section 118(2)(a) of the 2010 Act, has made an order 
that he is to be treated as a child in need.”.> 

Adam Ingram 
 

170 In schedule 5, page 107, line 2, leave out <12(1)> and insert <12> 

Adam Ingram 
 

171 In schedule 5, page 107, line 3, leave out from <the> to end of line 7 and insert <subsection (1) 
substitute— 

“(1) This section applies where— 

(a) the sheriff makes an antisocial behaviour order or an interim order in 
respect of a child, and 

(b) the sheriff considers that a section 65 ground (other than the ground 
mentioned in section 65(2)(j)) applies in relation to the child. 

(1A) The sheriff may require the Principal Reporter to arrange a children’s hearing. 

(1B) The sheriff must give the Principal Reporter a section 12 statement if— 

(a) the sheriff makes a requirement under subsection (1A), and 

(b) a compulsory supervision order is not in force in relation to the child. 

(1C) A section 12 statement is a statement— 

(a) specifying which of the section 65 grounds the sheriff considers applies 
in relation to the child, 

(b) setting out the reasons why the sheriff considers the ground applies, and 

(c) setting out any other information about the child which appears to the 
sheriff to be relevant. 

(1D) In this section— 

“compulsory supervision order” has the meaning given by section 97 of 
the Children’s Hearings (Scotland) Act 2010, 

“section 65 ground” means a ground mentioned in section 65(2) of that 
Act.”> 

Schedule 6 

Adam Ingram 
 

378 In schedule 6, page 107, line 11, at end insert— 
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<Rehabilitation of Offenders Act Section 3. 
1974 (c.53)  

In section 5, in subsection (3), paragraph (b) and the 
word “and” immediately preceding it; in subsection 
(5), paragraph (f); and, in subsection (10), the words “, 
or a supervision requirement under the Children 
(Scotland) Act 1995,”.> 

Adam Ingram 
 

475 In schedule 6, page 107, leave out line 19 and insert— 

<In section 75(1), paragraph (a) and the word “or” 
immediately following it.> 

Adam Ingram 
 

464 In schedule 6, page 107, line 19, at end insert— 

<Sections 75A and 75B.> 

Adam Ingram 
 

480 In schedule 6, page 107, leave out line 21 and insert— 

<Section 90. 

Section 91(3)(a) to (c). 

Section 92. 

In section 93, in subsection (1), the definitions of 
“chief social work officer”, “child assessment order”, 
“child protection order”, “compulsory measures of 
supervision”, “education authority”, “local 
government area”, “place of safety”, “the Principal 
Reporter”, “relevant local authority”, “supervision 
requirement” and “working day”; and, in subsection 
(2)(b), the definition of “relevant person”. 

In section 101(1), in paragraph (a), the words “or 
under section 87(4) of this Act”; and paragraph (c) and 
the word “and” immediately preceding it. 

Section 101(4). 

In section 105, in each of subsections (8) and (10), the 
words “82, 83”.> 

Adam Ingram 
 

379 In schedule 6, page 107, line 22, column 2, at end insert— 

<In Schedule 4, paragraph 23(2) and (3).> 
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Section 191 

Adam Ingram 
 

465 In section 191, page 84, line 35, leave out <this Part> and insert <sections 179 to 187, 189, 190 
and this section> 

Adam Ingram 
 

479 In section 191, page 84, line 35, leave out from <in> to end of line 36 and insert <on such day as 
the Scottish Ministers may by order appoint.> 

Adam Ingram 
 

466 In section 191, page 84, line 36, at end insert— 

<(  ) An order under subsection (2) may contain transitional, transitory or saving provision in 
connection with the coming into force of this Act.> 

 24

1118



 

Children’s Hearings (Scotland) Bill 
 

6th Groupings of Amendments for Stage 2 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

• a list of any amendments already debated; 
• the text of amendments to be debated on the sixth day of Stage 2 

consideration, set out in the order in which they will be debated.  THIS 
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH 
SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH 
THEY WILL BE DISPOSED OF. 

 
 

Groupings of amendments 

Minor and technical amendments 
400, 432, 477, 478, 475, 480, 465, 479 

Review of requirement imposed on local authority 
207, 208 

Child absconding from place or person 
401, 402, 403, 404, 405, 406, 407, 408, 409, 410, 411, 412, 413, 414, 415 

Request to prosecutor to give evidence to Principal Reporter 
209, 210, 211, 212 

Cases involving sexual behaviour 
416, 417, 418, 419, 420, 421, 422, 423 

Amendments to Vulnerable Witnesses (Scotland) Act 2004 
424, 425, 426, 427, 428, 429 

Disclosure of information 
329, 213, 330, 430 

 
Notes on amendments in group 

 Amendment 213 pre-empts amendment 330 and amendment 430 

Sharing of information 
431, 467, 468 

Mutual assistance: local authorities and health boards 
469, 470, 471, 472, 473, 474 

SP Bill 41-G6 Session 3 (2010) 
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Amendment to section 32 of Sheriff Courts (Scotland) Act 1971 
433 

Legal aid: child protection orders 
434, 435, 436, 437, 440 

Legal aid: movement restriction conditions 
214, 215 

Legal aid: financial eligibility 
438, 439, 441, 442, 463 

Legal aid: relevant persons 
443, 444, 448, 449, 450, 451, 452, 453, 454, 455, 456 

Legal aid: power to modify circumstances in which children’s legal aid to be 
available 
445, 446, 447 

Legal aid: contracts for the provision of children’s legal aid 
457, 461, 462 

Subordinate legislation 
458, 459, 466 

Meaning of “child” 
66, 67, 336, 337 
 

Notes on amendments in group 
Amendment 67 pre-empts amendments 336 and 337 in this group 

Meaning of working day 
460 

 
Amendments already debated 

 
Safeguarders: role and functions 
With 21 – 64 
 
Child protection orders: obligations of local authority 
With 98 - 105 
 
Requirements under Antisocial Behaviour etc. (Scotland) Act 
With 127 - 170, 171 
 
Cases remitted under section 49 of the Criminal Procedure (Scotland) Act 1995 
With 132 – 169 
 
Relevant persons 
With 183 - 326, 327, 216 
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Pre-hearing panels: other matters to be specified in rules 
With 152 – 167 
 
Minor and technical amendments 
With 227 - 328 
 
Places of safety: police stations 
With 271 - 331, 217, 218 
 
Compulsory supervision orders: review of contact directions 
With 340 - 367, 368 
 
Referral where failure to provide education to excluded pupil 
With 341 - 365, 464 
 
Compulsory supervision orders: Rehabilitation of Offenders Act 
With 370 – 376, 377, 375, 378, 379 
 
Chief social work officer 
With 356 - 374, 366 
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EDUCATION, LIFELONG LEARNING AND CULTURE COMMITTEE 
 

EXTRACT FROM THE MINUTES 

27th Meeting, 2010 (Session 3) 

Wednesday 3 November 2010 

 
Present: 
 
Alasdair Allan     Claire Baker 
Kenneth Gibson (Deputy Convener)  Ken Macintosh 
Christina McKelvie     Elizabeth Smith 
Margaret Smith     Karen Whitefield (Convener) 
 

 

Children's Hearings (Scotland) Bill: The Committee considered the Bill at Stage 2 
(Day 6). 

The following amendments were agreed to (without division): 400, 401, 402, 
403, 404, 405, 406, 407, 408, 409, 410, 411, 412, 413, 414, 415, 416, 417, 
418, 419, 420, 421, 422, 423, 424, 425, 426, 427, 428, 429, 167, 430, 431, 
469, 470, 471, 432, 472, 473, 474, 433, 376, 377 and 331. 

The following amendments were agreed to (by division)— 

467 (For 5, Against 3, Abstentions 0) 

468 (For 5, Against 3, Abstentions 0) 

The following amendments were moved and, with the agreement of the 
Committee, withdrawn: 207, 209 and 329. 

The following amendments were not moved: 208, 210, 211, 212, 213 and 330. 

Sections 160, 161, 165, 172, 174 and 177 were agreed to without amendment. 

Sections 159, 162, 163, 164, 166, 167, 168, 169, 170, 171, 173, 175 and 176 
were agreed to as amended 

The Committee ended consideration of the Bill, amendment 331 having been 
disposed of. 
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11:48 

On resuming— 

Children's Hearings (Scotland) 
Bill: Stage 2 

Section 159—Review of requirement 
imposed on local authority 

The Convener: The final item on our agenda is 
the sixth day of our consideration of the Children’s 
Hearings (Scotland) Bill. The Minister for Children 
and Early Years has remained with us for this 
item. 

Amendment 400, in the name of the minister, is 
grouped with amendments 432, 477, 478, 475, 
480, 465 and 479. In calling the minister to speak 
to the amendments, I ask members of the 
committee to pay attention and to cease their 
conversations, as the noise levels are a little 
distracting. 

Adam Ingram: This group of amendments will 
make minor technical and drafting changes to the 
bill, but none will alter the policy. The amendments 
seek to achieve consistency of terminology and 
clarification of existing provision. For those 
reasons, I do not propose to go into them all in 
detail, but would be very happy to provide more 
detail should the committee so wish. 

I move amendment 400. 

Amendment 400 agreed to. 

The Convener: Amendment 207, in the name 
of Kenneth Macintosh, is grouped with 
amendment 208. 

Ken Macintosh: Amendments 207 and 208 
provide that, where it is unclear which local 
authority is the relevant local authority in respect 
of a child, the named local authority will continue 
to act as the relevant local authority until the 
sheriff has made his or her determination. If the 
named local authority turns out not to be the 
relevant local authority, it should be entitled to 
expenses for the cost of caring for the child in the 
interim. As it is currently drafted, the provision 
does not clarify who has interim responsibility for 
the child. The amendments would ensure that the 
child continued to be looked after until the correct 
local authority was named, and that the local 
authority that is not the relevant local authority 
would be reimbursed for any costs that it accrued 
while caring for the child. 

I move amendment 207. 

Adam Ingram: I understand the logic behind 
amendments 207 and 208 as explained by Ken 
Macintosh. However, where there is dispute about 
the relevant local authority status, there remains 

an absolute duty on the authority on which the 
duty is imposed under an order to continue to 
provide compulsory measures of supervision 
where a compulsory supervision order, interim 
order or medical examination order is in place. 
The bill does not interfere with the conditions that 
are set out in the orders and authorisations that 
are made by the children’s hearing or sheriff. 
Amendment 207 is therefore unnecessary.  

Amendment 208 appears to seek to ensure that 
where a local authority is successful in a review of 
a requirement that is imposed on it, costs should 
be reimbursed by the relevant local authority that 
is determined by the sheriff. I very much agree 
with that premise, but section 159(8)(b) already 
provides for it. The provision that is made by that 
section will provide the sheriff with the discretion to 
reimburse such sums as the sheriff considers 
appropriate, and not just the costs that are 
incurred from the making of the application by the 
local authority to its determination. 

It seems that we both agree with the policy 
intention, so I ask Ken Macintosh to seek to 
withdraw amendment 207 and not to move 
amendment 208. 

Ken Macintosh: I appreciate the clarification 
that there will remain an absolute duty on the 
named local authority to continue to provide for the 
child. The minister is right to say that there is 
already a mechanism in the bill to reclaim costs. 
The amendment, which I lodged on behalf of the 
Law Society, would make the process clearer and 
more automatic. However, in the light of the 
minister’s comments, I ask permission to withdraw 
amendment 207. 

Amendment 207, by agreement, withdrawn. 

Amendment 208 not moved.  

Section 159, as amended, agreed to. 

Sections 160 and 161 agreed to. 

Section 162—Child absconding from place 

The Convener: Amendment 401, in the name 
of the minister, is grouped with amendments 402 
to 415. 

Adam Ingram: This group of 15 amendments 
will apply when a child who is required to stay in a 
place away from home—by virtue of various 
orders or warrants—absconds from a place or 
from a person who is authorised to have control of 
the child. Sections 162 and 163 set out recovery 
provisions whereby a child may be arrested 
without warrant and taken back to a place or a 
person that they have absconded from. 

Amendments 401, 406, 411, 412, 413 and 415 
will make minor drafting improvements with no 
impact on policy. 
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Amendments 402 and 403 will extend the scope 
of section 162 to ensure that recovery provisions 
apply in all circumstances where a child is kept in 
a place of safety, including under child protection 
orders and other such measures, and where the 
chief social worker decides to transfer a child who 
is already subject to a compulsory supervision 
order to an alternative place of residence, for 
example because a placement has broken down. 
That carries across to the bill the intentions of the 
Children (Scotland) Act 1995. 

Amendments 404 and 405 will amend section 
162 to provide clarity about the duration of the 
period during which the child may be detained in 
the alternative place of safety when they cannot 
be returned to the place from which they have 
absconded, perhaps because a person is unwilling 
to continue to care for the child. Those 
amendments will bring the bill into line with current 
practice and ensure that a child is detained for a 
minimum period, depending on arrangements that 
need to be put in place to provide longer-term 
protection for the child. For example, a child may 
be kept in an alternative place of safety until a 
children’s hearing or review hearing is arranged or 
until a child assessment order is completed. 

Amendments 407 to 410, which will amend 
section 163, mirror amendments 402 to 405, 
except that they will apply where a child absconds 
from a person who has, or is authorised to have, 
control of the child, rather than from a place. 

Amendment 414 seeks to reduce unnecessary 
overlap in section 164 of the bill. 

I move amendment 401. 

Amendment 401 agreed to. 

Amendments 402 to 405 moved—[Adam 
Ingram]—and agreed to. 

Section 162, as amended, agreed to. 

Section 163—Child absconding from person 

Amendments 406 to 410 moved—[Adam 
Ingram]—and agreed to. 

Section 163, as amended, agreed to. 

Section 164—Offences related to 
absconding 

Amendments 411 to 415 moved—[Adam 
Ingram]—and agreed to. 

Section 164, as amended, agreed to. 

Section 165—Use of evidence obtained from 
prosecutor 

The Convener: Amendment 209, in the name 
of Kenneth Macintosh, is grouped with 
amendments 210 to 212. 

Ken Macintosh: Section 165 says: 
“The Principal Reporter may request a prosecutor to give 

the Principal Reporter evidence held by the prosecutor in 
connection with the investigation of a crime or suspected 
crime”. 

Amendment 209 would add the child, the 
relevant person and the safeguarder to those who 
are able to request information from the 
prosecutor. Amendments 209 to 212 come from 
the Law Society of Scotland. In its view, the 
reporter should not be the sole person with the 
power to make such a request; the child, relevant 
person or a safeguarder should have equal rights 
to recover evidence from a prosecutor. That is 
necessary to ensure a fair trial and equality of 
arms. 

12:00 
Amendments 210 and 211 are consequential. 

Amendment 212 is slightly separate. Currently, 
section 165(4) says: 

“The prosecutor may refuse to comply with the request if 
the prosecutor reasonably believes that it is necessary to 
retain the evidence”. 

Amendment 212 would give the person who made 
the request for information from the prosecutor—
that could be the principal reporter, if section 
165(2) remains as drafted, or the additional 
individuals if we accept amendments 209 to 211—
the right to apply to the sheriff for an order 
requiring the prosecutor to produce the evidence. 
The reason for the amendment, which also comes 
from the Law Society, is that a decision by a 
prosecutor that information should not be revealed 
to the reporter should be open to challenge before 
the sheriff. The court should be the final arbiter in 
such matters. 

I move amendment 209. 

Adam Ingram: As Ken Macintosh said, 
amendments 209 to 212 seek to provide the child, 
relevant person and safeguarder with the right to 
request evidence from the prosecutor in relation to 
an application to the sheriff to establish grounds 
for referral. I understand that, in developing the 
amendments, the Law Society believes that it is 
providing a child, relevant person and safeguarder 
with equal rights to the reporter. That is an 
admirable objective and one that I would normally 
support. However, I suggest that the Law Society 
has perhaps not fully thought through the 
implications of the amendments and the context in 
which the rights would be extended. 

When a reporter makes an application to a 
sheriff for the establishment of grounds for referral, 
the onus is rightly on the reporter to provide the 
requisite evidence to assist the sheriff in making a 
decision. If the reporter cannot provide evidence to 
establish grounds in offence referrals beyond 
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reasonable doubt, the case falls. That is the 
foundation for providing the reporter with the 
power to seek information from the prosecutor to 
help with that process. The power would not be for 
the sole purpose of gaining evidence that supports 
the reporter’s view but would be used for all 
evidence that would support the establishment of 
grounds or not support the case made. 

Although the amendments are well-intentioned 
and support the worthy principle of equality of 
arms, they could lead to troublesome practice 
whereby the prosecutor would be required to 
release sensitive information without any 
consideration of its relevance being considered in 
the sheriff court. The threshold for making such 
requests is low and could lead to requests being 
submitted as a matter of habit rather than out of 
need. 

The recently enacted Criminal Justice and 
Licensing (Scotland) Act 2010 contains a detailed 
scheme for the disclosure of evidence in criminal 
prosecutions in order to maintain the necessary 
balance between the right to a fair trial and 
ensuring that sensitive information that would 
prejudice the public interest or safety of others is 
not disclosed. Amendments 209 to 212 completely 
bypass those safeguards, so I consider them to be 
inappropriate and unnecessary. 

I urge Ken Macintosh to withdraw amendment 
209 and not to move amendments 210 to 212. 

Ken Macintosh: I appreciate the minister’s 
remarks, particularly those about the fact that 
other legislation contains other safeguards about 
the use of evidence. 

Although the amendments were motivated by a 
desire to produce equality of arms and equality in 
the process, committee members are all 
conscious of the need not to overlegalise 
proceedings. I can imagine circumstances in 
which, even when the principal reporter does not 
request information, others do. 

On that basis, I seek leave to withdraw 
amendment 209. 

Amendment 209, by agreement, withdrawn. 

Amendments 210 to 212 not moved. 

Section 165 agreed to. 

Section 166—Cases involving sexual 
behaviour: evidence 

The Convener: Amendment 416, in the 
minister’s name, is grouped with amendments 417 
to 423. 

Adam Ingram: Amendments 416, 418, 419, 
422 and 423 all relate to taking and admitting 
evidence in sheriff court cases that are connected 

to the children’s hearings system and which 
involve sexual behaviour and the questioning of 
witnesses. The amendments clarify what is meant 
by sexual behaviour and include references to 
engaging in sexual behaviour as well as to 
“undergoing or being made subject to any experience of a 
sexual nature.” 

By agreeing to the amendments, we will ensure 
that the provisions and the protections that they 
offer cover the victim of sexual behaviour and any 
child who is alleged to have committed an offence 
that involves sexual behaviour. 

Child and adult vulnerable witnesses deserve to 
be protected, for self-evident reasons, and those 
who are alleged to have committed such an 
offence deserve protection because they are often 
the most concerning children. The protections also 
fit with the ethos of the children’s hearings system, 
in which the child’s welfare is paramount. 

Amendment 417 makes it clear that statements 
can be made in different formats—for example, as 
a written document, sound recording or visual 
recording—and given at the hearing or before it. 

Amendment 421 is a technical amendment that 
will clarify that, in section 168, it is a safeguarder 
who is appointed by the sheriff who may apply to 
the sheriff for an order in relation to evidence 
under the provisions.  

I move amendment 416. 

Amendment 416 agreed to. 

Amendments 417 and 418 moved—[Adam 
Ingram]—and agreed to. 

Section 166, as amended, agreed to. 

Section 167—Cases involving sexual 
behaviour: taking of evidence by a 

commissioner 

Amendments 419 and 420 moved—[Adam 
Ingram]—and agreed to. 

Section 167, as amended, agreed to. 

Section 168—Sections 166 and 167: 
application to sheriff for order as to evidence 

Amendments 421 to 423 moved—[Adam 
Ingram]—and agreed to. 

Section 168, as amended, agreed to. 

Section 169—Amendments of Vulnerable 
Witnesses (Scotland) Act 2004 

The Convener: Amendment 424, in the 
minister’s name, is grouped with amendments 425 
to 429. 

Adam Ingram: This group of six amendments 
seeks to make technical, consequential and 
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drafting improvements to the Vulnerable 
Witnesses (Scotland) Act 2004 by amending 
section 169 of the bill. 

Amendments 424 to 426 provide clarity on the 
timing of the principal reporter’s lodging a child 
witness notice or making a vulnerable witness 
application. Those applications should be lodged 
or made before the hearing at which the child or 
vulnerable witness gives evidence. 

Amendment 427 is a technical amendment that 
will provide consistency of terminology in 
proposed new section 16A of the Vulnerable 
Witnesses (Scotland) 2004 Act. 

Amendment 428 is also technical; it clarifies 
what is meant by a “prior statement” in proposed 
new section 22A of the 2004 act. Amendment 428 
will strengthen the 2004 act against any challenge 
to the admissibility of a prior statement. 

Amendment 429 is a new provision within 
proposed new section 22A of the 2004 act. It 
clarifies what is meant by “contained in a 
document”, and it ensures that the document is 
appropriately authenticated, personally, by the 
person who makes it and who has direct 
knowledge of it or who approves it. 

I move amendment 424. 

Amendment 424 agreed to. 

Amendments 425 to 429 moved—[Adam 
Ingram]—and agreed to. 

Section 169, as amended, agreed to. 

Section 170—Children’s hearings: 
procedural rules 

Amendment 167 moved—[Adam Ingram]—and 
agreed to. 

Section 170, as amended, agreed to. 

Section 171—Children’s hearing: disclosure 
of information 

The Convener: Amendment 329, in the name 
of Elizabeth Smith, is grouped with amendments 
213, 330 and 430. Some information about pre-
emption is given with the groupings of 
amendments; the information was circulated 
before today’s meeting. 

Elizabeth Smith: Amendments 329 and 330 
are really probing amendments. We have 
discussed the extremely important issue of the 
confidentiality of the child, and I have been struck 
by the question of whether by increasing the 
confidentiality of the child we might create a 
problem by reducing the confidentiality of the 
parents and reducing their right to find out 
information during the process. I would welcome 
the minister’s comments on that. If we create a 

system that allows for greater confidentiality of the 
child—which I would fully understand in certain 
circumstances—but, in so doing, deny parents 
some of their rights to know information so as to 
make their own judgment on what has or has not 
been discussed, I think that difficulties would arise. 

I move amendment 329. 

Ken Macintosh: I thank Elizabeth Smith for her 
amendments 329 and 330. I lodged amendment 
213 for the same reason. As members will 
remember, the issue was raised during earlier 
discussions in committee. Our adviser has also 
raised concerns about confidentiality implications 
and legal implications. 

Amendment 213 provides that information 
relevant to the decision of a children’s hearing can 
be withheld only if 
“disclosure would result in a real possibility of significant 
harm to the child”; 

if 
“the hearing is satisfied that the interests of the child 
require non-disclosure”; 

and if those two considerations 
“are not outweighed by the interest of other parties in 
having an opportunity to see and respond to the material”. 

The Law Society of Scotland has pointed out 
several cases that highlight the difficulties with this 
section of the bill and the European convention on 
human rights. Information can be withheld only if 
disclosure would result in a real possibility of 
significant harm to the child. 

Amendment 213 has three parts to it, and the 
Law Society would point out that non-disclosure 
should be the exception, not the rule. 

12:15 
Adam Ingram: This group of amendments 

addresses the provisions in the bill that are 
intended to provide the hearing with the power to 
withhold information about a child from a particular 
person when it considers that release of the 
information to that person would place the child’s 
welfare at risk. The circumstances in which the 
power could be used are fairly wide. It could be 
used to withhold information about a child’s 
residence from anyone—not just a relevant 
person—or to withhold details of a supervision 
order or information that the child has provided. 

This is an entirely new power for children’s 
hearings and has been widely supported in 
principle. However, the range of potential uses of 
the power and its impact on the rights of relevant 
persons have been the subject of some 
discussion—certainly during the committee’s stage 
1 evidence sessions. The committee also raised 
concerns about the power in its stage 1 report. 
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It should be noted that the power provides for an 
exception to the position in section 75, which 
states that, when a relevant person is excluded 
from a hearing to allow a child to speak, the 
chairing member of the hearing must explain to 
that person what has taken place during their 
absence. 

There is undoubtedly a challenge in using the 
power: how to balance a child’s safety with the 
rights of relevant persons. In my reply to the stage 
1 report, I provided an illustration of how the power 
could operate. I would like to revisit that now. 

The policy intention behind the provision is to 
provide the hearing with the power to ensure the 
safety of the child by withholding information when 
that is required to provide such protection. During 
the scrutiny process, all of us have agreed that we 
should not lose sight of the fact that these are 
children’s hearings, in which the voice of the child 
must be heard. To that end, section 26 ensures 
that a child has the opportunity to express his or 
her views. Section 75 allows the hearing to 
exclude the relevant person from the hearing if 
their presence is preventing it from obtaining the 
views of the child or is causing, or is likely to 
cause, significant distress to the child. 

Section 171 builds on those sections and allows 
a child to feel safe and comfortable when 
expressing any views and to feel confident that, as 
far as is possible, those views will not be shared in 
a way that could place the child at risk. It removes 
a potential barrier to children informing the hearing 
about events in their life or giving the hearing the 
true reason for their behaviour. 

Although the power is important, I do not 
support its becoming the norm for all hearings. 
The norm is set out in section 75. The use of the 
power for which section 171 provides should be 
circumspect and, as a result, rare; I agree with the 
Law Society of Scotland on that point. For that 
reason, I have lodged an amendment that makes 
it clear that the test for using the power is whether 
the disclosure of information to any one of a range 
of individuals—not only relevant persons—would 
place the child at significant risk of harm. That 
benchmark is commonly used and understood in 
the context of child protection. 

The amendment would allow the hearing, if it 
considers that the test has been met, to continue 
for further investigation without having to disclose 
the reason for continuation at that time. Once the 
risk of harm is removed, the justification for 
withholding information is removed. That may be 
the point at which a hearing makes a decision that 
has the effect of removing the risk to a child. The 
reason for that decision could include information 
that was not previously disclosed, on the basis 
that there is no longer a risk to the child. The 

benchmark is in line with the views of the Law 
Society that drove Ken Macintosh’s amendment. 

I believe strongly that the power should be 
retained, but I agree with the intention behind the 
provisions in Liz Smith’s and Ken Macintosh’s 
amendments. 

Liz Smith has lodged amendments that seek to 
ensure that information is disclosed, as a matter of 
course, to all those who have parental 
responsibilities or parental rights. I have two 
concerns about the amendments. First, they do 
not allow for situations in which the disclosure of 
information could put the child at risk, and they 
seem to remove the original policy intention 
behind the bill. Secondly, I do not understand why 
a distinction is made between those who have 
parental responsibilities and rights and other 
relevant persons. All of those who are relevant 
persons, either through the automatic process that 
is set out in section 185 or because they are 
deemed to be relevant persons under section 80, 
will enjoy the same rights. The provisions in the 
amendments seem to be intended to protect one 
category of relevant persons above others. For 
those reasons, I urge Liz Smith to withdraw 
amendment 329 and not to move amendment 330, 
as they have the potential to take the hearing back 
to the current situation, in which it is powerless to 
protect children when there is a clear need to do 
so. 

I agree with the intention behind the amendment 
that Ken Macintosh has lodged on behalf of the 
Law Society—to clarify the use of the power. I 
have already noted points on which my 
amendment addresses common ground. However, 
I suggest that amendment 213 is an overly 
complex means of achieving what my amendment 
is intended to achieve: to clarify the high 
benchmark that justifies use of the power, with the 
result that its use should be the exception rather 
than the rule. The default position is that all 
information should be disclosed—and for the 
purpose of protecting the rights of relevant 
persons—unless a fairly complex set of exceptions 
apply. I argue that my amendment has a greater 
focus on child protection—without losing sight of 
the rights of relevant persons—and is, therefore, a 
preferable means of achieving the same aim. I 
urge Ken Macintosh not to move amendment 213. 

Elizabeth Smith: Mr Macintosh raised the issue 
of ECHR compatibility. Can the minister guarantee 
that there is no problem with that? 

Adam Ingram: You can have that guarantee. 

Elizabeth Smith: On that basis, I am happy to 
seek permission to withdraw amendment 329. 

Amendment 329, by agreement, withdrawn. 

Amendments 213 and 330 not moved. 
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Amendment 430 moved—[Adam Ingram]—and 
agreed to. 

Section 171, as amended, agreed to. 

Section 172 agreed to. 

Section 173—Sharing of information: panel 
members 

The Convener: Amendment 431, in the name 
of the minister, is grouped with amendments 467 
and 468. 

Adam Ingram: I welcome the opportunity to 
discuss the feedback loop, which is a really helpful 
provision that will ensure a better flow of 
information across the hearings system. 

Amendment 431 fulfils the commitment that I 
gave to the committee in response to its stage 1 
report. It proposes a small change to the national 
convener’s power under section 173 to request 
information from a local authority and to disclose it 
to members of the children’s panel who live or 
work in that local authority area. In addition, it 
would be beneficial for the national convener to be 
able to disclose national statistics to panel 
members and to share information about the 
implementation of compulsory supervision orders 
across all local authority areas, so that panel 
members can see the national, as well as the 
local, picture. 

Amendment 431 seeks to broaden the power of 
the national convener to disclose information to all 
panel members. 

Ken Macintosh’s amendments in this group 
seek to put into the bill an excessive level of detail 
about the operation and purpose of the feedback 
loop on a micro level. Amendment 467 would 
require the national convener to gather a vast 
amount of detailed information about the 
implementation of every compulsory supervision 
order—in particular, about any changes to the 
circumstances or the overall wellbeing of the child 
concerned. It stipulates that that information 
should be provided to the members of any future 
hearing that considered that child’s case and to 
the members of the hearing that made the order. 

Amendment 468 provides for the same 
information to be gathered annually in an 
anonymised format and submitted to ministers in a 
report to be laid before Parliament. That report 
would present the information that had been 
gathered at national level and by each local 
authority. In my opinion, requiring all that 
information to be gathered would be a 
disproportionate use of the feedback loop. 

In developing our provision, our aim has been to 
ensure that panel members are aware of issues, 
trends and outcomes at local and national level. At 
the same time as doing that, we want to avoid 

bombarding them with more detailed reports, 
given the many pressures that they face in their 
work and their home life, not to mention the 
preparation that they already do for hearings. 

Feedback from our partner engagement events 
in the summer supported that approach. A call 
was made for a balance to be struck between 
providing useful information and not 
overburdening panel members. I am not 
convinced that a requirement to provide feedback 
on each and every supervision order would pass 
that test. It would be extremely time-consuming 
and complex to ensure that all relevant panel 
members received all the information proposed. 
That was recognised at stage 1 by one of the 
panel chairs who, in evidence, cautioned that a 
system for providing feedback on individual cases 
“could become extremely bureaucratic.” 

I wonder whether Ken Macintosh has made any 
assessment of the likely cost of gathering and 
passing on the information in question, given that 
there are currently more than 13,000 supervision 
requirements in place each year. The national 
convener would almost certainly need to employ 
dedicated, probably full-time, staff to gather it and 
send it on to panel members. It would place a 
considerable burden on local authorities and 
would divert their staff from providing services to 
children and young people if they had to spend 
time preparing numerous detailed reports. Has 
Ken Macintosh sought the views of the Convention 
of Scottish Local Authorities or the Association of 
Directors of Social Work on his proposal? I think it 
unlikely that they would be supportive of it. 

Amendments 467 and 468 raise some other 
questions. It is not clear whether the members of 
the panel that made a supervision order are to 
receive all quarterly reports throughout the 
duration of the order, which could last for a 
number of years, until the child is 18. What 
information should be provided to panel members 
who have varied or continued an order on review? 
Perhaps Ken Macintosh can share his thinking on 
those points. 

I also have concerns that requiring the proposed 
information to be gathered would create 
duplication. The national convener would be asked 
to collect, in part or in whole, the same information 
that the principal reporter may request for the 
purposes of a review hearing under section 133, 
which will be provided to the panel in advance of 
that hearing. It clearly makes no sense for them 
both to do the same thing. I think that that is a key 
point. There is already a lot of information in the 
system, but it is not pulled together in a coherent 
way. If we are prescriptive in the bill about what 
should be collected, we run the risk of duplication 
or overlap. 
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Allowing the national convener to consult on and 
agree the information that should be gathered 
provides a means of ensuring that relevant 
information is gathered and fed back in a sensible 
and constructive fashion. We have asked partners 
at our engagement events and elsewhere what 
that information should be, and there is no 
consensus. 

I suggest that we give the national convener a 
little time to determine what information should be 
collected and fed back. That is what the bill, as 
drafted, allows for. Our implementation working 
group has already done some initial work on that, 
which I shared with the committee in response to 
its stage 1 report, and that should provide a useful 
starting point for the national convener. 

It follows that I do not support amendments 467 
and 468. I do not believe that they are needed to 
enable the feedback loop to work effectively and 
proportionately. 

I move amendment 431.  

12:30 
Ken Macintosh: I will speak to amendments 

467 and 468. The feedback loop is one of the 
most important elements of the bill and the 
committee welcomed it. Apart from anything else, 
the bill focuses mainly on updating processes and 
structures, and one of the big attractions of the 
feedback loop, which committee members 
appreciate, is the fact that, for the first time, that 
action will focus on the outcomes for children. All 
of us welcome that. 

The evidence that we have heard from 
children’s panel members is that they are often in 
the dark. Some local authorities are very good at 
sharing information and there is good practice at a 
local level, but in other local authorities there is 
not. We have all heard stories about panel 
members making a decision and hearing no more 
about a child until the child appears before them 
the following year. 

The two amendments address the detail of what 
should be in the feedback loop. Amendment 467 is 
concerned specifically with information that should 
be shared with the panel members themselves. As 
the minister suggested, it would cover any 
changes in the circumstances that gave rise to the 
decision to make a compulsory supervision order 
and any changes in the overall wellbeing of the 
child. That information would be shared with both 
the original panel members and any future panel 
members. It is difficult to see what is wrong with 
any of those requests for information. I would have 
thought that any panel member would want to 
know exactly what had happened as a result of the 
decisions that they had made and that any panel 
member who came in to look at a decision that 

had been made by a previous panel would want to 
know what the outcome had been. That is 
absolutely the minimum information that should be 
provided to panel members. 

The committee welcomed the feedback loop but 
raised questions about the lack of information 
concerning what the feedback loop would entail. 
Since the bill was brought before the committee, 
we have received further information from the 
minister on how the feedback loop will operate, but 
I am still concerned about the lack of detail in the 
bill. The minister has referred to my amendments 
requiring an excessive level of detail, but I think 
that that would be the bare minimum that panel 
members would require. The minister also 
described the proposal as disproportionate. I am 
sure that he does not wish to patronise panel 
members, but he must be aware that the number 
of papers that the committee receives pales by 
comparison with the number of papers that a 
panel member receives every time that a case 
comes up. The suggestion that panel members 
would be unable to cope with such information 
about the welfare of the child in whom they have 
taken an interest and about the outcome of the 
decisions that they have made is simply wrong. 
Panel members have an active interest and they 
want to learn and be informed. 

I suggest that, in asking for that detail, the 
amendments simply emphasise the good practice 
in sharing information that already exists in local 
authorities. If local authorities do not hold that 
information, they certainly should do. I believe that 
they do hold all the information. Sometimes, local 
authorities hold information that is of no use to 
anybody—they often collect it at the behest of 
national Government. However, in this case, we 
are talking about specific information about how 
the outcome of a children’s panel decision affected 
the life of a child. The evidence base is the 
poorest part of the children’s panel system, as we 
have discovered through the committee’s 
evidence sessions, and it should be improved. 

Amendment 468 is concerned with the same 
information but more in the round, in the sense 
that it considers the way in which children’s panels 
operate throughout Scotland. It was of some 
concern to the committee to hear about the huge 
variation in decisions and outcomes in different 
areas. For example, in some local authorities, 
secure accommodation is used regularly; in 
others, it is never used. There may be good 
reasons for that, and both approaches may be 
successful. It is a positive aspect of the children’s 
hearings system that it is local, and that local 
people can apply local decisions. However, it is 
difficult to know, without collecting, evaluating and 
sharing information, whether those are the most 
appropriate outcomes. It is important to include 
that in the bill.  
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I note in passing that my two amendments 
originated with Children Scotland, although other 
children’s organisations had a lot of sympathy with 
them. The children’s commissioner, in particular, 
highlighted his support for amendment 468 and 
quoted the recent Audit Scotland report, “Getting it 
right for children in residential care”. Although he 
suggested that the issue is limited to only one 
section on children’s services, he said that that 
highlighted the need for better information about 
outcomes for children and young people.  

I was hoping for reassurance from the minister 
about how feedback would operate and the level 
of detail and amount of information that would be 
shared with panel members. Instead, I am far from 
reassured. It appears from his comments that he 
does not wish to share such  information with 
panel members. I feel that that is wrong, and I feel 
stronger than ever that these amendments should 
be made to the bill.  

Elizabeth Smith: I am very much in the middle 
of both arguments here—hopefully for good, 
logical reasons. I share Mr Macintosh’s concern, 
because one of the most important factors—
which, as Mr Macintosh says, is inherent in local 
delivery—is good-quality information. It has been 
put to us by many witnesses, and by children’s 
groups, that the quality of information is crucial in 
making the best possible decisions. I am utterly 
convinced of the need for a bit more feedback 
than the current system provides. That is essential 
if we are to ensure that those who are making 
decisions on children’s behalf are better informed.  

I sympathise with what the minister says about 
the potential costs. I also hear what he says about 
the volume perhaps being a bit over the top. 
Obviously, that could increase the costs. However, 
I wonder whether we can have a bit of a 
compromise here. There is a need for more and 
better-quality information. I am struck by the 
accountability and transparency arguments that 
have been put to us by witnesses and by groups 
representing children’s issues. I would welcome 
the minister’s comments on that.  

Margaret Smith: Over the past few weeks, as 
we have debated hundreds of amendments, there 
has been a tendency to lose sight of what the bill 
is meant to be about, which is improving outcomes 
for children. This is one area of the bill in which 
there is a real possibility of doing that, as long as 
the information that is given back to panel 
members is information that they can use to 
improve their best practice.  

This has the potential to be an extremely 
important part of the bill. I am a bit like Liz Smith in 
the sense that I have some concerns that we 
might be using a sledgehammer to crack a nut. On 
the other hand, in the absence of greater 
reassurance from the minister, I am minded to go 

for the sledgehammer in the hope that the minister 
might come back with something a bit more 
finessed—some sort of nutcracker—at stage 3.  

Ken Macintosh’s amendments have the benefit 
of giving clarity about what is involved. I think that 
that clarity is lacking in the bill as it stands, and to 
a lesser extent possibly in the minister’s 
amendment. 

I am caught slightly between the two proposals, 
although I am probably minded towards supporting 
Mr Macintosh’s amendments. I am aware that 
Children in Scotland and other children’s 
organisations support that approach. My main 
concern is whether the bill can improve results in 
the system for children. I feel strongly that it 
probably can and want to ensure that we take a 
bill into stage 3 that ensures that that can be done. 
Mr Macintosh’s amendments would give clarity to, 
and probably improve, the bill. 

I have a question for clarification. Is there any 
pre-emption or any reason why we cannot support 
both the minister’s amendment and Mr 
Macintosh’s amendments? Are they absolutely 
opposed to each other, or does the minister’s 
amendment allow for, in effect, going beyond what 
is in Mr Macintosh’s amendments to a more 
general power for the national convener? I would 
welcome clarification on that from the minister. 

The Convener: I can clarify the procedure. 
There is absolutely no reason why members 
cannot agree to all the amendments in the group if 
they choose to do so. No amendment would be 
pre-empted by another amendment. 

The issue that we are discussing is important. 
Children in Scotland’s briefing to the committee in 
advance of the debate on the group of 
amendments makes the point that the Scottish 
Government has embarked on a recruitment 
campaign for children’s panel members that asks 
people to help to fill in the cracks in children’s 
lives. The point that many children’s organisations 
and panel members would make is that, if people 
rise to that challenge, become panel members and 
sit in hearings, they will have no idea whether they 
have helped to fill in the cracks in children’s lives. 
The information loop is key to helping all of us to 
ensure that we are helping to fill in those cracks. 
That is why many committee members are 
attracted to Mr Macintosh’s amendments. 

I would not want to put an unnecessary 
information-gathering burden on our local 
authorities, but could we reach a compromise that 
satisfies us all? I believe that the Scottish 
Government wants to ensure that we have the 
necessary information. 

I hope that, in responding to the points that have 
been made in the debate, the minister will reflect 
on the points that I have made. 
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12:45 
Adam Ingram: I agree with colleagues’ views 

on the importance of the feedback loop. We need 
to introduce it to the system, not least to help 
panel members in reviewing decisions that they 
have made in the past and to help them to think 
about how they can improve decision making in 
the future. That is the key purpose of the feedback 
loop. It is not intended to hold local authorities to 
account. 

I am concerned that Ken Macintosh’s 
amendments would introduce something almost 
akin to a case management approach in view of 
the wealth of detail that would be required to be 
collated and presented to panel members. We 
should remember that panel members might see a 
young person only once. Further down the line, it 
will be another panel who sees them. 

The sledgehammer to crack a nut analogy has 
been used several times during this bill process, 
but I think that the proposal is a bit over the top. It 
would be very costly, in that it would be a 
bureaucratic burden for local authorities, and it 
would lead to an information overload for panel 
members, who would be required to assimilate the 
information. 

Having said all that, I appreciate the 
committee’s concerns and I would like to develop 
a consensus on the issue, so I suggest that I work 
with committee members to introduce an 
amendment at stage 3 that will address the key 
issues that have been expressed today. We could 
take the matter forward jointly rather than moving 
ahead with the amendments that are in front of us 
today—except for the Government’s amendment 
431, of course, which extends powers. 

The Convener: The minister has indicated that 
he wants to continue consideration of amendment 
431, so the question is, that amendment 431 be 
agreed to. 

Amendment 431 agreed to. 

The Convener: Amendment 467, in the name 
of Ken Macintosh, has already been debated with 
amendment 431. Do you wish to move the 
amendment, Mr Macintosh? Have you had a 
chance to consider the minister’s offer to attempt 
to reach consensus on the issue? 

Ken Macintosh: I welcome the minister’s very 
good offer but, if I may say so, I would like to 
welcome it from the position of having the 
provision in the bill. We will be happy to remove it 
at stage 3. I do not think that that is a difficult 
situation. I am approaching the matter in good 
faith and the minister is obviously also 
approaching it in good faith. I am sure that we can 
reach a compromise at stage 3 but, in the 
meantime, I think that the position as set out in my 

amendments would be a better position to be in as 
a fallback. 

Amendment 467 moved—[Ken Macintosh]. 

The Convener: The question is, that 
amendment 467 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 

Baker, Claire (Mid Scotland and Fife) (Lab) 
Macintosh, Ken (Eastwood) (Lab) 
Smith, Elizabeth (Mid Scotland and Fife) (Con) 
Smith, Margaret (Edinburgh West) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

Against 

Allan, Alasdair (Western Isles) (SNP) 
Gibson, Kenneth (Cunninghame North) (SNP) 
McKelvie, Christina (Central Scotland) (SNP) 

The Convener: The result of the division is: For 
5, Against 3, Abstentions 0. 

Amendment 467 agreed to. 

The Convener: I hope that we will return to the 
issue at stage 3. 

Amendment 468 moved—[Ken Macintosh]. 

The Convener: The question is, that 
amendment 468 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 

Baker, Claire (Mid Scotland and Fife) (Lab) 
Macintosh, Ken (Eastwood) (Lab) 
Smith, Elizabeth (Mid Scotland and Fife) (Con) 
Smith, Margaret (Edinburgh West) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

Against 

Allan, Alasdair (Western Isles) (SNP) 
Gibson, Kenneth (Cunninghame North) (SNP) 
McKelvie, Christina (Central Scotland) (SNP) 

The Convener: The result of the division is: For 
5, Against 3, Abstentions 0. 

Amendment 468 agreed to. 

Section 173, as amended, agreed to. 

Section 174 agreed to. 

Section 175—Mutual assistance 

The Convener: Amendment 469, in the name 
of Christina McKelvie, is grouped with 
amendments 470 to 474. 

Christina McKelvie: These amendments 
provide that the national convener, the Scottish 
Children’s Reporter Administration and the 
principal reporter may request assistance in 
carrying out their functions under the bill. That 
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request could be made to local authorities and 
health boards to assist them with realising the 
decisions of a hearing and with supporting the 
care of the young person concerned. 

Amendments 471 and 473 extend the scope of 
section 175(3) to provide that a local authority, in 
exercising its functions, may make a request for 
assistance to not only another local authority, but 
a health board. The purpose of that is primarily to 
take account of the fact that a compulsory 
supervision order could require the local authority 
to provide services that the authority does not 
itself provide, for example a health assessment. 

The power to request that assistance and the 
duty to comply extend to all a local authority’s 
functions under the bill, so they would cover, for 
example, an investigation into whether a child 
should be referred to the reporter, responses to 
requests for information by the national convener 
under section 173 and other functions relating to 
the implementation of any order. Sometimes there 
are health considerations to take into account in 
the implementation of orders, so health is tied into 
the system in a way that it has not been in the 
past. 

There is evidence to suggest that appropriate 
health intervention leads to better outcomes for 
young people, and better outcomes are why we 
are here. In my experience, a truly holistic care 
plan for a young person leads to a much better 
outcome. Ensuring that a young person has 
access to all appropriate assessment and support 
is paramount to the welfare-based approach that 
we all believe in, and to the system. 

The amendments follow the recommendations 
of our stage 1 report, and they meet the 
aspirations of a number of children’s 
organisations, specifically Scotland’s 
Commissioner for Children and Young People, 
who, in evidence at stage 1, suggested that we 
could do something of this sort. 

I can give the example of a hearing that I was 
involved in a number of years ago. One of the 
outcomes was that the young person needed 
adolescent psychiatric treatment, but it was not 
until he came back to the review a year later that it 
was realised that he had not received the service. 
In that time, the self-harm that was going on had 
dug in a bit deeper and become more difficult to 
solve. 

I hope that my colleagues will support me on 
this group of amendments, which I think address a 
key issue and ensure that a holistic health and 
care service is wrapped around children so that 
they get the best outcome, especially if some of 
the concerns are health based. 

I move amendment 469. 

Adam Ingram: I welcome these amendments. 
Children and young people who are under 
supervision have the right to expect that the help 
and support that they need will be delivered. As I 
indicated in my response to the committee’s stage 
1 report, I believe that it is right that not just local 
authorities but health boards are held to account 
for the support that they provide to children and 
young people who are under supervision. 

Christina McKelvie’s amendments offer a 
proportionate way to achieve that. It would not be 
right to make health boards subject to the 
enforcement power in the bill, which was designed 
specifically to deal with local authorities and 
serves that purpose. Building on the existing 
powers that ministers have to direct health boards 
offers us a constructive way forward. That will 
ensure that concerns about the provision of health 
services can be brought to the attention of 
ministers, who can, when required, direct the 
health board to take the necessary action. 

It is positive that, under the proposed 
amendments, health boards will contribute, when 
appropriate, to the information that is gathered 
under the feedback loop. That information will be 
needed to ensure that the national convener can 
gain a full understanding of things, and it will be 
fed back to panel members. It is welcome that the 
ministerial power to direct a health board will apply 
in such instances, too. 

It follows that I support the amendments. If the 
committee and the Parliament decide to accept 
them, the Scottish Government will take steps to 
emphasise to health boards how important the 
issue is. We will issue a formal chief executive’s 
letter to all health boards prior to commencement 
of the provisions, drawing them to their attention 
and making clear ministers’ expectation that health 
boards will play their part in the full implementation 
of supervision orders. 

Christina McKelvie: I have made my argument. 
I hope that members will accept it and support the 
amendment. 

Amendment 469 agreed to. 

Amendments 470 and 471 moved—[Christina 
McKelvie]—and agreed to. 

Amendment 432 moved—[Adam Ingram]—and 
agreed to. 

Amendments 472 and 473 moved—[Christina 
McKelvie]—and agreed to. 

Section 175, as amended, agreed to. 

After section 175 

Amendment 474 moved—[Christina McKelvie]—
and agreed to. 
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Section 176—Application of section 32 of 
Sheriff Courts (Scotland) Act 1971 

The Convener: Amendment 433, in the name 
of the minister, is in a group on its own. 

Adam Ingram: Amendment 433 enables court 
rules to be made in relation to proceedings before 
the sheriff under the bill. Section 176 currently 
makes it clear that all proceedings before the 
sheriff under the bill are civil proceedings, for the 
purposes of section 32 of the Sheriff Courts 
(Scotland) Act 1971. The Court of Session may 
make court rules under section 32 of that act. 
Section 176 currently enables court rules to be 
made in relation to the functions and rights of 
safeguarders who are appointed by the sheriff 
under parts 10 or 15 and for the sheriff to permit a 
person to be represented by someone who is 
neither an advocate nor a solicitor. 

Amendment 433 will replace section 176 in its 
entirety. The new section retains the substance of 
the current section, but does so by specifically 
amending section 32 of the 1971 act. It also 
makes it clear that the power in section 32 can be 
used for two particular purposes in relation to 
proceedings under parts 10 and 15. One is to 
enable a witness to give evidence remotely, for 
example, by television link, and the second is to 
prohibit a person from personally conducting the 
examination of witnesses. 

I move amendment 433. 

Amendment 433 agreed to. 

Section 176, as amended, agreed to. 

Section 177 agreed to. 

After section 177 

Amendments 376, 377 and 331 moved—[Adam 
Ingram]—and agreed to. 

The Convener: Although I hoped that we would 
complete our stage 2 deliberations this morning, 
that has not proved possible. The meeting will now 
close, but we will meet again tonight at 6pm in 
committee room 4. 

Meeting closed at 12:59. 
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Scottish Parliament 

Education, Lifelong Learning and 
Culture Committee 

Wednesday 3 November 2010 

[The Convener opened the meeting at 18:00] 

Children’s Hearings (Scotland) 
Bill: Stage 2 

The Convener (Karen Whitefield): Good 
evening. I open the 28th meeting in 2010 of the 
Education, Lifelong Learning and Culture 
Committee. I remind everyone present that mobile 
phones and BlackBerrys should be switched off for 
the duration of our deliberations. 

We have apologies from Alasdair Allan, who is 
unable to be here. We have been joined by Dave 
Thompson, who is attending as his substitute. 

The only item on the agenda is continuation of 
stage 2 of the Children’s Hearings (Scotland) Bill. I 
hope that these will be the committee’s final stage 
2 deliberations on the bill. 

I am pleased to welcome back to the committee 
the Minister for Children and Early Years and his 
officials. It seems like groundhog day. 

Section 178—Legal aid and advice 

The Convener: Amendment 434, in the name 
of the minister, is grouped with amendments 435 
to 437 and 440. 

The Minister for Children and Early Years 
(Adam Ingram): The amendments in the group 
are to make children’s legal aid available for 
proceedings before a sheriff for variation or 
termination of a child protection order. Legal aid is 
currently available for those proceedings, and it 
was only due to an oversight that they were not 
covered by the legal aid provisions of the bill as 
introduced. Margaret Smith spotted that during 
stage 1; I am grateful to her for bringing the matter 
to my attention. At that evidence session, my 
officials advised that the Government would lodge 
amendments at stage 2 to cure the omission. The 
convener will recall that I wrote to her on 20 May 
to confirm the position. This group of amendments 
fulfils that undertaking. 

I move amendment 434. 

The Convener: No member wishes to speak to 
the amendment. Margaret Smith is just going to 
accept it and not take credit. 

Amendment 434 agreed to. 

The Convener: Amendment 214, in the name 
of Ken Macintosh, is grouped with amendment 
215. 

Ken Macintosh (Eastwood) (Lab): 
Amendments 214 and 215 would amend section 
178, under which legal aid and advice will be 
provided specifically to children who may be 
subject to a compulsory supervision order. The 
amendments would include consideration of 
movement restriction orders in proceedings 
relevant for the purpose of children’s legal aid. The 
argument is that a movement restriction order 
could place quite a considerable restriction on a 
child’s liberty, so it is clear that access to legal 
advice would be necessary in such circumstances. 
Such a situation should be considered to be 
similar to placing a child in secure 
accommodation. 

I move amendment 214. 

Adam Ingram: I assume that Mr Macintosh 
lodged amendments 214 and 215 on behalf of the 
Law Society of Scotland. 

Ken Macintosh: I did indeed. 

Adam Ingram: Essentially, amendments 214 
and 215 seek to put in place a provision that a 
child will automatically receive legal advice when a 
compulsory supervision order includes a 
movement restriction condition. 

First, I want to make a technical, nit-picking 
point. The amendments refer to a movement 
restriction order. There is no such thing as a 
movement restriction order. A compulsory 
supervision order can contain a movement 
restriction condition as part of it, therefore the 
correct reference would be to a movement 
restriction condition rather than a movement 
restriction order. 

We discussed the issue of legal representation 
in such circumstances on day 4 of stage 2 when 
we discussed another set of amendments that was 
lodged on behalf of the Law Society. The view that 
I expressed then remains. Unlike a secure 
accommodation authorisation, a movement 
restriction condition is not a deprivation of a child’s 
liberty but a restriction of that liberty. It is not a 
punitive measure that is put in place by a 
children’s hearing. No disposal of a hearing is 
punitive. As with all decisions by a hearing, the 
decision is made in the best interests of the child. 
Consideration of such a measure must follow the 
robust set of criteria that are set out in detail in 
section 97. Automatic state-funded legal 
representation is not necessary in situations where 
a movement restriction condition is considered, as 
it does not constitute a deprivation of liberty. 

The amendments would mean that a movement 
restriction condition could be imposed only 
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following the provision of independent legal 
advice. It is not surprising that the Law Society 
takes the view that entitlement to automatic legal 
aid in the children’s hearings system should be 
extended. However, I do not share its view on the 
need for the proposed extension of legal aid 
provision. I therefore strongly resist the 
amendments, which are not needed. I encourage 
Ken Macintosh to withdraw amendment 214 and 
not to move amendment 215. 

Ken Macintosh: I do not think that the 
amendments were suggested by the Law Society 
and lodged by me because the movement 
restriction order is a punitive measure—there is no 
suggestion of that—but it does restrict a child’s 
liberty. The fact that the Law Society may or may 
not have a vested interest is an aside. It is 
important that the committee reaches a view on 
whether the child should be granted legal aid. 

I believe that the issue is a moot point. There is 
a degree of difference between secure 
accommodation and a movement restriction order. 
It is an important issue and we need to question it, 
but, as the minister knows, I am not hugely in 
favour of overlegalising the process. 

Given that committee members have not 
jumped in to speak on the amendments, I take it 
that there is not huge support for them. I therefore 
seek leave to withdraw amendment 214. 

Amendment 214, by agreement, withdrawn. 

Amendment 435 moved—[Adam Ingram]—and 
agreed to. 

Amendment 215 not moved. 

Amendments 436 and 437 moved—[Adam 
Ingram]—and agreed to. 

The Convener: Amendment 438, in the name 
of the minister, is grouped with amendments 439, 
441, 442 and 463. 

Adam Ingram: The amendments in the group 
make technical adjustments to the provisions to be 
inserted into the Legal Aid (Scotland) Act 1986 
that deal with financial eligibility for children’s legal 
aid. The bill provides that the child’s means are to 
be assessed with regard to the financial resources 
of any relevant person, the financial needs of any 
relevant person and the dependants of either the 
child or any relevant person. In assessing the 
child’s means, it will sometimes be appropriate to 
take account of the resources of the child’s 
parents, but it will not always be appropriate to 
have regard to the means of every relevant person 
in relation to the child. 

The amendments in the group enable the 
Scottish ministers to use the powers that they 
already have in relation to civil legal aid and 
advice and assistance in all contexts to make 

detailed provision in regulations that sets out what 
is and is not to be taken into account in assessing 
the means of the child or relevant person in 
connection with an application for children’s legal 
aid. 

I move amendment 438. 

Amendment 438 agreed to.  

Amendments 439 to 442 moved—[Adam 
Ingram]—and agreed to.  

The Convener: Amendment 443, in the name 
of the minister, is grouped with amendments 444 
and 448 to 456.  

Adam Ingram: Amendment 443 will allow 
children’s legal aid to be made available to a 
person who is seeking to be deemed a relevant 
person in proceedings before a court. It will also 
allow children’s legal aid to be made available to a 
person whose deemed relevant person status has 
been taken away by a hearing under the new 
section inserted by amendment 319. That new 
section will allow the person whose deemed 
relevant person status has been taken away to 
continue to be involved in any appeal to a court 
against the hearing’s determination in connection 
with a compulsory supervision order. As the 
person will still be entitled to bring or be involved 
in such an appeal, amendment 443 will allow that 
person to be given children’s legal aid, but only for 
the purposes of that appeal. 

The other amendments in the group are 
connected. They will amend provisions that the bill 
is to insert as new sections of the Legal Aid 
(Scotland) Act 1986 to ensure that those sections 
apply to persons who fall into the category 
mentioned in amendment 443, and any other 
category of person to whom children’s legal aid be 
made available, in the same way that those 
sections will apply in relation to relevant persons.  

In particular, what is to become section 28F of 
the 1986 act will allow the Scottish Legal Aid 
Board to make grants of children’s legal aid 
subject to conditions. As presently drafted, it refers 
to legal aid only under sections 28D and 28E. 
Amendment 444 will remove that restriction so that 
the power to make children’s legal aid available 
subject to conditions will also apply where 
children’s legal aid is made available under what is 
to become section 28EA, which is the new section 
to be inserted by amendment 443. It will also allow 
the Scottish Legal Aid Board to impose conditions 
in relation to children’s legal aid made available 
under any regulations that may be made using the 
powers conferred by the provision which is to be 
inserted by the bill as section 28K of the 1986 act.  

The remaining amendments in the group will 
ensure that if the power in what is to become 
section 28K of the 1986 act is used to make 
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children’s legal aid available to a person other 
than the child or any relevant person for 
proceedings before a hearing, that legal aid will 
only be made available subject to the same 
eligibility criteria that are to apply in relation to 
relevant persons. 

I move amendment 443. 

Amendment 443 agreed to.  

Amendment 444 moved—[Adam Ingram]—and 
agreed to.  

18:15 
The Convener: Amendment 445, in the name 

of the minister, is grouped with amendments 446 
and 447. 

Adam Ingram: The amendments in this group 
amend what will become section 28K of the Legal 
Aid (Scotland) Act 1986. That section will allow the 
Scottish ministers to extend the availability of 
children’s legal aid, and it sets out the eligibility 
criteria that any regulations that do so must 
impose. 

The Government’s intention is that the merits 
test that is set out in proposed new section 28K of 
the 1986 act should mirror the criteria that 
presently govern the availability of legal 
representation for proceedings before a hearing 
under the Children’s Hearings (Legal 
Representation) (Scotland) Amendment Rules 
2002, as amended last year. As introduced, the bill 
did not quite achieve that aim. The current rules 
provide for representation to be made available to 
the child either in cases where there is a possibility 
that the hearing might make a secure 
accommodation authorisation or in cases where 
the child would be unable to participate effectively 
without representation. As presently drafted, new 
section 28K would require the child to satisfy the 
board that he or she could not participate 
effectively without representation, regardless of 
whether a secure accommodation authorisation 
was being considered. 

The amendments in this group will amend the 
provisions that are to be inserted into the 1986 act 
as section 28K to ensure that, if regulations are 
made under that act to extend the scope of 
children’s legal aid to proceedings before a 
hearing, the eligibility criteria that are specified for 
that legal aid will follow the criteria that are 
currently laid down for determining whether a child 
should be provided with legal representation. 

I move amendment 445. 

Amendment 445 agreed to. 

Amendments 446 to 456 moved—[Adam 
Ingram]—and agreed to. 

Section 178, as amended, agreed to. 

After section 178 

The Convener: Amendment 457, in the name 
of the minister, is grouped with amendments 461 
and 462. 

Adam Ingram: The amendments in this group 
are principally to allow the Scottish Legal Aid 
Board to enter into contracts with solicitors in 
private practice to provide children’s legal 
assistance. The amendments are intended to 
ensure that there are enough solicitors across 
Scotland to provide state-funded representation in 
relation to children’s hearings, whenever and 
wherever that is required. 

There are various models for the provision of 
state-funded legal assistance. The traditional 
model in this country is for solicitors in private 
practice to find their own clients and to undertake 
work for them under a legal aid certificate. The risk 
of that largely unplanned approach is that it 
depends on there being enough solicitors in every 
part of the country who are suitably qualified and 
willing to take on children’s hearings work under 
the legal aid and advice scheme. Another option is 
for the Legal Aid Board to employ solicitors directly 
to act for clients. Contracting with solicitors in 
private practice is a third approach. 

The policy memorandum explains the objective 
behind part 19 of the bill as being the 
establishment of 
“a permanent, sustainable national scheme for the 
provision of state-funded legal representation in children’s 
hearings and associated court proceedings.” 

This group of amendments will provide another 
tool in the arsenal to ensure that that objective is 
achieved. 

Amendment 462 will insert provisions to amend 
section 31 of the Legal Aid (Scotland) Act 1986. 
The amendment will abridge the entitlement of 
those who receive children’s legal assistance to 
choose their own solicitor. It is a technical 
amendment to ensure that there will be no breach 
of section 31 due to the requirement that only 
those solicitors who are registered to provide 
children’s legal assistance will be allowed to do so, 
and in cases where children’s legal aid is provided 
by a solicitor who is employed by the Scottish 
Legal Aid Board or with whom the board has an 
exclusive contract. 

I move amendment 457. 

Amendment 457 agreed to. 

Section 179—Formal communications 

Amendment 365 moved—[Adam Ingram]—and 
agreed to. 
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Section 179, as amended, agreed to. 

Section 180 agreed to. 

Section 181—Subordinate legislation 

The Convener: Amendment 458, in the name 
of the minister, is grouped with amendments 459 
and 466. 

Adam Ingram: The amendments relate to 
subordinate legislation. Amendment 458 is a minor 
drafting amendment that seeks to clarify that all of 
the subordinate legislation for which the bill 
provides is subject to negative procedure unless 
specific provision is made for affirmative 
procedure. That is in keeping with the original 
policy intention. 

I am pleased to bring forward amendment 459, 
which provides that a commencement order under 
section 191, which does not require parliamentary 
procedure, cannot include incidental, 
supplementary or consequential provision. In my 
responses to the Subordinate Legislation 
Committee during the stage 1 process, I indicated 
that I would lodge such an amendment. 

Amendment 466 is consequential on 
amendment 459.  

I move amendment 458. 

Amendment 458 agreed to. 

Amendment 459 moved—[Adam Ingram]—and 
agreed to. 

Section 181, as amended, agreed to. 

Sections 182 and 183 agreed to. 

Section 184—Meaning of “child” 

The Convener: Mr Harper is supposed to be 
here. I could continue, but I am a bit reluctant to 
do so, given that he was in committee at 9 o’clock 
this morning. We are trying to contact him, but I 
will not give him terribly long—[Interruption.] He is 
here. I was going to suspend the meeting for five 
minutes, in the hope that we could locate him, but 
he has arrived on cue. I will allow him time to sit 
down. 

Amendment 66, in the name of Robin Harper, is 
grouped with amendments 67, 336 and 337. I 
draw members’ attention to the pre-emption 
information that appears on the list of groupings. 

Robin Harper (Lothians) (Green): The groups 
that asked me to lodge amendment 66 are aware 
that there are consequentials and are happy for 
me to lodge it as a probing amendment. That will 
allow us to return to the idea and the concerns to 
which it relates at stage 3. I will listen carefully to 
the committee’s responses. If I am encouraged to 

press the amendment, I will do so, but I have yet 
to meet the minister to discuss it. 

Amendment 66 is enormously important and 
could add value to the legislation. The committee 
will be well aware that young people can stay 
under the care of the children’s panel up to the 
age of 18 on a voluntary basis. For some time, the 
children’s panel has used that extended 
arrangement to good effect to look after young 
people who really need that after they have 
reached 16. 

From the work that has been done in Parliament 
and representations that we have received from 
young people, the committee will be aware of the 
continuing problems that face young people who 
leave care, and the fact that the best supports and 
on-going care are not immediately available. 
Some local authorities have very good examples 
of on-going care, but there are gaps, and there is 
nothing to make certain that that care is given. 

Amendment 66 would mean that young people 
who are over 16 and under 18 could be referred to 
the panel even if they have not been under the 
care of the panel or social services beforehand. 
We want to pre-empt as much as we possibly can 
the situations in which young people under 18 get 
involved in minor problems with the law or end up 
in jail. If we take the route proposed in the 
amendment and raise to 18 the age limit in the 
definition of a child, which is accepted by the 
United Nations, children could be referred to the 
children’s panel, their problems could be 
addressed, and appropriate care arrangements—
even compulsory care—could be made. We 
should do anything to keep those children out of 
jail. 

It costs £31,000 per year to keep a young 
person in jail; that money could be much better 
spent on supporting and keeping outside jail new 
arrivals in the legal system who are between the 
ages of 16 and 18. 

The Convener: Thank you, Mr Harper. Will you 
move amendment 66 please? Procedurally, I 
require you to move the amendment at this stage, 
but you will have the opportunity to seek leave to 
withdraw it later. 

Robin Harper: I will move the amendment 
because I would like to bring it back at stage 3 
after further discussions if I do not get the result 
that I am looking for. 

I move amendment 66. 

The Convener: That is what I was looking for. 

Robin Harper: I have done this before, but I do 
forget. 

Christina McKelvie (Central Scotland) (SNP): 
Amendments 336 and 337 are quite simple. There 
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is a provision that prevents some cases from 
being considered by the panel if the child will 
reach their 16th birthday before proceedings have 
had a chance to get going. Therefore, some cases 
that might be more fruitfully considered under the 
children’s hearings system could be referred 
elsewhere and get caught up in the adult court 
system. Even worse, protection orders needed by 
the young person might not be put in place, and 
the protection measures might not then be 
implemented. 

Amendments 336 and 337 would allow the 
reporter and the panel to continue to consider the 
case after the child’s 16th birthday if they were 
referred to the panel just before their 16th birthday. 
That would allow the panel to complete its work as 
if the child had not passed that milestone birthday 
during the proceedings. The outcome of the 
hearing, including any orders, would have the 
same effect as if they were in force when the child 
reached the age of 16. Compulsory supervision 
orders would also continue to have effect until the 
child reached 18. That would offer the child a bit 
more protection and care. 

A child’s vulnerability does not end at the stroke 
of midnight on their 16th birthday. In order to 
maintain the welfare-based/care approach to 
children, I ask the committee to support 
amendments 336 and 337. 

18:30 
Ken Macintosh: I welcome Robin Harper’s 

amendments 66 and 67, which give us a chance 
to debate the issue. I am aware that many 
children’s organisations are keen both to see us 
raise the age limit for the children’s hearings 
system to 18 and for the Parliament to discuss the 
matter. 

I am conscious of the fact that we have a two-
tier system in the sense that, if a 16-year-old is 
already in the system, they are likely to stay in it, 
whereas a 16-year-old or 17-year-old who 
commits a new offence has no choice but goes 
straight into the adult criminal justice system. That 
is rather anomalous. 

In the report, “Sweet 16? The age of leaving 
care in Scotland”, the previous children’s 
commissioner highlighted the fact that, as Robin 
Harper said, our care systems sometimes let down 
young adults and teenagers—particularly those 
aged 17 and 18—in a way that families would not. 
Most good families and parents do not abandon 
their children when they reach the age of 16—or 
even the age of 18. 

Christina McKelvie: The children might 
abandon them, right enough. 

Ken Macintosh: It could be a mutual decision, 
yes. 

There is a range of issues. Many 16 and 17-
year-olds who find themselves in trouble are very 
immature and their needs must be addressed by 
the care system. It is questionable whether they 
should be subjected to the harshness of the adult 
criminal justice system. I am also aware that there 
is a range of age thresholds; the Scottish 
Parliament has been unable to provide any logic 
for that across the board. At 16, someone can 
marry, which is obviously a very adult thing to do, 
but they cannot drive until they are 17, they cannot 
see an adult film until they are 18 and many of the 
drinking and smoking thresholds are now 21. Am I 
also right in thinking that the Commissioner for 
Children and Young People (Scotland) Act 2003 
treats all young people up to the age of 21 as 
children or young people? There is no cut-off 
point, mainly because people do not mature 
overnight on their 16th birthday, as Christina 
McKelvie pointed out. The issue is complicated. 

I was quite happy for Robin Harper to lodge 
amendment 66, but I baulked at lodging such an 
amendment myself because, as I said, the issue is 
complicated. In some ways, we should discuss it 
in the context of the full criminal justice system. I 
would be worried about amending the Children’s 
Hearings (Scotland) Bill in such a way without 
exploring the issue fully, taking evidence on it and 
considering it in that context. Our colleagues who 
considered the Licensing (Scotland) Act 2005 had 
a huge debate about raising the age of criminal 
prosecution, and this would be an equally 
important measure. 

Therefore, much as I have a lot of sympathy for 
amendment 66 and think that there are arguments 
to be had and unfairnesses to address, I do not 
think that this is the moment at which we should 
change the law, and I do not think that we should 
do that through the bill. 

Margaret Smith (Edinburgh West) (LD): I 
agree with a great deal of what Ken Macintosh has 
said. I am supportive of Christina McKelvie’s 
amendments, which are highly sensible and would 
allow the panel to carry on with the work that has 
been put in train. One of the difficulties is the fact 
that people mature at different times, and an 
arbitrary cut-off point at 16 or 18 would not take 
into account some of the difficulties for some of 
the people involved.  

Some young people who are coming out of care 
will probably require continuing care, and the 
approach of the children’s panel system would 
seem to make sense for them. On the other hand, 
there are 17 and 18-year-olds who have utterly 
exhausted all the potential sanctions, orders or 
anything else that can be dealt with through the 
children’s hearings system. We all represent 
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constituents, and constituencies, who know those 
young people, some of whom are heading to the 
adult court system and ultimately prison, despite 
the best efforts, over many years, of people in the 
children’s hearings system. It could be argued that 
an extra year or two in the children’s hearings 
system will not divert them from where they will 
ultimately end up. 

That takes us into the wider issues around 
social deprivation and early years intervention in 
education, to which Ken Macintosh alluded, and all 
sorts of other things that go way beyond 
amendment 66 and indeed the bill. 

Although some children who are being dealt 
with in the children’s hearings system are 
themselves victims and although the basis of the 
system is absolutely right—it should be about the 
care of the child and what is in their best 
interests—ultimately it comes down to the fact 
that, somewhere between 16 and 18, people have 
to start taking full responsibility for the decisions 
that they make. 

I am rather uneasy with an arbitrary limit of 16, 
so I appreciate the flexibility that there is on that, 
which is right. At the same time, I am not totally 
convinced that we should have an arbitrary 
provision that up to the age of 18 everyone should 
be dealt with in the children’s hearings system. I 
do not have a problem with the matter being 
discussed further by Mr Harper and the minister. 

As well as the more philosophical points about 
how we deal with the issue, I am interested in 
some of the practicalities involved. Figures that we 
received the other day showed an increase in the 
work of children’s hearings. We are imposing on 
the children’s hearings system and panel 
members a large amount of change as a result of 
the bill. Would it be almost a step too far to 
increase their workload by increasing the age limit 
to 18? What would be the implications for 
workload and cost—taking into account the valid 
point that Mr Harper made about the cost to us of 
keeping a young person in prison, which will 
probably always be greater than the cost of 
keeping them out of prison? 

Before I could be convinced that what Mr Harper 
suggests is the right direction to go in, I would 
need not only to have my concerns and fears 
assuaged in relation to the philosophical issues, 
which are a matter of balance, but to get more 
information on some of the practical implications 
for the children’s hearings system and panel 
members and on the costs for the system. 

Adam Ingram: I agree with much of what 
Margaret Smith and Ken Macintosh have said. 

I am a little unclear as to whether Mr Harper’s 
intention, through amendments 66 and 67, is to 
allow or require 16 and 17-year-olds to be dealt 

with in the children’s hearings system. In either 
case, I do not support the amendments. It is 
important to be clear about the value and flexibility 
of the system that we have. 

The statement in section 184 that a child  
“is under 16 years of age” 

allows the children’s hearings system to focus its 
efforts, and the resources that can follow, on 
identifying and addressing the welfare needs of 
the youngest and most vulnerable in our society. 
Accepting the amendments could well dilute a 
system that prioritises the needs and welfare of a 
group whose needs—and the risks associated 
with them—will, in the vast majority of cases, 
become evident long before their 16th birthday. 
Although attractive in principle, a carte blanche 
raising of the age at which children can be 
considered by the children’s hearings system is 
something that I cannot support. 

I believe that the current system already allows 
an appropriate measure of flexibility in dealing with 
those aged 16 and 17. First, as I think Ken 
Macintosh pointed out, the option of maintaining 
16 and 17-year-olds in the children’s hearings 
system already exists. Supervision requirements 
can—and do—continue beyond the age of 16; in 
many cases, they continue until the child reaches 
18. Section 184(4) of the bill provides for that 
practice to continue. 

Secondly, in the context of offending behaviour, 
which I know is of particular concern to Mr Harper, 
I point out that courts already have the power in 
some cases to choose to seek advice from a 
hearing or to remit a 16 or 17-year-old back to the 
hearings system for disposal, whether or not they 
have been in the hearings system before. We 
have a good adult court system and a good 
children’s hearings system, and we need to 
consider how the systems can be used effectively 
to manage appropriately the needs of these young 
people and the risks that are associated with 
them. Although I am perfectly happy to discuss the 
issue before stage 3, I suspect that we need to 
develop the debate, and extensive consultation 
would be needed to determine the potentially 
profound impacts that such a change would have 
on policing, the courts and the children’s hearings 
system. The basic point, however, is that a change 
to the existing provision is not needed to get the 
best out of the current systems.  

For example, the committee might be aware of 
some of the work that the Scottish Government is 
carrying out with partner organisations through the 
reducing reoffending programme to divert 16 and 
17-year-olds away from formal measures, where 
appropriate. All that is taking place against the 
backdrop of a fall in the numbers of young people 
appearing before the adult courts in each year 
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since 2006-07 and a fall in the number of 16 and 
17-year-olds in prison over the past year. I believe 
not only that flexibility is the key to best focusing 
our resources on those most in need but that the 
current system provides it. Although I understand 
Mr Harper’s intentions, I am concerned that his 
amendments would put that flexibility at risk. As a 
result, I do not support them and hope that he will 
withdraw amendment 66 and not move 
amendment 67. 

Christina McKelvie’s amendments 336 and 337, 
which also seek to amend the definition of a child, 
are welcome and address an important issue. It 
cannot be right that a child who is 15 at the point 
of referral might not be able to enter the system 
because they have turned 16 before a hearing 
makes a decision about them. Amendments 336 
and 337 address that concern by seeking to 
provide that the reporter and the hearing can 
continue to consider a child’s case. They also 
seek to provide that, where a compulsory 
supervision order is eventually made, the child is 
treated in the same way as any child who was 
subject to an order on their 16th birthday. I support 
amendments 336 and 337 and hope that the 
committee will as well. 

18:45 
Robin Harper: Before I seek leave to withdraw 

amendment 66, I make it clear that the spirit 
behind my amendments was not to require but to 
allow and, indeed, encourage courts, the police 
and individuals to take account of the possibility of 
self-referring. I have taken careful note of the 
minister’s comments and the committee’s 
response, but I just want to take a minute to tell 
the committee what it is like for a young person to 
be sent down for the first time. They are taken 
from the court; they are not allowed to see 
anyone; they are locked in the cell beneath the 
courts for up to six hours with nothing but a toilet 
for company; and they are then taken to their 
place of incarceration, where they have their 
clothes and belongings taken away from them and 
are given a number and something else to wear. 
When a staff member of Her Majesty’s prisons 
inspectorate for Scotland put himself through the 
process to see what it was like—miming it, if you 
like—he said that, by the end of it, he felt that he 
had been completely stripped of his self-respect, 
his humanity and his sense of being as a person. 
That is what happens to young people on the first 
day we send them to jail. We should recognise 
that and do what we can in other contexts to think 
about how we treat young people in such 
situations. 

I seek leave to withdraw 66 and look forward to 
the discussions that I hope to have with the 

minister on other ways of taking the issue forward, 
if it cannot be taken forward in the bill. 

Amendment 66, by agreement, withdrawn. 

Amendment 67 not moved. 

Amendments 336 and 337 moved—[Christina 
McKelvie]—and agreed to. 

Amendment 169 moved—[Adam Ingram]—and 
agreed to. 

Section 184, as amended, agreed to. 

Section 185—Meaning of “relevant person” 

Amendments 326 and 327 moved—[Adam 
Ingram]—and agreed to. 

Amendment 216 not moved. 

Section 185, as amended, agreed to. 

Section 186 agreed to. 

Section 187—Interpretation 

Amendments 374, 366, 477, 367, 478 and 368 
moved—[Adam Ingram]—and agreed to. 

Amendments 217 and 218 not moved. 

Amendment 64 moved—[Adam Ingram]—and 
agreed to. 

The Convener: Amendment 460, in the name 
of the minister, is in a group on its own.  

Adam Ingram: This is a technical amendment 
to section 187, which is the interpretation 
provision.  

The definition of “working day” in the bill as 
introduced varies slightly from that contained in 
the 1995 act, as it includes bank holidays and 
makes provision to deal with Christmas falling on a 
Saturday or Sunday. In the bill, the term “working 
day” is used only in connection with the 
emergency measure of child protection orders and 
the emergency transfer of a child who is subject to 
a compulsory supervision order. However, the bill 
may have the unintended consequence of 
lengthening the period before those emergency 
children’s hearings must be held, so amendment 
460 reverts back to the 1995 act definition of 
“working day” to ensure that such a delay does not 
occur.  

I move amendment 460. 

Amendment 460 agreed to. 

Amendment 328 moved—[Adam Ingram]—and 
agreed to.  

Section 187, as amended, agreed to.  

Section 188 agreed to. 

Schedule 5 
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Minor and consequential amendments 

Amendment 375 not moved.  

Amendments 461 to 463 moved—[Adam 
Ingram]—and agreed to. 

Amendment 105 not moved.  

Amendments 170 and 171 moved—[Adam 
Ingram]—and agreed to. 

Schedule 5, as amended, agreed to.  

Schedule 6 

Repeals 

Amendments 378, 475, 464, 480 and 379 
moved—[Adam Ingram]—and agreed to.  

Schedule 6, as amended, agreed to.  

Sections 189 and 190 agreed to.  

Section 191—Short title and commencement 

Amendments 465, 479 and 466 moved—[Adam 
Ingram]—and agreed to.  

Section 191, as amended, agreed to.  

Long title agreed to.  

The Convener: We will all be delighted—
particularly audience members who have sat 
through not only the evidence taking but stage 2—
that that ends stage 2 consideration of the bill.  

I remind members that the committee will meet 
next Wednesday at 9.30 am.  

Adam Ingram: Will I get an invitation to that?  

The Convener: You might get a pass to stay 
away that day, but if you really want to come I am 
sure that Mr Russell would happily let you 
substitute for him.  

Adam Ingram: I will take a wee break. Thank 
you.  

Meeting closed at 18:55. 
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Children’s Hearings (Scotland) Bill 
[AS AMENDED AT STAGE 2] 

 
 
An Act of the Scottish Parliament to restate and amend the law relating to children’s hearings; 
and for connected purposes. 
 
 

PART 1 

THE NATIONAL CONVENER AND CHILDREN’S HEARINGS SCOTLAND 

The National Convener and CHS 5 

1 The National Convener 

(1) There is to be an officer to be known as the National Convener of Children’s Hearings 
Scotland (referred to in this Act as “the National Convener”).  

(2) The Scottish Ministers are to appoint a person as the first National Convener. 

 (2A) Prior to appointing a person as the first National Convener, the Scottish Ministers are 10 
to— 

(a) consult, and 

(b) have regard to any views expressed by, 

children and young people on the matter of the appointment. 

(3) The period for which the person is appointed is 5 years. 15 

(4) The terms and conditions on which the person holds and vacates office are to be 
determined by the Scottish Ministers. 

(5) In this section “children and young people” has the meaning given by section 16 of the 
Commissioner for Children and Young People (Scotland) Act 2003 (asp 17). 

 
2 Children’s Hearings Scotland 20 

There is established a body corporate to be known as Children’s Hearings Scotland 
(referred to in this Act as “CHS”). 

 
3 Further provision about the National Convener and CHS 

Schedule 1 makes further provision about the National Convener and CHS. 
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The Children’s Panel 

4 Appointment of members of the Children’s Panel 

(1) The National Convener must appoint persons to be members of a panel to be known as 
the Children’s Panel. 

(2) The National Convener must endeavour to ensure that— 5 

(a) the number of persons that the National Convener considers appropriate is 
appointed, and 

(b) the panel includes persons from all local authority areas. 

(3) Schedule 2 makes further provision about the Children’s Panel. 

 
Children’s hearings 10 

5 Children’s hearing 

A children’s hearing consists of three members of the Children’s Panel selected in 
accordance with section 6 for the purpose of carrying out functions conferred on a 
children’s hearing by virtue of this Act or any other enactment. 

 
6 Selection of members of children’s hearing 15 

(Z1) This section applies where a children’s hearing requires to be arranged by virtue of, or 
for the purposes of, this Act or any other enactment. 

(1) The members of the children’s hearing are to be selected by the National Convener. 

(2) The National Convener must ensure that the children’s hearing— 

(a) includes both male and female members of the Children’s Panel, and 20 

(b) so far as practicable, consists only of members of the Children’s Panel who live or 
work in the area of the local authority which is the relevant local authority for the 
child to whom the hearing relates. 

(3) The National Convener may select one of the members of the children’s hearing to chair 
the hearing. 25 

 
7 Holding of children’s hearing 

The National Convener must ensure that a children’s hearing is held for the purpose of 
carrying out any function conferred on a children’s hearing by virtue of this Act or any 
other enactment. 

 
9 Provision of advice to children’s hearings 30 

(1) The National Convener may provide advice to children’s hearings about any matter 
arising in connection with the functions conferred on children’s hearings by virtue of 
this Act or any other enactment. 

(2) The National Convener may in particular provide— 

(a) legal advice, 35 

(b) advice about procedural matters, 

(c) advice about the consequences of decisions of the children’s hearing,  
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(d) advice about how decisions of children’s hearings are implemented. 

(3) In this section, “children’s hearing” includes pre-hearing panel. 

 
Power to change the National Convener’s functions 

10 Power to change the National Convener’s functions 

(1) The Scottish Ministers may by order— 5 

(a) confer additional functions on the National Convener,  

(b) remove functions from the National Convener, 

(c) transfer functions from another person to the National Convener, 

(d) transfer functions from the National Convener to another person, 

(e) specify the manner in which, or period within which, any function conferred on 10 
the National Convener by virtue of this Act is to be carried out. 

(2) An order under this section is subject to the affirmative procedure. 

 
Functions of CHS 

11 Provision of assistance to the National Convener 

CHS must— 15 

(a) assist the National Convener in carrying out the functions conferred on the 
National Convener by virtue of this Act or any other enactment, 

(b) facilitate the carrying out of those functions. 

 
11A Monitoring and review 

CHS must establish a process by which to monitor and review the operation of 20 
children’s hearings, independently of the National Convener. 

 
12 Independence of the National Convener 

(1) Nothing in this Act authorises CHS or any other person to direct or guide the National 
Convener in carrying out the functions conferred on the National Convener by virtue of 
this Act or any other enactment. 25 

(2) This section is subject to section 10(1)(e). 

 
13 Directions 

(1) The Scottish Ministers may give CHS general or specific directions about the carrying 
out of its functions. 

(2) CHS must comply with a direction under subsection (1). 30 

(3) The Scottish Ministers may vary or revoke a direction under subsection (1) by giving a 
subsequent direction under that subsection. 
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PART 2 

THE PRINCIPAL REPORTER AND THE SCOTTISH CHILDREN’S REPORTER ADMINISTRATION 

The Principal Reporter and SCRA 

14 The Principal Reporter 

There continues to be an officer known as the Principal Reporter. 5 

 
15 The Scottish Children’s Reporter Administration 

There continues to be a body corporate known as the Scottish Children’s Reporter 
Administration (in this Act referred to as “SCRA”). 

 
16 Further provision about the Principal Reporter and SCRA 

Schedule 3 makes further provision about the Principal Reporter and SCRA. 10 

 
The Principal Reporter 

8 Location of children’s hearing 

The Principal Reporter must ensure that, so far as practicable, a children’s hearing takes 
place in the area of the relevant local authority for the child to whom the hearing relates. 

 
17 Power to change the Principal Reporter’s functions 15 

(1) The Scottish Ministers may by order— 

(a) confer additional functions on the Principal Reporter, 

(b) remove functions from the Principal Reporter, 

(c) transfer functions from another person to the Principal Reporter, 

(d) transfer functions from the Principal Reporter to another person, 20 

(e) specify the manner in which, or period within which, any function conferred on 
the Principal Reporter by virtue of this Act or the Criminal Procedure (Scotland) 
Act 1995 (c.46) is to be carried out. 

(2) An order under this section is subject to the affirmative procedure. 

 
18 Rights of audience 25 

(1) The Scottish Ministers may by regulations— 

(a) empower the Principal Reporter to conduct proceedings which by virtue of this 
Act require to be conducted before the sheriff or the sheriff principal, 

(b) prescribe qualifications or experience that must be acquired or training that must 
be undertaken by the Principal Reporter before conducting such proceedings. 30 

(2) References in subsection (1) to the Principal Reporter include references to a person 
carrying out a function on behalf of the Principal Reporter by virtue of paragraph 10(1) 
of schedule 3. 
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Functions of SCRA 

19 Assisting the Principal Reporter 

SCRA must— 

(a) assist the Principal Reporter in carrying out the functions conferred on the 
Principal Reporter by virtue of this Act or any other enactment, and 5 

(b) facilitate the carrying out of those functions. 

 
20 Provision of accommodation for children’s hearings 

(1) SCRA must provide suitable accommodation and facilities for children’s hearings. 

(2) Accommodation and facilities must, so far as practicable, be provided in the area of each 
local authority. 10 

(3) Accommodation and facilities must be dissociated from courts exercising criminal 
jurisdiction and police stations. 

 
21 Independence of the Principal Reporter 

(1) Nothing in this Act authorises SCRA or any other person to direct or guide the Principal 
Reporter in carrying out the functions conferred on the Principal Reporter by virtue of 15 
this Act or any other enactment. 

(2) This section is subject to section 17(1)(e). 

 
22 Directions 

(1) The Scottish Ministers may give SCRA general or specific directions about the carrying 
out of its functions. 20 

(2) SCRA must comply with a direction under subsection (1). 

(3) The Scottish Ministers may vary or revoke a direction under subsection (1) by giving a 
subsequent direction under that subsection. 

 
Transfer of staff, property etc. 

23 Transfer of staff, property etc. 25 

Schedule 4 makes provision about the transfer of staff, property, rights, liabilities and 
obligations to CHS. 

 

PART 3 

GENERAL CONSIDERATIONS 

24 Welfare of the child 30 

(1) This section applies where by virtue of this Act a children’s hearing, pre-hearing panel 
or court is coming to a decision about a matter relating to a child. 

(2) The children’s hearing, pre-hearing panel or court is to regard the need to safeguard and 
promote the welfare of the child throughout the child’s childhood as the paramount 
consideration. 35 
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25 Decisions inconsistent with section 24 

(1) A children’s hearing or a court may make a decision that is inconsistent with the 
requirement imposed by section 24(2) if— 

(a) the children’s hearing or court considers that, for the purpose of protecting 
members of the public from serious harm (whether physical or not), it is necessary 5 
that the decision be made, and 

(b) in coming to the decision, the children’s hearing or court complies with subsection 
(2). 

(2) The children’s hearing or court is to regard the need to safeguard and promote the 
welfare of the child throughout the child’s childhood as a primary consideration rather 10 
than the paramount consideration. 

 
26 Views of the child 

(1) This section applies where by virtue of this Act a children’s hearing or the sheriff is 
coming to a decision about a matter relating to a child. 

(2) This section does not apply where the sheriff is deciding whether to make a child 15 
protection order in relation to a child. 

(3) The children’s hearing or the sheriff must, so far as practicable and taking account of the 
age and maturity of the child— 

(a) give the child an opportunity to indicate whether the child wishes to express the 
child’s views, 20 

(b) if the child wishes to do so, give the child an opportunity to express them, and 

(c) have regard to any views expressed by the child. 

(4) Without prejudice to the generality of subsection (3), a child who is aged 12 or over is 
presumed to be of sufficient age and maturity to form a view for the purposes of that 
subsection. 25 

(5) In this section “coming to a decision about a matter relating to a child”, in relation to a 
children’s hearing, includes— 

(a) providing advice by virtue of section 48, 

(b) preparing a report under section 134(2). 

 
27 Children’s hearing: pre-condition for making certain orders and warrants 30 

(1) Subsection (2) applies where a children’s hearing is— 

(a) considering whether to make a compulsory supervision order, 

(b) considering whether to vary or continue a compulsory supervision order, 

(c) considering whether to make an interim compulsory supervision order, 

(d) considering whether to make a medical examination order, or 35 

(e) considering whether to grant a warrant to secure attendance. 

(2) The children’s hearing may make, vary or continue the order, or grant the warrant, only 
if the children’s hearing considers that it would be better for the child if the order or 
warrant were in force than not. 
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28 Sheriff: pre-condition for making certain orders and warrants 

(1) Subsection (2) applies where— 

(a) the sheriff is considering making a child assessment order, 

(b) the sheriff is considering making or varying a child protection order, 

(c) by virtue of section 151(1)(b) or (2)(b), the sheriff is considering— 5 

(i) making, varying or continuing a compulsory supervision order, 

(ii) making or varying an interim compulsory supervision order, 

(iii) varying a medical examination order, or 

(iv) granting a warrant to secure attendance, 

(d) the sheriff is otherwise considering granting a warrant to secure attendance, or 10 

(e) the sheriff is considering extending or varying an interim compulsory supervision 
order under section 103. 

(2) The sheriff may make, vary, continue or extend the order, or grant the warrant, only if 
the sheriff considers that it would be better for the child if the order or warrant were in 
force than not. 15 

 
29 Children’s hearing: duty to consider appointing safeguarder 

(1) A children’s hearing must consider whether to appoint a person to safeguard the 
interests of the child to whom the children’s hearing relates (a “safeguarder”). 

(2) A children’s hearing may appoint a safeguarder in pursuance of subsection (1) at any 
time when the children’s hearing is still deciding matters in relation to the child. 20 

(3) A children’s hearing must record a decision made under subsection (1). 

(4) If a children’s hearing appoints a safeguarder, it must give reasons for its decision. 

(5) Subsection (1) does not apply where a safeguarder has already been appointed by virtue 
of this section. 

 
29A Children’s hearing: duty to consider appointing an advocate 25 

(1) A children’s hearing must consider whether to appoint an advocate for the child to 
whom the children’s hearing relates. 

(2) A children’s hearing may appoint an advocate in pursuance of subsection (1) at any time 
when the children’s hearing is still deciding matters in relation to the child. 

(3) A children’s hearing must record a decision made under subsection (1). 30 

(4) If a children’s hearing appoints an advocate, it must give reasons for its decision. 

(5) Subsection (1) does not apply where an advocate has already been appointed by virtue 
of this section. 

(6) In this section an advocate is an individual whose purpose is to offer services of support 
and representation for the purpose of enabling the child to whom the children’s hearing 35 
relates to express their views. 

 

1159



8 Children’s Hearings (Scotland) Bill 
Part 4—Safeguarders 

 
PART 4 

SAFEGUARDERS  

30 The Safeguarders Panel 

(1) The Scottish Ministers must establish and maintain a panel of persons (to be known as 
“the Safeguarders Panel”) from which any appointment under this Act of a safeguarder 5 
is to be made. 

(2) The Scottish Ministers may by regulations make provision for or in connection with— 

(a) the recruitment and selection of persons who may be appointed as members of the 
Safeguarders Panel, 

(b) the appointment and removal of members of the Safeguarders Panel, 10 

(c) qualifications to be held by members of the Safeguarders Panel, 

(d) the training of members and potential members of the Safeguarders Panel, 

(e) the payment of expenses, fees and allowances by the Scottish Ministers to 
members and potential members of the Safeguarders Panel, 

(f) the operation and management of the Safeguarders Panel, 15 

(g) the conferring of functions on safeguarders. 

(2A) For the purpose of complying with the requirements imposed by subsection (1) and 
regulations under subsection (2), the Scottish Ministers may enter into arrangements 
(contractual or otherwise) with any person other than CHS or SCRA. 

 
31 Functions of safeguarder 20 

(1) A safeguarder appointed in relation to a child by virtue of section 29 must— 

(a) except where subsection (2) applies, on being so appointed, prepare a report 
setting out anything that, in the opinion of the safeguarder, is relevant to the 
consideration of the matter before the children’s hearing, 

(b) so far as reasonably practicable, attend the children’s hearing, and 25 

(c) prepare any report that the safeguarder is required to prepare by a children’s 
hearing. 

(2) This subsection applies where the children’s hearing directs the Principal Reporter under 
section 89(1)(a), 90(2)(a) or 93(2)(a) to make an application to the sheriff. 

 
32 Termination of appointment of safeguarder appointed by children’s hearing 30 

(1) This section applies where a safeguarder is appointed in relation to a child by virtue of 
section 29. 

(2) If the safeguarder does not appeal against a relevant decision, the appointment ceases on 
the expiry of the time allowed to appeal against the decision. 

(3) A relevant decision is— 35 
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(a) a decision of a children’s hearing to discharge the referral of the child, 

(b) a determination by the sheriff under section 112 or 116 which results in the 
discharge of the child’s referral to a children’s hearing, 

(c) a decision to make, vary, continue or terminate a compulsory supervision order in 
respect of the child, 5 

(d) a decision of the sheriff in an appeal under section 148(1), 

(e) a decision of the sheriff principal in an appeal under section 157(1). 

(4) If the safeguarder appeals to the Court of Session under section 157(1) or (2), the 
appointment ceases on the giving of the decision in the appeal. 

 

PART 5 10 

CHILD ASSESSMENT AND CHILD PROTECTION ORDERS 

Child assessment orders 

33 Child assessment orders 

(1) A local authority may apply to the sheriff for a child assessment order in respect of a 
child. 15 

(2) A child assessment order is an order authorising an officer of a local authority or a 
person authorised by that officer to carry out (subject to section 177) an assessment of— 

(a) the child’s health or development, or 

(b) the way in which the child has been or is being treated or neglected. 

(3) An order may— 20 

(a) require any person in a position to do so to produce the child to the officer, 

(b) for the purpose of carrying out the assessment, authorise the taking of the child to 
any place and the keeping of the child at that place or any other place for a period 
specified in the order, 

(c) where it contains an authorisation of the type mentioned in paragraph (b), include 25 
directions about contact between the child and any other person. 

(4) A child assessment order must specify the period during which it has effect. 

(5) That period must— 

(a) begin no later than 24 hours after the order is granted, and 

(b) not exceed 3 days. 30 

 
34 Consideration by sheriff 

(1) This section applies where an application for a child assessment order in respect of a 
child is made by a local authority. 

(2) The sheriff may make the order if the sheriff is satisfied that— 

(a) the local authority has reasonable cause to suspect— 35 

(i) that the child has been or is being treated in such a way that the child is 
suffering or is likely to suffer significant harm, or 

1161



10 Children’s Hearings (Scotland) Bill 
Part 5—Child assessment and child protection orders 

 
(ii) that the child has been or is being neglected and as a result of the neglect 

the child is suffering or is likely to suffer significant harm, 

(b) an assessment of the kind mentioned in section 33(2) is necessary in order to 
establish whether there is reasonable cause to believe that the child has been or is 
being so treated or neglected, and 5 

(c) it is unlikely that the assessment could be carried out, or carried out satisfactorily, 
unless the order was made. 

(3) The sheriff may, instead of making a child assessment order, make a child protection 
order if the sheriff considers the conditions in section 36(2) are satisfied. 

 
Child protection orders 10 

35 Child protection orders 

(1) A person may apply to the sheriff for a child protection order in respect of a child. 

(2) A child protection order is an order doing one or more of the following— 

(a) requiring any person in a position to do so to produce the child to a specified 
person, 15 

(b) authorising the removal of the child by the specified person to a place of safety 
and the keeping of the child in that place, 

(c) authorising the prevention of the removal of the child from any place where the 
child is staying (whether or not the child is resident there), 

(d) authorising the carrying out (subject to section 177) of an assessment of— 20 

(i) the child’s health or development, or 

(ii) the way in which the child has been or is being treated or neglected. 

(3) A child protection order may also include any other authorisation or requirement 
necessary to safeguard or promote the welfare of the child. 

(4) A child protection order may include an authorisation of the type mentioned in 25 
paragraph (d) of subsection (2) only if it also includes an authorisation of a type 
mentioned in paragraph (b) or (c) of that subsection. 

(5) An application for a child protection order must— 

(a) identify the applicant, 

(b) in so far as is practicable, identify the child in respect of whom the order is 30 
sought, 

(c) state the grounds on which the application is made, and 

(d) be accompanied by supporting evidence, whether documentary or otherwise, 
sufficient to enable the sheriff to determine the application. 

(6) In subsection (2), “specified” means specified in the order. 35 

 
Consideration of application by sheriff 

36 Consideration by sheriff: application by local authority only 

(1) This section applies where an application for a child protection order in respect of a 
child is made by a local authority. 
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(2) The sheriff may make the order if the sheriff is satisfied that— 

(a) the local authority has reasonable grounds to suspect that— 

(i) the child has been or is being treated in such a way that the child is 
suffering or is likely to suffer significant harm,  

(ii) the child has been or is being neglected and as a result of the neglect the 5 
child is suffering or is likely to suffer significant harm, or 

(iii) the child will be treated or neglected in such a way that is likely to cause 
significant harm to the child, 

(b) the local authority is making enquiries to allow it to decide whether to take action 
to safeguard the welfare of the child, or is causing those enquiries to be made, 10 

(c) those enquiries are being frustrated by access to the child being unreasonably 
denied, and 

(d) the local authority has reasonable cause to believe that access is required as a 
matter of urgency. 

 
37 Consideration by sheriff: application by local authority or other person 15 

(1) This section applies where an application for a child protection order in respect of a 
child is made by a local authority or other person. 

(2) The sheriff may make the order if the sheriff is satisfied that— 

(a) there are reasonable grounds to believe that— 

(i) the child has been or is being treated in such a way that the child is 20 
suffering or is likely to suffer significant harm,  

(ii) the child has been or is being neglected and as a result of the neglect the 
child is suffering or is likely to suffer significant harm, 

(iii) the child is likely to suffer significant harm if the child is not removed to 
and kept in a place of safety, or 25 

(iv) the child is likely to suffer significant harm if the child does not remain in 
the place at which the child is staying (whether or not the child is resident 
there), and 

(b) the order is necessary to protect the child from that harm or from further harm. 

 
Ancillary measures 30 

38 Information non-disclosure directions 

(1) This section applies where the sheriff makes a child protection order in respect of a 
child. 

(2) The sheriff must consider whether to include an information non-disclosure direction in 
the order. 35 

(3) An information non-disclosure direction is a direction that— 

(a) the location of any place of safety at which the child is being kept, and 

(b) any other information specified in the direction relating to the child, 
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must not be disclosed (directly or indirectly) to any person or class of person specified 
in the direction. 

(4) An information non-disclosure direction ceases to have effect when— 

(a) it is terminated by a children’s hearing under section 45(1)(a)(ii) or the sheriff 
under section 49(5)(b), or 5 

(b) the child protection order in which it is included ceases to have effect. 

 
39 Contact directions 

(1) This section applies where the sheriff makes a child protection order in respect of a 
child. 

(2) The sheriff must consider whether to include a contact direction in the order. 10 

(3) A contact direction is a direction— 

(a) prohibiting contact between the child and a person mentioned in subsection (4),  

(b) making contact between the child and such a person subject to any conditions 
which the sheriff considers appropriate to safeguard and promote the welfare of 
the child, 15 

(c) making such other provision as the sheriff considers appropriate about contact 
between the child and such a person. 

(4) The persons are— 

(a) a parent of the child, 

(b) a person with parental responsibilities for the child, 20 

(c) any person specified in the direction, 

(d) a person falling within a class of person specified in the direction. 

(5) A contact direction ceases to have effect when— 

(a) it is terminated by a children’s hearing under section 45(1)(a)(ii) or the sheriff 
under section 49(5)(b), or 25 

(b) the child protection order in which it is included ceases to have effect. 

 
40 Parental responsibilities and rights directions 

(1) A person applying to the sheriff for a child protection order in respect of a child may, at 
the same time, apply to the sheriff for a parental responsibilities and rights direction. 

(2) A parental responsibilities and rights direction is a direction about the fulfilment of 30 
parental responsibilities or exercise of parental rights in relation to— 

(a) the treatment of the child arising out of any assessment authorised by the child 
protection order, or 

(b) any other matter that the sheriff considers appropriate. 

(3) A parental responsibilities and rights direction ceases to have effect when— 35 

(a) it is terminated by a children’s hearing under section 45(1)(a)(ii) or the sheriff 
under section 49(5)(b), or 

(b) the child protection order in which it is included ceases to have effect. 
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Notice of order 

41 Notice of child protection order 

(1) If a child protection order is made by the sheriff, the applicant must as soon as 
practicable give notice of the making of the order to— 

(a) a person specified in the order under section 35(2)(a) (unless the person is the 5 
applicant), 

(b) the child in respect of whom it is made, 

(c) each relevant person in relation to the child, 

(d) the relevant local authority for the child (unless the local authority is the 
applicant), 10 

(e) the Principal Reporter, 

(f) any other person to whom the applicant is required to give notice under rules of 
court. 

(2) Where the Principal Reporter receives notice under subsection (1)(e), the Principal 
Reporter must give notice of the making of the order to any person (other than a relevant 15 
person in relation to the child) who the Principal Reporter considers to have (or to 
recently have had) a significant involvement in the upbringing of the child. 

 
Obligations of local authority 

42 Obligations of local authority  

(1) This section applies where, by virtue of a child protection order, a child is removed to a 20 
place of safety provided by a local authority. 

(2) Subject to the child protection order, the local authority has the same duties towards the 
child as the local authority would have by virtue of section 17 of the 1995 Act if the 
child were looked after by the local authority. 

 
Review by children’s hearing of certain orders 25 

43 Review by children’s hearing where child in place of safety 

(1) This section applies where— 

(a) a child protection order is in force in respect of a child, 

(b) the child has been taken to a place of safety by virtue of the order, and 

(c) the Principal Reporter has not received notice under section 47 of an application 30 
to the sheriff to terminate or vary the order. 

(2) The Principal Reporter must arrange a children’s hearing. 

(3) The Principal Reporter must arrange for the children’s hearing to take place on the 
second working day after the day on which the child is taken to the place of safety. 

 
44 Review by children’s hearing where order prevents removal of child 35 

(1) This section applies where— 

(a) a child protection order is in force in respect of a child, 
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(b) the order authorises the prevention of the removal of the child from a place, and 

(c) the Principal Reporter has not received notice under section 47 of an application 
to the sheriff to terminate or vary the order. 

(2) The Principal Reporter must arrange a children’s hearing. 

(3) The Principal Reporter must arrange for the children’s hearing to take place on the 5 
second working day after the day on which the child protection order is made.  

 
Decision of children’s hearing 

45 Decision of children’s hearing 

(1) A children’s hearing arranged under section 43 or 44 may— 

(a) if it is satisfied that the conditions for making the order are met— 10 

(i) continue the order, or 

(ii) continue and vary the order (including by terminating, varying or including 
an information non-disclosure direction, a contact direction or a parental 
responsibilities and rights direction), or 

(b) if it is not satisfied that those conditions are met, terminate the order. 15 

(2) In subsection (1), the “conditions for making the order” are— 

(a) where the order was made under section 36, the matters mentioned in subsection 
(2)(a) to (d) of that section, 

(b) where the order was made under section 37, the matters mentioned in subsection 
(2)(a) and (b) of that section. 20 

 
Variation or termination of order by sheriff 

46 Application for variation or termination 

(1) An application may be made by any of the following persons to the sheriff to vary a 
child protection order— 

(a) the child in respect of whom the order is made, 25 

(b) a relevant person in relation to the child, 

(ba) a person not falling within paragraph (b) who has (or recently had) a significant 
involvement in the upbringing of the child, 

(c) the person who applied for the child protection order, 

(d) the person specified in the child protection order under section 35(2)(a), 30 

(e) the Principal Reporter, 

(f) any other person prescribed by rules of court. 

(2) An application may be made by any of the persons mentioned in subsection (1)(a) to (f) 
(other than the Principal Reporter) to the sheriff to terminate a child protection order. 

(3) An application under this section may be made only— 35 

(a) before the commencement of a children’s hearing arranged under section 43 or 44, 
or 
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(b) if the children’s hearing arranged under section 43 or 44 continues the child 
protection order (with or without variation), within 2 working days after the day 
on which the child protection order is continued. 

 
47 Notice of application for variation or termination 

A person applying under section 46 for variation or termination must, as soon as 5 
practicable after making the application, give notice of it to— 

(za) the person who applied for the child protection order (unless the person is the 
applicant), 

(a) a person specified in the child protection order under section 35(2)(a) (unless the 
person is the applicant), 10 

(b) the child (unless the child is the applicant), 

(c) each relevant person in relation to the child (unless the relevant person is the 
applicant), 

(d) the relevant local authority for the child (unless the local authority is the 
applicant),  15 

(e) the Principal Reporter (unless the Principal Reporter is the applicant), and 

(f) any other person to whom the applicant is required to give notice under rules of 
court. 

 
48 Children’s hearing to provide advice to sheriff in relation to application 

The Principal Reporter may arrange a children’s hearing for the purpose of providing 20 
any advice the children’s hearing may consider appropriate to assist the sheriff in the 
determination of an application under section 46. 

 
49 Determination by sheriff 

(1) This section applies where an application is made under section 46 in relation to a child 
protection order. 25 

(2) The sheriff must, before determining the application, give the following persons an 
opportunity to make representations— 

(za) the applicant, 

(a) the child in respect of whom the child protection order is made, 

(b) each relevant person in relation to the child, 30 

(ba) any person not falling within paragraph (b) who the sheriff considers to have (or 
to recently have had) a significant involvement in the upbringing of the child, 

(c) the applicant for the child protection order, 

(d) the relevant local authority for the child (if the authority did not apply for the child 
protection order), 35 

(e) the Principal Reporter. 

(3) The application must be determined within 3 working days after the day on which it is 
made. 
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(4) The child protection order ceases to have effect at the end of that period if the 

application is not determined within that period. 

(5) The sheriff may— 

(a) terminate the child protection order if the sheriff is not satisfied of— 

(i) where the order was made under section 36, the matters mentioned in 5 
subsection (2)(a) to (d) of that section, or 

(ii) where the order was made under section 37, the matters mentioned in 
subsection (2)(a) and (b) of that section,  

(b) vary the child protection order (including by terminating, varying or including an 
information non-disclosure direction, a contact direction or a parental 10 
responsibilities and rights direction), or 

(c) confirm the child protection order. 

(6) If the sheriff orders that the child protection order is to be terminated, the order ceases to 
have effect at the end of the hearing before the sheriff. 

 
Termination of order 15 

50 Automatic termination of order 

(1) This section applies where a child protection order contains an authorisation of the type 
mentioned in section 35(2)(b). 

(2) The order ceases to have effect at the end of the period of 24 hours beginning with the 
making of the order if the person specified in the order under section 35(2)(a) has not 20 
attempted to implement it within that period. 

(3) The order ceases to have effect at the end of the period of 6 days beginning with the 
making of the order if the child to whom the order relates has not been removed to a 
place of safety within that period. 

 
51 Power of Principal Reporter to terminate order 25 

(1) If the Principal Reporter is satisfied that the conditions for the making of a child 
protection order in respect of a child are no longer satisfied, the Principal Reporter may 
terminate the order by giving notice to— 

(a) the person specified in the order under section 35(2)(a) or, 

(b) where there is no such person specified, the applicant for the order. 30 

(1A) If the Principal Reporter is satisfied that the conditions for including a relevant direction 
in a child protection order in respect of a child are no longer satisfied, the Principal 
Reporter may vary the child protection order so as to terminate the direction by giving 
notice to— 

(a) the person specified in the order under section 35(2)(a) or, 35 

(b) where there is no such person specified, the applicant for the order. 

(1B) A relevant direction is— 

(a) an information non-disclosure direction, 

(b) a contact direction, 
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(c) a parental responsibilities and rights direction. 

(2) The Principal Reporter may not terminate or vary the order if— 

(a) a children’s hearing arranged under section 43 or 44 has commenced, or 

(b) proceedings before the sheriff in relation to an application under section 46 have 
commenced. 5 

(3) Where the Principal Reporter terminates or varies a child protection order under 
subsection (1), the Principal Reporter must notify the sheriff who granted the order. 

 
52 Termination of order after maximum of 8 working days 

A child protection order in respect of a child ceases to have effect on the earliest of— 

(a) the beginning of a children’s hearing arranged under section 67 in relation to the 10 
child, 

(b) the person specified in the order under section 35(2)(a) or, where there is no such 
person specified, the applicant for the order receiving notice under section 66(3) 
that the question of whether a compulsory supervision order should be made in 
respect of the child will not be referred to a children’s hearing,  15 

(ba) where the order contains an authorisation of the type mentioned in section 
35(2)(b), the end of the period of 8 working days beginning on the day the child 
was removed to a place of safety, or 

(c) where the order does not contain such an authorisation, the end of the period of 8 
working days beginning on the day the order was made. 20 

 
Other emergency measures 

53 Application to justice of the peace 

(1) A person may apply to a justice of the peace for an order in respect of a child— 

(a) requiring any person in a position to do so to produce the child to a specified 
person, 25 

(b) authorising the removal of the child by the specified person to a place of safety 
and the keeping of the child in that place, 

(c) authorising the prevention of the removal of the child from any place where the 
child is staying. 

(2) A justice of the peace may make an order under this section if— 30 

(a) the justice of the peace is satisfied of— 

(i) in a case where the applicant for the order is a local authority, the matters 
mentioned in section 36(2)(a) to (d), or 

(ii) in a case where the applicant for the order is a local authority or any other 
person, the matters mentioned in section 37(2)(a) and (b), and 35 

(b) the justice of the peace is satisfied that it is not practicable in the circumstances 
for an application for a child protection order to be made to or considered by the 
sheriff. 

(3) As soon as practicable after the making of the order, the applicant must inform— 
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(a) the Principal Reporter, 

(b) the person specified in the order under subsection (1)(a) (unless the person is the 
applicant). 

(4) The order ceases to have effect at the end of the period of 12 hours beginning with the 
making of the order if— 5 

(a) where the order authorises the removal of the child to a place of safety, the child 
has not been taken, or is not being taken, to that place within that period,  

(b) where the order authorises the prevention of the removal of the child from a place 
where the child is staying, arrangements have not been made within that period to 
prevent that removal. 10 

(5) Otherwise, the order ceases to have effect on the earlier of— 

(a) the end of the period of 24 hours beginning with the making of the order, or 

(b) the determination by the sheriff of an application to the sheriff for a child 
protection order in respect of the child. 

(6) The Principal Reporter may, by giving notice to the applicant, terminate the order if— 15 

(a) the Principal Reporter is satisfied that the conditions for the making of an order 
under this section are no longer satisfied, or 

(b) the Principal Reporter is satisfied that it is no longer in the best interests of the 
child for the order to continue to have effect. 

(7) In subsection (1), “specified” means specified in the order. 20 

 
54 Constable’s power to remove child to place of safety 

(1) A constable may remove a child to a place of safety and keep the child there if— 

(a) the constable is satisfied— 

(i) of the matters mentioned in section 37(2)(a), and 

(ii) that the removal of the child is necessary to protect the child from the harm 25 
mentioned there or from further harm, and 

(b) it is not practicable in the circumstances for an application for a child protection 
order to be made to or considered by the sheriff. 

(2) As soon as practicable after a constable removes a child under this section, the constable 
must inform the Principal Reporter. 30 

(3) The child may not be kept in a place of safety under this section for a period of more 
than 24 hours. 

(4) The child may not be kept in a place of safety under this section if— 

(a) a child protection order is in force in respect of the child, or 

(b) an application has been made to the sheriff for a child protection order or to a 35 
justice of the peace for an order under section 53 on the basis of the facts before 
the constable and that application has been refused.  

(5) The Principal Reporter may, by giving notice to the constable, require the constable to 
release the child if— 
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(a) the Principal Reporter is satisfied that the conditions for placing the child in a 
place of safety under this section are no longer satisfied, or 

(b) the Principal Reporter is satisfied that it is no longer in the best interests of the 
child to be kept in a place of safety. 

 
55 Sections 53 and 54: regulations 5 

(1) The Scottish Ministers may by regulations make further provision in respect of a child 
removed to or kept in a place of safety— 

(a) under an order under section 53, 

(b) under section 54. 

(2) In particular, the regulations may require notice to be given to a person specified in the 10 
regulations of— 

(a) the removal of the child to the place of safety, 

(b) the location of the place of safety, 

(c) an order under section 53 ceasing to have effect by virtue of subsection (4) or (5) 
of that section. 15 

 
Implementation of orders: welfare of child 

56 Implementation of orders: welfare of child 

(1) An applicant for (and any other person specified in) an order mentioned in subsection 
(2) may only take such steps to implement the order as the applicant (or other person) 
reasonably believes are necessary to safeguard or promote the welfare of the child.  20 

(2) The orders are— 

(a) a child assessment order, 

(b) a child protection order, 

(c) an order under section 53. 

 
Offences 25 

57 Offences 

(1) A person who intentionally obstructs— 

(a) a person acting under a child assessment order, 

(b) a person acting under a child protection order, 

(c) a person acting under an order under section 53, or 30 

(d) a constable acting under section 54(1), 

commits an offence. 

(2) A person guilty of an offence under subsection (1) is liable on summary conviction to a 
fine not exceeding level 3 on the standard scale. 
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PART 6 

INVESTIGATION AND REFERRAL TO CHILDREN’S HEARING 

Provision of information to Principal Reporter 

58 Local authority’s duty to provide information to Principal Reporter 

(1) If a local authority considers that it is likely that subsection (2) applies in relation to a 5 
child in its area, it must make all necessary inquiries into the child’s circumstances. 

(2) This subsection applies where the local authority considers— 

(a) that the child is in need of protection, guidance, treatment or control, and 

(b) that it might be necessary for a compulsory supervision order to be made in 
relation to the child. 10 

(3) Where subsection (2) applies in relation to a child the local authority must give any 
information that it has about the child to the Principal Reporter. 

 
59 Constable’s duty to provide information to Principal Reporter 

(1) This section applies where a constable considers— 

(a) that a child is in need of protection, guidance, treatment or control, and 15 

(b) that it might be necessary for a compulsory supervision order to be made in 
relation to the child. 

(2) The constable must give the Principal Reporter all relevant information which the 
constable has been able to discover in relation to the child. 

(3) If the constable makes a report under section 17(1)(b) of the Police (Scotland) Act 1967 20 
(c.77) in relation to the child, the constable must also make the report to the Principal 
Reporter. 

 
60 Provision of information by court 

(1) This section applies where, in the course of relevant proceedings, a court considers that 
a section 65 ground (other than the ground mentioned in section 65(2)(j)) might apply in 25 
relation to a child. 

(2) The court may refer the matter to the Principal Reporter. 

(3) If the court refers the matter under subsection (2) it must give the Principal Reporter a 
section 60 statement. 

(4) A section 60 statement is a statement— 30 

(a) specifying which of the section 65 grounds the court considers might apply in 
relation to the child, 

(b) setting out the reasons why the court considers that the ground might apply, and 

(c) setting out any other information about the child which appears to the court to be 
relevant. 35 

(5) In this section “ relevant proceedings” means— 

(a) an action for divorce, 

(b) an action for separation, 
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(c) an action for declarator of marriage, 

(d) an action for declarator of nullity of marriage, 

(e) an action for dissolution of a civil partnership, 

(f) an action for separation of civil partners, 

(g) an action for declarator of nullity of a civil partnership, 5 

(h) an action for declarator of parentage, 

(i) an action for declarator of non-parentage, 

(j) proceedings relating to parental responsibilities or parental rights, 

(k) an application for an adoption order (as defined in section 28(1) of the Adoption 
and Children (Scotland) Act 2007 (asp 4)), 10 

(l) an application for the making, variation or revocation of a permanence order (as 
defined in section 80(2) of the Adoption and Children (Scotland) Act 2007) in 
respect of a child who is not subject to a compulsory supervision order, or 

(m) proceedings relating to an offence under any of the following sections of the 
Education (Scotland) Act 1980 (c.44)— 15 

(i) section 35 (failure by parent to secure regular attendance by child at a 
public school), 

(ii) section 41 (failure to comply with attendance order), 

(iii) section 42(3) (failure to permit examination of child). 

 
61 Provision of evidence from certain criminal cases 20 

(1) The Lord Advocate may direct that in any specified case or class of case evidence 
lawfully obtained in the investigation of a crime or suspected crime must be given to the 
Principal Reporter. 

(2) The evidence must in that case, or in a case of that class, be given to the Principal 
Reporter even if the Principal Reporter has not made a request under section 165. 25 

 
62 Provision of information from other persons 

(1) This section applies where a person considers— 

(a) that a child is in need of protection, guidance, treatment or control, and 

(b) that it might be necessary for a compulsory supervision order to be made in 
relation to the child. 30 

(2) The person may give the Principal Reporter all relevant information which the person 
has in relation to the child. 

 
63 Provision of information from constable: child in place of safety 

(1) Subsection (2) applies where a constable informs the Principal Reporter under 
subsection (5) of section 43 of the Criminal Procedure (Scotland) Act 1995 (c.46) that— 35 

(a) a child is being kept in a place of safety under subsection (4) of that section, and 

(b) it has been decided not to proceed with the charge against the child. 
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(2) The Principal Reporter may direct— 

(a) that the child be released from the place of safety, or 

(b) that the child continue to be kept in the place of safety until the Principal Reporter 
makes a determination under section 64(2). 

 
Investigation and determination by Principal Reporter 5 

64 Investigation and determination by Principal Reporter 

(1) This section applies where—  

(a)  the Principal Reporter receives in relation to a child— 

(i) notice under section 41 of the making of a child protection order, 

(ii) information from a local authority under section 58, 10 

(iii) information or a report from a constable under section 59,  

(iv) a section 60 statement, 

(v) evidence under section 61, 

(vi) information from a person under section 62, 

(vii) information from a constable under section 43(5) of the Criminal Procedure 15 
(Scotland) Act 1995 (c.46), or 

(b) it appears to the Principal Reporter that a child might be in need of protection, 
guidance, treatment or control. 

(2) The Principal Reporter must determine— 

(a) whether the Principal Reporter considers that a section 65 ground applies in 20 
relation to the child, and 

(b) if so, whether the Principal Reporter considers that it is necessary for a 
compulsory supervision order to be made in respect of the child. 

(3) The Principal Reporter may make any further investigations relating to the child that the 
Principal Reporter considers necessary. 25 

(4) The Principal Reporter may require a local authority to give the Principal Reporter a 
report on— 

(a) the child generally, 

(b) any particular matter relating to the child specified by the Principal Reporter. 

(5) A local authority may include in a report given to the Principal Reporter under 30 
subsection (4) information given to the local authority by another person. 

(6) The report may contain information in addition to any information given to the Principal 
Reporter under section 58. 

 
65 Meaning of “section 65 ground” 

(1) In this Act “section 65 ground”, in relation to a child, means any of the grounds 35 
mentioned in subsection (2). 

(2)  The grounds are that— 
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(a) the child is likely to suffer unnecessarily, or the health or development of the child 
is likely to be seriously impaired, due to a lack of parental care, 

(b) a schedule 1 offence has been committed in respect of the child, 

(c) the child has, or is likely to have, a close connection with a person who has 
committed a schedule 1 offence, 5 

(d) the child is, or is likely to become, a member of the same household as a child in 
respect of whom a schedule 1 offence has been committed, 

(e) the child is being, or is likely to be, exposed to persons whose conduct is (or has 
been) such that it is likely that— 

(i) the child will be abused or harmed, or  10 

(ii) the child’s health, safety or development will be seriously adversely 
affected, 

(f) the child has, or is likely to have, a close connection with a person who has 
carried out domestic abuse, 

(g) the child has, or is likely to have, a close connection with a person who has 15 
committed an offence under Part 1, 4 or 5 of the Sexual Offences (Scotland) Act 
2009 (asp 9), 

(h) the child is being provided with accommodation by a local authority under section 
25 of the 1995 Act and special measures are needed to support the child, 

(i) a permanence order is in force in respect of the child and special measures are 20 
needed to support the child, 

(j) the child has committed an offence, 

(k) the child has misused alcohol, 

(l) the child has misused a drug (whether or not a controlled drug), 

(m) the child’s conduct has had, or is likely to have, a serious adverse effect on the 25 
health, safety or development of the child or another person, 

(n) the child is beyond the control of a relevant person, 

(o) the child is of school age and has failed without reasonable excuse to attend 
regularly at school, 

(p) the child— 30 

(i) is being, or is likely to be, subjected to physical, emotional or other 
pressure to enter into a marriage or civil partnership, or 

(ii) is, or is likely to become, a member of the same household as such a child. 

(3) For the purposes of paragraphs (c), (f) and (g) of subsection (2), a child is to be taken to 
have a close connection with a person if— 35 

(a) the child is a member of the same household as the person, or 

(b) the child is not a member of the same household as the person but the child has 
significant contact with the person. 

(3A) The Scottish Ministers may by order— 

(a) amend subsection (2) by— 40 

(i) adding a ground, 
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(ii) removing a ground for the time being mentioned in it, or 

(iii) amending a ground for the time being mentioned in it, and 

(b) make such other amendments of this section as appear to the Scottish Ministers to 
be necessary or expedient in consequence of provision made under paragraph (a). 

(3B) An order under subsection (3A) is subject to the affirmative procedure. 5 

(4) In this section— 

“controlled drug” means a controlled drug as defined in section 2(1)(a) of the 
Misuse of Drugs Act 1971 (c.38), 

“permanence order” has the meaning given by section 80(2) of the Adoption and 
Children (Scotland) Act 2007 (asp 4), 10 

“schedule 1 offence” means an offence mentioned in Schedule 1 to the Criminal 
Procedure (Scotland) Act 1995 (c.46) (offences against children under 17 years of 
age to which special provisions apply). 

 
66 Determination under section 64: no referral to children’s hearing 

(1) This section applies where, having made a determination under section 64(2) in relation 15 
to a child, the Principal Reporter considers that— 

(a) none of the section 65 grounds applies in relation to the child, or 

(b) it is not necessary for a compulsory supervision order to be made in respect of the 
child. 

(2) If the child is being kept in a place of safety under section 63(2)(b) the Principal 20 
Reporter must direct that the child be released from the place of safety. 

(3) The Principal Reporter— 

(a) must inform the persons mentioned in subsection (4) of the determination and the 
fact that the question of whether a compulsory supervision order should be made 
in respect of the child will not be referred to a children’s hearing, and 25 

(b) may, if the Principal Reporter considers it appropriate, inform any other person of 
the determination and that fact. 

(4) Those persons are— 

(a) the child, 

(b) each relevant person in relation to the child,  30 

(c) the relevant local authority for the child, 

(d) any person specified in a child protection order in force in relation to the child 
under section 35(2)(a), 

(e) any person who has given the Principal Reporter— 

(i) notice under section 41 of a child protection order, 35 

(ii) information under section 58, 59, 62 or 64, 

(iii) a report under section 59 or 64, 

(iv) a section 60 statement, 

(v) evidence under section 61, or 
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(vi) information under section 43(5) of the Criminal Procedure (Scotland) Act 
1995 (c.46). 

(5) The Principal Reporter may refer the child to the relevant local authority for the child 
with a view to the authority’s making arrangements for the advice, guidance and 
assistance of the child and the child’s family in accordance with Chapter 1 of Part 2 of 5 
the 1995 Act (support for children and their families). 

(6) After complying with the requirements imposed by subsection (3)(a), the Principal 
Reporter must not refer the question of whether a compulsory supervision order should 
be made in respect of the child to a children’s hearing unless the Principal Reporter 
receives new information about the child. 10 

 
67 Determination under section 64: referral to children’s hearing 

(1) This section applies where, having made a determination under section 64(2) in relation 
to a child, the Principal Reporter considers that it is necessary for a compulsory 
supervision order to be made in respect of the child. 

(2) The Principal Reporter must arrange a children’s hearing for the purpose of deciding 15 
whether a compulsory supervision order should be made in respect of the child.  

(5) If the child is being kept in a place of safety under subsection (4) of section 43 of the 
Criminal Procedure (Scotland) Act 1995 (c.46) at the time the determination is made, 
the children’s hearing must be arranged to take place no later than the third day after the 
Principal Reporter receives the information under subsection (5) of that section. 20 

(6) If the Principal Reporter has required a local authority to give the Principal Reporter a 
report under section 64(4), the Principal Reporter may request additional information 
from the local authority. 

(7) If the Principal Reporter has not required a local authority to give the Principal Reporter 
a report under section 64(4), the Principal Reporter must require a local authority to give 25 
the Principal Reporter a report under that section. 

 
69 Requirement under Antisocial Behaviour etc. (Scotland) Act 2004 

(1) This section applies where— 

(a) under section 12(1A) of the Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8) 
the sheriff requires the Principal Reporter to arrange a children’s hearing in 30 
respect of a child, and 

(b) a compulsory supervision order is not in force in relation to the child. 

(2) This Act applies as if— 

(a) the requirement of the sheriff were a determination of the sheriff under section 
113 that the section 65 ground specified in the statement given to the Principal 35 
Reporter under section 12 of the Antisocial Behaviour etc. (Scotland) Act 2004 
was established in relation to the child, and 

(b) the sheriff had directed the Principal Reporter under section 113(2) to arrange a 
children’s hearing. 
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70 Case remitted under section 49 of Criminal Procedure (Scotland) Act 1995 

(1) This section applies where under section 49 of the Criminal Procedure (Scotland) Act 
1995 (c.46)— 

(a) a court remits a case to the Principal Reporter to arrange for the disposal of the 
case by a children’s hearing, and 5 

(b) a compulsory supervision order is not in force in relation to the child or person 
whose case is remitted. 

(2) A certificate signed by the clerk of the court stating that the child or person whose case 
is remitted has pled guilty to, or been found guilty of, the offence to which the case 
relates is conclusive evidence for the purposes of the children’s hearing that the offence 10 
was committed by the child or person. 

(3) This Act applies as if— 

(a) the plea of guilty, or the finding of guilt, were a determination of the sheriff under 
section 113 that the ground in section 65(2)(j) was established in relation to the 
child, and 15 

(b) the sheriff had directed the Principal Reporter under section 113(2) to arrange a 
children’s hearing. 

 
71 Child in place of safety: Principal Reporter’s powers 

(1) Subsection (2) applies where— 

(a) the Principal Reporter is required by section 67(2) to arrange a children’s hearing 20 
in relation to a child, and 

(b) the child is being kept in a place of safety under section 63(2)(b). 

(2) The Principal Reporter may direct— 

(a) that the child be released from the place of safety, or 

(b) that the child continue to be kept in the place of safety until the children’s hearing. 25 

 

PART 7 

ATTENDANCE AT CHILDREN’S HEARING 

72 Child’s duty to attend children’s hearing 

(1) This section applies where by virtue of this Act a children’s hearing is, or is to be, 
arranged in relation to a child. 30 

(2) The child must attend the children’s hearing unless the child is excused under subsection 
(3) or rules under section 170. 

(3) A children’s hearing may excuse the child from attending all or part of the children’s 
hearing if the children’s hearing is satisfied that— 

(a) the hearing relates to the ground mentioned in section 65(2)(b), (c), (d) or (g) and 35 
the attendance of the child at the hearing, or that part of the hearing, is not 
necessary for a fair hearing, 

(b) the attendance of the child at the hearing, or that part of the hearing, would place 
the child’s physical, mental or moral welfare at risk, or 
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(c) taking account of the child’s age and maturity, the child would not be capable of 
understanding what happens at the hearing or that part of the hearing. 

(4) Where the children’s hearing is a grounds hearing, the children’s hearing may excuse 
the child from attending during an explanation given in compliance with section 84(1) 
only if it is satisfied that, taking account of the child’s age and maturity, the child would 5 
not be capable of understanding the explanation. 

 
73 Relevant person’s duty to attend children’s hearing 

(1) This section applies where by virtue of this Act a children’s hearing is, or is to be, 
arranged in relation to a child. 

(2) Each relevant person in relation to the child who is notified of the children’s hearing by 10 
virtue of rules under section 170 must attend the children’s hearing unless the relevant 
person is— 

(a) excused under subsection (3) or rules under section 170, or 

(b) excluded from the children’s hearing under section 75(2). 

(3) A children’s hearing may excuse a relevant person from attending all or part of the 15 
children’s hearing if the children’s hearing is satisfied that— 

(a) it would be unreasonable to require the relevant person’s attendance at the hearing 
or that part of the hearing, or 

(b) the attendance of the relevant person at the hearing, or that part of the hearing, is 
unnecessary for the proper consideration of the matter before the hearing. 20 

(4) A relevant person who is required to attend a children’s hearing under subsection (2) 
and fails to do so commits an offence and is liable on summary conviction to a fine not 
exceeding level 3 on the standard scale. 

 
74 Power to proceed in absence of relevant person 

(1) This section applies where a relevant person in relation to a child is required by section 25 
73(2) to attend a children’s hearing and fails to do so. 

(2) The children’s hearing may, if it considers it appropriate to do so, proceed with the 
children’s hearing in the relevant person’s absence. 

 
75 Power to exclude relevant person from children’s hearing 

(1) This section applies where a children’s hearing is satisfied that the presence at the 30 
hearing of a relevant person in relation to the child— 

(a) is preventing the hearing from obtaining the views of the child, or 

(b) is causing, or is likely to cause, significant distress to the child. 

(2) The children’s hearing may exclude the relevant person from the children’s hearing for 
as long as is necessary. 35 

(3) After the exclusion has ended, the chairing member of the children’s hearing must 
explain to the relevant person what has taken place in the relevant person’s absence. 
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76 Power to exclude relevant person’s representative from children’s hearing 

(1) This section applies where a children’s hearing is satisfied that the presence at the 
hearing of a representative of a relevant person in relation to the child— 

(a) is preventing the hearing from obtaining the views of the child, or 

(b) is causing, or is likely to cause, significant distress to the child. 5 

(2) The children’s hearing may exclude the representative from the children’s hearing for as 
long as is necessary. 

(3) After the exclusion has ended, the chairing member of the children’s hearing must 
explain to the representative what has taken place in the representative’s absence. 

 
77 Rights of certain persons to attend children’s hearing 10 

(1) The following persons have a right to attend a children’s hearing— 

(a) the child (whether or not the child has been excused from attending), 

(b) a person representing the child, 

(c) a relevant person in relation to the child (unless that person is excluded under 
section 75(2)), 15 

(d) a person representing a relevant person in relation to the child (unless that person 
is excluded under section 76(2)), 

(e) the Principal Reporter, 

(f) if a safeguarder is appointed under this Act in relation to the child, the 
safeguarder, 20 

(g) a member of the Administrative Justice and Tribunals Council or the Scottish 
Committee of that Council (acting in that person’s capacity as such), 

(h) a member of an area support team (acting in that person’s capacity as such), 

(i) subject to subsection (5), a representative of a newspaper or news agency. 

(2) No other person may attend a children’s hearing unless— 25 

(a) the person’s attendance at the hearing is considered by the chairing member of the 
children’s hearing to be necessary for the proper consideration of the matter 
before the children’s hearing, 

(b) the person is otherwise granted permission to attend by the chairing member of 
the children’s hearing, or 30 

(c) the person is authorised or required to attend by virtue of rules under section 170. 

(3) The chairing member may not grant permission to a person under subsection (2)(b) if 
the child or a relevant person in relation to the child objects to the person attending the 
children’s hearing. 

(4) The chairing member must take all reasonable steps to ensure that the number of persons 35 
present at a children’s hearing at the same time is kept to a minimum. 

(5) The children’s hearing may exclude a representative of a newspaper or news agency 
from any part of the hearing where it is satisfied that— 

(a) it is necessary to do so to obtain the views of the child, or 
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(b) the presence of that person is causing, or is likely to cause, significant distress to 
the child. 

(6) Where a person is excluded under subsection (5), after the exclusion has ended, the 
chairing member may explain to the person, where appropriate to do so, the substance of 
what has taken place in the person’s absence. 5 

 

PART 8 

PRE-HEARING PANEL 

78 Referral of certain matters for pre-hearing determination 

(1) This section applies where a children’s hearing is to be held in relation to a child by 
virtue of section 67(2) or Part 9 to 11 or 13. 10 

(2) The Principal Reporter— 

(a) must refer the matter of whether a particular individual should be deemed to be a 
relevant person in relation to the child for determination by three members of the 
Children’s Panel selected by the National Convener (a “pre-hearing panel”) if 
requested to do so by— 15 

(i) the individual in question, 

(ii) the child, or 

(iii) a relevant person in relation to the child, 

(b) may refer that matter for determination by a pre-hearing panel on the Principal 
Reporter’s own initiative, 20 

(c) may refer a matter of a type mentioned in subsection (3) for determination by a 
pre-hearing panel— 

(i) on the Principal Reporter’s own initiative, or  

(ii) following a request to the Principal Reporter from the child, a relevant 
person in relation to the child, or if a safeguarder has been appointed for the 25 
child, the safeguarder.  

(3) Those matters are— 

(a) whether the child should be excused from attending the children’s hearing, 

(b) whether a relevant person in relation to the child should be excused from 
attending the children’s hearing, 30 

(c) whether it is likely that the children’s hearing will consider making a compulsory 
supervision order including a secure accommodation authorisation in relation to 
the child, 

(d) a matter specified in rules under section 170(2)(za). 

(3A) For the purposes of subsection (3)(a), the pre-hearing panel may excuse the child from 35 
attending the children’s hearing only if— 

(a) the pre-hearing panel is satisfied that any of paragraphs (a) to (c) of section 72(3) 
applies, or 

(b) the child may be excused under rules under section 170. 
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(3B) For the purposes of subsection (3)(b), the pre-hearing panel may excuse a relevant 

person in relation to the child from attending the children’s hearing only if— 

(a) the pre-hearing panel is satisfied that section 73(3)(a) or (b) applies, or 

(b) the relevant person may be excused under rules under section 170. 

(4) A member of the Children’s Panel selected for a pre-hearing panel may (but need not) 5 
be a member of the children’s hearing. 

 
79 Determination of matter referred under section 78 

(1) This section applies where the Principal Reporter refers a matter to a pre-hearing panel 
under section 78(2). 

(2) The Principal Reporter must arrange a meeting of the pre-hearing panel for a date before 10 
the date fixed for the children’s hearing. 

(3) If it is not practicable for the Principal Reporter to comply with subsection (2), the 
children’s hearing must determine the matter referred at the beginning of the children’s 
hearing. 

 
80 Determination of claim that person be deemed a relevant person 15 

(1) This section applies where a matter mentioned in section 78(2)(a) (a “relevant person 
claim”) is referred to a meeting of a pre-hearing panel or a children’s hearing.  

(2) Where the relevant person claim is referred along with any other matter, the pre-hearing 
panel or children’s hearing must determine the relevant person claim before determining 
the other matter. 20 

(3) The pre-hearing panel or children’s hearing must deem the individual to be a relevant 
person if they consider that the individual has (or has recently had) a significant 
involvement in the upbringing of the child. 

(4) Where the pre-hearing panel or children’s hearing deems the individual to be a relevant 
person, the individual is to be treated as a relevant person for the purposes of Parts 7 to 25 
15, 17 and 18 in so far as they relate to— 

(a) the children’s hearing, 

(b) any subsequent children’s hearing under Part 11, 

(ba) any pre-hearing panel held in connection with a children’s hearing mentioned in 
paragraph (a), (b) or (d), 30 

(c) any compulsory supervision order, interim compulsory supervision order, medical 
examination order, or warrant to secure attendance made by— 

(i) a hearing mentioned in paragraph (a) or (b), 

(ii) the sheriff in any court proceedings falling within paragraph (e), 

(d) any children’s hearing held for the purposes of reviewing a compulsory 35 
supervision order falling within paragraph (c), 

(e) any court proceedings held in connection with a hearing mentioned in paragraph 
(a), (b) or (d), 

(f) any court proceedings held in connection with an order or warrant falling within 
paragraph (c), 40 
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(g) the implementation of an order or warrant falling within paragraph (c). 

 
80A Appointment of safeguarder 

(1) A pre-hearing panel may appoint a safeguarder for the child to whom the children’s 
hearing relates. 

(2) A pre-hearing panel must record an appointment made under subsection (1). 5 

(3) If a pre-hearing panel appoints a safeguarder, it must give reasons for the decision. 

(4) Subsection (1) does not apply where a safeguarder has already been appointed by virtue 
of this section or section 29. 

(5) A safeguarder appointed under this section is to be treated for the purposes of this Act 
(other than this section) as being appointed by a children’s hearing by virtue of section 10 
29. 

 

PART 9 

CHILDREN’S HEARING 

Key definitions 

97 Meaning of “compulsory supervision order” 15 

(1) In this Act, “compulsory supervision order”, in relation to a child, means an order— 

(a) including any of the measures mentioned in subsection (2),  

(b) specifying a local authority which is to be responsible for giving effect to the 
measures included in the order (the “implementation authority”), and 

(c) having effect for the relevant period.  20 

(2) The measures are— 

(a) a requirement that the child reside at a specified place, 

(b) a direction authorising the person who is in charge of a place specified under 
paragraph (a) to restrict the child’s liberty to the extent that the person considers 
appropriate having regard to the measures included in the order, 25 

(c) a prohibition on the disclosure (whether directly or indirectly) of a place specified 
under paragraph (a), 

(d) a movement restriction condition, 

(e) a secure accommodation authorisation, 

(f) subject to section 177, a requirement that the implementation authority arrange— 30 

(i) a specified medical or other examination of the child, or 

(ii) specified medical or other treatment for the child, 

(g) a direction regulating contact between the child and a specified person or class of 
person, 

(h) a requirement that the child comply with any other specified condition, 35 

(i) a requirement that the implementation authority carry out specified duties in 
relation to the child. 
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(3) A children’s hearing and the sheriff must, when making a compulsory supervision order 

in relation to a child, consider whether to include in the order a measure of the type 
mentioned in subsection (2)(g). 

(4) A compulsory supervision order may include a movement restriction condition only if— 

(a) one or more of the conditions mentioned in subsection (6) applies, and  5 

(b) the children’s hearing or, as the case may be, the sheriff is satisfied that it is 
necessary to include a movement restriction condition in the order. 

(5) A compulsory supervision order may include a secure accommodation authorisation 
only if— 

(a) the order contains a requirement of the type mentioned in subsection (2)(a) which 10 
requires the child to reside at— 

(i) a residential establishment which contains both secure accommodation and 
accommodation which is not secure accommodation, or 

(ii) two or more residential establishments, one of which contains 
accommodation which is not secure accommodation, 15 

(b) one or more of the conditions mentioned in subsection (6) applies, and 

(c) having considered the other options available (including a movement restriction 
condition) the children’s hearing or, as the case may be, the sheriff is satisfied that 
it is necessary to include a secure accommodation authorisation in the order.  

(6) The conditions are— 20 

(a) that the child has previously absconded and is likely to abscond again and, if the 
child were to abscond, it is likely that the child’s physical, mental or moral 
welfare would be at risk, 

(b) that the child is likely to engage in self-harming conduct, 

(c) that the child is likely to cause injury to another person. 25 

(7) In subsection (1), “relevant period” means the period beginning with the making of the 
order and ending with— 

(a) where the order has not been continued, whichever of the following first occurs— 

(i) the day one year after the day on which the order is made, 

(ii) the day on which the child attains the age of 18 years, 30 

(b) where the order has been continued, whichever of the following first occurs— 

(i) the end of the period for which the order was last continued, 

(ii) the day on which the child attains the age of 18 years. 

(8) In subsection (2)— 

“medical” includes psychological, 35 

“specified” means specified in the order. 

 
98 Meaning of “movement restriction condition” 

In this Act, “movement restriction condition”, in relation to a child, means— 
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(a) a restriction on the child’s movements in a way specified in the movement 
restriction condition, and 

(b) a requirement that the child comply with arrangements specified in the movement 
restriction condition for monitoring compliance with the restriction. 

 
99 Meaning of “secure accommodation authorisation” 5 

In this Act, “secure accommodation authorisation”, in relation to a child, means an 
authorisation enabling the child to be placed and kept in secure accommodation within a 
residential establishment. 

 
100 Meaning of “interim compulsory supervision order” 

(1) In this Act “interim compulsory supervision order”, in relation to a child, means an 10 
order— 

(a) including any of the measures mentioned in section 97(2), 

(b) specifying a local authority which is to be responsible for giving effect to the 
measures included in the order (“the implementation authority”), and 

(c) having effect for the relevant period.  15 

(2) An interim compulsory supervision order may, instead of specifying a place or places at 
which the child is to reside under section 97(2)(a), specify that the child is to reside at 
any place of safety away from the place where the child predominantly resides. 

(3) In subsection (1), “relevant period” means the period beginning with the making of the 
order and ending with whichever of the following first occurs— 20 

(a) the next children’s hearing arranged in relation to the child, 

(aa) the disposal by the sheriff of an application under Part 10 relating to the child, 

(b) a day specified in the order, 

(c) the expiry of the period of 22 days beginning on the day on which the order is 
made. 25 

(4) Subsections (3) to (6) (except subsection (5)(a)) of section 97 apply to an interim 
compulsory supervision order as they apply to a compulsory supervision order. 

 
101 Meaning of “medical examination order” 

(1) In this Act “medical examination order”, in relation to a child, means an order 
authorising for the relevant period any of the measures mentioned in subsection (2). 30 

(2) The measures are— 

(a) a requirement that the child attend or reside at a specified clinic, hospital or other 
establishment, 

(b) subject to section 177, a requirement that a specified local authority arrange a 
specified medical examination of the child, 35 

(c) a prohibition on the disclosure (whether directly or indirectly) of a place specified 
under paragraph (a), 

(d) a secure accommodation authorisation, 
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(e) a direction regulating contact between the child and a specified person or class of 

person, 

(f) any other specified condition appearing to the children’s hearing to be appropriate 
for the purposes of ensuring that the child complies with the order. 

(3) A medical examination order may include a secure accommodation authorisation only 5 
if— 

(a) the order authorises the keeping of the child in a residential establishment, 

(b) one of the conditions mentioned in subsection (4) applies, and 

(c) having considered the other options available the children’s hearing is satisfied 
that it is necessary to do so. 10 

(4) The conditions are— 

(a) that the child has previously absconded and is likely to abscond again and, if the 
child were to abscond, it is likely that the child’s physical, mental or moral 
welfare would be at risk, 

(b) that the child is likely to engage in self-harming conduct, 15 

(c) that the child is likely to cause injury to another person. 

(5) In this section— 

“medical” includes psychological, 

“relevant period”, in relation to a medical examination order, means the period 
beginning with the making of the order and ending with whichever of the 20 
following first occurs— 

(a) the beginning of the next children’s hearing arranged in relation to the 
child, 

(b) a day specified in the order, 

(c) the expiry of the period of 22 days beginning on the day on which the order 25 
is made, 

“specified” means specified in the order. 

 
102 Meaning of “warrant to secure attendance” 

(1) In this Act, “warrant to secure attendance”, in relation to a child, means a warrant 
effective for the relevant period— 30 

(a) authorising an officer of law— 

(i) to search for and apprehend the child, 

(ii) to take the child to, and detain the child in, a place of safety, 

(iii) to bring the child before the relevant proceedings, and 

(v) so far as is necessary for the execution of the warrant, to break open shut 35 
and lockfast places, 

(b) prohibiting disclosure (whether directly or indirectly) to any person specified in 
the warrant of the place of safety. 

(2) A warrant to secure attendance may include a secure accommodation authorisation but 
only if— 40 
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(a) the warrant authorises the keeping of the child in a residential establishment, 

(b) one or more of the conditions mentioned in subsection (3) applies, and 

(c) having considered the other options available the children’s hearing or sheriff is 
satisfied that it is necessary to do so. 

(3) The conditions are— 5 

(a) that the child has previously absconded and is likely to abscond again and, if the 
child were to abscond, it is likely that the child’s physical, mental or moral 
welfare would be at risk, 

(b) that the child is likely to engage in self-harming conduct, 

(c) that the child is likely to cause injury to another person. 10 

(4) In this section— 

“relevant period”, in relation to a warrant to secure attendance, means— 

(a) where the warrant is granted by a children’s hearing, the period beginning 
with the granting of the warrant and ending with the earlier of— 

(i) the beginning of the relevant proceedings, or 15 

(ii) the expiry of the period of 7 days beginning with the day on which the 
child is first detained in pursuance of the warrant, 

(aa) where the warrant is granted by the sheriff under section 106(8), the period 
beginning with the granting of the warrant and ending with the earlier of— 

(i) the beginning of the continued hearing, or 20 

(ii) the expiry of the period of 14 days beginning with the day on which 
the child is first detained in pursuance of the warrant, 

(b) where the warrant is granted by the sheriff under any other provision in 
respect of attendance at proceedings under Part 10, the period beginning 
with the granting of the warrant and ending with the earlier of— 25 

(i) the beginning of the relevant proceedings, or 

(ii) the expiry of the period of 14 days beginning with the day on which 
the child is first detained in pursuance of the warrant, 

(c) where the warrant is granted by the sheriff in respect of attendance at a 
children’s hearing arranged by virtue of section 113, 117, 119(2)(b) or 30 
151(3)(a), the period beginning with the granting of the warrant and ending 
with the earlier of— 

(i) the beginning of the relevant proceedings, or 

(ii) the expiry of the period of 7 days beginning with the day on which the 
child is first detained in pursuance of the warrant, 35 

“relevant proceedings”, in relation to a warrant to secure attendance, means the 
children’s hearing or, as the case may be, proceedings before the sheriff in respect 
of which it is granted. 
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Statement of grounds 

81 Principal Reporter’s duty to prepare statement of grounds 

(1) This section applies where the Principal Reporter is required by virtue of section 67(2) 
to arrange a children’s hearing in relation to a child. 

(2) The Principal Reporter must prepare the statement of grounds. 5 

(3) In this Act “statement of grounds”, in relation to a child, means a statement setting 
out— 

(a) which of the section 65 grounds the Principal Reporter believes applies in relation 
to the child, and 

(b) the facts on which that belief is based. 10 

 
Special case 

83 Review to be carried out where compulsory supervision order already in force 

(1) Subsection (2) applies where— 

(a) the Principal Reporter arranges a children’s hearing under section 67(2) in relation 
to a child, and 15 

(b) a compulsory supervision order is already in force in relation to the child. 

(2) The children’s hearing must review the order under section 135 before proceeding under 
section 84. 

 
Grounds hearing 

84 Grounds to be put to child and relevant person 20 

(1) At the opening of a children’s hearing arranged by virtue of section 67(2) or 95A(2) (the 
“grounds hearing”) the chairing member must— 

(a) explain to the child and each relevant person in relation to the child each section 
65 ground that is specified in the statement of grounds, and 

(b) ask them whether they accept that each ground applies in relation to the child. 25 

(2) This section is subject to section 93. 

 
85 Grounds accepted: powers of grounds hearing 

(1) This section applies where the child and (subject to sections 73 and 74) each relevant 
person in relation to the child accept each ground specified in the statement of grounds. 

(2) If the grounds hearing considers that it is appropriate to do so, the grounds hearing may 30 
defer making a decision on whether to make a compulsory supervision order until a 
subsequent children’s hearing. 

(3) If the grounds hearing does not exercise the power conferred by subsection (2) the 
grounds hearing must— 

(a) if satisfied that it is necessary to do so for the protection, guidance, treatment or 35 
control of the child, make a compulsory supervision order, or 

(b) if not so satisfied, discharge the referral. 
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86 Some grounds accepted 

(1) This section applies where at least one of the grounds specified in the statement of 
grounds is accepted by the child and (subject to sections 73 and 74) each relevant person 
in relation to the child. 

(2) The grounds hearing must consider whether it is appropriate to make a decision on 5 
whether to make a compulsory supervision order on the basis of the ground or grounds 
that have been accepted. 

(3) If the grounds hearing considers that it is appropriate to make that decision, section 
85(2) and (3) apply. 

(4) If the grounds hearing considers that it is not appropriate to make that decision, section 10 
89 applies. 

 
88 Powers of grounds hearing on deferral 

(1) This section applies where under section 85(2) the grounds hearing defers making a 
decision in relation to a child until a subsequent children’s hearing. 

(2) If the grounds hearing considers that the nature of the child’s circumstances is such that 15 
for the protection, guidance, treatment or control of the child it is necessary as a matter 
of urgency that an interim compulsory supervision order be made, the grounds hearing 
may make an interim compulsory supervision order in relation to the child. 

(3) If the grounds hearing considers that it is necessary to do so for the purpose of obtaining 
any further information, or carrying out any further investigation, that is needed before 20 
the subsequent children’s hearing, the hearing may make a medical examination order. 

 
89 Some grounds not accepted: application to sheriff or discharge 

(1) The grounds hearing must— 

(a) direct the Principal Reporter to make an application to the sheriff for a 
determination on whether each ground that is not accepted by the child and 25 
(subject to sections 73 and 74) each relevant person in relation to the child is 
established, or 

(b) discharge the referral. 

(2) Subsections (2A) and (4) apply if the grounds hearing gives a direction under subsection 
(1)(a). 30 

(2A) The chairing member must— 

(a) explain the purpose of the application to the child and (subject to sections 73 and 
74) each relevant person in relation to the child, and 

(b) inform the child that the child is obliged to attend the hearing before the sheriff 
unless excused by the sheriff. 35 

(4) If the grounds hearing considers that the nature of the child’s circumstances is such that 
for the protection, guidance, treatment or control of the child it is necessary as a matter 
of urgency that an interim compulsory supervision order be made, the grounds hearing 
may make an interim compulsory supervision order in relation to the child. 
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90 No grounds accepted 

 Where none of the grounds in the statement of grounds is accepted by the child and 
(subject to sections 73 and 74) each relevant person in relation to the child, section 89 
applies. 

 
93 Child or relevant person unable to understand grounds 5 

(1) Subsection (2) applies where the grounds hearing is satisfied that the child or a relevant 
person in relation to the child— 

(a) would not be capable of understanding an explanation given in compliance with 
section 84(1) in relation to a ground, or 

(b) has not understood the explanation given in compliance with section 84(1) in 10 
relation to a ground. 

(2) The grounds hearing must— 

(a) direct the Principal Reporter to make an application to the sheriff to determine 
whether the ground is established, or 

(c) discharge the referral in relation to the ground. 15 

(3) In the case mentioned in subsection (1)(a), the chairing member need not comply with 
section 84(1) in relation to that ground as respects the person who would not be capable 
of understanding an explanation of the ground. 

(4) If the grounds hearing gives a direction under subsection (2)(a), the chairing member 
must— 20 

(a) in so far as is reasonably practicable comply with the requirement in paragraph (a) 
of section 89(2A), and 

(b) comply with the requirement in paragraph (b) of that section. 

(5) If the grounds hearing gives a direction under subsection (2)(a), section 89(4) applies. 

 
95A Child fails to attend grounds hearing 25 

(1) This section applies where— 

(a) a child fails to attend a grounds hearing arranged by virtue of section 67(2) or 
subsection (2), and 

(b) the child was not excused from attending the grounds hearing. 

(2) The grounds hearing may require the Principal Reporter to arrange another grounds 30 
hearing. 

(3) Section 89(4) applies. 

 
Children’s hearing to consider need for further interim order 

96 Children’s hearing to consider need for further interim compulsory supervision 
order 35 

(1) This section applies where— 

(a) under section 89(4) a grounds hearing makes an interim compulsory supervision 
order in relation to a child, and 
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(b) the order will cease to have effect before the disposal of the application to the 
sheriff to which it relates. 

(2) The Principal Reporter may arrange a children’s hearing for the purpose of considering 
whether a further interim compulsory supervision order should be made in relation to 
the child. 5 

(2A) If the children’s hearing is satisfied that the nature of the child’s circumstances is such 
that for the protection, guidance, treatment or control of the child it is necessary that a 
further interim supervision treatment order be made, the children’s hearing may make a 
further interim supervision treatment order in relation to the child. 

(3) The children’s hearing may not make a further interim compulsory supervision order in 10 
relation to the child if the effect of the order would be that the child would be subject to 
an interim compulsory supervision order for a continuous period of more than 66 days. 

 

PART 10 

PROCEEDINGS BEFORE SHERIFF 

Application for extension or variation of interim compulsory supervision order 15 

103 Application for extension or variation of interim compulsory supervision order 

(1) This section applies where— 

(a) a child is subject to an interim compulsory supervision order (“the current order”), 
and 

(b) by virtue of section 96(3) a children’s hearing would be unable to make a further 20 
interim compulsory supervision order. 

(2) The Principal Reporter may, before the expiry of the current order, apply to the sheriff 
for an extension of the order. 

(3) The Principal Reporter may, at the same time as applying for an extension of the current 
order, apply to the sheriff for the order to be varied. 25 

(4) The current order may be extended, or extended and varied, only if the sheriff is 
satisfied that the nature of the child’s circumstances is such that for the protection, 
guidance, treatment or control of the child it is necessary that the current order be 
extended or extended and varied. 

(5) An extended order, or extended and varied order, ceases to have effect on the earliest 30 
of— 

(a) the disposal by the sheriff of the application under this Part relating to the child, 

(b) a day specified in the extended order or extended and varied order, or 

(c) the expiry of the period of 22 days beginning on the day on which the extended 
order, or extended and varied order, is made. 35 

 
103A Further extension or variation of interim compulsory supervision order 

(1) This section applies where an interim compulsory supervision order is— 

(a) extended, or extended and varied, under section 103(4), or 

(b) further extended, or further extended and varied, under subsection (4). 
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(2) The Principal Reporter may, before the expiry of the order, apply to the sheriff for a 

further extension of the order. 

(3) The Principal Reporter may, at the same time as applying for a further extension of the 
order, apply to the sheriff for the order to be varied. 

(4) The sheriff may further extend, or further extend and vary, the order if the sheriff is 5 
satisfied that the nature of the child’s circumstances is such that for the protection, 
guidance, treatment or control of the child it is necessary that the order be further 
extended or, as the case may be, further extended and varied. 

(5) An order that is further extended, or further extended and varied, ceases to have effect 
on the occurrence of whichever of the following first occurs— 10 

(a) the disposal by the sheriff of the application under this Part relating to the child, 

(b) a day specified in the order, or 

(c) the expiry of the period of 22 days beginning with the day on which the order is 
further extended or, as the case may be, further extended and varied. 

 
Power to make interim compulsory supervision order 15 

103B Sheriff’s power to make interim compulsory supervision order 

(1) This section applies where— 

(a) a child is not subject to an interim compulsory supervision order, and 

(b) an application to the sheriff under this Part relating to the child has been made but 
not determined. 20 

(2) If the sheriff is satisfied that the nature of the child’s circumstances is such that for the 
protection, guidance, treatment or control of the child it is necessary that an interim 
compulsory supervision order be made, the sheriff may make an interim compulsory 
supervision order in relation to the child. 

(3) An order under this section ceases to have effect on the occurrence of whichever of the 25 
following first occurs— 

(a) the disposal by the sheriff of the application, or 

(b) the expiry of the period of 22 days beginning with the day on which the order is 
made. 

 
Application to establish grounds 30 

104 Hearing of application 

(1) This section applies where an application is made to the sheriff by virtue of section 
89(1)(a) or 93(2)(a). 

(2) The application must be heard not later than 28 days after the day on which the 
application is lodged. 35 

(3) The application must not be heard in open court. 

 
105 Jurisdiction and standard of proof: offence ground 

(1) This section applies where an application is to be made to the sheriff to determine 
whether the ground mentioned in section 65(2)(j) is established in relation to a child. 
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(2) The application must be made to the sheriff who would have jurisdiction if the child 
were being prosecuted for the offence or offences. 

(3) The standard of proof in relation to the ground is that which applies in criminal 
proceedings. 

(4) It is immaterial whether the application also relates to other section 65 grounds. 5 

 
106 Child’s duty to attend hearing unless excused 

(1) This section applies where an application is made to the sheriff by virtue of section 
89(1)(a) or 93(2)(a). 

(2) The child to whom the application relates must attend the hearing of the application 
unless the child is excused from doing so under subsection (3). 10 

(3) The sheriff may excuse the child from attending all or part of the hearing of the 
application where— 

(a) the hearing relates to the ground mentioned in section 65(2)(b), (c), (d) or (g) and 
the attendance of the child at the hearing, or that part of the hearing, is not 
necessary for a fair hearing, 15 

(b) the attendance of the child at the hearing, or that part of the hearing, would place 
the child’s physical, mental or moral welfare at risk, or 

(c) taking account of the child’s age and maturity, the child would not be capable of 
understanding what happens at the hearing or that part of the hearing. 

(4) The child may attend the hearing of the application even if the child is excused from 20 
doing so under subsection (3). 

(5) If the child is not excused from attending the hearing but the child does not attend the 
sheriff may grant a warrant to secure attendance in relation to the child. 

(7) Subsection (8) applies if— 

(a) the hearing of the application is to be continued to another day, and 25 

(b) the sheriff is satisfied that there is reason to believe that the child will not attend 
on that day. 

(8) The sheriff may grant a warrant to secure attendance in relation to the child. 

 
107 Child and relevant person: representation at hearing 

(1) This section applies where an application is made to the sheriff by virtue of section 30 
89(1)(a) or 93(2)(a). 

(2) The child may be represented at the hearing of the application by another person.  

(3) A relevant person in relation to the child may be represented at the hearing of the 
application by another person. 

(4) A person representing the child or relevant person at the hearing need not be a solicitor 35 
or advocate. 

 
108 Safeguarder 

(1) If a safeguarder has been appointed by the children’s hearing under section 29 the 
sheriff may confirm the appointment in relation to the proceedings under this Part. 
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(2)  If a safeguarder has not been appointed by the children’s hearing, the sheriff may 

appoint a safeguarder in relation to the proceedings under this Part. 

 
Ground accepted before application determined 

109 Application by virtue of section 89: ground accepted before determination 

(1) This section applies where— 5 

(a) an application is made to the sheriff by virtue of section 89(1)(a) in relation to a 
ground, and 

(b) before the application is determined, the ground is accepted by the child and each 
relevant person in relation to the child who is present at the hearing before the 
sheriff. 10 

(2) Unless the sheriff is satisfied in all the circumstances that evidence in relation to the 
ground should be heard, the sheriff must— 

(a) dispense with hearing such evidence, and  

(b) determine that the ground is established. 

 
110 Application by virtue of section 93: ground accepted by relevant person before 15 

determination  

(1) This section applies where— 

(a) an application to the sheriff is made by virtue of section 93(2)(a) in relation to a 
ground on the basis that the child would not understand, or has not understood, an 
explanation given in compliance with section 84(1)(a), and 20 

(b) before the application is determined the ground is accepted by each relevant 
person in relation to the child who is present at the hearing before the sheriff. 

(2) The sheriff may determine the application without a hearing unless— 

(a) a person mentioned in subsection (3) requests that a hearing be held, or 

(b) the sheriff considers that it would not be appropriate to determine the application 25 
without a hearing. 

(3) The persons are— 

(a) the child, 

(b) a relevant person in relation to the child, 

(c) if a safeguarder has been appointed, the safeguarder, 30 

(d) the Principal Reporter. 

(4) If the sheriff determines the application without a hearing, the sheriff must do so before 
the expiry of the period of 7 days beginning with the day on which the application is 
made. 

 
Withdrawal of application: termination of orders etc. 35 

111 Withdrawal of application: termination of orders etc. by Principal Reporter 

(1) This section applies where— 
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(a) the Principal Reporter makes an application to the sheriff by virtue of section 
89(1)(a) or 93(2)(a), and 

(b) before the application is determined, due to a change of circumstances or 
information becoming available to the Principal Reporter, the Principal Reporter 
no longer considers that a compulsory supervision order should be made in 5 
relation to the child. 

(2) The Principal Reporter must withdraw the application. 

(3) If an interim compulsory supervision order or a warrant to secure attendance is in force 
in relation to the child, the order or, as the case may be, warrant ceases to have effect on 
the withdrawal of the application. 10 

 
Determination of application 

112 Determination: ground not established 

(1) This section applies where the sheriff determines that the ground to which the 
application relates is not established. 

(2) The sheriff must— 15 

(a) dismiss the application, and 

(b) discharge the referral to the children’s hearing in relation to the ground. 

 
113 Determination: ground established 

(1) This section applies where the sheriff determines that the ground to which the 
application relates is established. 20 

(2) The sheriff must direct the Principal Reporter to arrange a children’s hearing to decide 
whether to make a compulsory supervision order in relation to the child. 

(3) If the sheriff is satisfied that the nature of the child’s circumstances is such that for the 
protection, guidance, treatment or control of the child it is necessary as a matter of 
urgency that an interim compulsory supervision order be made, the sheriff may make an 25 
interim compulsory supervision order in relation to the child. 

(4) If the sheriff is satisfied that there is reason to believe that the child would not otherwise 
attend the children’s hearing, the sheriff may grant a warrant to secure attendance. 

(5) If the sheriff makes an interim compulsory supervision order under subsection (3) 
specifying that the child is to reside at a place of safety, the children’s hearing must be 30 
arranged to take place no later than the third day after the day on which the child begins 
to reside at the place of safety. 

 
Review of sheriff’s determination 

114 Application for review of grounds determination 

(1) This section applies where the sheriff makes a determination under section 113 that a 35 
section 65 ground (other than the ground mentioned in section 65(2)(j) if the case was 
remitted to the Principal Reporter under section 49 of the Criminal Procedure (Scotland) 
Act 1995) is established in relation to a child (a “grounds determination”). 

(2) A person mentioned in subsection (3) may apply to the sheriff for a review of the 
grounds determination. 40 
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(3) The persons are— 

(a) the person who is the subject of the grounds determination (even if that person is 
no longer a child), 

(b) a person who is, or was at the time the grounds determination was made, a 
relevant person in relation to the child. 5 

 
115 Sheriff: review or dismissal of application 

(1) This section applies where an application is made under section 114. 

(2) If subsection (3) applies the sheriff must review the grounds determination. 

(3) This subsection applies if— 

(a) there is evidence in relation to the ground that was not considered by the sheriff 10 
when making the grounds determination, 

(b) the evidence would have been admissible, 

(c) there is a reasonable explanation for the failure to lead that evidence before the 
grounds determination was made, and 

(d) the evidence is significant and relevant to the question of whether the grounds 15 
determination should have been made. 

(4) If subsection (3) does not apply, the sheriff must dismiss the application. 

 
115A Child’s duty to attend review hearing unless excused 

(1) This section applies where— 

(a) a hearing is to be held by virtue of section 115(2) for the purpose of reviewing a 20 
grounds determination, and 

(b) the person who is the subject of the grounds determination is a child. 

(2) The child must attend the hearing unless the child is excused by the sheriff on a ground 
mentioned in section 106(3). 

(3) The child may attend the hearing even if the child is excused under subsection (2). 25 

 
115B Child and relevant person: representation at review hearing 

(1) This section applies where a hearing is to be held by virtue of section 115(2) for the 
purpose of reviewing a grounds determination. 

(2) The person who is the subject of the grounds determination (“P”) may be represented at 
the hearing by another person. 30 

(3) A relevant person in relation to P (or, where P is no longer a child, a person who was a 
relevant person in relation to P at the time the grounds determination was made) may be 
represented at the hearing by another person. 

(4) A person representing P or the relevant person (or person who was a relevant person) at 
the hearing need not be a solicitor or advocate. 35 
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116 Sheriff’s powers on review of grounds determination 

(1) This section applies where the sheriff reviews a grounds determination by virtue of 
section 115(2). 

(2) If the sheriff is satisfied that the section 65 ground to which the application relates is 
established, the sheriff must refuse the application. 5 

(3) If the sheriff determines that the ground to which the application relates is not 
established, the sheriff must— 

(a) recall the grounds determination, and 

(b) make an order discharging (wholly or to the extent that it relates to the ground) the 
referral of the child to the children’s hearing. 10 

 
117 Recall of grounds determination: sheriff’s power to refer other grounds to 

children’s hearing 

(1) This section applies where— 

(a) the sheriff makes an order under section 116(3), but 

(b) another section 65 ground specified in the same statement of grounds that gave 15 
rise to the grounds determination is accepted or established. 

(2) If the person to whom the grounds determination relates is still a child, the sheriff 
must— 

(a) if a compulsory supervision order is in force in relation to the child, require a 
review of the compulsory supervision order, 20 

(b) otherwise, direct the Principal Reporter to arrange a children’s hearing for the 
purpose of considering whether a compulsory supervision order should be made in 
relation to the child. 

(3) If the sheriff is satisfied that the nature of the child’s circumstances is such that for the 
protection, guidance, treatment or control of the child it is necessary as a matter of 25 
urgency that an interim compulsory supervision order be made, the sheriff may make an 
interim compulsory supervision order in relation to the child.  

(4) If the sheriff is satisfied that there is reason to believe that the child would not otherwise 
attend the children’s hearing, the sheriff may grant a warrant to secure attendance. 

 
118 Recall of grounds determination: sheriff’s powers where no section 65 grounds 30 

accepted or established 

(1) This section applies where— 

(a) the sheriff makes an order under section 116(3), and 

(b) none of the other section 65 grounds specified in the statement of grounds that 
gave rise to the grounds determination is accepted or established. 35 

(2) The sheriff must— 

(a) terminate any compulsory supervision order that is in effect in relation to the 
person who is the subject of the grounds determination, and 

(b) if that person is still a child, consider whether the child will require supervision or 
guidance. 40 
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(3) Where that person is still a child and the sheriff considers that the child will require 

supervision or guidance, the sheriff must order the relevant local authority for the child 
to provide it. 

(4) Where the sheriff makes such an order, the relevant local authority for the child must 
give such supervision or guidance as the child will accept. 5 

 
119 New section 65 ground established: sheriff to refer to children’s hearing 

(1) This section applies where— 

(a) by virtue of section 114 the sheriff is reviewing a grounds determination, and 

(b) the sheriff is satisfied that there is sufficient evidence to establish a section 65 
ground that is not specified in the statement of grounds that gave rise to the 10 
grounds determination. 

(2) The sheriff must— 

(a) determine that the ground is established, and 

(b) if the person to whom the grounds determination relates is still a child— 

(i) if a compulsory supervision order is in force in relation to the child, require 15 
a review of the compulsory supervision order, 

(ii) otherwise, direct the Principal Reporter to arrange a children’s hearing for 
the purpose of considering whether a compulsory supervision order should 
be made in relation to the child. 

(3) If the sheriff is satisfied that the nature of the child’s circumstances is such that for the 20 
protection, guidance, treatment or control of the child it is necessary as a matter of 
urgency that an interim compulsory supervision order be made, the sheriff may make an 
interim compulsory supervision order in relation to the child. 

(4) If the sheriff is satisfied that there is reason to believe that the child would not otherwise 
attend the children’s hearing, the sheriff may grant a warrant to secure attendance. 25 

 

PART 11 

SUBSEQUENT CHILDREN’S HEARINGS 

120 Children’s hearing following deferral or proceedings under Part 10 

(1) This section applies where a children’s hearing is arranged by the Principal Reporter by 
virtue of section 85(2), 113, 117(2)(b) or 119(2)(b)(ii) or subsection (2). 30 

(2) If the children’s hearing considers that it is appropriate to do so, the children’s hearing 
may defer making a decision on whether to make a compulsory supervision order until a 
subsequent children’s hearing. 

(3) If the children’s hearing does not exercise the power conferred by subsection (2) the 
children’s hearing must— 35 

(a) if satisfied that it is necessary to do so for the protection, guidance, treatment or 
control of the child, make a compulsory supervision order, or 

(b) if not so satisfied, discharge the referral. 

(4) Subsection (5) applies where— 
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(a) the child is excused by virtue of section 72(3) or 78(3)(a) or rules under section 
170, or 

(b) a relevant person in relation to the child is excused by virtue of section 73(3) or 
78(3)(b) or rules under section 170. 

(5) The children’s hearing may, despite the excusal, defer its decision to a subsequent 5 
children’s hearing under this section without further excusing the person. 

 
121 Powers of children’s hearing on deferral under section 120 

(1) This section applies where under subsection (2) of section 120 a children’s hearing 
defers making a decision in relation to a child until a subsequent children’s hearing 
under that section. 10 

(2) If the children’s hearing considers that the nature of the child’s circumstances is such 
that for the protection, guidance, treatment or control of the child it is necessary as a 
matter of urgency to make an interim compulsory supervision order, the children’s 
hearing may make an interim compulsory supervision order in relation to the child. 

(3) If the children’s hearing considers that it is necessary to do so for the purpose of 15 
obtaining any further information, or carrying out any further investigation, that is 
needed before the subsequent children’s hearing, the hearing may make a medical 
examination order. 

 

PART 12 

CHILDREN’S HEARINGS: GENERAL 20 

Views of child 

122A Confirmation that child given opportunity to express views before hearing 

(1) This section applies where a children’s hearing is held in relation to a child by virtue of 
this Act. 

(2) The chairing member of the children’s hearing must ask the child whether the 25 
documents provided to the child by virtue of rules made under section 170 accurately 
reflect any views expressed by the child. 

(3) The chairing member need not comply with subsection (2) if, taking account of the age 
and maturity of the child, the chairing member considers that it would not be appropriate 
to do so. 30 

 
Warrants to secure attendance  

122B General power of children’s hearing to grant warrant to secure attendance 

(1) This section applies where in relation to a child— 

(a) a children’s hearing has been or is to be arranged, or 

(b) a hearing is to take place under Part 10. 35 

(2) On the application of the Principal Reporter, any children’s hearing may on cause shown 
grant a warrant to secure the attendance of the child at the children’s hearing or, as the 
case may be, the hearing under Part 10. 
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Child’s age 

82 Requirement to establish child’s age 

(1) This section applies where a children’s hearing is held by virtue of this Act. 

(2) The chairing member of the children’s hearing must ask the person in respect of whom 
the hearing has been arranged to declare the person’s age. 5 

(3) The person may make another declaration as to the person’s age at any time. 

(3A) The chairing member need not comply with the requirement in subsection (2) if the 
chairing member considers that the person would not be capable of understanding the 
question. 

(4) Any children’s hearing may make a determination of the age of a person who is the 10 
subject of the hearing. 

(5) A person is taken for the purposes of this Act to be of the age— 

(a) worked out on the basis of the person’s most recent declaration, or 

(b) if a determination of age by a children’s hearing is in effect, worked out in 
accordance with that determination. 15 

(6) Nothing done by a children’s hearing in relation to a person is invalidated if it is 
subsequently proved that the age of the person is not that worked out under subsection 
(5). 

 
Compulsory supervision orders: review 

123 Compulsory supervision order: requirement to review 20 

(1) This section applies where a children’s hearing is making, varying or continuing a 
compulsory supervision order. 

(2) Where the order being made contains a movement restriction condition (or the order is 
being varied so as to include such a condition), the children’s hearing must require the 
order to be reviewed by a children’s hearing on a day or within a period specified in the 25 
order. 

(3) In any other case, the children’s hearing may require the order to be so reviewed. 

 
Contact orders and permanence orders 

124A Review of contact direction 

(1) This section applies where, in relation to a child— 30 

(a) a children’s hearing— 

(i) makes a compulsory supervision order, 

(ii) makes an interim compulsory supervision order or a medical examination 
order which is to have effect for more than 5 working days, or 

(ii) continues or varies a compulsory supervision order under section 135, 35 

(b) the order contains (or is varied so as to contain) a measure of the type mentioned 
in section 97(2)(g) or 101(2)(e) (“a contact direction”), and 

(c) an order mentioned in subsection (2) is in force. 
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(2) The orders are— 

(a) a contact order regulating contact between an individual (other than a relevant 
person in relation to the child) and the child, or 

(b) a permanence order which specifies arrangements for contact between such an 
individual and the child. 5 

(3) The Principal Reporter must arrange a children’s hearing for the purpose of reviewing 
the contact direction. 

(4) The children’s hearing is to take place no later than 5 working days after the children’s 
hearing mentioned in subsection (1)(a). 

(5) The children’s hearing may— 10 

(a) confirm the decision of the children’s hearing mentioned in subsection (1)(a), or 

(b) vary the compulsory supervision order, interim compulsory supervision order or 
medical examination order (but only by varying or removing the contact 
direction). 

(6) Sections 72 and 73 do not apply in relation to a children’s hearing arranged by virtue of 15 
subsection (3). 

 
Referral where failure to provide education for excluded pupil 

124B Referral where failure to provide education for excluded pupil 

(1) This section applies where it appears to a children’s hearing that— 

(a) an education authority has a duty under section 14(3) of the Education (Scotland) 20 
Act 1980 (c.44) (education authority’s duty to provide education for child 
excluded from school) in relation to the child to whom the children’s hearing 
relates, and 

(b) the authority is failing to comply with the duty. 

(2) The children’s hearing may require the National Convener to refer the matter to the 25 
Scottish Ministers. 

(3) If a requirement is made under subsection (2), the National Convener must— 

(a) make a referral to the Scottish Ministers, and 

(b) give a copy of it to the education authority to which it relates and the Principal 
Reporter. 30 

 
Parenting order 

125 Requirement to consider applying for parenting order 

(1) This section applies where a children’s hearing constituted for any purpose in respect of 
a child is satisfied that it might be appropriate for a parenting order to be made in 
respect of a parent of the child under section 102 of the Antisocial Behaviour etc. 35 
(Scotland) Act 2004 (asp 8) (the “2004 Act”). 

(2) The children’s hearing may require the Principal Reporter to consider whether to apply 
under section 102(3) of the 2004 Act for such an order. 

(3) The children’s hearing must specify in the requirement— 
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(a) the parent in respect of whom it might be appropriate for the order to be made, 

and 

(b) by reference to section 102(4) to (6) of the 2004 Act, the condition in respect of 
which the application might be made. 

(4) In this section, “parent” and “child” have the meanings given by section 117 of the 2004 5 
Act. 

 

PART 13 

REVIEW OF COMPULSORY SUPERVISION ORDER 

Requirement for review 

126 Requirement under Antisocial Behaviour etc. (Scotland) Act 2004 10 

(1) Subsection (2) applies where— 

(a) under section 12(1A) of the Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8) 
the sheriff requires the Principal Reporter to arrange a children’s hearing in 
respect of a child, and 

(b) a compulsory supervision order is in force in relation to the child. 15 

(2) The Principal Reporter must initiate a review of the compulsory supervision order. 

 
126A Case remitted under section 49 of Criminal Procedure (Scotland) Act 1995 

(1) This section applies where, in relation to a child— 

(a) a court remits a case under section 49 of the Criminal Procedure (Scotland) Act 
1995 to the Principal Reporter to arrange for the disposal of the case by a 20 
children’s hearing, and 

(b) a compulsory supervision order is in force in relation to the child. 

(2) The Principal Reporter must initiate a review of the compulsory supervision order. 

(3) A certificate signed by the clerk of the court stating that the child has pled guilty to, or 
been found guilty of, the offence to which the case relates is conclusive evidence for the 25 
purposes of the children’s hearing held for the purposes of reviewing the order that the 
offence was committed by the child. 

(4) This Act applies as if the plea of guilty, or the finding of guilt, were a determination of 
the sheriff under section 113 that the ground in section 65(2)(j) was established in 
relation to the child. 30 

 
127 Duty on implementation authority to require review 

(1) The implementation authority must, by notice to the Principal Reporter, require a review 
of a compulsory supervision order in relation to a child where the authority is satisfied 
that one or more of the circumstances set out in subsection (2) exist. 

(2) Those circumstances are— 35 

(a) the compulsory supervision order ought to be terminated or varied, 

(b) the compulsory supervision order is not being complied with, 
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(c) the best interests of the child would be served by the authority making one of the 
following applications, and the authority intends to make such an application— 

(i) an application under section 80 of the Adoption and Children (Scotland) 
Act 2007 (asp 4) (the “2007 Act”) for a permanence order, 

(ii) an application under section 92 of the 2007 Act for variation of such an 5 
order, 

(iii) an application under section 93 of the 2007 Act for amendment of such an 
order,  

(iv) an application under section 98 of the 2007 Act for revocation of such an 
order, 10 

(d) the best interests of the child would be served by the authority placing the child 
for adoption and the authority intends to place the child for adoption, 

(e) the authority is aware that an application has been made and is pending, or is 
about to be made, under section 29 or 30 of the 2007 Act for an adoption order in 
respect of the child. 15 

(3) The Scottish Ministers may by regulations specify the period within which a 
requirement under subsection (1) must be made where the implementation authority is 
satisfied as to the existence of the circumstances mentioned in subsection (2)(a) to (d). 

(4) Different periods may be specified for different circumstances, or classes of 
circumstances.  20 

(5) Where an implementation authority is under a duty to require a review under subsection 
(1) by virtue of being satisfied as to the existence of the circumstances mentioned in 
subsection (2)(e), the authority must do so as soon as practicable after the authority 
becomes aware of the application. 

 
128 Right of child or relevant person to require review 25 

(1) This section applies where a compulsory supervision order is in force in relation to a 
child. 

(2) The child may by giving notice to the Principal Reporter require a review of the order. 

(3) A relevant person in relation to the child may by giving notice to the Principal Reporter 
require a review of the order. 30 

(4) The order may not be reviewed— 

(a) during the period of 3 months beginning with the day on which the order is made,  

(b) if the order is continued or varied, during the period of 3 months beginning with 
the day on which it is continued or varied. 

(5) The Scottish Ministers may by regulations provide that, despite subsection (4), where 35 
the order includes a secure accommodation authorisation, the order may be reviewed 
during a period specified in the regulations. 

 
129 Principal Reporter’s duty to initiate review 

The Principal Reporter must initiate a review of a compulsory supervision order in 
relation to a child if— 40 

(a) the order will expire within 3 months, and 
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(b) the order would not otherwise be reviewed before it expires. 

 
130 Duty to initiate review if child to be taken out of Scotland 

(1) This section applies where— 

(a) a child is subject to a compulsory supervision order,  

(b) a relevant person in relation to the child proposes to take the child to live outwith 5 
Scotland, and  

(c) the proposal is not in accordance with the order or an order under section 11 of the 
1995 Act. 

(2) The relevant person must give notice of the proposal to the Principal Reporter and the 
implementation authority at least 28 days before the day on which the relevant person 10 
proposes to take the child to live outwith Scotland. 

(3) If the Principal Reporter receives notice under subsection (2), the Principal Reporter 
must initiate a review of the compulsory supervision order. 

 
131 Duty to initiate review: secure accommodation authorisation 

(1) Subsection (2) applies where a compulsory supervision order includes a secure 15 
accommodation authorisation (which has not ceased to have effect by virtue of section 
145(5)). 

(2) The Principal Reporter must initiate a review of the order— 

(a) before the end of the period of 3 months beginning with the day on which the 
order is made, and 20 

(b) if the order is varied or continued, before the end of the period of 3 months 
beginning with the day on which it is varied or continued. 

 
132 Duty to initiate review where child transferred 

The Principal Reporter must initiate a review of a compulsory supervision order in 
relation to a child where the child is transferred under section 137(2). 25 

 
Functions of Principal Reporter and children’s hearing 

133 Duty to arrange children’s hearing 

(1) This section applies where a compulsory supervision order is in force in relation to a 
child and— 

(a) a review of the order is required or initiated by virtue of any of sections 117, 119, 30 
123, 126 to 132 and 140, or 

(b) the child’s case is referred to the Principal Reporter under section 96(3) or 106 of 
the Adoption and Children (Scotland) Act 2007 (asp 4). 

(2) The Principal Reporter must arrange a children’s hearing to review the compulsory 
supervision order. 35 

(3) If the review is initiated under section 132, the children’s hearing must be arranged to 
take place before the expiry of the period of 3 working days beginning with the day on 
which the child is transferred. 
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(4) The Principal Reporter must require the implementation authority to give the Principal 
Reporter any reports that the authority has prepared in relation to the child and any other 
information which the authority may wish to give to assist the children’s hearing. 

(4A) The Principal Reporter may require the implementation authority to give the Principal 
Reporter a report on— 5 

(a) the child generally, 

(b) any particular matter relating to the child specified by the Principal Reporter. 

(4B) The implementation authority may include in a report given to the Principal Reporter 
under subsection (4) or (4A) information given to the authority by another person. 

 
135 Powers of children’s hearing on review 10 

(1) This section applies where a children’s hearing is carrying out a review of a compulsory 
supervision order in relation to a child. 

(2) If the children’s hearing considers that it is appropriate to do so, the children’s hearing 
may defer making a decision about the compulsory supervision order until a subsequent 
children’s hearing under this section. 15 

(3) Otherwise, the children’s hearing may— 

(a) terminate the compulsory supervision order, 

(b) vary the compulsory supervision order, 

(c) continue the compulsory supervision order for a period not exceeding one year. 

(4) The children’s hearing may vary or continue a compulsory supervision order only if the 20 
children’s hearing is satisfied that it is necessary to do so for the protection, guidance, 
treatment or control of the child. 

(5) If the children’s hearing varies or continues a compulsory supervision order, the 
children’s hearing must consider whether to include a measure of the type mentioned in 
section 97(2)(g). 25 

(6) If the children’s hearing terminates the compulsory supervision order, the children’s 
hearing must— 

(a) consider whether supervision or guidance is needed by the child, and 

(b) if so, make a statement to that effect. 

(7) If the children’s hearing states that supervision or guidance is needed by the child, it is 30 
the duty of the relevant local authority for the child to give such supervision or guidance 
as the child will accept. 

(9) Subsection (10) applies where— 

(a) a child or relevant person in relation to the child is excused under section 72(2), 
73(2) or 78 from attending the children’s hearing, and 35 

(b) the hearing defers its decision until a subsequent children’s hearing. 

(10) The children’s hearing need not excuse the child or relevant person in relation to the 
child from attending the subsequent children’s hearing. 
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136 Powers of children’s hearing on deferral under section 135 

(1) This section applies where under subsection (2) of section 135 a children’s hearing 
defers making a decision about the compulsory supervision order in relation to a child 
until a subsequent children’s hearing under that section. 

(2) The children’s hearing may continue the compulsory supervision order until the 5 
subsequent children’s hearing. 

 
134 Duties on children’s hearing where review required under section 127 

(1) This section applies where a review of a compulsory supervision order in relation to a 
child is required under subsection (1) of section 127 in the circumstances mentioned in 
subsection (2)(c), (d) or (e) of that section. 10 

(2) On determining the review under section 135(3), the children’s hearing must prepare a 
report providing advice about the circumstances to which the review relates for— 

(a) the implementation authority, and 

(b) any court that requires (or may subsequently require) to come to a decision about 
an application of the type mentioned in section 127(2)(c) or (e). 15 

(4) The report must be in such form as the Scottish Ministers may determine. 

(5) If an application of the type mentioned in section 127(2)(c) or (e) is (or has been) made, 
the court must have regard to the report when coming to its decision about the 
application. 

 
Review of relevant person determination 20 

136A Review of determination that person be deemed a relevant person 

(1) This section applies where, in relation to a child— 

(a) a children’s hearing determines a review of a compulsory supervision order by 
varying or continuing the order, 

(b) an individual is deemed to be a relevant person by virtue of section 80, and 25 

(c) it appears to the children’s hearing that the individual may no longer have (nor 
recently have had) a significant involvement in the upbringing of the child. 

(2) The children’s hearing must review whether the individual should continue to be 
deemed to be a relevant person in relation to the child. 

(3) If the children’s hearing considers that it is appropriate to do so, the children’s hearing 30 
may defer determining the review under subsection (2) until a subsequent children’s 
hearing under this section. 

(4) Otherwise, if the children’s hearing determines that the individual does not have (and 
has not recently had) a significant involvement in the upbringing of the child then— 

(a) the children’s hearing must direct that the individual is no longer to be deemed to 35 
be a relevant person, and 

(b) section 80(4) ceases to apply in relation to the individual (except in relation to any 
appeal arising from the determination mentioned in subsection (1)(a)). 
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PART 14 

IMPLEMENTATION OF ORDERS 

Power to transfer child in cases of urgent necessity 

137 Transfers in cases of urgent necessity 

(1) Subsection (2) applies where a child is residing at a particular place by virtue of a 5 
compulsory supervision order or interim compulsory supervision order containing a 
measure of the type mentioned in section 97(2)(a). 

(2) If it is in the interests of the child or another child in the place that the child be moved 
out of the place as a matter of urgent necessity then, despite the order, the chief social 
work officer may transfer the child to another place. 10 

 
Implementation of compulsory supervision order 

138 Implementation of compulsory supervision order: general duties of local authority 

(1) The implementation authority must give effect to the compulsory supervision order. 

(2) The implementation authority must in particular comply with any requirements imposed 
on it in relation to the child by the compulsory supervision order. 15 

(3) The duties which an implementation authority may be required to carry out under a 
compulsory supervision order include securing or facilitating the provision for the child 
of services of a kind which the implementation authority does not provide. 

 
139 Duty where order requires child to reside in certain place 

(1) Subsection (2) applies where, under a compulsory supervision order, a child is required 20 
to reside— 

(a) in accommodation provided by the parents or relatives of the child, or by any 
person associated with them or the child, or 

(b) in any other accommodation not provided by a local authority. 

(2) The implementation authority must from time to time— 25 

(a) investigate whether, while the child is resident in that accommodation, any 
conditions imposed under the compulsory supervision order are being complied 
with, and 

(b) if the authority considers that conditions are not being complied with, take such 
steps as the authority considers reasonable. 30 

 
140 Breach of duties imposed by sections 138 and 139 

(1) This section applies where, on the review of a compulsory supervision order, it appears 
to the children’s hearing reviewing the order that the implementation authority is in 
breach of a duty in relation to the child imposed on the authority under section 138 or 
139. 35 

(2) The children’s hearing may direct the National Convener to give the authority notice in 
accordance with subsection (3) of an intended application by the National Convener to 
enforce the authority’s duty. 

(3) The notice must— 
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(a) set out the respects in which the authority is in breach of its duty in relation to the 

child, and 

(b) state that if the authority does not perform that duty before the expiry of the period 
of 21 days beginning with the day on which the notice is given, the National 
Convener, on the direction of the children’s hearing, is to make an application to 5 
enforce the authority’s duty. 

(4) The National Convener must, at the same time as giving the notice, send a copy of the 
notice to— 

(a) the child, 

(b) each relevant person in relation to the child. 10 

(5) If a children’s hearing gives a direction under subsection (2), the children’s hearing must 
require that a further review of the compulsory supervision order take place on or as 
soon as is reasonably practicable after the expiry of the period of 28 days beginning on 
the day on which the notice is given. 

(6) If, on that further review, it appears to the children’s hearing carrying out the further 15 
review that the authority continues to be in breach of its duty, the children’s hearing may 
direct the National Convener to make an application under section 141. 

(7) In determining whether to direct the National Convener to make an application under 
section 141 to enforce the authority’s duty, the children’s hearing must not take into 
account any factor relating to the adequacy of the means available to the authority to 20 
enable it to comply with the duty. 

 
141 Application for order 

(1) The National Convener must, if directed to do so under section 140(6), apply to the 
relevant sheriff principal for an order to enforce an implementation authority’s duty in 
relation to a child. 25 

(2) The relevant sheriff principal is the sheriff principal of the sheriffdom in which the 
principal office of the implementation authority is situated. 

(3) The National Convener may not make such an application, despite the direction given 
under section 140(6), unless— 

(a) the National Convener has given the authority notice in relation to the duty in 30 
compliance with a direction given under 140(2), and 

(b) the authority has failed to carry out the duty within the period specified in the 
notice.  

(4) The application is to be made by summary application. 

 
142 Order for enforcement 35 

(1) The sheriff principal may, on an application by the National Convener under section 
141, make an order requiring the implementation authority that is in breach of a duty 
imposed by virtue of a compulsory supervision order to carry out that duty. 

(2) Such an order is final. 
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Compulsory supervision orders etc.: further provision 

143 Compulsory supervision orders etc.: further provision 

(1) The Scottish Ministers may by regulations make provision about— 

(a) the transmission of information relating to a child who is the subject of an order or 
warrant mentioned in subsection (2) to any person who, by virtue of the order or 5 
warrant, has or is to have control over the child, 

(b) the provision of temporary accommodation for the child, 

(c) the taking of the child to any place in which the child is required to reside under 
the order or warrant, 

(d) the taking of the child to— 10 

(i) a place of safety under section 162 or 163, 

(ii) a place to which the child falls to be taken to under section 162(2), or  

(iii) a person to whom the child falls to be taken to under section 163(2). 

(2) The orders and warrants are— 

(a) a compulsory supervision order, 15 

(b) an interim compulsory supervision order, 

(c) a medical examination order, 

(d) a warrant to secure attendance. 

 
 Movement restriction conditions: regulations etc. 

144 Movement restriction conditions: regulations etc. 20 

(1) The Scottish Ministers may by regulations prescribe— 

(a) restrictions, or 

(b) monitoring arrangements, 

that may be imposed as part of a movement restriction condition. 

(2) Regulations under subsection (1) may in particular— 25 

(za) prescribe the maximum period for which a restriction may have effect, 

(a) prescribe methods of monitoring compliance with a movement restriction 
condition, 

(b) specify devices that may be used for the purpose of that monitoring, 

(c) prescribe the person or class of person who may be designated to carry out the 30 
monitoring, and 

(d) require that the condition be varied to designate another person if the person 
designated ceases to be prescribed, or fall within a class of person, prescribed 
under paragraph (c). 

 (2A) Regulations under subsection (1) are subject to the affirmative procedure. 35 

(3) The Scottish Ministers may— 

(a) make arrangements (contractual or otherwise) to secure the services of such 
persons as they think fit to carry out monitoring, and 
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(b) make those arrangements in a way that provides differently for different areas or 

different forms of monitoring. 

(4) Nothing in any enactment or rule of law prevents the disclosure to a person providing a 
service under an arrangement made under subsection (3) of information relating to a 
child where the disclosure is made for the purposes only of the full and proper provision 5 
of monitoring. 

 
Secure accommodation 

145 Implementation of secure accommodation authorisations 

(1) Subsections (3) and (4) apply where a relevant order or warrant made in relation to a 
child includes a secure accommodation authorisation. 10 

(2) A relevant order or warrant is— 

(a) a compulsory supervision order, 

(b) an interim compulsory supervision order, 

(c) a medical examination order, 

(d) a warrant to secure attendance. 15 

(3) The chief social work officer may implement the authorisation only with the consent of 
the person in charge of the residential establishment containing the secure 
accommodation in which the child is to be placed (the “head of unit”). 

(4) The chief social work officer must remove the child from secure accommodation if— 

(a) the chief social work officer considers it unnecessary for the child to be kept there, 20 
or 

(b) the chief social work officer is required to do so by virtue of regulations made 
under subsection (6). 

(5) A secure accommodation authorisation ceases to have effect once the child is removed 
from secure accommodation under subsection (4). 25 

(6) The Scottish Ministers may by regulations make provision in relation to decisions— 

(a) by the chief social work officer— 

(i) whether to implement a secure accommodation authorisation, 

(ii) whether to remove a child from secure accommodation, 

(b) by the head of unit whether to consent under subsection (3). 30 

(7) Regulations under subsection (6) may in particular— 

(a) specify— 

(i) the time within which a decision must be made, 

(ii) the procedure to be followed, 

(iii) the criteria to be applied, 35 

(iv) matters to be taken into account or disregarded, 

(v) persons who must be consulted, 

(vi) persons who must consent before a decision has effect, 
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(b) make provision about— 

(i) notification of decisions, 

(ii) the giving of reasons for decisions, 

(iii) reviews of decisions, 

(iv) the review of the order or warrant containing the secure accommodation 5 
authorisation where the head of unit does not consent. 

(8) Regulations under subsection (6) are subject to the affirmative procedure. 

 
146 Secure accommodation: placement in other circumstances 

(1) The Scottish Ministers may by regulations make provision specifying circumstances in 
which a child falling within subsection (3) may be placed in secure accommodation. 10 

(2) Regulations under subsection (1) may in particular include provision for and in 
connection with— 

(a) the procedure to be followed in deciding whether to place a child in secure 
accommodation,  

(b) the notification of decisions, 15 

(c) the giving of reasons for decisions,  

(d) the review of decisions, 

(e) the review of placements by a children’s hearing. 

(3) A child falls within this subsection if— 

(a) a compulsory supervision order is in force in relation to child, and 20 

(b) the compulsory supervision order does not include a secure accommodation 
authorisation. 

(4) Regulations under subsection (1) are subject to the affirmative procedure. 

 
147 Secure accommodation: regulations 

(1) The Scottish Ministers may by regulations make provision about children placed in 25 
secure accommodation by virtue of this Act. 

(2) Regulations under subsection (1) may in particular include provision— 

(a) imposing requirements on the Principal Reporter, 

(aa) imposing requirements on the implementation authority in relation to a 
compulsory supervision order or an interim compulsory supervision order, 30 

(b) imposing requirements on the relevant local authority for a child in relation to a 
medical examination order or a warrant to secure attendance, 

(c) in connection with the protection of the welfare of the children. 

(3) Regulations under subsection (1) are subject to the affirmative procedure. 
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PART 15 

APPEALS 

Appeal against decision of children’s hearing 

148 Appeal to sheriff against decision of children’s hearing 

(1) A person mentioned in subsection (2) may appeal to the sheriff against a relevant 5 
decision of a children’s hearing in relation to a child. 

(2) The persons are— 

(a) the child, 

(b) a relevant person in relation to the child, 

(c) a safeguarder appointed in relation to the child by virtue of section 29. 10 

(3) A relevant decision is— 

(a) a decision to make, vary or continue a compulsory supervision order, 

(b) a decision to discharge a referral by the Principal Reporter, 

(c) a decision to terminate a compulsory supervision order, 

(d) a decision to make an interim compulsory supervision order,  15 

(e) a decision to make a medical examination order, or 

(f) a decision to grant a warrant to secure attendance. 

(4) An appeal under subsection (1) may be made jointly by two or more persons mentioned 
in subsection (2). 

(5) An appeal under subsection (1) must be made before the expiry of the period of 3 weeks 20 
beginning with the day on which the decision is made. 

 
149 Safeguarder 

(1) Subsection (2) applies in respect of an appeal where— 

(a) no safeguarder was appointed by the children’s hearing under section 29, or 

(b) the appointment of the safeguarder so appointed has terminated by virtue of the 25 
safeguarder not having appealed under section 148. 

(2) The sheriff may appoint a safeguarder in relation to the appeal. 

 
150 Procedure 

(1) This section applies where an appeal under section 148 is made. 

(2) The Principal Reporter must lodge with the sheriff clerk a copy of— 30 

(a) the decision, and the reasons for the decision, of the children’s hearing, 

(b) all information provided by virtue of rules under section 170 to the children’s 
hearing, and 

(c) the report of the children’s hearing. 

(3) The appeal must not be heard in open court. 35 

(4) The sheriff may (but need not) hear evidence before determining the appeal. 
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(5) The sheriff may hear evidence from— 

(a) the child, 

(b) a relevant person in relation to the child, 

(c) an author or compiler of a report or statement provided to the children’s hearing 
that made the decision,  5 

(d) the Principal Reporter,  

(e) where the appeal is against a decision to make, grant, vary or continue an order or 
warrant including a secure accommodation authorisation in respect of the child— 

(i) the person in charge of the secure accommodation specified in the secure 
accommodation authorisation, and  10 

(ii) the chief social work officer, and 

(f) any other person who the sheriff considers may give material additional evidence. 

(6) The sheriff may require any person to give a report to the sheriff for the purpose of 
assisting the sheriff in determining the appeal. 

(7) Subsection (6) applies in relation to a safeguarder only if regulations under section 30 so 15 
provide. 

 
151 Determination of appeal 

(1) If satisfied that the decision to which an appeal under section 148 relates is justified, the 
sheriff— 

(a) must confirm the decision, and 20 

(b) may take one or more of the steps mentioned in subsection (3) if satisfied that the 
circumstances of the child in relation to whom the decision was made have 
changed since the decision was made. 

(2) In any other case, the sheriff— 

(a) must— 25 

(i) where the decision is a decision to grant a warrant to secure attendance, 
recall the warrant, 

(ii) where the decision is a decision to make an interim compulsory supervision 
order or a medical examination order, terminate the order, 

(b) may take one or more of the steps mentioned in subsection (3). 30 

(3) Those steps are— 

(a) require the Principal Reporter to arrange a children’s hearing for any purpose for 
which a hearing can be arranged under this Act, 

(b) continue, vary or terminate any order or warrant which is in effect, 

(c) discharge the child from any further hearing or other proceedings in relation to the 35 
grounds that gave rise to the decision, or 

(d) make an order (other than a medical examination order) or grant a warrant which 
a children’s hearing may make in relation to the child in the circumstances. 

(3A) If a sheriff discharges a child under subsection (3)(c), the sheriff must also terminate any 
order or warrant which is in effect in relation to the child. 40 
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(4) The fact that a sheriff makes, continues or varies an order, or grants a warrant, under 

subsection (1)(b) or (2)(b) does not prevent a children’s hearing from continuing, 
varying or terminating the order or warrant. 

 
152 Time limit for disposal of appeal against certain decisions 

(1) This section applies where an appeal under section 148 relates to a decision of a 5 
children’s hearing to— 

(a) make a compulsory supervision order including a secure accommodation 
authorisation or movement restriction condition, 

(b) make an interim compulsory supervision order, 

(c) make a medical examination order, or 10 

(d) grant a warrant to secure attendance. 

(2) The appeal must be heard and disposed of before the expiry of the period of 3 days 
beginning the day after the day on which the appeal is made. 

(3) If the appeal is not disposed of within that period, the authorisation, condition, order or, 
as the case may be, warrant ceases to have effect. 15 

 
Compulsory supervision order: suspension pending appeal 

153 Compulsory supervision order: suspension pending appeal 

(1) This section applies where— 

(a) an appeal is made under section 148 against a decision to make, vary, continue or 
terminate a compulsory supervision order, and 20 

(b) the person making the appeal requests the Principal Reporter to arrange a 
children’s hearing to consider whether the decision should be suspended pending 
the determination of the appeal. 

(2) As soon as practicable after the request is made, the Principal Reporter must arrange a 
children’s hearing to consider whether the decision should be suspended pending the 25 
determination of the appeal. 

 
Frivolous and vexatious appeals 

154 Frivolous and vexatious appeals 

(1) This section applies where the sheriff— 

(a) determines an appeal under section 148 by confirming a decision of a children’s 30 
hearing to vary or continue a compulsory supervision order, and 

(b) is satisfied that the appeal was frivolous or vexatious. 

(2) The sheriff may order that, during the period of 12 months beginning on the day of the 
order, the person who appealed must obtain leave from the sheriff before making 
another appeal under section 148 against a decision of a children’s hearing in relation to 35 
the compulsory supervision order. 
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Other appeals 

155 Appeal to sheriff against determination under section 80 

(1) A person mentioned in subsection (2) may appeal to the sheriff against—  

(a) a determination of a pre-hearing panel or children’s hearing that an individual is 
or is not to be deemed a relevant person in relation to a child, 5 

(b) a determination of a review under section 136A(2) that an individual is to 
continue to be deemed, or no longer to be deemed, a relevant person in relation to 
a child. 

(2) The persons are— 

(a) the individual in question, 10 

(b) the child, 

(c) a relevant person in relation to the child, 

(e) two or more persons mentioned in paragraphs (a) to (c) acting jointly. 

(3) If satisfied that the determination to which the appeal relates is justified, the sheriff must 
confirm the determination. 15 

(4) If not satisfied, the sheriff must— 

(a) quash the determination, and 

(b) where the determination is a determination of a pre-hearing panel or children’s 
hearing under section 80 that the individual should not be deemed a relevant 
person in relation to the child, make an order deeming the individual to be a 20 
relevant person in relation to the child. 

(4A) Where the sheriff makes an order under subsection (4)(b), section 80(4) applies to the 
individual as if a pre-hearing panel had deemed the individual to be a relevant person. 

(5) An appeal under this section must be— 

(a) made before the expiry of the period of 7 days beginning with the day on which 25 
the determination is made, 

(b) heard and disposed of before the expiry of the period of 3 days beginning with the 
day on which the appeal is made. 

 
155A Appeal to the sheriff against decision affecting contact or permanence order 

(1) A person mentioned in subsection (2) may appeal to the sheriff against a relevant 30 
decision of a children’s hearing in relation to a child. 

(2) The person is an individual (other than a relevant person in relation to the child) in 
relation to whom— 

(a) a contact order is in force regulating contact between the individual and the child, 
or 35 

(b) a permanence order is in force which specifies arrangements for contact between 
the individual and the child. 

(3) A relevant decision is a decision under section (Review of contact direction)(4) relating 
to a compulsory supervision order. 
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(4) If the sheriff is satisfied that the relevant decision is justified, the sheriff must confirm 

the decision. 

(5) If not satisfied, the sheriff must vary the compulsory supervision order by varying or 
removing the measure contained in the order under section 97(2)(g). 

(6) An appeal under this section must be— 5 

(a) made before the expiry of the period of 3 weeks beginning with the day on which 
the relevant decision is made, 

(b) heard and disposed of before the expiry of the period of 3 days beginning with the 
day on which the appeal is made. 

 
156 Appeal to sheriff against decision to implement secure accommodation 10 

authorisation 

(1) This section applies where a relevant order or warrant made in relation to a child 
includes a secure accommodation authorisation. 

(2) A relevant order or warrant is— 

(a) a compulsory supervision order, 15 

(b) an interim compulsory supervision order, 

(c) a medical examination order, 

(d) a warrant to secure attendance. 

(3) The child or a relevant person in relation to the child may appeal to the sheriff against a 
relevant decision in relation to the authorisation. 20 

(4) A relevant decision is a decision by the chief social work officer— 

(a) to implement the authorisation, 

(b) not to implement the authorisation, 

(c) to remove the child from secure accommodation. 

(5) An appeal under subsection (3) may be made jointly by— 25 

(a) the child and one or more relevant persons in relation to the child, or 

(b) two or more relevant persons in relation to the child. 

(6) An appeal must not be held in open court. 

(7) The Scottish Ministers may by regulations make further provision about appeals under 
subsection (3). 30 

(8) Regulations under subsection (7) may in particular— 

(a) specify the period within which an appeal may be made, 

(b) make provision about the hearing of evidence during an appeal, 

(c) make provision about the powers of the sheriff on determining an appeal, 

(d) provide for appeals to the sheriff principal and Court of Session against the 35 
determination of an appeal. 

(9) Regulations under subsection (7) are subject to the affirmative procedure. 
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Appeals to sheriff principal and Court of Session 

157 Appeals to sheriff principal and Court of Session: children’s hearings etc. 

(1) A person mentioned in subsection (3) may appeal by stated case to the sheriff principal 
or the Court of Session against a determination by the sheriff of— 

(a) an application to determine whether a section 65 ground (other than the ground 5 
mentioned in section 65(2)(j) if the case was remitted to the Principal Reporter 
under section 49 of the Criminal Procedure (Scotland) Act 1995) is established, 

(b) an application under section 114(2) for review of a finding that a section 65 
ground is established, 

(c) an appeal against a decision of a children’s hearing, 10 

(d) an application under section 103 for an extension of an interim compulsory 
supervision order, 

(e) an application under section 103A for a further extension of an interim 
compulsory supervision order. 

(2) A person mentioned in subsection (3) may, with leave of the sheriff principal, appeal by 15 
stated case to the Court of Session against the sheriff principal’s decision in an appeal 
under subsection (1). 

(3) The persons are— 

(a) the child, 

(b) a relevant person in relation to the child,  20 

(c) a safeguarder appointed in relation to the child by virtue of section 29, 

(d) two or more persons mentioned in paragraphs (a) to (c) acting jointly, and 

(e) the Principal Reporter. 

(3A) Despite subsections (1) and (2), a safeguarder may not— 

(a) appeal against a determination by the sheriff of a type mentioned in subsection 25 
(1)(a) or (b), 

(b) appeal to the Court of Session against the sheriff principal’s decision in such an 
appeal. 

(4) Despite subsection (1), the Principal Reporter may not appeal against a determination by 
the sheriff confirming a decision of a children’s hearing. 30 

(5) An appeal under this section must be made before the expiry of the period of 28 days 
beginning with the day on which the determination was made. 

(6) An appeal under this section may be made— 

(a) on a point of law, or  

(b) in respect of any procedural irregularity. 35 

(7) On deciding an appeal under subsection (1), the sheriff principal or the Court of Session 
must remit the case to the sheriff for disposal in accordance with such directions as the 
court may give. 

(8) A decision in an appeal under subsection (1) or (2) by the Court of Session is final. 
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(9) In subsection (1)(b), the reference to a determination by the sheriff of an application 

under section 114(2) for review of a finding that a section 65 ground is established 
includes a reference to a determination under section 119(2)(a) that a ground is 
established. 

 
158 Appeals to sheriff principal and Court of Session: relevant persons 5 

(1) A person mentioned in subsection (3) may appeal by stated case to the sheriff principal 
or the Court of Session against a decision of the sheriff in an appeal against a 
determination of a pre-hearing panel or children’s hearing that an individual is or is not 
to be deemed a relevant person in relation to the child. 

(2) A person mentioned in subsection (3) may, with leave of the sheriff principal, appeal by 10 
stated case to the Court of Session against the sheriff principal’s decision in an appeal 
under subsection (1). 

(3) The persons are— 

(a) the individual in question, 

(b) the child, 15 

(c) a relevant person in relation to the child,  

(d) two or more persons mentioned in paragraphs (a) to (c) acting jointly. 

(4) An appeal under this section must be made before the expiry of the period of 28 days 
beginning with the day on which the decision appealed against is made. 

(5) An appeal under this section may be made— 20 

(a) on a point of law, or  

(b) in respect of any procedural irregularity. 

(6) On deciding an appeal under subsection (1), the sheriff principal or the Court of Session 
must remit the case to the sheriff for disposal in accordance with such directions as the 
court may give. 25 

(7) A decision in an appeal under subsection (1) or (2) by the Court of Session is final. 

 
158A Appeals to sheriff principal and Court of Session: contact and permanence orders 

(1) A person mentioned in subsection (3) may appeal by stated case to the sheriff principal 
or the Court of Session against a decision of the sheriff in an appeal under section 155A. 

(2) A person mentioned in subsection (3) may, with leave of the sheriff principal, appeal by 30 
stated case to the Court of Session against the sheriff principal’s decision in an appeal 
under subsection (1). 

(3) The person is an individual (other than a relevant person in relation to the child) in 
relation to whom— 

(a) a contact order is in force regulating contact between the individual and the child, 35 
or 

(b) a permanence order is in force which specifies arrangements for contact between 
the individual and the child. 

(4) An appeal under this section must be made before the expiry of the period of 28 days 
beginning with the day on which the decision appealed against was made. 40 
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(5) An appeal under this section may be made— 

(a) on a point of law, 

(b) in respect of any procedural irregularity. 

(6) On deciding an appeal under subsection (1), the sheriff principal or the Court of Session 
must remit the case to the sheriff for disposal in accordance with such directions as the 5 
court may give. 

(7) A decision in an appeal under subsection (1) or (2) by the Court of Session is final. 

 
Requirement imposed on local authority: review and appeal 

159 Review of requirement imposed on local authority 

(1) This section applies where a duty is imposed on a local authority by virtue of— 10 

(a)  a compulsory supervision order, 

(b) an interim compulsory supervision order, or 

(c) a medical examination order. 

(2) If the local authority is satisfied that it is not the relevant local authority for the child in 
respect of whom the duty is imposed, the local authority may apply to the sheriff for a 15 
review of the decision or determination to impose the duty on it. 

(3) The sheriff may review the decision or determination to impose the duty with or without 
hearing evidence. 

(4) The sheriff may hear evidence from— 

(a) any local authority, 20 

(b) the National Convener. 

(5) Where the duty is imposed on the local authority by a children’s hearing, the sheriff may 
require the Principal Reporter to lodge with the sheriff clerk a copy of the decision (and 
reasons) of the children’s hearing. 

(6) The sheriff must determine which local authority is the relevant local authority for the 25 
child. 

(7) Where the local authority that made the application under subsection (2) is the relevant 
local authority for the child, the sheriff must confirm the decision of the children’s 
hearing or the determination of the sheriff. 

(8) Where another local authority is the relevant local authority for the child, the sheriff— 30 

(a) must vary the order which imposed the duty so that the duty falls on that local 
authority, and 

(b) may make an order for that local authority to reimburse such sums as the sheriff 
may determine to the local authority which made the application under subsection 
(2) for any costs incurred in relation to the duty. 35 

 
160 Appeals to sheriff principal: section 159  

(1) A local authority may appeal by stated case to the sheriff principal against— 

(a) the determination by the sheriff under section 159(6) of which local authority is 
the relevant local authority for a child,  
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(b) the making of an order by the sheriff under section 159(8)(b). 

(2) An appeal under this section must be made before the expiry of the period of 28 days 
beginning with the day on which the determination or, as the case may be, order was 
made. 

(3) An appeal under this section may be made— 5 

(a) on a point of law, or  

(b) in respect of any procedural irregularity. 

(4) On determining an appeal under this section, the sheriff principal must remit the case to 
the sheriff for disposal in accordance with such directions as the court may give. 

(5) A determination of an appeal under this section is final. 10 

 

PART 16 

ENFORCEMENT OF ORDERS 

161 Enforcement of orders 

(1) Subsection (2) applies where a compulsory supervision order, an interim compulsory 
supervision order or a medical examination order is in force in relation to a child. 15 

(2) An officer of law may enforce the order— 

(a) by searching for and apprehending the child, 

(b) if the order is a compulsory supervision order or an interim compulsory 
supervision order, by taking the child to a place where the child resides or, by 
virtue of the order, is to reside, 20 

(c) if the order is a medical examination order, by taking the child to a clinic, hospital 
or other establishment specified in the order, 

(d) in the meantime, by detaining the child in a police station, police cell or other 
appropriate place, and 

(e) so far as is necessary, by breaking open shut and lockfast places. 25 

 
162 Child absconding from place 

(1) This section applies where— 

(a) a child requires to be kept in a particular place by virtue of— 

(i) a child assessment order, 

(ii) a child protection order, 30 

(iia) an order under section 53, 

(iib) section 54, 

(iic) section 63, 

(iii) a compulsory supervision order, 

(iv) an interim compulsory supervision order, 35 

(v) a medical examination order, 
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(vi) a warrant to secure attendance, or  

(vii) section 137, and 

(b) the child absconds from that place or, at the end of a period of leave, fails to return 
to that place. 

(2) The child may be arrested without warrant and taken to that place.  5 

(3) If a court is satisfied that there are reasonable grounds for believing that the child is 
within premises, the court may grant a warrant authorising an officer of law to— 

(a) enter premises, and 

(b) search for the child. 

(4) The court may authorise the officer of law to use reasonable force for those purposes.  10 

(5) Where the child is returned to the place mentioned in subsection (1), but the occupier of 
that place is unwilling or unable to receive the child— 

(a) the officer of law returning the child must immediately notify the Principal 
Reporter of that fact, and 

(b) the child must be kept in a place of safety until the occurrence of the relevant 15 
event. 

(6) In subsection (5), the relevant event is— 

(a) in the case mentioned in sub-paragraph (i) of subsection (1)(a), the end of the 
period specified in the child assessment order, 

(b) in the case mentioned in sub-paragraph (ii) of that subsection, whichever of the 20 
following first occurs— 

(i) the children’s hearing arranged under section 43 or 67, 

(ii) the termination of the child protection order, 

(c) in the case mentioned in sub-paragraph (iia) of that subsection, whichever of the 
following first occurs— 25 

(i) the order ceasing to have effect under section 53(4) or (5), 

(ii) the determination by the sheriff of an application for a child protection 
order in respect of the child, 

(d) in the case mentioned in sub-paragraph (iib) of that subsection, whichever of the 
following first occurs— 30 

(i) the giving of notice under subsection (5) of section 54, or 

(ii) the end of the period mentioned in subsection (3) of that section, 

(e) in the case mentioned in sub-paragraph (iic) of that subsection, whichever of the 
following first occurs— 

(i) the giving of a direction by the Principal Reporter under section 66(2) or 35 
71(2)(a), or 

(ii) the children’s hearing arranged by virtue of section 67(2), 

(f) in the case mentioned in sub-paragraph (iii) of that subsection, the children’s 
hearing arranged by virtue of section 127(2)(b), 
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(g) in the cases mentioned in sub-paragraphs (iv) and (vi) of that subsection 

whichever of the following first occurs— 

(i) the next children’s hearing that has been arranged in relation to the child, 

(ii) the next hearing before the sheriff relating to the child that is to take place 
by virtue of this Act, 5 

(h) in the cases mentioned in sub-paragraphs (v) and (vii) of that subsection, the next 
children’s hearing that has been arranged in relation to the child. 

 
163 Child absconding from person 

(1) This section applies where— 

(a) a person has (or is authorised to have) control of a child by virtue of— 10 

(i) a child assessment order, 

(ii) a child protection order, 

(iia) an order under section 53, 

(iib) section 54, 

(iic) section 63, 15 

(iii) a compulsory supervision order, 

(iv) an interim compulsory supervision order, 

(v) a medical examination order, 

(vi) a warrant to secure attendance, or  

(vii) section 137, and 20 

(b) the child absconds from that person. 

(2) The child may be arrested without warrant and taken to that person.  

(3) If a court is satisfied that there are reasonable grounds for believing that the child is 
within premises, the court may grant a warrant authorising an officer of law to— 

(a) enter premises, and 25 

(b) search for the child. 

(4) The court may authorise the officer of law to use reasonable force for those purposes.  

(5) Where the child is returned to the person mentioned in subsection (1), but the person is 
unwilling or unable to receive the child— 

(a) the officer of law returning the child must immediately notify the Principal 30 
Reporter of that fact, and 

(b) the child must be kept in a place of safety until the occurrence of the relevant 
event. 

(6) In subsection (5), the relevant event is— 

(a) in the case mentioned in sub-paragraph (i) of subsection (1)(a), the end of the 35 
period specified in the child assessment order, 

(b) in the case mentioned in sub-paragraph (ii) of that subsection, whichever of the 
following first occurs— 
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(i) the children’s hearing arranged under section 43 or 67, 

(ii) the termination of the child protection order, 

(c) in the case mentioned in sub-paragraph (iia) of that subsection, whichever of the 
following first occurs— 

(i) the order ceasing to have effect under section 53(4) or (5), 5 

(ii) the determination by the sheriff of an application for a child protection 
order in respect of the child, 

(d) in the case mentioned in sub-paragraph (iib) of that subsection, whichever of the 
following first occurs— 

(i) the giving of notice under subsection (5) of section 54, or 10 

(ii) the end of the period mentioned in subsection (3) of that section, 

(e) in the case mentioned in sub-paragraph (iic) of that subsection, whichever of the 
following first occurs— 

(i) the giving of a direction by the Principal Reporter under section 66(2) or 
71(2)(a), or 15 

(ii) the children’s hearing arranged by virtue of section 67(2), 

(f) in the case mentioned in sub-paragraph (iii) of that subsection, the children’s 
hearing arranged by virtue of section 127(2)(b), 

(g) in the cases mentioned in sub-paragraphs (iv) and (vi) of that subsection 
whichever of the following first occurs— 20 

(i) the next children’s hearing that has been arranged in relation to the child, 

(ii) the next hearing before the sheriff relating to the child that is to take place 
by virtue of this Act, 

(h) in the cases mentioned in sub-paragraphs (v) and (vii) of that subsection, the next 
children’s hearing that has been arranged in relation to the child. 25 

 
164 Offences related to absconding 

(1) This section applies where— 

(a) a child requires to be kept in a particular place by virtue of— 

(i) a child assessment order, 

(ii) a child protection order, 30 

(iii) a compulsory supervision order, 

(iv) an interim compulsory supervision order, 

(v) a medical examination order, or 

(vi) a warrant to secure attendance, or 

(b) a person has (or is authorised to have) control of a child by virtue of such an order 35 
or warrant. 

(2) A person commits an offence if the person— 

(a) knowingly assists or induces the child to abscond from the place or person, 
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(c) knowingly harbours or conceals a child who has absconded from the place or 

person, or 

(d) knowingly prevents a child from returning to the place or person. 

(3) The person is liable on summary conviction to a fine not exceeding level 5 on the 
standard scale, to imprisonment for a term not exceeding 6 months or to both. 5 

(4) This section is subject to— 

(a) section 38(3) and (4) of the 1995 Act, 

(b) section 51(5) and (6) of the Children Act 1989 (c.41), and 

(c) Article 70(5) and (6) of the Children (Northern Ireland) Order 1995 (S.I. 
1995/755). 10 

 

PART 17 

PROCEEDINGS UNDER PART 10: EVIDENCE 

165 Use of evidence obtained from prosecutor 

(1) This section applies where an application is made to the sheriff— 

(a) to determine whether a section 65 ground is established, or 15 

(b) to review a grounds determination. 

(2) The Principal Reporter may request a prosecutor to give the Principal Reporter evidence 
held by the prosecutor in connection with the investigation of a crime or suspected crime 
if the Principal Reporter considers that the evidence might assist the sheriff in 
determining the application. 20 

(3) The request may relate only to evidence lawfully obtained in the course of the 
investigation. 

(4) The prosecutor may refuse to comply with the request if the prosecutor reasonably 
believes that it is necessary to retain the evidence for the purposes of any proceedings in 
respect of a crime (whether or not the proceedings have already commenced). 25 

 
166 Cases involving sexual behaviour: evidence 

(1) This section applies where— 

(a) an application is made to the sheriff— 

(i) to determine whether a section 65 ground is established, or 

(ii) to review a grounds determination, and 30 

(b) the ground involves sexual behaviour engaged in by any person. 

(2) In hearing the application the sheriff must not, unless the sheriff makes an order under 
section 168, admit evidence, or allow questioning of a witness designed to elicit 
evidence, which shows or tends to show one or more of the circumstances mentioned in 
subsection (3) in relation to a person mentioned in subsection (4). 35 

(3) The circumstances are that the person— 

(a) is not of good character (whether in relation to sexual matters or otherwise),  
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(b) has, at any time, engaged in sexual behaviour not forming part of the subject-
matter of the ground, 

(c) has, at any time (other than shortly before, at the same time as or shortly after the 
acts which form part of the subject-matter of the ground), engaged in behaviour 
(not being sexual behaviour) that might found an inference that the person is not 5 
credible or the person’s evidence is not reliable, 

(d) has, at any time, been subject to any condition or predisposition that might found 
the inference that the person is not credible or the person’s evidence is not 
reliable. 

(4) The persons are— 10 

(a) the child, 

(b) a person giving evidence for the purposes of the hearing, 

(c) any other person evidence of whose statements is given for the purposes of the 
hearing. 

(4A) In subsection (4)(c), “statements” includes any representations, however made or 15 
expressed, of fact or opinion. 

(5) In this section, and section 167 references to sexual behaviour engaged in include 
references to having undergone or been made subject to any experience of a sexual 
nature. 

 
167 Cases involving sexual behaviour: taking of evidence by commissioner 20 

(1) Subsection (2) applies where— 

(a) a commissioner is appointed under section 19 of the Vulnerable Witnesses 
(Scotland) Act 2004 (asp 3) to take evidence for the purposes of a hearing before 
the sheriff— 

(i) to determine whether a section 65 ground is established, or 25 

(ii) to review a grounds determination, and 

(b) the ground involves sexual behaviour engaged in by any person. 

(2) The commissioner must not, unless the sheriff makes an order under section 168, take 
evidence which shows or tends to show one or more of the circumstances mentioned in 
section 166(3) in relation to a person mentioned in section 166(4). 30 

 
168 Sections 166 and 167: application to sheriff for order as to evidence 

(1) On the application of a person mentioned in subsection (2), the sheriff may, if satisfied 
as to the matters mentioned in subsection (3) make an order— 

(a) admitting evidence of the kind mentioned in section 166(2),  

(b) allowing questioning of the kind mentioned in that section, 35 

(c) enabling evidence of the kind mentioned in section 167(2) to be taken. 

(2) Those persons are— 

(a) the child, 

(b) a relevant person in relation to the child, 

1225



74 Children’s Hearings (Scotland) Bill 
Part 17—Proceedings under Part 10: evidence 

 
(c) the Principal Reporter, 

(d) a safeguarder appointed under section 108 or whose appointment is confirmed 
under that section. 

(3) Those matters are— 

(a) the evidence or questioning will relate only to— 5 

(i) a specific occurrence or specific occurrences of sexual behaviour or other 
behaviour demonstrating the character of the person, 

(ii) specific facts demonstrating the character of the person, 

(iii) a specific occurrence or specific occurrences of sexual behaviour or other 
behaviour demonstrating a condition or predisposition to which the person 10 
is or has been subject, or 

(iv) specific facts demonstrating a condition or predisposition to which the 
person is or has been subject,  

(b) the occurrence, occurrences or facts are relevant to establishing the ground, and 

(c) the probative value of the evidence is significant and is likely to outweigh any risk 15 
of prejudice to the proper administration of justice arising from its being admitted 
or elicited. 

(3A) References in this section to an occurrence or occurrences of sexual behaviour include 
references to undergoing or being made subject to any experience of a sexual nature. 

(4) In this section “proper administration of justice” includes— 20 

(a) appropriate protection of the person’s dignity and privacy, and 

(b) ensuring the facts and circumstances of which the sheriff is made aware are 
relevant to an issue to be put before the sheriff and commensurate with the 
importance of that issue to the sheriff’s decision on the question whether 
the ground is established. 25 

 
169 Amendment of Vulnerable Witnesses (Scotland) Act 2004 

(1) The Vulnerable Witnesses (Scotland) Act 2004 (asp 3) is amended as follows. 

(2) In section 11 (interpretation of Part 2 of Act), in subsection (5)— 

(a) after “Part—” insert— 

““the 2010 Act” means the Children’s Hearings (Scotland) Act 2010 (asp 30 
00),”, 

(b) in the definition of “civil proceedings”, for the words from “any proceedings” to 
the end substitute “relevant proceedings”, and 

(c) after the definition of “court” insert— 

““relevant proceedings” means proceedings under Part 10 of the 2010 Act 35 
(other than section 103).”. 

(3) In section 12 (order authorising the use of special measures for vulnerable witnesses), 
after subsection (7) add— 

“(8) In the case of relevant proceedings, the child witness notice or vulnerable 
witness application— 40 
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(a) must be lodged or made before the commencement of the hearing at 
which the child or, as the case may be, vulnerable witness is to give 
evidence, 

(b) on cause shown, may be lodged or made after the commencement of that 
hearing.”. 5 

(4) After section 16 insert— 

“16A Relevant proceedings: Principal Reporter’s power to act for party to 
proceedings 

(1) Subsection (2) applies where a child witness or other person who is giving or is 
to give evidence in or for the purposes of relevant proceedings (referred to in 10 
this section as “the party”) is a party to the proceedings. 

(2) The Principal Reporter may, on the party’s behalf— 

(a) lodge a child witness notice under section 12(2), 

(b) make a vulnerable witness application for an order under section 12(6), 

(c) make an application under section 13(1)(a) for review of the current 15 
arrangements for taking a witness’s evidence.”. 

(5) After section 22 insert— 

“22A Giving evidence in chief in the form of a prior statement 

(1) This section applies to proceedings in relation to— 

(a) an application made by virtue of section 89, 90 or 93 of the 2010 Act to 20 
determine whether the ground mentioned in section 65(2)(j) of that Act 
is established, or 

(b) an application under section 114 of that Act for review of a finding that 
the ground mentioned in section 65(2)(j) of that Act is established. 

(2) The special measures which may be authorised by virtue of section 12 or 13 for 25 
the purpose of taking the evidence of a vulnerable witness at a hearing to 
consider such an application include (in addition to those listed in section 
18(1)) the giving of evidence in chief in the form of a prior statement in 
accordance with subsections (3) to (10). 

(3) Where that special measure is to be used, a statement made by the vulnerable 30 
witness (a “prior statement”) may be lodged in evidence for the purposes of 
this section by or on behalf of the party citing the vulnerable witness. 

(4) A prior statement is admissible as the witness’s evidence in chief, or as part of 
the witness’s evidence in chief, without the witness being required to adopt or 
otherwise speak to the statement in giving evidence. 35 

(5) A prior statement is admissible as evidence of any matter stated in it of which 
direct oral evidence by the vulnerable witness would be admissible if given at 
the hearing. 

(6) A prior statement is admissible under this section only if— 

(a) it is contained in a document, and 40 

(b) at the time the statement was made, the vulnerable witness would have 
been a competent witness for the purposes of the hearing. 

1227



76 Children’s Hearings (Scotland) Bill 
Part 18—Miscellaneous 

 
(7) Subsection (6) does not apply to a prior statement— 

(a) contained in a precognition on oath, or  

(b) made in other proceedings (whether criminal or civil and whether taking 
place in the United Kingdom or elsewhere). 

(8) A prior statement of a type mentioned in subsection (7) is not admissible for 5 
the purposes of this section unless it is authenticated in such manner as may be 
prescribed by regulations made by statutory instrument by the Scottish 
Ministers. 

(9) This section does not affect the admissibility of any statement made by any 
person which is admissible otherwise than by virtue of this section.  10 

(10) In this section— 

“document” has the meaning given by section 262(3) of the Criminal 
Procedure (Scotland) Act 1995 (c.46), 

“statement”— 

(a) includes— 15 

(i) any representation, however made or expressed, of fact or 
opinion, and 

(ii) any part of a statement, but 

(b) does not include a statement in a precognition other than a 
precognition on oath. 20 

(10A) For the purposes of this section, a statement is contained in a document where 
the person who makes it— 

(a) makes the statement in the document personally, 

(b) makes a statement which is, with or without the person’s knowledge, 
embodied in a document by whatever means or by any person who has 25 
direct personal knowledge of the making of the statement, or 

(c) approves a document as embodying the statement. 

(11) A statutory instrument containing regulations under subsection (8) is subject to 
annulment in pursuance of a resolution of the Scottish Parliament.”. 

 

PART 18 30 

MISCELLANEOUS 

Children’s hearings: procedural rules 

170 Children’s hearings: procedural rules 

(1) The Scottish Ministers may make rules about the procedure relating to children’s 
hearings. 35 

(2) Rules may in particular make provision for or in connection with— 

(za) specifying matters that may be determined by pre-hearing panels, 

(a) constituting children’s hearings, 

(b) arranging children’s hearings, 
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(c) notifying persons about children’s hearings, 

(d) attendance of persons at children’s hearings, 

(e) specifying circumstances in which persons may be excused from attending 
children’s hearings, 

(f) specifying circumstances in which persons may be excluded from children’s 5 
hearings, 

(g) provision of specified documents to— 

(i) members of children’s hearings, 

(ii) the child to whom a children’s hearing relates, 

(iii) relevant persons in relation to the child to whom a children’s hearing 10 
relates, 

(iv) any other specified persons, 

(h) withholding of specified documents from persons mentioned in paragraph (g), 

(i) prescribing the form of the statement of grounds, 

(j) the recording and transmission of information, 15 

(k) representation of persons at children’s hearings, 

(l) payment of expenses, 

(m) appeals. 

(3) In this section— 

“children’s hearing” includes pre-hearing panel, 20 

“specified” means specified in the rules. 

 
Disclosure of information 

171 Children’s hearing: disclosure of information 

(1) A children’s hearing need not disclose to a person any information about the child to 
whom the hearing relates or about the child’s case if disclosure of that information to 25 
that person would be likely to cause significant harm to the child. 

(2) Subsection (1) applies despite any requirement under an enactment (including this Act 
and subordinate legislation made under it) or rule of law for the children’s hearing— 

(a) to give the person an explanation of what has taken place at proceedings before 
the hearing, or 30 

(b) to provide the person with— 

(i) information about the child or the child’s case, or 

(ii) reasons for a decision made by the hearing. 

 
172 Sharing of information: prosecution 

(1) This section applies where— 35 

(a) by virtue of this Act, the Principal Reporter, a children’s hearing or the sheriff has 
determined, is determining or is to determine any matter relating to a child, 
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(b) criminal proceedings have been commenced against an accused, 

(c) the proceedings have not yet been concluded, and 

(d) the child is connected in any way with the circumstances that gave rise to the 
proceedings, the accused or any other person connected in any way with those 
circumstances. 5 

(2) The Principal Reporter must make available to the Crown Office and Procurator Fiscal 
Service any information held by the Principal Reporter relating to the prosecution which 
the Service requests for the purpose of— 

(a) the prevention or detection of crime, or 

(b) the apprehension or prosecution of offenders. 10 

 
173 Sharing of information: panel members 

(1) A local authority must comply with a request from the National Convener to provide to 
the National Convener information about the implementation of compulsory supervision 
orders by the authority. 

(2) The National Convener may disclose information provided by a local authority under 15 
subsection (1) to members of the Children’s Panel. 

(3A) A local authority must on a quarterly basis provide, or arrange for the provision of, 
information to the National Convener about the implementation of each compulsory 
supervision order by the authority during that period including, in particular, 
information about— 20 

(a) any changes in the circumstances which gave rise to the decision of a children’s 
hearing to make a compulsory supervision order, and 

(b) any changes in the overall wellbeing of the child to whom the order applies. 

(3B) The National Convener must disclose information provided by a local authority under 
subsection (3A) in relation to a particular compulsory supervision order to— 25 

(a) any children’s hearing that is to review that compulsory supervision order, and 

(b) the members of the Children’s Panel who made the order. 

(3C) A local authority must on an annual basis, at a time to be determined by the National 
Convener, provide or arrange for the provision of information to the National Convener 
about the implementation of each compulsory supervision order by the authority during 30 
the preceding 12 months including, in particular, information about— 

(a) any changes in the circumstances which gave rise to the decision of a children’s 
hearing to make a compulsory supervision order, and 

(b)  any changes in the overall wellbeing of the child to whom the order applies. 

(3D) The information provided under subsection (3C) must be prepared and submitted in an 35 
anonymised format. 

(3E) The National Convener must prepare and submit to the Scottish Ministers on an annual 
basis a report containing the information provided under subsection (3C)— 

(a)  for Scotland, and  

(b) for each local authority. 40 
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(3E) The Scottish Ministers must lay before the Scottish Parliament each report submitted to 
them. 

 
Publishing restrictions 

174 Publishing restrictions 

(1) A person must not publish protected information if the publication of the information is 5 
intended, or is likely, to identify— 

(a) a child mentioned in the protected information, or 

(b) an address or school as being that of such a child. 

(2) A person who contravenes subsection (1) commits an offence and is liable on summary 
conviction to a fine not exceeding level 4 on the standard scale. 10 

(3) It is a defence for a person (“P”) charged with a contravention of subsection (1) to show 
that P did not know or have reason to suspect that the publication of the protected 
information was likely to identify a child mentioned in the protected information, or, as 
the case may be, an address or school of such a child. 

(4) In relation to proceedings before a children’s hearing, the Scottish Ministers may in the 15 
interests of justice— 

(a) dispense with the prohibition in subsection (1), or 

(b) relax it to such extent as they consider appropriate. 

(5) In relation to proceedings before the sheriff under Part 10 or 15, the sheriff may in the 
interests of justice— 20 

(a) dispense with the prohibition in subsection (1), or 

(b) relax it to such extent as the sheriff considers appropriate. 

(6) In relation to proceedings in an appeal to the Court of Session under this Act, the Court 
may in the interests of justice— 

(a) dispense with the prohibition in subsection (1), or 25 

(b) relax it to such extent as the Court considers appropriate. 

(7) The prohibition in subsection (1) does not apply in relation to the publication by or on 
behalf of a local authority or an adoption agency of information about a child for the 
purposes of making arrangements in relation to the child under this Act or the Adoption 
and Children (Scotland) Act 2007 (asp 4). 30 

(8) In subsection (7), “adoption agency” has the meaning given by the Adoption and 
Children (Scotland) Act 2007. 

(9) In this section— 

 “protected information” means— 

(a) information in relation to— 35 

(i) a children’s hearing, 

(ii) an appeal against a decision of a children’s hearing, 

(iii) proceedings before the sheriff under Part 10 or 15, or 
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(iv) an appeal from any decision of the sheriff or sheriff principal made 

under this Act, or 

(b) information given to the Principal Reporter in respect of a child in reliance 
on, or satisfaction of, a provision of this Act or any other enactment, 

“publish” includes in particular— 5 

(a) to publish matter in a programme service, as defined by section 201 of the 
Broadcasting Act 1990 (c.42), and 

(b) to cause matter to be published. 

 
Mutual assistance 

175 Mutual assistance 10 

(1) A person mentioned in subsection (2) must comply with a request by another such 
person for assistance in the carrying out of functions conferred by virtue of this Act. 

(2) The persons are— 

(a) CHS, 

(b) the National Convener, 15 

(c) SCRA, 

(d) the Principal Reporter. 

(3) A person mentioned in subsection (3A) must comply with a request by a local authority 
for assistance in the carrying out of the local authority’s functions under this Act. 

(3A) The persons are— 20 

(a) another local authority, 

(b) a health board constituted under section 2 of the National Health Service 
(Scotland) Act 1978 (c.29). 

(3B) A request under this section must specify the assistance that is required. 

(4) Nothing in this section requires a person to comply with a request if— 25 

(a) it would be incompatible with any function (whether conferred by statute or 
otherwise) of the person to whom it is directed, or 

(b) it would unduly prejudice the carrying out by the person to whom the request is 
directed of the person’s functions. 

 
175A Enforcement of obligations on health board under section 175 30 

(1) This section applies where— 

(a) the implementation authority in relation to a compulsory supervision order has 
made a request for assistance from a health board under section 175(3), 

(b) the request is in connection with the implementation of the compulsory 
supervision order, and 35 

(c) the implementation authority is satisfied that the health board has unreasonably 
failed to comply with the request. 

(2) The implementation authority may refer the matter to the Scottish Ministers. 
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(3) On receiving a reference under subsection (2), the Scottish Ministers may, if they are 
satisfied that the health board has unreasonably failed to comply with the request, direct 
the health board to comply with the request. 

(4) The health board must comply with a direction under subsection (3). 

 
Proceedings before sheriff under Act 5 

176 Amendment of section 32 of Sheriff Courts (Scotland) Act 1971 

(1) Section 32 of the Sheriff Courts (Scotland) Act 1971 (c.58) (power of Court of Session 
to regulate civil procedure in sheriff court) is amended as follows. 

(2) In subsection (1)— 

(a) after paragraph (eb) insert— 10 

“(ec) enabling a witness (including a witness who is outwith Scotland) in 
proceedings under Part 10 or 15 of the Children’s Hearings (Scotland) 
Act 2010 to give evidence by a means specified in the act of sederunt 
that does not require the witness to be physically present in court in such 
circumstances, and subject to such conditions, as may be specified in the 15 
act of sederunt, 

(ed) prescribing circumstances in which a party to proceedings under Part 10 
or 15 of the Children’s Hearings (Scotland) Act 2010 may be prohibited 
from personally conducting the examination of witnesses,”, 

(b) after paragraph (i) insert— 20 

“(ia) permitting a party to proceedings under the Children’s Hearings 
(Scotland) Act 2010 to be represented, in such circumstances as may be 
specified in the act of sederunt, by a person who is neither an advocate 
nor a solicitor,”, and 

(c) after paragraph (k) insert— 25 

“(ka) prescribing functions of safeguarders appointed by the sheriff in relation 
to proceedings under Part 10 or 15 of the Children’s Hearings (Scotland) 
Act 2010, 

(kb) prescribing rights of safeguarders appointed by the sheriff in relation to 
proceedings under Part 10 or 15 of the Children’s Hearings (Scotland) 30 
Act 2010 to information relating to the proceedings,”. 

(3) After subsection (4) add— 

“(5) In subsection (1), “civil proceedings” includes proceedings under the 
Children’s Hearings (Scotland) Act 2010.”. 

 
Consent of child to medical examination or treatment 35 

177 Consent of child to medical examination or treatment 

(1) Nothing in this Act prejudices any capacity of a child enjoyed by virtue of section 2(4) 
of the Age of Legal Capacity (Scotland) Act 1991 (c.50) (capacity of child with 
sufficient understanding to consent to surgical, medical or dental procedure or 
treatment). 40 

(2) In particular, where— 
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(a) under an order mentioned in subsection (3) any examination or treatment is 

arranged for the child, and 

(b) the child has the capacity mentioned in section 2(4) of the Age of Legal Capacity 
(Scotland) Act 1991, 

the examination or treatment may be carried out only if the child consents to it. 5 

(3) Those orders are— 

(a) a child assessment order, 

(b) a child protection order, 

(c) a compulsory supervision order, 

(d) an interim compulsory supervision order, 10 

(e) a medical examination order. 

 
Rehabilitation of offenders 

177A Rehabilitation of Offenders Act 1974: treatment of certain disposals by children’s 
hearings 

(1) The Rehabilitation of Offenders Act 1974 (c.53) is amended as follows. 15 

(2) In section 8B (protection afforded to spent alternatives to prosecution: Scotland)— 

(a) after subsection (1) insert— 

“(1A) For the purposes of this Act, a person has also been given an alternative to 
prosecution in respect of an offence if (whether before or after the 
commencement of this section) in proceedings before a children’s hearing to 20 
which subsection (1B) applies— 

(a) a compulsory supervision order (as defined in section 97 of the 2010 
Act) has been made or, as the case may be, varied or continued in 
relation to the person, or 

(b) the referral to the children’s hearing has been discharged (whether 25 
wholly or in relation to the ground that the person committed the 
offence). 

(1B) This subsection applies to proceedings if the proceedings were taken in relation 
to the person on the ground (whether alone or with other grounds) that the 
person had committed the offence and— 30 

(a) the ground was accepted for the purposes of the 2010 Act by— 

(i) the person, and 

(ii) any person who was a relevant person as respects those 
proceedings, or 

(b) the ground was established or treated as established for the purposes of 35 
the 2010 Act. 

(1C) In subsections (1A) and (1B)— 

“the 2010 Act” means the Children’s Hearings (Scotland) Act 2010, 

“relevant person”— 

(a) has the meaning given by section 185 of the 2010 Act, and 40 
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(b) includes a person who was deemed to be a relevant person by 
virtue of section 80(3), 155(4)(b) or 158(6) of that Act.”, and 

(b) in subsection (2), for “subsection (1)” substitute “subsections (1) and (1A)”. 

(3) In Schedule 3 (protection for spent alternatives to prosecution: Scotland), after sub-
paragraph (1)(a) of paragraph 1 insert— 5 

“(aa) in the case of— 

(i) a compulsory supervision order referred to in paragraph (a) of 
subsection (1A) of that section, the period of 6 months beginning 
on the day the compulsory supervision order is made or, as the 
case may be, varied or continued, or 10 

(ii) a discharge referred to in paragraph (b) of sub-paragraph (1A) of 
that section, the period of 3 months beginning on the day of the 
discharge,”. 

 
Criminal record certificates 

177B Criminal record certificates 15 

 In section 113A of the Police Act 1997 (c.50) (criminal record certificates)— 

(a) in subsection (6), in the definition of “relevant matter”, after paragraph (b) 
insert— 

“(ba) an alternative to prosecution of the type mentioned in section 8B(1A) of 
that Act which relates to an offence to which this paragraph applies,”,  20 
and 

(b) after subsection (10), add— 

“(11) The Scottish Ministers may by order made by statutory instrument specify 
offences to which paragraph (ba) of the definition of “relevant matter” in 
subsection (6) applies. 25 

(12) A statutory instrument containing an order under subsection (11) may not be 
made unless a draft of the instrument containing the order has been laid before, 
and approved by resolution of, the Scottish Parliament.”. 

 
Places of safety 

177C Places of safety: restrictions on use of police stations 30 

(1) This section applies where a person is authorised or required under this Act to keep or 
detain a child in a place of safety. 

(2) A child may be kept or detained in a police station only if it is not reasonably practicable 
to keep or detain the child in a place of safety which is not a police station. 

(3) Where a child is being kept or detained in a police station, the person must take steps to 35 
identify a place of safety which is not a police station and transfer the child to that place 
as soon as is reasonably practicable. 
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PART 19 

LEGAL AID AND ADVICE 

178 Legal aid and advice 

After section 28A of the Legal Aid (Scotland) Act 1986 (c.47) insert— 

“PART 5A 5 

CHILDREN’S LEGAL AID 

28B Children’s legal aid 

(1) This Part applies to children’s legal aid. 

(2) In this Act, “children’s legal aid” means representation by a solicitor and, 
where appropriate, by counsel in proceedings mentioned in subsection (3), on 10 
the terms provided for in this Act, and includes all such assistance as is usually 
given by a solicitor or counsel in the steps preliminary to or incidental to those 
proceedings. 

(3) The proceedings are— 

(za) proceedings before the sheriff in relation to an application under section 15 
46 of the 2010 Act (application for variation or termination of child 
protection order), 

(a) proceedings before a children’s hearing arranged by virtue of section 43 
or 44 of the 2010 Act (children’s hearing following making of child 
protection order), 20 

(b) proceedings before a children’s hearing or a pre-hearing panel if the 
children’s hearing or the panel considers that it might be necessary to 
make a compulsory supervision order including a secure accommodation 
authorisation in relation to the child to whom the proceedings relate, 

(c) proceedings before a children’s hearing to which section 67(5) of the 25 
2010 Act applies (children’s hearing following arrest of child and 
detention in place of safety), 

(d) proceedings under Part 10 or 15 of the 2010 Act. 

(4) In this Part— 

 “compulsory supervision order” has the meaning given by section 97 of 30 
that Act, 

 “pre-hearing panel” has the meaning given by section 78 of that Act, 

 “secure accommodation authorisation” has the meaning given by section 
99 of that Act. 

28C Circumstances where children’s legal aid automatically available 35 

(1) Subsection (2) applies where— 

(za) an application is made under section 46 of the 2010 Act for variation or 
termination of a child protection order, 

(a) a children’s hearing is arranged in relation to a child by virtue of section 
43 or 44 of the 2010 Act, 40 
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(b) a children’s hearing or a pre-hearing panel considers that it might be 
necessary to make a compulsory supervision order including a secure 
accommodation authorisation in relation to a child, or 

(c) a children’s hearing to which section 67(5) of the 2010 Act applies is 
arranged in relation to a child. 5 

(2) If assistance by way of representation has not been made available to the child, 
children’s legal aid is available to the child for the purposes of— 

(za) proceedings before the sheriff in relation to the application mentioned in 
paragraph (za) of subsection (1), 

(a) the children’s hearing mentioned in paragraph (a) or, as the case may be, 10 
(b) or (c) of that subsection, and 

(b) if that children’s hearing is deferred, any subsequent children’s hearing 
held under Part 11 of the 2010 Act. 

(3) The Scottish Ministers may by regulations— 

(a) modify subsection (1), 15 

(b) modify subsection (2) and section 28B(3) and (4) in consequence of 
modifications made under paragraph (a). 

28D Availability of children’s legal aid: child 

(1) Subsection (2) applies in relation to proceedings under Part 10 or 15 of the 
2010 Act (other than an appeal to the sheriff principal or the Court of Session). 20 

(2) Children’s legal aid is available to the child to whom the proceedings relate if, 
on an application made to the Board, the Board is satisfied that the conditions 
in subsection (3) are met. 

(3) The conditions are— 

(a) that it is in the best interests of the child that children’s legal aid be made 25 
available, 

(b) that it is reasonable in the particular circumstances of the case that the 
child should receive children’s legal aid, and 

(c) that, after consideration of the disposable income and disposable capital 
of the child, the expenses of the case cannot be met without undue 30 
hardship to the child. 

(4) Subsection (5) applies in relation to an appeal to the sheriff principal or the 
Court of Session under Part 15 of the 2010 Act. 

(5) Children’s legal aid is available to the child to whom the proceedings relate if, 
on an application made to the Board, the Board is satisfied that— 35 

(a) the conditions in subsection (3) are met, and 

(b) the child has substantial grounds for making or responding to the appeal. 

28E Availability of children’s legal aid: relevant person 

(1) Subsection (2) applies in relation to—  

(a) proceedings before the sheriff in relation to an application under section 40 
46 of the 2010 Act (application for variation or termination of child 
protection order), and 

1237



86 Children’s Hearings (Scotland) Bill 
Part 19—Legal aid and advice 

 
(b) proceedings under Part 10 or 15 of the 2010 Act (other than an appeal to 

the sheriff principal or the Court of Session). 

 (2) Children’s legal aid is available to a relevant person in relation to the child to 
whom the proceedings relate if, on an application made to the Board, the Board 
is satisfied that the conditions in subsection (3) are met. 5 

(3) The conditions are— 

(a) that it is reasonable in the particular circumstances of the case that the 
relevant person should receive children’s legal aid, and 

(b) that, after consideration of the disposable income and disposable capital 
of the relevant person, the expenses of the case cannot be met without 10 
undue hardship to the relevant person. 

(4) Subsection (5) applies in relation to an appeal to the sheriff principal or the 
Court of Session under Part 15 of the 2010 Act. 

(5) Children’s legal aid is available to a relevant person in relation to the child to 
whom the appeal relates if, on an application made to the Board, the Board is 15 
satisfied that— 

(a) the conditions in subsection (3) are met, and 

(b) the relevant person has substantial grounds for making or responding to 
the appeal. 

(6) In this Part, “relevant person”— 20 

(a) has the meaning given by section 185 of the 2010 Act, and 

(b) includes a person deemed to be a relevant person by virtue of section 
80(3), 155(4)(b) or 158(6) of that Act. 

28EA Availability of children’s legal aid: appeals relating to deemed relevant 
person 25 

(1) Subsection (2) applies in relation to— 

(a) an appeal under section 148, 157(1)(c) or 157(2) of the 2010 Act arising 
from a determination of a children’s hearing mentioned in section 
136A(1)(a) if by virtue of section 136A(4)(b) an individual is no longer 
to be deemed to be a relevant person, 30 

(b) an appeal to the sheriff under section 155(1)(a) of that Act against a 
determination of a pre-hearing panel or children’s hearing that an 
individual is not to be deemed a relevant person in relation to a child, 

(c) an appeal to the sheriff under section 155(1)(b) of that Act against a 
direction under section 136A(4)(a) that an individual is no longer to be 35 
deemed a relevant person in relation to a child, 

(d) an appeal to the sheriff principal or the Court of Session under section 
158(1) of that Act against a decision of the sheriff in an appeal under 
section 155(1)— 

(i) confirming a determination that an individual is not to be deemed a 40 
relevant person in relation to a child, or 

(ii) quashing a determination that an individual is to be deemed a 
relevant person in relation to a child, and 
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(e) an appeal to the Court of Session under section 158(2) of that Act against 
a determination of the sheriff principal where the effect of the sheriff 
principal’s determination is that an individual is not to be deemed a 
relevant person in relation to a child. 

(2) Children’s legal aid is available to the individual if, on an application made to 5 
the Board, the Board is satisfied— 

(a) that it is reasonable in the particular circumstances of the case that the 
individual should receive children’s legal aid, 

(b) that, after consideration of the disposable income and disposable capital 
of the individual, the expenses of the case cannot be met without undue 10 
hardship to the individual, and 

(c) that— 

(i) in relation to an appeal mentioned in paragraph (a) of subsection 
(1), the individual has substantial grounds for making or, as the 
case may be, responding to the appeal, 15 

(ii) in relation to an appeal mentioned in any other paragraph of that 
subsection, the individual has substantial grounds for making the 
appeal. 

28F Conditions 

 The Board may make the grant of children’s legal aid subject to such 20 
conditions as the Board considers expedient; and such conditions may be 
imposed at any time. 

28G Board to establish review procedures 

(1) The Board must establish a procedure under which a person whose application 
for children’s legal aid has been refused may apply to the Board for a review of 25 
the application. 

(2) The Board must establish a procedure under which any person receiving 
children’s legal aid which is subject to conditions by virtue of section 28F may 
apply to the Board for a review of any such condition. 

28H Board’s power to require compliance with conditions 30 

 The Board may require a person receiving children’s legal aid to comply with 
such conditions as it considers expedient to enable it to satisfy itself from time 
to time that it is reasonable for the person to continue to receive children’s 
legal aid. 

28J Contributions to the Fund 35 

(1) A person in receipt of children’s legal aid (the “assisted person”) may be 
required by the Board to contribute to the Fund in respect of any proceedings 
in connection with which the assisted person is granted children’s legal aid. 

(2) A contribution under subsection (1) is to be determined by the Board and may 
include— 40 

(a) if the assisted person’s disposable income exceeds £3,355 a year, a 
contribution in respect of income which is not to be more than one-third 
of the excess (or such other proportion of the excess, or such amount, as 
may be prescribed by regulations made under this section), and 
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(b) if the assisted person’s disposable capital exceeds £7,504, a contribution 

in respect of capital which is not to be more than the excess (or such 
proportion of the excess or such lesser amount as may be prescribed by 
regulations made under this section). 

(3) Regulations under this section may prescribe different proportions or amounts 5 
for different amounts of disposable income and for different cases or classes of 
case. 

28K Power of Scottish Ministers to modify circumstances in which children’s 
legal aid to be available 

(1) The Scottish Ministers may by regulations modify this Part so as to— 10 

(a) extend or restrict the types of proceedings before a children’s hearing in 
connection with which children’s legal aid is to be available, and 

(b) specify the persons to whom children’s legal aid is to be available. 

(2) If regulations are made making children’s legal aid available to a child, the 
regulations must include provision— 15 

(a) requiring the Board to be satisfied that— 

(i) one of the conditions in subsection (3) is met, and 

(ii) the conditions in section 28D(3) are met before children’s legal aid 
is made available, and 

(b) requiring the Board, in determining for the purposes of subsection 20 
(3)(b)(ii) whether the child would be able to participate effectively in the 
proceedings, to take into account in particular the matters mentioned in 
subsection (4). 

(3) The conditions are— 

(a) that it might be necessary for the children’s hearing to decide whether a 25 
compulsory supervision order or, as the case may be, an interim 
compulsory supervision order should include or (where a compulsory 
supervision order is being reviewed) continue to include a secure 
accommodation authorisation, and 

(b) that— 30 

(i) the condition in paragraph (a) is not met, and 

(ii) for the purpose of enabling the child to participate effectively in 
the proceedings before the children’s hearing, it is necessary that 
the child be represented by a solicitor or counsel. 

(4) The matters are— 35 

(a) the nature and complexity of the case (including any points of law), 

(b) the ability of the appropriate person, with the assistance of any 
accompanying person, to consider and challenge any document or 
information before the children’s hearing, 

(c) the ability of the appropriate person, with the assistance of any 40 
accompanying person, to give the appropriate person’s views at the 
children’s hearing in an effective manner. 
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(5) If regulations are made making children’s legal aid available to a person other 
than the child to whom the proceedings relate, the regulations must include 
provision— 

(a) requiring the Board to be satisfied that the conditions in subsection (6) 
are met before children’s legal aid is made available, and 5 

(b) requiring the Board, in determining for the purposes of the condition in 
subsection (6)(a) whether the person would be able to participate 
effectively in the proceedings, to take into account in particular the 
matters mentioned in subsection (4). 

(6) The conditions are— 10 

(a) that, for the purpose of enabling the person to participate effectively in 
the proceedings before the children’s hearing, it is necessary that the 
person be represented by a solicitor or counsel, 

(b) that it is reasonable in the particular circumstances of the case that the 
person should receive children’s legal aid, and 15 

(c) that, after consideration of the disposable income and disposable capital 
of the person, the expenses of the case cannot be met without undue 
hardship to the person or the dependants of the person. 

(7) In subsection (4)— 

“accompanying person” means a person entitled to accompany the child 20 
or other person to the children’s hearing by virtue of rules under section 
170 of the 2010 Act, 

“appropriate person” means— 

(a) for the purposes of subsection (2)(b), the child, 

(b) for the purposes of subsection (5)(b), the other person. 25 

(8) The Scottish Ministers may by regulations modify— 

(a) the matters for the time being set out in subsection (4), 

(b) the definition of “accompanying person” for the time being set out in 
subsection (7). 

 
PART 5B 30 

CHILDREN’S LEGAL ASSISTANCE 

28L Register of solicitors and firms eligible to provide children’s legal 
assistance 

(1) The Board must establish and maintain a register of— 

(a) solicitors who are eligible to provide children’s legal assistance, and 35 

(b) the firms with which such solicitors are connected. 

(2) A sole solicitor who wishes to provide children’s legal assistance must be 
included in the register maintained under this section both as a solicitor and as 
a firm. 

(3) Only those solicitors who are included in the register maintained under this 40 
section may provide children’s legal assistance. 
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(4) Subject to subsection (5), a solicitor may provide children’s legal assistance 

only when working in the course of a connection with a firm included in the 
register maintained under this section. 

(5) Where the Board employs a solicitor under sections 26 and 27 to provide 
children’s legal assistance— 5 

(a) the Board may only employ a solicitor who is included in the register 
maintained under this section, 

(b) the entry in the register relating to the solicitor’s name must include a 
note that the solicitor is so employed, 

(c) the Board is not to be regarded as a firm for the purposes of this section 10 
and is not required to be included in the register. 

(6) The Scottish Ministers may by regulations make provision about qualifications 
to be held by persons who may be included in the register maintained under 
this section. 

(7) Subsections (5) to (15) of section 25A apply in relation to the register 15 
maintained under this section as they apply in relation to the Register subject to 
the modifications mentioned in subsection (8). 

(8) Those modifications are— 

(a) subsections (8) and (9) are to be read as if references to the code were 
references to the code of practice under section 28M for the time being 20 
in force, and 

(b) subsection (9) is to be read as if the reference to criminal legal assistance 
were a reference to children’s legal assistance. 

28M Code of practice 

(1) The Board must prepare a draft code of practice in relation to the carrying out 25 
by solicitors of their functions with regard to the provision of children’s legal 
assistance. 

(2) Different provision may be made for different cases or classes of case. 

(3) Subsections (3) to (8) of section 25B apply in relation to a draft code prepared 
under subsection (1) above as they apply in relation to a draft code prepared 30 
under subsection (1) of that section. 

28N Duty to comply with code of practice 

(1) Solicitors and firms included in the register maintained under section 28L(1) 
must comply with the requirements of the code of practice under section 28M 
for the time being in force. 35 

(2) The Board must monitor the carrying out by those solicitors and firms of their 
duty under subsection (1). 

(3) For the purpose of carrying out its duty under subsection (2) the Board may use 
the powers conferred on it by sections 35A and 35B. 
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28P Non-compliance with code of practice 

(1) Section 25D applies in relation to a solicitor or firm included in the register 
maintained under section 28L(1) and the code of practice under section 28M 
for the time being in force as it applies in relation to a registered solicitor or 
registered firm and the code subject to the modifications mentioned in 5 
subsection (2). 

(2) Those modifications are— 

(a) references to the Register are to be read as if they were references to the 
register maintained under section 28L(1), 

(b) subsection (6) is to be read as if the references to criminal legal 10 
assistance were references to children’s legal assistance. 

28Q Further provision as to removal of name from register 

(1) Subsection (2) applies where the Board is satisfied (whether on being informed 
by the solicitor concerned or otherwise) that a solicitor who is included in the 
register maintained under section 28L(1)— 15 

(a) has become connected with a firm whose name is not included in that 
register, and 

(b) is no longer connected with a firm whose name is included in that 
register. 

(2) The Board must remove the solicitor’s name from the register. 20 

(3) Subsections (6) to (9) of section 25D (as applied by section 28P) apply in 
relation to a solicitor whose name is removed from the register under 
subsection (2) above as they apply in relation to a solicitor whose name is 
removed from the register under subsection (4) of that section (as applied by 
section 28P). 25 

28R Publication of register etc. 

 Section 25F applies in relation to the register maintained under section 28L(1) 
as it applies in relation to the Register.”. 

 
178A Power to make regulations about contracts for provision of children’s legal aid 

 After section 33A of the Legal Aid (Scotland) Act 1986 insert— 30 

“Contracts for the provision of children’s legal assistance 

33B Contracts for the provision of children’s legal assistance 

(1) The Scottish Ministers may by regulations made under this section empower 
the Board to enter into contracts with relevant firms for the provision by 
relevant solicitors connected with those firms of children’s legal assistance. 35 

(2) Regulations under this section may prescribe— 

(a) the procedures to be followed by the Board in awarding any such 
contract, and 

(b) subject to subsection (3), any terms and conditions which are to be 
included in any such contract. 40 
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(3) Regulations under this section must provide that any contract entered into by 

virtue of this section must include a provision that, in the event of the 
termination of the contract, or a breach of it by the relevant firm concerned, the 
Board may— 

(a) withhold payments under the contract, and 5 

(b) require the firm to secure the transfer to a relevant solicitor of— 

(i) any work currently being undertaken by any solicitor connected 
with them for any client by way of children’s legal assistance, and 

(ii) notwithstanding any lien to which any such solicitor might 
otherwise be entitled, any documents connected with any such 10 
work. 

(4) Regulations under this section may provide that where the Board has by virtue 
of this section entered into contracts with any relevant firms for the provision 
of children’s legal assistance in any area, then, unless it seems to the Board to 
be inappropriate in a particular case, any person seeking such assistance in that 15 
area is to be required to instruct a relevant solicitor connected with one of those 
firms. 

(5) Any money due to a firm under a contract made by virtue of this section is to 
be paid to the firm— 

(a) firstly, out of any amount payable by the client in accordance with 20 
section 11(2), 

(b) secondly, by the Board out of the Fund. 

(6) For the purposes of sections 32 and 33, the money paid to a firm, as provided 
in subsection (5) above, in respect of a contract made by virtue of this section 
is to be taken to be a payment made in accordance with this Act, and no 25 
solicitor connected with such a firm is entitled to any other payment out of the 
Fund in respect of any work done by the solicitor by virtue of such a contract. 

(7) In this section— 

 “relevant firm” means a firm included in the register maintained under 
section 28L(1), 30 

 “relevant solicitor” means a solicitor included in the register maintained 
under section 28L(1).”. 

 

PART 20 

GENERAL 

Formal communications 35 

179 Formal communications 

(1) The following are formal communications— 

(a) a notice, 

(b) a determination, 

(c) a direction, 40 
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(d) a report, 

(e) a statement, 

(f) a referral under section 124B. 

(2) A formal communication must be in writing. 

(3) That requirement is satisfied by a formal communication in electronic form which is— 5 

(a) sent by electronic means, and 

(b) capable of being reproduced in legible form. 

(4) A formal communication sent in accordance with subsection (3) is to be taken to be 
received on the day it is sent. 

 
Forms 10 

180 Forms 

(1) The Scottish Ministers may determine— 

(a) the form of documents produced by virtue of this Act, and  

(b) the manner in which those documents are to be conveyed. 

(2) The Scottish Ministers may in particular determine that documents may be conveyed by 15 
electronic means. 

 
Subordinate legislation 

181 Subordinate legislation 

(1) Any power of the Scottish Ministers to make subordinate legislation under this Act is 
exercisable by statutory instrument. 20 

(2) Any such power includes power to make— 

(a) such incidental, supplementary, consequential, transitional, transitory or saving 
provision as the Scottish Ministers think necessary or expedient, 

(b) different provision for different purposes. 

(3) Except in any case where subordinate legislation under this Act is subject to the 25 
affirmative procedure, subordinate legislation under this Act is subject to the negative 
procedure. 

(4) Subsections (2) and (3) do not apply to an order under section 191(2). 

 
182 Negative procedure 

(1) Subsection (2) applies where subordinate legislation under this Act is subject to the 30 
negative procedure. 

(2) The statutory instrument containing the subordinate legislation is subject to annulment 
in pursuance of a resolution of the Scottish Parliament. 

 
183 Affirmative procedure 

(1) Subsection (2) applies where subordinate legislation under this Act is subject to the 35 
affirmative procedure. 
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(2) The subordinate legislation must not be made unless a draft of the statutory instrument 

containing the subordinate legislation has been laid before, and approved by resolution 
of, the Scottish Parliament. 

 
Interpretation 

184 Meaning of “child” 5 

(1) In this Act, “child” means a person who is under 16 years of age. 

(2) For the purposes of the application of section 65(2)(o), references in this Act to a child 
include references to a person who is over 16 years of age but who is not over school 
age. 

(2A) Subsection (2B) applies where a person becomes 16 years of age— 10 

(a) after section 64 applies in relation to the person, but 

(b) before a relevant event. 

(2B) For the purposes of the application of this Act to the person, references in this Act to a 
child include references to the person until a relevant event occurs. 

(2C) A relevant event is— 15 

(a) the making of a compulsory supervision order in relation to the person,  

(b) the notification of the person under section 66(3) that the question of whether a 
compulsory supervision order should be made in respect of the person will not be 
referred to a children’s hearing, or 

(c) the discharge of the referral. 20 

(3) Subsection (4) applies if— 

(a) a compulsory supervision order is in force in respect of a person on the person’s 
becoming 16 years of age, or 

(b) a compulsory supervision order is made in respect of a person on or after the 
person becomes 16 years of age. 25 

(4) For the purposes of the application of the provisions of this Act relating to that order, 
references in this Act to a child include references to the person until whichever of the 
following first occurs— 

(a) the order is terminated, or 

(b) the person becomes 18 years of age. 30 

(5) Subsection (6) applies where a case is remitted to the Principal Reporter under section 
49(7)(b) of the Criminal Procedure (Scotland) Act 1995. 

(6) For the purposes of the application of this Act to the person whose case is remitted, 
references in this Act to a child include references to the person until whichever of the 
following first occurs— 35 

(a) a children’s hearing or the sheriff discharges the referral, 

(b) a compulsory supervision order made in respect of the person is terminated, or 

(c) the person becomes 18 years of age. 
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185 Meaning of “relevant person” 

(1) In this Act, “relevant person”, in relation to a child, means— 

(a) a parent or guardian having parental responsibilities or parental rights in relation 
to the child under Part 1 of the 1995 Act, 

(b) a person in whom parental responsibilities or parental rights are vested by virtue 5 
of section 11(2)(b) of the 1995 Act, 

(ba) a person having parental responsibilities or parental rights by virtue of section 
11(12) of the 1995 Act, 

(c) a parent having parental responsibility for the child under Part 1 of the Children 
Act 1989 (c.41) (“the 1989 Act”), 10 

(d)  a person having parental responsibility for the child by virtue of— 

(i) section 12(2) of the 1989 Act, 

(ii) section 14C of the 1989 Act, or 

(iii) section 25(3) of the Adoption and Children Act 2002 (c.38), 

(e) a person in whom parental responsibilities or parental rights are vested by virtue 15 
of a permanence order (as defined in section 80(2) of the Adoption and Children 
(Scotland) Act 2007 (asp 4)), 

(f) any other person specified by order made by the Scottish Ministers as having 
responsibilities or rights under the law of a country or territory outwith Great 
Britain analogous to those held by or vested in a person falling within paragraphs 20 
(a) to (e). 

(2) For the purposes of subsection (1)(a), a parent does not have parental responsibilities or 
rights merely by virtue of an order under section 11(2)(d) or (e) of the 1995 Act. 

(3) An order made under subsection (1)(f) is subject to the affirmative procedure. 

 
186 Meaning of “relevant local authority” 25 

(1) In this Act, “relevant local authority”, in relation to a child, means— 

(a) the local authority in whose area the child predominantly resides, or 

(b) where the child does not predominantly reside in the area of a particular local 
authority, the local authority with whose area the child has the closest connection. 

(2) For the purposes of subsection (1)(a), no account is to be taken of— 30 

(a) any period of residence in a residential establishment, 

(b) any other period of residence, or residence in any other place, prescribed by the 
Scottish Ministers by regulations. 

(3) For the purposes of subsection (1)(b), no account is to be taken of— 

(a) any connection with an area that relates to a period of residence in a residential 35 
establishment, 

(b) any other connection prescribed by the Scottish Ministers by regulations. 

 
187 Interpretation 

(1) In this Act, unless the context otherwise requires— 
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“the 1995 Act” means the Children (Scotland) Act 1995 (c.36), 

“affirmative procedure” is to be construed in accordance with section 183, 

“CHS” means Children’s Hearings Scotland, 

“chief social work officer” means the officer appointed under section 3 of the 
Social Work (Scotland) Act 1968 (c.49) by— 5 

(a) in relation to a compulsory supervision order or an interim compulsory 
supervision order, the implementation authority, 

(b) in relation to a medical examination order or a warrant to secure 
attendance, the relevant local authority for the child to whom the order or 
warrant relates, 10 

“child assessment order” means an order made under section 33, 

“child protection order” means an order made under section 35, 

“compulsory supervision order” has the meaning given by section 97,  

“contact order” has the meaning given by section 11(2)(d) of the 1995 Act, 

“crime” has the meaning given in section 307(1) of the Criminal Procedure 15 
(Scotland) Act 1995 (c.46), 

“functions” includes powers and duties; and “confer”, in relation to functions, 
includes impose, 

“grounds determination” has the meaning given by section 114(1), 

“grounds hearing” has the meaning given by section 84, 20 

“implementation authority”— 

(a) in relation to a compulsory supervision order, has the meaning given by 
section 97(1)(b), 

(b) in relation to an interim compulsory supervision order, has the meaning 
given by section 100(1)(b), 25 

“interim compulsory supervision order” has the meaning given by section 100, 

“medical examination order” has the meaning given by section 101, 

“movement restriction condition” has the meaning given by section 98, 

“negative procedure” is to be construed in accordance with section 182, 

“officer of law” has the meaning given by section 307(1) of the Criminal 30 
Procedure (Scotland) Act 1995 (c.46), 

“parental responsibilities” has the meaning given by section 1(3) of the 1995 Act, 

“parental rights” has the meaning given by section 2(4) of the 1995 Act, 

“permanence order” has the meaning given by section 80(2) of the Adoption and 
Children (Scotland) Act 2007 (asp 4), 35 

“place of safety”, in relation to a child, means— 

(a) a residential or other establishment provided by a local authority, 

(b) a community home within the meaning of section 53 of the Children Act 
1989 (c.41), 

1248



Children’s Hearings (Scotland) Bill 97 
Part 20—General 
 

(c) a police station, 

(d) a hospital, or surgery, the person or body of persons responsible for the 
management of which is willing temporarily to receive the child,  

(e) the dwelling-house of a suitable person who is so willing, or 

(f) any other suitable place the occupier of which is so willing, 5 

“pre-hearing panel” has the meaning given by section 78(2)(a), 

“prosecutor” has the meaning given by section 307(1) of the Criminal Procedure 
(Scotland) Act 1995 (c.46), 

“residential establishment” means— 

(a) an establishment in Scotland (whether managed by a local authority, a 10 
voluntary organisation or any other person) which provides residential 
accommodation for children for the purposes of this Act, the 1995 Act or 
the Social Work (Scotland) Act 1968 (c.49), 

(b) a home in England or Wales that is— 

(i) a community home within the meaning of section 53 of the Children 15 
Act 1989 (c.41), 

(ii) a voluntary home within the meaning of that Act, or 

(iii) a private children’s home within the meaning of that Act, or 

(c) a home in Northern Ireland that is— 

(i) provided under Part VIII of the Children (Northern Ireland) Order 20 
1995 (S.I. 1995/755 (N.I. 2)), 

(ii) a voluntary home within the meaning of that Order, or 

(iii) a registered children’s home within the meaning of that Order, 

“safeguarder” has the meaning given by section 29(1), 

“school age” has the meaning given by section 31 of the Education (Scotland) Act 25 
1980 (c.44), 

“secure accommodation” means accommodation provided in a residential 
establishment, approved in accordance with regulations made under section 29 of 
the Regulation of Care (Scotland) Act 2001 (asp 8) or section 22(8)(a) of the Care 
Standards Act 2000 (c.14), for the purpose of restricting the liberty of children. 30 

“secure accommodation authorisation” has the meaning given by section 99, 

“statement of grounds” has the meaning given by section 81(3), 

“subordinate legislation” means— 

(a) an order, 

(b) regulations, or 35 

(c) rules,  

“warrant to secure attendance” has the meaning given by section 102, and 

“working day” means every day except— 

(a) Saturday and Sunday, 
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(b) 25 and 26 December, 

(c) 1 and 2 January. 

(2) References in this Act to a decision of a children’s hearing are references to a decision 
of a majority of the members of a children’s hearing. 

(3) References in this Act to varying a compulsory supervision order, an interim 5 
compulsory supervision order or a medical examination order include varying the order 
by adding or removing measures. 

 
General 

188 Consequential amendments and repeals 

(1) Schedule 5 contains minor amendments and amendments consequential on the 10 
provisions of this Act. 

(2) The enactments specified in schedule 6, which include enactments that are spent, are 
repealed to the extent specified. 

 
189 Ancillary provision 

(1) The Scottish Ministers may by order make such supplementary, incidental or 15 
consequential provision as they consider appropriate for the purposes of, in consequence 
of, or for giving full effect to, any provision of this Act. 

(2) An order under subsection (1) may modify any enactment (including this Act). 

(3) An order under this section containing provisions which add to, replace or omit any part 
of the text of an Act is subject to the affirmative procedure. 20 

 
190 Transitional provision etc. 

(1) The Scottish Ministers may by order make such provision as they consider necessary or 
expedient for transitory, transitional or saving purposes in connection with the coming 
into force of any provision of this Act. 

(2) An order under subsection (1) may modify any enactment (including this Act). 25 

 
191 Short title and commencement 

(1) This Act may be cited as the Children’s Hearings (Scotland) Act 2010. 

(2) The provisions of this Act, other than sections 179 to 187, 189, 190 and this section, 
come into force on such day as the Scottish Ministers may by order appoint. 

(3) An order under subsection (2) may contain transitional, transitory or saving provision in 30 
connection with the coming into force of this Act. 
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SCHEDULE 1 
(introduced by section 3) 

CHILDREN’S HEARINGS SCOTLAND 

Status 

1 (1) CHS— 5 

(a) is not a servant or agent of the Crown, and 

(b) does not enjoy any status, immunity or privilege of the Crown. 

(2) CHS’s property is not property of, or property held on behalf of, the Crown. 

 
Membership 

2 (1) The members of CHS are to be appointed by the Scottish Ministers. 10 

(2) There are to be no fewer than five and no more than eight members. 

(3) The Scottish Ministers may by order amend sub-paragraph (2) so as to substitute for the 
numbers of members for the time being specified there different numbers of members. 

(4) A member holds and vacates office on terms and conditions determined by the Scottish 
Ministers. 15 

(5) The Scottish Ministers may appoint a person to be a member only if satisfied that the 
person has knowledge and experience relevant to the functions of CHS and the National 
Convener. 

(6) The Scottish Ministers may appoint a person to be a member only if satisfied that the 
person, after appointment, will have no financial or other interest that is likely to 20 
prejudicially affect the performance of the person’s functions as a member of CHS. 

(7) The Scottish Ministers may reappoint as a member a person who has ceased to be a 
member. 

 
Persons disqualified from membership 

3 A person is disqualified from appointment, and from holding office, as a member if the 25 
person is or becomes— 

(a) a member of the House of Commons, 

(b) a member of the Scottish Parliament, or 

(c) a member of the European Parliament. 

 
Resignation of members 30 

4 A member of CHS may resign office by giving notice in writing to the Scottish 
Ministers. 

 
Removal of members 

5 (1) The Scottish Ministers may revoke the appointment of a member of CHS if— 

(a) the member becomes insolvent,  35 
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(b) the member is incapacitated by physical or mental illness, 

(c) the member has been absent from meetings of CHS for a period longer than 3 
months without the permission of CHS, 

(d) the member is otherwise unfit to be a member or unable for any reason to 
discharge the functions of a member. 5 

(2) For the purposes of sub-paragraph (1)(a) a member becomes insolvent when— 

(a) a voluntary arrangement proposed by the member is approved, 

(b) the member is adjudged bankrupt, 

(c) the member’s estate is sequestrated, 

(d) the member’s application for a debt payment programme is approved under 10 
section 2 of the Debt Arrangement and Attachment (Scotland) Act 2002 (asp 17), 
or 

(e) the member grants a trust deed for creditors. 

 
Remuneration, allowances etc. 

6 (1) CHS must pay to its members— 15 

(a) such remuneration as the Scottish Ministers may determine, and 

(b) such allowances in respect of expenses properly incurred by members in the 
performance of their functions as may be so determined. 

(2) CHS must— 

(a) pay to or in respect of any person who is or has been a member of CHS such 20 
pension, allowances or gratuities as the Scottish Ministers may determine, or 

(b) make such payments as the Scottish Ministers may determine towards provision 
for the payment of a pension, allowance or gratuity to or in respect of such a 
person. 

(3) Sub-paragraph (4) applies where— 25 

(a) a person ceases to be a member otherwise than on the expiry of the person’s term 
of office, and 

(b) it appears to the Scottish Ministers that there are circumstances which make it 
right for the person to receive compensation. 

(4) CHS must make a payment to the person of such amount as the Scottish Ministers may 30 
determine. 

 
Chairing meetings 

7 (1) The Scottish Ministers must appoint one of the members of CHS to chair meetings of 
CHS (the “chairing member”). 

(2) The chairing member holds and vacates that office on terms and conditions determined 35 
by the Scottish Ministers. 
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(3) If a person is appointed as the chairing member for a period that extends beyond the 
period of the person’s appointment as a member, the person’s appointment as a member 
is taken to have been extended so that it ends on the same day as the period of 
appointment as chairing member ends.  

(4) The chairing member may resign that office by giving notice in writing to the Scottish 5 
Ministers. 

(5) If the chairing member is for any reason unable to chair a meeting of members, a 
majority of the members present at the meeting may elect one of those members to chair 
the meeting. 

 
The National Convener 10 

8 (1) CHS is, with the approval of the Scottish Ministers, to appoint a person as the National 
Convener (other than the first National Convener). 

(2) CHS may, with the approval of the Scottish Ministers, reappoint a person as the 
National Convener. 

(2A) Prior to making an appointment or reappointment under this paragraph, CHS is to— 15 

(a) consult, and 

(b) have regard to any views expressed by, 

children and young people on the matter of the appointment or reappointment.  

(2B) In this paragraph “children and young people” has the meaning given by section 16 of 
the Commissioner for Children and Young People (Scotland) Act 2003 (asp 17). 20 

(3) The period for which a person is appointed or reappointed under this paragraph is 5 
years. 

(4) A person appointed or reappointed under this paragraph holds and vacates office on 
terms and conditions determined by CHS and approved by the Scottish Ministers. 

(5) The Scottish Ministers may by regulations prescribe qualifications that must be held by 25 
the National Convener. 

(6) A person is disqualified from appointment, and from holding office, as the National 
Convener if the person is or becomes— 

(a) a member of the House of Commons, 

(b) a member of the Scottish Parliament, or 30 

(c) a member of the European Parliament. 

(7) The National Convener may appeal to the Scottish Ministers against dismissal by CHS. 

(8) CHS is the respondent in an appeal under sub-paragraph (7). 

(9) The Scottish Ministers may by regulations make provision about— 

(a) the procedure to be followed in appeals under sub-paragraph (7), 35 

(b) the effect of making such an appeal, 

(c) the powers of the Scottish Ministers for disposing of such appeals (including 
powers to make directions about liability for expenses),  

(d) the effect of the exercise of those powers. 
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Supplementary powers of National Convener 

9 The National Convener may do anything that the National Convener considers 
appropriate for the purposes of or in connection with the functions conferred on the 
National Convener by virtue of this Act or any other enactment. 

 
Delegation of National Convener’s functions 5 

10 (1) The functions of the National Convener conferred by virtue of this Act or any other 
enactment (other than the functions mentioned in sub-paragraph (2)) may be carried out 
on the National Convener’s behalf by a person who is— 

(a) authorised (whether specially or generally) by the National Convener for the 
purpose, or 10 

(b) a person of a class of person authorised (whether specially or generally) by the 
National Convener for the purpose. 

(2) The functions are— 

(b) the function conferred by paragraph 23, 

(c) functions conferred by paragraph 1(2) to (6) of schedule 2. 15 

(3) The National Convener may not under sub-paragraph (1) authorise the Principal 
Reporter, SCRA or a local authority to carry out a function on behalf of the National 
Convener. 

(4) The National Convener may not under sub-paragraph (1) authorise a person employed 
by SCRA or a local authority to carry out the function conferred on the National 20 
Convener by section 9. 

(5) If under sub-paragraph (1) the National Convener delegates the function conferred on 
the National Convener by section 9, the National Convener may not delegate any other 
function to the same person under that sub-paragraph. 

(6) Nothing in sub-paragraph (1) prevents the National Convener from carrying out any 25 
function delegated under that sub-paragraph. 

(7) The Scottish Ministers may by regulations prescribe the qualifications to be held by a 
person to whom a function, or a function of a class, specified in the regulations is 
delegated. 

(8) A person to whom a function is delegated under sub-paragraph (1) must comply with a 30 
direction given to the person by the National Convener about the carrying out of the 
function. 

(9) CHS may pay to a person to whom a function is delegated under sub-paragraph (1) such 
expenses and allowances as the Scottish Ministers may determine. 

 
Staff 35 

11 (1) CHS may employ any staff necessary to ensure the carrying out of CHS’s functions. 

(2) Staff are employed on terms and conditions determined by CHS and approved by the 
Scottish Ministers. 

(3) CHS may— 
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(a) pay a pension, allowance or gratuity, including by way of compensation for loss 
of employment, to or in respect of an eligible person, 

(b) make payments towards the provision of a pension, allowance or gratuity, 
including by way of compensation for loss of employment, to or in respect of an 
eligible person, 5 

(c) provide and maintain schemes (whether contributory or not) for the payment of a 
pension, allowance or gratuity, including by way of compensation for loss of 
employment, to or in respect of an eligible person. 

(4) CHS may, with the approval of the Scottish Ministers, determine— 

(a) who, of the persons who are or have ceased to be employees of CHS, are to be 10 
eligible persons, and 

(b) the amount that may be paid or provided for. 

(5) Sub-paragraphs (6) and (7) apply where— 

(a) a person employed by CHS becomes a member of CHS, and  

(b) the person was (because the person was an employee of CHS) a participant in a 15 
pension scheme established and administered by CHS for the benefit of its 
employees. 

(6) CHS may determine that the person’s service as a member of CHS is to be treated for 
the purposes of the scheme as service as an employee of CHS whether or not any 
benefits are to be payable to or in respect of the person under paragraph 6. 20 

(7) Any discretion which the scheme confers on CHS as to the benefits payable to or in 
respect of the person is to be exercised only with the approval of the Scottish Ministers. 

 
Area support teams: establishment and membership 

12 (1) Each local authority must establish and maintain for the area covered by it for the 
purposes of this paragraph a committee to be known as an area support team. 25 

(2) Area support teams may consist of more than one constituent authority. 

(3) An area support team may consist of or include persons who are neither members nor 
employees of CHS. 

(4) The local authority or, as the case may be, each constituent authority by agreement may 
appoint persons as a member of an area support team. 30 

(6) An area support team may establish sub-committees consisting of persons who are 
members of the area support team. 

(7) In this paragraph and paragraph 13 “constituent authority”, in relation to an area support 
team, means a local authority whose area falls wholly or partly within the area of the 
area support team. 35 

(8) Where a local authority fails to establish an area support team or fails to deliver the 
national training standards referred to in paragraph 3 of schedule 2, the National 
Convener may establish and maintain an area support group for the area covered by that 
local authority. 

 
Area support teams: functions 40 

13 (1) The National Convener may delegate to an area support team to carry out for its area— 
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(a) a function conferred on the National Convener by section 6, 

(b) a function conferred on the National Convener by paragraph 1(1) of schedule 2, 

(c) other functions of the National Convener specified for the purpose by the National 
Convener. 

(2) The National Convener may not specify for the purpose of sub-paragraph (1)(c) the 5 
functions conferred on the National Convener by section 9. 

(3) Before delegating a function under sub-paragraph (1) to be carried out by an area 
support team the National Convener must consult each constituent authority. 

(4) If by virtue of sub-paragraph (1) a function is delegated to an area support team, the 
function may not be delegated by the area support team to a person who is not a member 10 
of the area support team. 

(5) Nothing in sub-paragraph (1) prevents the National Convener from carrying out any 
function delegated under that sub-paragraph. 

(6) An area support team to which a function is delegated under sub-paragraph (1) must 
comply with a direction given to it by the National Convener about the carrying out of 15 
the function. 

(7) Before giving a direction to an area support team as mentioned in sub-paragraph (6) the 
National Convener must consult each constituent authority. 

 
Committees 

14 (1) CHS may establish committees. 20 

(2) The members of committees may include persons who are not members of CHS. 

(3) A committee must not consist entirely of persons who are not members of CHS. 

(4) CHS must pay to a person who is not a member of CHS and who is appointed to a 
committee such remuneration and allowances as CHS may, with the approval of the 
Scottish Ministers, determine. 25 

(5) A committee must comply with any directions given to it by CHS. 

(6) In this paragraph, only sub-paragraph (4) applies in relation to area support teams. 

 
CHS’s supplementary powers 

15 (1) CHS may do anything that it considers appropriate for the purposes of or in connection 
with its functions. 30 

(2) CHS may in particular— 

(a) acquire and dispose of land and other property, 

(b) enter into contracts,  

(c) carry out research relating to the functions conferred on it by virtue of this Act or 
any other enactment, 35 

(d) publish, or assist in the publication of, materials relating to those functions, 

(e) promote, or assist in the promotion of, publicity relating to those functions. 
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Procedure 

16 (1) CHS may determine— 

(a) its own procedure (including quorum), and 

(b) the procedure (including quorum) of any of its committees. 

(2) An area support team may determine— 5 

(a) its own procedure (including quorum), and 

(b) the procedure (including quorum) of any of its sub-committees. 

 
Delegation of CHS’s functions 

17 (1) Any function of CHS (whether conferred by virtue of this Act or any other enactment) 
may be carried out on its behalf by— 10 

(a) a member of CHS, 

(b) a committee of CHS, or 

(c) a person employed by CHS. 

(2) Nothing in sub-paragraph (1) prevents CHS from carrying out any function delegated 
under that sub-paragraph. 15 

 
Financial interests 

18 (1) The Scottish Ministers must from time to time satisfy themselves that the members of 
CHS have no financial or other interest that is likely to prejudicially affect the 
performance of their functions as members of CHS. 

(2) A member must comply with a requirement of the Scottish Ministers to give them any 20 
information that the Scottish Ministers consider necessary to enable them to comply 
with sub-paragraph (1). 

 
Grants 

19 (1) The Scottish Ministers may make grants to CHS of amounts that they determine. 

(2) A grant is made subject to any conditions specified by the Scottish Ministers (including 25 
conditions about repayment). 

 
Accounts 

20 (1) CHS must— 

(a) keep proper accounts and accounting records, 

(b) prepare for each financial year a statement of accounts, and 30 

(c) send a copy of each statement of accounts to the Scottish Ministers by such time 
as they may direct. 

(2) Each statement of accounts must comply with any directions given by the Scottish 
Ministers as to— 

(a) the information to be contained in it, 35 
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(b) the manner in which the information is to be presented,  

(c) the methods and principles according to which the statement is to be prepared. 

(3) The Scottish Ministers must send a copy of each statement of accounts to the Auditor 
General for Scotland for auditing. 

(4) In this paragraph, “financial year” means— 5 

(a) the period beginning on the date on which CHS is established and ending— 

(i) on 31 March next occurring, or 

(ii) if that period is of less than 6 months’ duration, on 31 March next 
occurring after that, and 

(b) each subsequent period of a year ending on 31 March. 10 

 
Provision of accounts and other information to Scottish Ministers 

21 (1) The Scottish Ministers may direct CHS to give them accounts or other information 
specified in the direction relating to CHS’s property and activities or proposed activities. 

(2) CHS must— 

(a) give the Scottish Ministers accounts or any other information that it is directed to 15 
give under sub-paragraph (1), 

(b) give the Scottish Ministers facilities for the verification of the information given,  

(c) permit any person authorised by the Scottish Ministers to inspect and make copies 
of accounts and any other documents of CHS for the purposes of verifying the 
information given, and 20 

(d) give the person an explanation, reasonably required by the person, of anything 
that the person is entitled to inspect. 

 
CHS’s annual report 

22 (1) CHS must, as soon as is reasonably practicable after the end of each financial year, 
prepare and submit to the Scottish Ministers a report on the carrying out of its functions 25 
during the year. 

(2) The report must include a copy of so much of the report made to CHS by the National 
Convener as relates to the year. 

(3) CHS may include in the report any other information that it considers appropriate. 

(4) The Scottish Ministers must lay before the Scottish Parliament each report submitted to 30 
them. 

(5) In this paragraph, “financial year” means— 

(a) the period beginning on the date on which CHS is established and ending— 

(i) on 31 March next occurring, or 

(ii) if that period is of less than 6 months’ duration, on 31 March next 35 
occurring after that, and 

(b) each subsequent period of a year ending on 31 March. 
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National Convener’s annual report 

23 (1) The National Convener must, as soon as is reasonably practicable after the end of each 
financial year, prepare and submit to CHS a report on the carrying out during the year of 
the functions conferred on the National Convener by virtue of this Act or any other 
enactment. 5 

(2) The National Convener may include in the report any other information that the 
National Convener considers appropriate. 

(3) In this paragraph, “financial year” means— 

(a) the period beginning with the appointment of the first National Convener and 
ending— 10 

(i) on 31 March next occurring, or 

(ii) if that period is of less than 6 months’ duration, on 31 March next 
occurring after that, and 

(b) each subsequent period of a year ending on 31 March. 

 
Validity of proceedings and actions 15 

24 The validity of proceedings or actions of CHS (including proceedings or actions of any 
of its committees) is not affected by— 

(a) any vacancy in the membership of CHS or any of its committees, 

(b) any defect in the appointment of a member of CHS or any of its committees, or 

(c) the disqualification of a person as a member of CHS after appointment. 20 

 

SCHEDULE 2 
(introduced by section 4) 

THE CHILDREN’S PANEL 

Recruitment and tenure of panel members 

1 (1) The National Convener may make arrangements for the recruitment of persons as 25 
members of the Children’s Panel (a person appointed as a member being referred to in 
this schedule as a “panel member”). 

(2) It is for the National Convener to appoint persons as panel members from those 
recruited under sub-paragraph (1). 

(3) The National Convener must reappoint as a panel member a person whose appointment 30 
has ceased unless— 

(a) the person declines to be reappointed, or 

(b) the National Convener is satisfied that sub-paragraph (4) applies. 

(4) This sub-paragraph applies if the person is unfit to be a panel member by reason of— 

(a) inability, 35 

(b) conduct, or 

(c) failure without reasonable excuse to comply with any training requirements 
imposed by the National Convener. 
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(5) The period for which a person is appointed or reappointed as a panel member is 3 years. 

(6) The National Convener may, with the consent of the Lord President of the Court of 
Session, remove a panel member during the period mentioned in sub-paragraph (5) if 
satisfied that sub-paragraph (4) applies.  

 
List of panel members 5 

2 (1) The National Convener must publish a list setting out in relation to each panel 
member— 

(a) the member’s name, 

(b) the local authority area in which the member resides, and 

(c) if the member works, the local authority area in which the member works. 10 

(2) The National Convener must make the list available for public inspection. 

 
Training 

3 (1) The National Convener must establish national training standards, to be delivered by 
area support groups, for panel members and potential panel members. 

(2) The National Convener may monitor the performance of panel members. 15 

 
Allowances 

4 (1) The National Convener may, with the approval of the Scottish Ministers, determine the 
allowances to be paid to— 

(a) panel members, 

(b) potential panel members. 20 

(2) Different determinations may be made for different cases or different classes of case. 

(3) The National Convener may pay to panel members and potential panel members 
allowances determined under sub-paragraph (1). 

 

SCHEDULE 3 
(introduced by section 16) 25 

THE SCOTTISH CHILDREN’S REPORTER ADMINISTRATION 

Status 

1 (1) SCRA— 

(a) is not a servant or agent of the Crown, and 

(b) does not enjoy any status, immunity or privilege of the Crown. 30 

(2) SCRA’s property is not property of, or property held on behalf of, the Crown. 

 
Membership 

2 (1) The members of SCRA are to be appointed by the Scottish Ministers. 

(2) There are to be no fewer than five and no more than eight members. 
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(3) The Scottish Ministers may by order amend sub-paragraph (2) so as to substitute for the 
numbers of members for the time being specified there different numbers of members. 

(4) A member holds and vacates office on terms and conditions determined by the Scottish 
Ministers. 

(5) The Scottish Ministers may appoint a person to be a member only if satisfied that the 5 
person has knowledge or experience relevant to the functions of SCRA and the Principal 
Reporter. 

(6) The Scottish Ministers may appoint a person to be a member only if satisfied that the 
person, after appointment, will have no financial or other interest that is likely to 
prejudicially affect the performance of the person’s functions as a member of SCRA.  10 

(7) The Scottish Ministers may reappoint as a member a person who has ceased to be a 
member. 

 
Persons disqualified from membership 

3  A person is disqualified from appointment, and from holding office, as a member if the 
person is or becomes— 15 

(a) a member of the House of Commons, 

(b) a member of the Scottish Parliament, or 

(c) a member of the European Parliament. 

 
Resignation of members 

4 A member of SCRA may resign office by giving notice in writing to the Scottish 20 
Ministers. 

 
Removal of members 

5 (1) The Scottish Ministers may revoke the appointment of a member of SCRA if— 

(a) the member becomes insolvent,  

(b) the member is incapacitated by physical or mental illness, 25 

(c) the member has been absent from meetings of SCRA for a period longer than 3 
months without the permission of SCRA, 

(d) the member is otherwise unfit to be a member or unable for any reason to 
discharge the functions of a member. 

(2) For the purposes of sub-paragraph (1)(a) a member becomes insolvent when— 30 

(a) a voluntary arrangement proposed by the member is approved, 

(b) the member is adjudged bankrupt, 

(c) the member’s estate is sequestrated, 

(d) the member’s application for a debt payment programme is approved under 
section 2 of the Debt Arrangement and Attachment (Scotland) Act 2002 (asp 17), 35 
or 

(e) the member grants a trust deed for creditors. 
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Remuneration, allowances etc. 

6 (1) SCRA must pay to its members— 

(a) such remuneration as the Scottish Ministers may determine, and 

(b) such allowances in respect of expenses properly incurred by members in the 
performance of their functions as may be so determined. 5 

(2) SCRA must— 

(a) pay to or in respect of any person who is or has been a member of SCRA such 
pension, allowances or gratuities as the Scottish Ministers may determine, or 

(b) make such payments as the Scottish Ministers may determine towards provision 
for the payment of a pension, allowance or gratuity to or in respect of such a 10 
person. 

(3) Sub-paragraph (4) applies where— 

(a) a person ceases to be a member otherwise than on the expiry of the person’s term 
of office, and 

(b) it appears to the Scottish Ministers that there are circumstances which make it 15 
right for the person to receive compensation. 

(4) SCRA must make a payment to the person of such amount as the Scottish Ministers may 
determine. 

 
Chairing meetings 

7 (1) The Scottish Ministers must appoint one of the members of SCRA to chair meetings of 20 
SCRA (the “chairing member”). 

(2) The chairing member holds and vacates that office on terms and conditions determined 
by the Scottish Ministers. 

(3) If a person is appointed as the chairing member for a period that extends beyond the 
period of the person’s appointment as a member, the person’s appointment as a member 25 
is taken to have been extended so that it ends on the same day as the period of 
appointment as chairing member ends. 

(4) The chairing member may resign that office by giving notice in writing to the Scottish 
Ministers. 

(5) If the chairing member is for any reason unable to chair a meeting of members, a 30 
majority of the members present at the meeting may elect one of those members to chair 
the meeting. 

 
The Principal Reporter 

8 (1) The Principal Reporter is to be appointed by SCRA with the approval of the Scottish 
Ministers. 35 

(2) The Principal Reporter holds and vacates that office on terms and conditions determined 
by SCRA and approved by the Scottish Ministers. 

(3) The Scottish Ministers may by regulations prescribe qualifications that must be held by 
the Principal Reporter. 
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(4) A person is disqualified from appointment, and from holding office, as the Principal 
Reporter if the person is or becomes— 

(a) a member of the House of Commons, 

(b) a member of the Scottish Parliament, or 

(c) a member of the European Parliament. 5 

(5) The Principal Reporter may appeal to the Scottish Ministers against dismissal by SCRA. 

(6) SCRA is the respondent in an appeal under sub-paragraph (5). 

(7) The Scottish Ministers may by regulations make provision about— 

(a) the procedure to be followed in appeals under sub-paragraph (5), 

(b) the effect of making such an appeal, 10 

(c) the powers of the Scottish Ministers for disposing of such appeals (including 
powers to make directions about liability for expenses), 

(d) the effect of the exercise of those powers. 

(8) Nothing in this paragraph affects any appointment in force on the commencement of this 
paragraph. 15 

 
Supplementary powers of Principal Reporter 

9 The Principal Reporter may do anything that the Principal Reporter considers 
appropriate for the purposes of or in connection with the functions conferred on the 
Principal Reporter by virtue of this Act or any other enactment. 

 
Delegation of Principal Reporter’s functions 20 

10 (1) The functions of the Principal Reporter conferred by virtue of this Act or any other 
enactment (other than the duty imposed by paragraph 22) may be carried out on the 
Principal Reporter’s behalf by a person employed by SCRA who is— 

(a) authorised (whether specially or generally) by the Principal Reporter for the 
purpose, or 25 

(b) a member of a class of person authorised (whether specially or generally) by the 
Principal Reporter for the purpose. 

(2) Nothing in sub-paragraph (1) prevents the Principal Reporter from carrying out any 
function delegated under that sub-paragraph. 

(3) The Scottish Ministers may by regulations prescribe the qualifications to be held by a 30 
person employed by SCRA to whom a function, or a function of a class, specified in the 
regulations is delegated. 

(4) A function of the Principal Reporter may not be delegated to a person who is employed 
by both SCRA and a local authority unless SCRA consents to the delegation. 

(5) The Principal Reporter may give directions about the carrying out of a delegated 35 
function. 

(6) The persons to whom the function is delegated must comply with the direction. 
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Staff 

11 (1) SCRA may employ any staff necessary to ensure the carrying out of SCRA’s functions. 

(2) Staff are employed on terms and conditions determined by SCRA and approved by the 
Scottish Ministers. 

(3) SCRA may— 5 

(a) pay a pension, allowance or gratuity, including by way of compensation for loss 
of employment, to or in respect of an eligible person, 

(b) make payments towards the provision of a pension, allowance or gratuity, 
including by way of compensation for loss of employment, to or in respect of an 
eligible person, 10 

(c) provide and maintain schemes (whether contributory or not) for the payment of a 
pension, allowance or gratuity, including by way of compensation for loss of 
employment, to or in respect of an eligible person. 

(4) SCRA may, with the approval of the Scottish Ministers, determine— 

(a) who, of the persons who are or have ceased to be employees of SCRA, are to be 15 
eligible persons, and 

(b) the amount that may be paid or provided for. 

(5) Sub-paragraphs (6) and (7) apply where— 

(a) a person employed by SCRA becomes a member of SCRA, and  

(b) the person was (because the person was an employee of SCRA) a participant in a 20 
pension scheme established and administered by SCRA for the benefit of its 
employees. 

(6) SCRA may determine that the person’s service as a member of SCRA is to be treated for 
the purposes of the scheme as service as an employee of SCRA whether or not any 
benefits are to be payable to or in respect of the person under paragraph 6. 25 

(7) Any discretion which the scheme confers on SCRA as to the benefits payable to or in 
respect of the person is to be exercised only with the approval of the Scottish Ministers. 

 
Appeals against dismissal 

12 (1) A person employed by SCRA who is of a description or class specified in regulations 
made by the Scottish Ministers may appeal to the Scottish Ministers against dismissal by 30 
SCRA. 

(2) SCRA is the respondent in an appeal under this paragraph. 

(3) Regulations under sub-paragraph (1) may make provision about— 

(a) the procedure for appeals under this paragraph, 

(b) the effect of making such an appeal, 35 

(c) the powers of the Scottish Ministers to dispose of such appeals (including powers 
to make directions about liability for expenses),  

(d) the effect of the exercise of those powers. 
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Committees 

13 (1) SCRA may establish committees. 

(2) The members of committees may include persons who are not members of SCRA. 

(3) A committee must not consist entirely of persons who are not members of SCRA. 

(4) SCRA must pay to a person who is not a member of SCRA and who is appointed to a 5 
committee such remuneration and allowances as SCRA may, with the approval of the 
Scottish Ministers, determine. 

(5) A committee must comply with any directions given to it by SCRA. 

 
SCRA’s supplementary powers 

14 (1) SCRA may do anything that it considers appropriate for the purposes of or in connection 10 
with its functions. 

(2) SCRA may in particular— 

(a) acquire and dispose of land and other property, 

(b) enter into contracts,  

(c) carry out research relating to the functions conferred on it by virtue of this Act or 15 
any other enactment, 

(d) publish, or assist in the publication of, materials relating to those functions, 

(e) promote, or assist in the promotion of, publicity relating to those functions. 

 
Procedure 

15 SCRA may determine— 20 

(a) its own procedure (including quorum), and 

(b) the procedure (including quorum) of any of its committees. 

 
Delegation of SCRA’s functions 

16 (1) Any function of SCRA (whether conferred by virtue of this Act or any other enactment) 
may be carried out on its behalf by— 25 

(a) a member of SCRA, 

(b) a committee of SCRA, 

(c) a person employed by SCRA, 

(d) any other person authorised (whether specially or generally) by it for the purpose. 

(2) Nothing in sub-paragraph (1) prevents SCRA from carrying out any function delegated 30 
under that sub-paragraph. 

 
Financial interests 

17 (1) The Scottish Ministers must from time to time satisfy themselves that the members of 
SCRA have no financial or other interest that is likely to prejudicially affect the 
performance of their functions as members of SCRA. 35 
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(2) A member must comply with a requirement of the Scottish Ministers to give them any 

information that the Scottish Ministers consider necessary to enable them to comply 
with sub-paragraph (1). 

 
Grants 

18 (1) The Scottish Ministers may make grants to SCRA of amounts that they determine. 5 

(2) A grant is made subject to any conditions specified by the Scottish Ministers (including 
conditions about repayment). 

 
Accounts 

19 (1) SCRA must— 

(a) keep proper accounts and accounting records, 10 

(b) prepare for each financial year a statement of accounts, and 

(c) send a copy of each statement of accounts to the Scottish Ministers by such time 
as they may direct. 

(2) Each statement of accounts must comply with any directions given by the Scottish 
Ministers as to— 15 

(a) the information to be contained in it, 

(b) the manner in which the information is to be presented,  

(c) the methods and principles according to which the statement is to be prepared. 

(3) The Scottish Ministers must send a copy of each statement of accounts to the Auditor 
General for Scotland for auditing. 20 

(4) In this paragraph, “financial year” means each period of a year ending on 31 March. 

 
Provision of accounts and other information to Scottish Ministers 

20 (1) The Scottish Ministers may direct SCRA to give them accounts or other information 
specified in the direction relating to SCRA’s property and activities or proposed 
activities. 25 

(2) SCRA must— 

(a) give the Scottish Ministers accounts or any other information that it is directed to 
give under sub-paragraph (1),  

(b) give the Scottish Ministers facilities for the verification of the information given,  

(c) permit any person authorised by the Scottish Ministers to inspect and make copies 30 
of accounts and any other documents of SCRA for the purposes of verifying the 
information given, and 

(d) give the person an explanation, reasonably required by the person, of anything 
that the person is entitled to inspect. 
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SCRA’s annual report 

21 (1) SCRA must, as soon as is reasonably practicable after the end of each financial year, 
prepare and submit to the Scottish Ministers a report on the carrying out of its functions 
during the year. 

(2) The report must include a copy of so much of the report made to SCRA by the Principal 5 
Reporter as relates to the year. 

(3) SCRA may include in the report any other information that it considers appropriate. 

(4) The Scottish Ministers must lay before the Scottish Parliament each report submitted to 
them. 

(5) In this section, “financial year” means each period of a year ending on 31 March. 10 

 
Principal Reporter’s annual report 

22 (1) The Principal Reporter must, as soon as is reasonably practicable after the end of each 
financial year, prepare and submit to SCRA a report on the carrying out during the year 
of the functions conferred on the Principal Reporter by virtue of this Act or any other 
enactment. 15 

(2) The Principal Reporter may include in the report any other information that the Principal 
Reporter considers appropriate. 

(3) In this paragraph, “financial year” means each period of a year ending on 31 March. 

 
Validity of proceedings and actions 

23 The validity of proceedings or actions of SCRA (including proceedings or actions of any 20 
of its committees) is not affected by— 

(a) any vacancy in the membership of SCRA or any of its committees, 

(b) any defect in the appointment of a member of SCRA or any of its committees, or 

(c) the disqualification of a person as a member of SCRA after appointment. 

 

SCHEDULE 4 25 
(introduced by section 23) 

TRANSFER OF STAFF AND PROPERTY TO CHS 

Interpretation 

1 In this schedule— 

“recognised” has the meaning given by section 178(3) of the Trade Union and 30 
Labour Relations (Consolidation) Act 1992 (c.52), 

“trade union” has the meaning given by section 1 of that Act, and 

“transfer day”, in relation to a person, means the day on which a staff transfer 
order comes into force in relation to the person. 

Staff transfer orders 35 

2 (1) The Scottish Ministers may by order (a “staff transfer order”) make provision for or in 
connection with— 
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(a) the transfer of persons employed by SCRA to CHS, 

(b) the transfer of persons employed by local authorities from authorities to CHS. 

(2) A staff transfer order may in particular— 

(a) prescribe rules by which the transfer of persons, or classes of person, specified in 
the order can be determined, 5 

(b) require— 

(i) in relation to persons employed by SCRA, SCRA and CHS acting jointly, 
or 

(ii) in relation to persons employed by a local authority specified in the order, 
the local authority and CHS acting jointly, 10 

to make a scheme in relation to the transfer of the persons to whom the order 
relates. 

(3) Sub-paragraphs (4) and (5) apply where— 

(a) an order includes a requirement of the sort mentioned in sub-paragraph (2)(b)(i) 
and SCRA and CHS are unable to comply with the requirement, or 15 

(b) an order includes a requirement of the sort mentioned in sub-paragraph (2)(b)(ii) 
and the local authority and CHS are unable to comply with the requirement. 

(4) The Scottish Ministers may determine the content of the scheme. 

(5) The scheme is to be treated as if made in accordance with the requirement imposed by 
the order. 20 

 
Schemes for transfer of staff: consultation 

3 (1) Sub-paragraph (2) applies where a staff transfer order includes a requirement of the type 
mentioned in paragraph 2(2)(b)(i). 

(2) SCRA must consult the persons mentioned in sub-paragraph (3) about the content of the 
scheme. 25 

(3) Those persons are— 

(a) persons employed by SCRA, 

(b) the Principal Reporter, 

(c) representatives of any trade union recognised by SCRA. 

(4) Sub-paragraph (5) applies where a staff transfer order includes a requirement of the type 30 
mentioned in paragraph 2(2)(b)(ii). 

(5) The local authority must consult the persons mentioned in sub-paragraph (6) about the 
content of the scheme. 

(6) Those persons are— 

(a) persons employed by the local authority, 35 

(c) representatives of any trade union recognised by the local authority. 

 
Effect on existing contracts of employment 

4 (1) This paragraph applies where— 
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(a) a person is to be transferred by virtue of a staff transfer order, and 

(b) immediately before the transfer day the person has a contract of employment with 
the relevant employer. 

(2) On and after the transfer day the contract of employment has effect as if originally made 
between the person and CHS. 5 

(3) On the transfer day the rights, powers, duties and liabilities of the relevant employer 
under or in connection with the contract of employment of the person are transferred to 
CHS. 

(4) Anything done before the transfer day by or in relation to the relevant employer in 
respect of the contract of employment or the person is to be treated on and after that day 10 
as having been done by or in relation to CHS. 

(5) If, before the transfer day, the person gives notice to CHS or the relevant employer that 
the person objects to becoming a member of staff of CHS— 

(a) the contract of employment with the relevant employer is, on the day immediately 
preceding the day that would, but for the objection, have been the transfer day, 15 
terminated, and 

(b) the person is not to be treated (whether for the purpose of any enactment or 
otherwise) as having been dismissed by virtue of the giving of such notice. 

(6) Nothing in this schedule prejudices any right of the person to terminate the contract of 
employment if a substantial detrimental change in the person’s working conditions is 20 
made. 

(7) The person has the right to terminate the contract of employment if— 

(a) the identity of the relevant employer changes by virtue of the making of the staff 
transfer order, and 

(b) it is shown that, in all the circumstances, the change is significant and detrimental 25 
to the person. 

(8) In this paragraph “relevant employer”, in relation to a person, means— 

(a) where the person has a contract of employment with SCRA, SCRA, 

(b) where the person has a contract of employment with a local authority, the local 
authority. 30 

 
Transfer of property etc. to CHS 

5 (1) The Scottish Ministers may make a transfer scheme. 

(2) A transfer scheme is a scheme making provision for or in connection with the transfer to 
CHS of property, rights, liabilities and obligations of any of the following— 

(a) SCRA, 35 

(b) a local authority, 

(c) the Scottish Ministers. 

(3) A transfer scheme must specify a date (the “transfer date”) on which the transfer is to 
take effect. 

(4) A transfer scheme may— 40 
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(a) specify different dates in relation to different property, rights, liabilities and 

obligations, 

(b) make different provision in relation to different cases or classes of case. 

(5) On the transfer date— 

(a) any property or rights to which a transfer scheme applies transfer to and vest in 5 
CHS, 

(b) any liabilities or obligations to which such a scheme applies become liabilities or 
obligations of CHS. 

(6) A transfer scheme may make provision for the creation of rights, or the imposition of 
liabilities, in relation to the property, rights, liabilities or obligations transferred by 10 
virtue of the scheme. 

(7) A certificate issued by the Scottish Ministers that any property, right, liability or 
obligation has, or has not, been transferred by virtue of a transfer scheme is conclusive 
evidence of the transfer or the fact that there has not been a transfer. 

(8) A transfer scheme may in particular make provision about the continuation of legal 15 
proceedings. 

(9) A transfer scheme may make provision for CHS to make any payment which— 

(a) before a day specified in the scheme could have been made by a person specified 
in sub-paragraph (2)(a) or (b), but 

(b) is not a liability which can become a liability of CHS by virtue of a transfer 20 
scheme. 

(10) A transfer scheme may make provision for the payment by CHS of compensation in 
respect of property and rights transferred by virtue of the scheme. 

(11) Before making a transfer scheme, the Scottish Ministers must consult— 

(a) CHS, 25 

(b) the person mentioned in sub-paragraph (2)(a) or (b) whose property, rights, 
liabilities and obligations (or any of them) are to be transferred by virtue of the 
scheme, and 

(c) any other person with an interest in the property, rights, liabilities or obligations 
which are to be so transferred. 30 

 

SCHEDULE 5 
(introduced by section 188(1)) 

MINOR AND CONSEQUENTIAL AMENDMENTS 

Legal Aid (Scotland) Act 1986 (c.47) 

1 (1) The Legal Aid (Scotland) Act 1986 is amended as follows. 35 

(2) In section 4 (Scottish Legal Aid Fund)— 

(a) in subsection (2)— 

(i) in paragraph (aza), after sub-paragraph (ii) insert— 

“(iia) children’s legal assistance;”, and 
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(ii) after paragraph (aza) insert— 

“(azb) any sums payable by the Board under contracts made by virtue of 
section 33B;” and 

(b) in subsection (3), after paragraph (cb) insert— 

“(cc) any contribution payable to the Board by any person in pursuance of 5 
section 28J of this Act;”. 

(3) In section 4A (Scottish Legal Aid Board’s power to make grants in respect of provision 
of civil legal aid etc.)— 

(a)  in subsection (2)— 

(i) in paragraph (a) for the words from “aid” to “matters” substitute “aid, 10 
advice and assistance in relation to civil matters or children’s legal 
assistance”, 

(ii) in paragraph (b) after “matters” insert “or children’s matters”, and 

(iii) in paragraph (c) at the end add “or children’s matters”, 

(b) in subsection (13)— 15 

(i) for the words “aid or advice and assistance” substitute “aid, advice and 
assistance or children’s legal aid”, and 

(ii) at the end add “or children’s legal aid”, and 

(c) in subsection (14), at the end add “and 

“children’s matters” means matters relating to children’s hearings, pre-20 
hearing panels (as defined in section 78(2)(a) of the 2010 Act) or 
proceedings under Part 10 or 15 of the 2010 Act”. 

(3A) In subsection (1A) of section 31 (selection of solicitors and counsel)— 

(a) after paragraph (a), insert— 

“(aa) section 28L(3),”, 25 

(b) after paragraph (d), insert— 

“(da) regulations made under section 33B(4),”, and 

(c) in the full-out, after “assistance” insert “or children’s legal assistance”. 

(4) In section 35A (Board’s powers to obtain information from solicitors in certain cases)— 

(a) after subsection (1) insert— 30 

“(1A) The Board may, for the purpose of determining whether— 

(a) a solicitor, an employee of the solicitor or an employee of the solicitor’s 
firm may be committing a criminal offence in connection with children’s 
legal assistance, 

(b) a solicitor may be seeking, in relation to children’s legal assistance, to 35 
recover from the Fund money to which the solicitor is not entitled, as, for 
example, by performing unnecessary work, or 

(c) a solicitor or firm whose name appears on the register maintained under 
section 28L(1) is or may not be complying with the code of practice 
under section 28M for the time being in force, 40 
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require the solicitor or firm to produce such information and documents 
relating wholly or partly to the provision of children’s legal assistance as it 
may specify, at such time and place as it may specify.”, and 

(b) in subsection (2), after “(1)” insert “or (1A)”. 

(5) In section 35B (Board’s powers of entry)— 5 

(a) in subsection (1), after paragraph (c) insert “or 

(ca) a solicitor whose name appears on the register maintained under section 
28L(1) may not be complying with the code of practice under section 
28M for the time being in force;”, 

(b) in subsection (2)— 10 

(i) in paragraph (b), at the beginning insert “in the case mentioned in 
subsection (2A),”, and 

(ii) after paragraph (b) insert— 

“(ba) in the case mentioned in subsection (2B), take possession of any 
documents which appear to him to relate, wholly or partly, to any 15 
children’s legal assistance provided in or from those premises;”, and 

(c) after subsection (2) insert— 

“(2A) The case mentioned in subsection (2)(b) is where the warrant is issued in 
pursuance of— 

(a) paragraph (a), (b) or (c) of subsection (1), or 20 

(b) paragraph (d) of subsection (1) where the requirement to produce the 
documents was made under subsection (1) of section 35A. 

(2B) The case mentioned in subsection (2)(ba) is where the warrant is issued in 
pursuance of— 

(a) paragraph (ca) of subsection (1), or 25 

(b) paragraph (d) of subsection (1) where the requirement to produce the 
documents was made under subsection (1A) of section 35A.”. 

(6) In section 37(2) (regulations under Act which require to be laid in draft and approved by 
the Scottish Parliament before being made), after “24(4)” insert “, 28C(3), 28J(2), 
28K(1) or (8),”. 30 

(7) In section 41 (interpretation)— 

(a) after “requires—” insert— 

““the 2010 Act” means the Children’s Hearings (Scotland) Act 2010 (asp 
00);”, 

(b) after the definition of “the Board” insert— 35 

““children’s legal aid” has the meaning given to it in section 28B(2) of 
this Act; 

“children’s legal assistance” means— 

(a) children’s legal aid, and 
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(b) advice and assistance in relation to children’s hearings, pre-hearing 
panels (as defined in section 78(2)(a) of the 2010 Act) or 
proceedings under Part 10 or 15 of the 2010 Act;”, and 

(c) in the definition of “legal aid”— 

(i) after “aid,”, where it third occurs, insert “children’s legal aid”, and 5 

(ii) the words from “or”, where it second occurs, to the end of the definition are 
repealed. 

(8) In section 42 (disposable income and disposable capital: regulations), after subsection 
(3) insert— 

“(4) Regulations under this section may make different provision for— 10 

(a) children’s legal aid and legal aid other than children’s legal aid, 

(b) advice and assistance in relation to children’s matters and advice and 
assistance other than advice and assistance in relation to children’s 
matters. 

(5) In subsection (4)(b), “children’s matters” has the meaning given by section 15 
4A(14).”. 

 
Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8) 

2 In section 12 of the Antisocial Behaviour etc. (Scotland) Act 2004 (sheriff’s power to 
refer child to children’s hearing where antisocial behaviour order made etc.), for 
subsection (1) substitute— 20 

“(1) This section applies where— 

(a) the sheriff makes an antisocial behaviour order or an interim order in 
respect of a child, and 

(b) the sheriff considers that a section 65 ground (other than the ground 
mentioned in section 65(2)(j)) applies in relation to the child. 25 

(1A) The sheriff may require the Principal Reporter to arrange a children’s hearing. 

(1B) The sheriff must give the Principal Reporter a section 12 statement if— 

(a) the sheriff makes a requirement under subsection (1A), and 

(b) a compulsory supervision order is not in force in relation to the child. 

(1C) A section 12 statement is a statement— 30 

(a) specifying which of the section 65 grounds the sheriff considers applies 
in relation to the child, 

(b) setting out the reasons why the sheriff considers the ground applies, and 

(c) setting out any other information about the child which appears to the 
sheriff to be relevant. 35 

(1D) In this section— 

“compulsory supervision order” has the meaning given by section 97 of 
the Children’s Hearings (Scotland) Act 2010, 

“section 65 ground” means a ground mentioned in section 65(2) of that 
Act.” 40 

1273



122 Children’s Hearings (Scotland) Bill 
Schedule 6—Repeals 

 
 

SCHEDULE 6 
(introduced by section 188(2)) 

REPEALS 
 Enactment Extent of repeal 

5 
 
 
 
 
10 
 
 

 
 
 
 
15 
 
 
 
 
 
 
 

20 
 
 
 
 
 
 

25 
 
 
 
 
30 
 
 
 
 
 
35 
 
 
 
 
40 
 

Rehabilitation of Offenders Act 
1974 (c.53) 
 
 
 
 
 
 
Legal Aid (Scotland) Act 1986 
(c.47) 
 
Tribunals and Inquiries Act 1992 
(c.53) 
 
Local Government etc. (Scotland) 
Act 1994 (c.39) 
 
Children (Scotland) Act 1995 (c.36) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Section 3. 
 
In section 5, in subsection (3), paragraph (b) and 
the word “and” immediately preceding it; in 
subsection (5), paragraph (f); and, in subsection 
(10), the words “, or a supervision requirement 
under the Children (Scotland) Act 1995,”. 
 
Section 29. 
 
 
In Part 2 of Schedule 1, paragraph 61(a) and the 
title (“Social work”) relating to it. 
 
Sections 127 to 138. 
Schedule 12. 
 
Sections 39 to 74. 

In section 75(1), paragraph (a) and the word “or” 
immediately following it. 

Sections 75A and 75B. 

Sections 81 to 85. 

Section 90. 

Section 91(3)(a) to (c). 

Section 92. 

In section 93, in subsection (1), the definitions of 
“chief social work officer”, “child assessment 
order”, “child protection order”, “compulsory 
measures of supervision”, “education authority”, 
“local government area”, “place of safety”, “the 
Principal Reporter”, “relevant local authority”, 
“supervision requirement” and “working day”; 
and, in subsection (2)(b), the definition of 
“relevant person”. 

In section 101(1), in paragraph (a), the words “or 
under section 87(4) of this Act”; and paragraph (c) 
and the word “and” immediately preceding it. 
Section 101(4). 

In section 105, in each of subsections (8) and (10), 
the words “82, 83”. 
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 Enactment Extent of repeal 
 
 
 
 
5 
 
 
 
 
 
 
 

 
 
 
 

Vulnerable Witnesses (Scotland) 
Act 2004 (asp 3) 
 
Antisocial Behaviour etc. (Scotland) 
Act 2004 (asp 8) 
 
Legal Profession and Legal Aid 
(Scotland) Act 2007 (asp 5) 

Schedule 1. 

In Schedule 4, paragraph 23(2) and (3). 
 
Section 23. 
 
 
Section 12(2) to (5). 
 
 
Section 72(4) to (6). 
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AS AMENDED AT STAGE 2 

 
 

—————————— 
  

REVISED EXPLANATORY NOTES 

 
 
 
CONTENTS 

1. As required under Rule 9.7.8A of the Parliament’s Standing Orders, this revised 
document is published to accompany the Children’s Hearings (Scotland) Bill (introduced in the 
Scottish Parliament on 23 February 2010) as amended at Stage 2. Text has been revised as 
necessary to reflect the amendments made to the Bill at Stage 2 and these changes are indicated 
by sidelining in the right margin. 

INTRODUCTION 

2. These Explanatory Notes have been prepared by the Scottish Government in order to 
assist the reader of the Bill and to help inform debate on it. They do not form part of the Bill and 
have not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the Bill as amended at Stage 2.  They are 
not, and are not meant to be, a comprehensive description of the Bill.  So where a section or 
schedule, or a part of a section or schedule, does not seem to require any explanation or 
comment, none is given. 

COMMENTARY ON SECTIONS 

PART 1 – THE NATIONAL CONVENER AND CHILDREN’S HEARINGS SCOTLAND 
(CHS) 

The National Convener and CHS 

Section 1 – The National Convener 

4. This section provides for the establishment of the post of National Convener of 
Children’s Hearings Scotland.  The first National Convener will be appointed by the Scottish 
Ministers. Subsequent appointments will be made by CHS with the approval of the Scottish 
Ministers, in terms of schedule 1, paragraph 8.  Section 1(2A) places a duty on the Scottish 
Ministers to consult and have regard to the views expressed by children and young people on the 
matter of the first appointment to the post of National Convener.  Section 1(5) provides a 
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definition of “children and young people” for the purpose of this section – that in section 16 of 
the Commissioner for Children and Young People (Scotland) Act 2003 – all under 18s in 
Scotland plus those aged under 21 who have been in care.  

Section 2 – Children’s Hearings Scotland 

5. This section provides for the setting up of a dedicated national body to support the 
Children’s Hearings system to be known as Children’s Hearings Scotland.  

Section 3 – Further provision about the National Convener and CHS 

6. This section introduces schedule 1 which makes further provision for the National 
Convener and CHS. 

The Children’s Panel 

Section 4 – Appointment of members of the Children’s Panel 

7. This section places a duty on the National Convener to appoint panel members, and to 
endeavour to ensure that the Children’s Panel includes people from all local authority areas. 
Section 4(3) introduces schedule 2 which makes detailed provision concerning the recruitment, 
appointment, training and payment of expenses of panel members. Schedule 1 to the Children 
(Scotland) Act 1995 (“the 1995 Act”) established children’s panels for each local government 
area.  Under that schedule, 32 local children’s panels were established.  Schedule 6 to the Bill 
repeals this schedule.  As a result, the administration of the Children’s Panel will be undertaken 
by the National Convener of CHS. 

Children’s hearings 

Section 5 – Children’s hearing 

8. Section 5 provides for children’s hearings to continue to be constituted of three panel 
members and for the hearings to carry out the functions conferred on them by this Bill or other 
legislation.  

Section 6 – Selection of members of children’s hearing 

9. Section 6 applies whenever a children’s hearing requires to be arranged under the Bill or 
another enactment. Section 6(1) provides for the National Convener to select the members of the 
children’s hearing.  The National Convener may (by virtue of paragraph 13(1) of schedule 1) 
delegate this function to area support teams to be established under paragraph 12 of schedule 1. 
Section 6(2)(a) provides for each children’s hearing to continue to include both male and female 
panel members. Section 6(2)(b) provides for a limited degree of flexibility so that panel members 
may cross local authority boundaries to serve on hearings but that a children’s hearing must, so 
far as practicable, consist only of members of the Children’s Panel who live or work in the 
child’s local authority area.    
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Section 7 – Holding of children’s hearing  

10. This section provides for the National Convener to ensure that hearings are held where 
required in order to carry out functions under this Bill or other legislation.  

Section 9 – Provision of advice to children’s hearings  

11. This section provides a power for the National Convener to provide advice to children’s 
hearings and pre-hearing panels. Section 9(2) contains a non-exhaustive list of the types of 
advice which the National Convener can provide to children’s hearings and pre-hearing panels. 
This includes legal advice, procedural advice, advice about the consequences of decisions and 
advice about the implementation of decisions. 

Power to change the National Convener’s functions 

Section 10 – Power to change the National Convener’s functions 

12. This section gives the Scottish Ministers power to specify further functions for the 
National Convener, either by creating entirely new functions or through transferring functions 
from existing bodies or persons.  Functions may also be removed from the National Convener or 
transferred to another body or person, should Ministers consider this to be appropriate. The 
power could also be used to specify the manner in which the National Convener must carry out a 
function or the time period in which the function must be carried out. Any such change to the 
functions of the National Convener, or specification about how a function must be carried out, 
will require to be made by an order subject to affirmative procedure, as defined in section 183. 

Functions of CHS 

Section 11 – Provision of assistance to the National Convener 

13. This section deals with the functions of CHS to support the work of the National 
Convener.  

Section 11A – Monitoring and review 

14. This section places a duty on CHS to establish a process for monitoring and reviewing the 
operation of children’s hearings independently of the National Convener.  

Section 12 – Independence of the National Convener 

15. This section provides a clear separation of functions between CHS and the National 
Convener and prevents CHS from directing the National Convener in carrying out the National 
Convener’s functions. 

Section 13 – Directions 

16. This section enables the Scottish Ministers to give directions to CHS about the conduct of 
its functions. Such directions might relate to setting the strategic direction of CHS or its 
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organisational objectives and outcomes. CHS must comply with these directions that may also be 
varied or revoked by Ministers. 

PART 2 – THE PRINCIPAL REPORTER AND THE SCOTTISH CHILDREN’S 
REPORTER ADMINISTRATION 

The Principal Reporter and SCRA 

Section 14 – The Principal Reporter 

17. This section provides for the post of Principal Reporter to remain.  That post was 
established by sections 127(1) of the Local Government etc. (Scotland) Act 1994 (“the 1994 
Act”). 

Section 15 – The Scottish Children’s Reporter Administration 

18. This section provides for SCRA to continue to exist as part of the Children’s Hearings 
system.  That body was established by section 128(1) of the 1994 Act. 

Section 16 – Further provision about the Principal Reporter and SCRA 

19. Schedule 3 makes extensive further provision about the Principal Reporter and SCRA 
including their status and governance arrangements. 

The Principal Reporter 

Section 8 – Location of children’s hearing  

20. This section places a duty on the Principal Reporter (who is the person responsible for 
arranging all children’s hearings) to ensure that a children’s hearing takes place, so far as is 
practicable, in the child’s local authority area.  

Section 17 – Power to change the Principal Reporter’s functions 

21. This section gives the Scottish Ministers power to vary the functions of the Principal 
Reporter. Ministers may specify further functions for the Principal Reporter, either by creating 
entirely new functions or through transferring functions from existing bodies or persons.  
Functions may also be removed from the Principal Reporter and transferred to another body or 
person should Ministers consider this to be appropriate. The power could also be used to specify 
the manner in which the Principal Reporter must carry out a function or the time period in which 
the function must be carried out. Any such change to the functions of the Principal Reporter will 
be made by an order subject to affirmative procedure. 

Section 18 – Rights of audience 

22. This section gives the Scottish Ministers the power to make regulations to empower the 
Principal Reporter to conduct any proceedings before the sheriff or sheriff principal in relation to 
the Children’s Hearings system. A person carrying out the functions of the Principal Reporter (a 
“reporter”) need not be an advocate or solicitor to fulfil this role. Ministers may also prescribe 
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any qualification, training or experience that must be undertaken by the Principal Reporter (and 
other reporters exercising the Principal Reporter’s functions) before conducting such court 
proceedings. The current regulations governing this are the Reporters (Conduct of Proceedings 
before the Sheriff) (Scotland) Regulations 1997 (S.I. 1997/714). 

Functions of SCRA 

Section 19 – Assisting the Principal Reporter 

23. This section replicates section 128(3) of the 1994 Act and relates to SCRA’s duty to 
support the Principal Reporter in carrying out the Principal Reporter’s functions.    

Section 20 – Provision of accommodation for children’s hearings 

24. This section places a duty on SCRA to continue to provide suitable accommodation and 
facilities for children’s hearings. Section 20(2) provides that such accommodation and facilities 
must, so far as practicable, be provided within each local authority area across Scotland. Section 
20(3) places a duty on SCRA to ensure that accommodation and facilities for children’s hearings 
will continue to be separate from criminal courts and police stations. This is to maintain the clear 
distinction between the Children’s Hearings system and the criminal justice system.   

Section 21 – Independence of the Principal Reporter 

25. This section is based on section 128(8) of the 1994 Act and stipulates that neither SCRA 
nor any other person may direct or guide the Principal Reporter in the conduct of the Principal 
Reporter’s statutory functions.  Section 21(2) makes clear that this prohibition is subject to the 
power of the Scottish Ministers under section 17(1)(e) to vary the functions of the Principal 
Reporter by secondary legislation. 

Section 22 – Directions 

26. This section is based on section 134 of the 1994 Act and provides for the Scottish 
Ministers to give written directions to SCRA on the carrying out of their functions. This power 
could be used, for example, to set the strategic direction of the children’s reporter service or to 
set organisational objectives and outcomes.  

Transfer of staff, property etc. 

Section 23 – Transfer of staff, property etc. 

27. This section introduces schedule 4 which makes provision about the transfer of staff, 
property, rights, liabilities and obligations from SCRA, local authorities or the Scottish Ministers 
to CHS. 
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PART 3 – GENERAL CONSIDERATIONS 

General considerations 

Section 24 – Welfare of the child 

28. This section is based on section 16(1) of the 1995 Act and links decisions and 
determinations of courts, children’s hearings and pre-hearing panels to an overarching welfare 
principle in relation to the child. When arriving at a decision about a matter relating to a child, 
the children’s hearing, pre-hearing or court must, as their paramount consideration, have regard 
to the need to safeguard and promote the child’s welfare throughout childhood.   

Section 25 – Decisions inconsistent with section 24 

29. Section 25(1) is based on section 16(5) of the 1995 Act and provides that a decision can 
be made which is inconsistent with the welfare of the child requirement in section 24, if the 
children’s hearing or court considers this departure from that principle necessary to protect the 
public from serious harm. However the welfare of the child must still be treated as a primary 
consideration, rather than as the paramount consideration.    

Section 26 – Views of the child 

30. This section is based on section 16(2) of the 1995 Act and provides that the children’s 
hearing or sheriff must, so far as is practicable, give the child the opportunity to express the 
child’s views, and take account of the child’s expressed views in coming to decisions. When 
doing this the children’s hearing or sheriff must take account of the age and maturity of the child.   

31. Section 26(4) provides that a child aged 12 years or more is presumed capable of forming 
a view, but the capacity of each child should be assessed individually, and the sheriff or hearing 
should take account of the views of children under 12 when that child is capable of forming and 
expressing a view. This section does not apply where the sheriff is deciding whether to make a 
child protection order (CPO) in relation to a child. As an emergency protection measure, it would 
not be possible to seek the child’s views before making a CPO. 

Section 27 – Children’s hearing: pre-condition for making certain orders and warrants 

32. This section applies in situations where a children’s hearing may make, vary or continue 
certain orders or grant a warrant. It provides that the hearing should only do so if it would be 
better for the child than not making, varying or continuing the order or granting the warrant. This 
“no order” principle is a fundamental principle of the Children’s Hearings system.  

Section 28 – Sheriff: pre-condition for making certain orders and warrants 

33. This section applies in situations where a sheriff may make, vary or continue certain 
orders or grant a warrant. Section 28 provides that the sheriff should only make, vary or extend 
the order, or grant the warrant, if it would be better for the child to do so than not. 
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Section 29 – Children’s hearing: duty to consider appointing safeguarder 

34. This section is based on section 41 of the 1995 Act and places a duty on children’s 
hearings to consider whether to appoint a person to safeguard the interests of the child to whom 
the children’s hearing relates, a safeguarder. Section 29(3) and (4) is based on section 41(3) of 
the 1995 Act and requires the children’s hearing to state the reasons for appointing a safeguarder. 
This serves the purpose of indicating to the safeguarder the issues that the safeguarder ought to 
address. 

Section 29A – Children’s hearing: duty to consider appointing an advocate 

35. This section places a duty on children’s hearings to consider whether to appoint an 
advocate for the child. The advocate can be appointed at any time prior to a children’s hearing 
making a substantive disposal. Both the decision to appoint an advocate and the reasons for 
appointment must be recorded. Section 29A(6) describes the role of the advocate as to offer 
services of support and representation for the purpose of enabling the child to whom the 
children’s hearing relates to express the child’s views.  

PART 4 – SAFEGUARDERS  

Section 30 – The Safeguarders Panel 

36. Safeguarders are independent persons appointed by a court or children’s hearing when it 
is considered necessary to safeguard the interests of the child in cases before them. Section 30(1) 
places a duty on the Scottish Ministers to establish a national panel of safeguarders, to be known 
as the Safeguarders Panel. Section 30(2) enables the Scottish Ministers to make regulations in 
relation to the Safeguarder Panel, including the establishment and management of the 
Safeguarders Panel, and the appointment, qualifications, training and functions of members of 
the Safeguarder Panel (safeguarders). Section 30(2A) provides the Scottish Ministers with the 
power to enter into arrangements, contractual or otherwise, to outsource the safeguarder 
management service from another organisation other than SCRA or CHS. 

Section 31 – Functions of safeguarder 

37. Section 31 is based in part on rule 14 of the Children’s Hearings (Scotland) Rules 1996 
(“the 1996 Rules”) and relates to the functions of safeguarders once appointed by a children’s 
hearing or sheriff. Section 31(1)(b) provides that safeguarders must attend all hearings so far as 
is reasonably practicable.  

Section 32 – Termination of appointment of safeguarder appointed by children’s hearing 

38. This section relates to safeguarders appointed by a children’s hearing and provides that 
the appointment of the safeguarder ends when the period allowed for an appeal against a relevant 
decision expires, unless the safeguarder appeals that decision.  Section 32(4) makes clear that 
where the safeguarder appeals to the Court of Session the safeguarder’s appointment will 
continue until the Court’s decision is issued – such a decision being final.  The role of the court 
appointed safeguarder will be fully explored via secondary legislation. 

1283



This document relates to the Children’s Hearings (Scotland) Bill as amended at Stage 2  
(SP Bill 41A)  

 
 

 8  

PART 5 – CHILD ASSESSMENT AND CHILD PROTECTION ORDERS 

Child assessment orders 

Section 33 – Child assessment orders 

39. Sections 33 and 34 are based on section 55 of the 1995 Act and provide for the local 
authority to apply to the sheriff for a “child assessment order”.  It provides for an assessment to 
be made of a child’s health or development or of the way in which she or he has been treated or 
is likely to be treated even in the absence of consent by the parent. Nothing in this section affects 
the child’s legal capacity to consent or refuse treatment, as made clear in section 177 of the Bill. 
Section 33(3)(b) provides for the removal of the child to the place where the assessment is to be 
carried out, and the keeping of the child at an establishment for the purposes of the assessment. 
Section 33(5) sets a maximum duration for the child assessment order of three days.  

Section 34 – Consideration by sheriff 

40. This section relates to circumstances where a local authority has applied to the sheriff for 
a child assessment order. Section 34(2) sets out what the sheriff must be satisfied of before 
making the child assessment order. Section 34(3) gives discretion to the sheriff on determination 
of the application for a child assessment order to make a child protection order if the conditions 
in section 36(2) are satisfied. 

Child protection orders 

Section 35 – Child protection orders 

41. Section 35(1) is based on section 57(1) of the 1995 Act and provides that anyone can 
apply to the sheriff for a child protection order. Section 35(2) is based on section 57(4) of the 
1995 Act and deals with what a child protection order may do.  Section 35(2)(d) allows for the 
sheriff to authorise that an assessment of a child’s health or development be undertaken in the 
same way as would be achieved through the granting of a child assessment order. Nothing in this 
section affects the child’s legal capacity to consent or refuse treatment, as made clear in section 
177 of the Bill. Section 35(3) provides the sheriff with a general power to make any other 
authorisation or requirement deemed to be necessary in order to safeguard or promote the 
welfare of a child. 

42. Subsection (4) of section 35 reinforces the differing purposes that child protection orders 
and child assessment orders serve, and provides that a child protection order can include an 
assessment of a child’s health only as part of an order that also includes an authorisation of a 
type mentioned in subsection (2)(b) or (c) of that section. 

Consideration of application by sheriff 

Section 36 – Consideration by sheriff: application by local authority only 

43. This section is based on section 57(2) of the 1995 Act and relates specifically to the 
sheriff’s consideration of a local authority application. Section 36(2) sets out what the sheriff 
must be satisfied of before making the child protection order.    
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Section 37 – Consideration by sheriff: application by a local authority or other person 

44. This section is based on section 57(1) of the 1995 Act and relates to the sheriff’s 
consideration of an application by any person, including a local authority. Section 37(2) sets out 
what the sheriff must be satisfied of before making the child protection order.    

Ancillary measures 

Section 38 – Information non-disclosure directions 

45. This section is based on section 57(4)(d) of the 1995 Act and places a duty on the sheriff 
to consider whether to make directions regarding the non-disclosure of the location of a child 
who is the subject of a child protection order.   

46. Section 38(3)(b) extends this provision to encompass non-disclosure of any other 
information relating to the child as specified by the sheriff. 

Section 39 – Contact directions 

47. This section is based on section 58(1) and (2) of the 1995 Act and places a duty on the 
sheriff to consider contact between the child and certain other persons during the subsistence of 
the child protection order.  It provides the sheriff with discretion to give direction about contact 
arrangements, subject to any conditions the sheriff considers appropriate, to safeguard and 
promote the welfare of the child.    

Section 40 – Parental responsibilities and rights directions 

48. This section is based on section 58(4) of the 1995 Act and provides for an applicant for a 
child protection order to apply to the sheriff for a direction in relation to parental rights and 
responsibilities. A child protection order does not transfer parental rights and responsibilities to 
the applicant.  It provides for the sheriff to give such direction as might be necessary, for 
example, in order to ensure that a parent maintains beneficial contact with the child, or when a 
parent refuses to consent to a medical examination which is considered essential to allow for the 
proper consideration of the child’s needs.  

Notice of order 

Section 41 – Notice of child protection order 

49. This section is based on section 57(5) of the 1995 Act and places a duty on the applicant 
to notify the persons listed when the sheriff makes a child protection order.  Section 41(2) 
requires that, where a child protection order is made, the Principal Reporter will notify any 
persons with a significant involvement in the upbringing of a child who have not already been 
notified by the applicant under section 41(1). 
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Obligations of local authority 

Section 42 – Obligations of local authority where child to reside 

50. This section is based on section 57(7) of the 1995 Act and applies where a child is 
removed to a place of safety under a child protection order.  It stipulates that the local authority 
maintains the duties under section 17 of the 1995 Act in relation to “looked after” children, 
subject to any conditions of the child protection order.  

Review by children’s hearing of certain orders 

Section 43 – Review by children’s hearing where child in place of safety 

51. This section is based partly on section 59 of the 1995 Act and relates to the review of a 
child protection order where the order directs the removal of a child to a place of safety.  This 
section does not apply where there is an existing application to the sheriff for review of the order 
under section 47 of the Bill. Section 43(2) and (3) relate to the initial children’s hearing which 
must be arranged by the Principal Reporter to sit on the second working day after the 
implementation of the child protection order.   

Section 44 – Review by children’s hearing where order prevents removal of child 

52. This section is based on section 59 of the 1995 Act and relates to the review of a child 
protection order where the order prevents the removal of a child from a specified place. This 
section does not apply where there is an existing application to the sheriff for review of the order 
under section 47 of the Bill. Section 44(2) and (3) relate to the initial children’s hearing which 
must be arranged by the Principal Reporter to sit on the second working day after the day on 
which the child protection order is made.   

Decision of children’s hearing 

Section 45 – Decision of children’s hearing 

53. This section is based on section 59 of the 1995 Act and provides for a children’s hearing 
arranged under section 43 or 44 to determine whether or not the conditions for the making of a 
child protection order are established and whether the order should be continued, varied or 
terminated. 

Variation or termination of order by sheriff 

Section 46 – Application for variation or termination 

54. This section is based on section 60(7) to (9) of the 1995 Act and relates to an application 
to the sheriff to vary or terminate a child protection order.  Section 46(1) sets out the persons 
eligible to seek a variation of a child protection order and section 46(2) sets out the persons 
eligible to apply for the termination of a child protection order. The Principal Reporter cannot 
apply for a termination. Section 46(3) provides that an application to the sheriff cannot be made 
where a children’s hearing has commenced or where a children’s hearing has continued a child 
protection order under section 43 and 44 above.  
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Section 47 – Notice of application for variation or termination 

55. This section identifies those individuals who must be informed where an application has 
been made to have a child protection order varied or terminated. 

Section 48 – Children’s hearing to provide advice to sheriff in relation to application 

56. This section is based on section 60(10) of the 1995 Act and provides the Principal 
Reporter with the power to convene a children’s hearing for the purposes of assisting the sheriff 
in determining an application to the sheriff to vary or terminate a child protection order under 
section 46. 

Section 49 – Determination by sheriff 

57. This section is based on section 60 of the 1995 Act and relates to the sheriff’s 
determination of an application under section 46 above.  It stipulates that the sheriff must 
provide an opportunity for the persons listed in subsection (2) to make representations before the 
sheriff makes a determination. Section 49(3) and (4) set out the timescale for determination of 
the application and provides for the order to cease if the application is not determined within 
three working days. Section 49(5) sets out the actions which a sheriff may take in determination 
of the application. The sheriff may terminate, vary or confirm the child protection order. Any 
termination has immediate effect. 

Termination of order 

Section 50 – Automatic termination of order 

58. This section is based on section 60(1) of the 1995 Act and provides for a child protection 
order to cease to have effect if the applicant has not attempted to implement the order within 24 
hours of it having been made. Child protection procedures are designed to provide immediate 
protection to the child and it may be assumed that such a delay is linked to changes in 
circumstances. Section 50(3) provides that any order made under section 35(2)(b) will cease 
after 6 days where implementation of the order has not been possible within that timeframe. This 
section does not apply in those instances where a child protection order has been made under 
section 35(2)(c), preventing the child from being removed from a place of safety. 

Section 51 – Power of Principal Reporter to terminate order 

59. This section is based on section 60(3) and (4) of the 1995 Act and provides the Principal 
Reporter with the power to terminate or vary a child protection order made by the sheriff where 
the reporter receives further evidence to suggest that the conditions for the making of the order, 
or specific directions included in an order, are no longer satisfied.  The reporter may terminate or 
vary an order up until the children’s hearing commences under section 43 or 44, or until the 
hearing of an application to the sheriff commences under section 46.  

Section 52 – Termination of order after maximum of 8 working days 

60. This section is based on section 65(2) of the 1995 Act. Where a child protection order 
directs the removal of a child to a place of safety under section 35(2)(b), the order cannot remain 
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effective beyond the eighth day after the child was removed to the place of safety. Where a child 
protection order does not direct the removal of a child to a place of safety the order cannot 
remain effective beyond the eighth working day after it was made.  A child protection order 
ceases to have effect before that day on those instances when a children’s hearing arranged under 
section 67 begins or when notice is given under section 66(3) that no hearing will take place. 

Other emergency measures 

Section 53 – Application to justice of the peace 

61. This section is based on section 61(1) to (4) and (8) of the 1995 Act and provides an 
alternative procedure where application to the sheriff for a child protection order is not 
practicable. It provides for a justice of the peace to apply the same considerations set out for the 
sheriff under sections 36 and 37 above. Section 53(4) and (5) place time restrictions on orders 
made by a justice of the peace. The maximum possible subsistence of such an order is 24 hours. 
Section 53(6) provides the Principal Reporter with powers to terminate an order made by a 
justice of the peace where the Principal Reporter is satisfied that the conditions for the making of 
the order are no longer satisfied or that it is no longer in the best interests of the child for the 
order to have effect.  

Section 54 – Constable’s power to remove child to place of safety 

62. This section is based on section 61(5) of the 1995 Act and provides police officers with 
powers to remove a child to a place of safety for a period of up to 24 hours without involvement 
of a sheriff.  The police officer must be satisfied that the conditions for the granting of a child 
protection order exist but it is not practicable to pursue an application to a sheriff.   Section 54(4) 
provides that police officers must not exercise this power where a child protection order is in 
effect for the child or where an application for a child protection order or for an order under 
section 53 has been submitted to the sheriff or to a justice of the peace respectively, and that 
application has been refused.   

63. Section 54(5) provides the Principal Reporter with powers to order the release of the 
child from the place of safety where the reporter is satisfied that the conditions for placing the 
child in the place of safety are no longer met or that it is no longer in the best interests of the 
child to be kept in a place of safety. Section 54(6) provides for the release of the child following 
section 54(5).  

Section 55 – Section 53 and 54: regulations 

64. This section enables the Scottish Ministers to make regulations relating to the duties 
relating to a child removed to, or kept in, a place of safety by police officers or under an order 
made by a justice of the peace. Section 55(2) provides that such regulations may require that 
specified individuals be notified of the removal of the child, the location of the child, and the 
cessation of an order under section 53.   
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Implementation of orders: welfare of child 

Section 56 – Implementation of orders: welfare of child 

65. This section provides that, where a child protection order, a child assessment order or an 
order under section 53 is made, the applicant (and any other person specified in the order) must 
only take such steps to implement that order as that person reasonably believes are necessary to 
safeguard or promote the welfare of the child. 

Offences 

Section 57 – Offences 

66. This section provides that intentionally obstructing the implementation of a child 
assessment order, a child protection order, or an order under section 53 is a criminal offence, as 
is obstructing a constable acting under section 54. This offence attracts a maximum fine of level 
3 on the standard scale  

PART 6 – INVESTIGATION AND REFERRAL TO CHILDREN’S HEARING 

Provision of information to Principal Reporter 

Section 58 – Local authority’s duty to provide information to Principal Reporter 

67. This section is based on section 53(1) of the 1995 Act and relates to the duties of the local 
authority to make inquiries into the child’s circumstances where the local authority considers (i) 
that a child in its area is in need of protection, guidance, treatment or control and (ii) that the 
child might be in need of compulsory measures of supervision. Where both these conditions are 
satisfied then the local authority must give any information that it has about the child to the 
Principal Reporter.  

Section 59 – Constable’s duty to provide information to Principal Reporter 

68. Section 59(1) and (2) is based on section 53(2)(a) of the 1995 Act and relates to the duties 
of the police to provide information to the Principal Reporter where the police consider that a 
child is in need of protection, guidance, treatment or control and that a compulsory supervision 
order might be necessary in respect of the child. 

69. Section 59(3) is based on section 53(3) of the 1995 Act and relates to the duty of the 
police to provide information to the reporter when the police have reported the commission of an 
offence that relates to a child to the Procurator Fiscal. This covers both where the child is the 
victim or the perpetrator of the alleged offence.  

Section 60 – Provision of information by court 

70. This section is based on section 54(1) and (2) of the 1995 Act and provides for a court to 
refer a case to the Principal Reporter. A court dealing with matters such as divorce, separation, 
parental responsibilities or parental rights, adoption, or proceedings against a parent for failing to 
secure regular attendance by his or her child at school, may, if the court considers that one or 
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more grounds (except for offence grounds) for referral to a hearing might apply, refer the child to 
the Principal Reporter. The court must provide the Principal Reporter with a statement setting 
out which ground the court considers to be relevant and why. Where information is passed on to 
the reporter under this section, the reporter must investigate and assess whether compulsory 
measures of supervision is the best course of action for the child. If so, the reporter must arrange 
a hearing so that the grounds may be put to the child and relevant person.   

Section 61 – Provision of evidence from certain criminal cases 

72. Section 61 is based on section 53(6) of the 1995 Act and gives the Lord Advocate a 
power to direct the prosecutor to provide evidence obtained during a criminal investigation to the 
Principal Reporter without any request being made by the reporter.     

Section 62 – Provision of information from other persons 

73. This section is based on section 53(2)(b) of the 1995 Act. The Principal Reporter’s duty 
to respond to information obtained is governed by section 64. Section 62 deals with other 
persons furnishing the reporter with information which suggests that a child might be in need of 
compulsory measures of supervision. This may include a medical practitioner, health visitor, 
neighbour, youth club leader, friend, nursery or children’s centre, or even the child or parents 
themselves. 

Section 63 – Provision of information from constable: child in place of safety 

74. This section applies where a child has been detained by the police in a place of safety and 
it has been decided not to proceed with criminal charges against the child. The police must 
inform the Principal Reporter of this under section 43(5) of the Criminal Procedure (Scotland) 
Act 1995.   

75. Section 63(2) gives the reporter the power to direct that the child be released from the 
place of safety or to direct that the child is kept in the place of safety until the reporter 
determines under section 64(2) whether the section 65 grounds apply to the child and whether it 
is necessary for a compulsory supervision order to be made. 

 Investigation and determination by Principal Reporter 

Section 64 – Investigation and determination by Principal Reporter 

76. This section is based on section 56(1) of the 1995 Act and provides for the Principal 
Reporter to investigate a child’s circumstances whenever the Principal Reporter considers that a 
child might be in need of protection, guidance, treatment or control. This includes, but is not 
limited to, circumstances where information is passed on to the Principal Reporter under section 
41, under section 58 to 62 or under section 43(5) of the Criminal Procedure (Scotland) Act 1995. 
The source of information may also include the reporter’s own files. The reporter must 
investigate and assess whether there is sufficient, relevant evidence to support section 65 
ground(s) for referral and whether compulsory measures of supervision is the best course of 
action for the child. If the reporter determines that both tests are satisfied, the reporter must refer 
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the child to a hearing. The reporter may make further investigations as necessary or require the 
local authority to submit a report on the child.   

Section 65 – Meaning of “section 65 ground” 

77. This section is based on section 52 of the 1995 Act and sets out the grounds upon which a 
child can be referred to a children’s hearing. These are known as the “grounds for referral”.  

78. The Principal Reporter must refer a child to a children’s hearing where any of the 
grounds in section 65 exist and the reporter is satisfied that the child is in need of compulsory 
measures of supervision. The grounds for referral to a children’s hearing may relate: to situations 
where the child has been or may be harmed by others; or to a specific incident, incidents or 
pattern of behaviour by the child, or concerning the child. Whatever the ground(s) for referral for 
a child, there also needs to be an assessment by the reporter to determine whether the child 
requires compulsory measures of supervision in consequence of with the ground(s) for referral 
and the child’s overall circumstances.  Therefore the existence of a ground for referral is a 
necessary, but not a sufficient condition in and of itself, to trigger a referral to a children’s 
hearing. It is for the reporter to decide which ground or grounds for referral apply and then to 
draw up a statement of facts in support of the ground or grounds if the reporter considers there is 
a need for compulsory measures of supervision.  

79. Section 65(2) sets out the grounds for referral to be considered by the reporter and to be 
accepted by the child and relevant person before a children’s hearing or, if the grounds are not so 
accepted, then established before the sheriff.  

80. There are three situations where the grounds will not require to be accepted or established 
before a hearing or the sheriff respectively:   

(a) under section 60 where a court refers a child to the Principal Reporter on non-offence 
grounds, 

(b) under section 69 where the sheriff has made a child the subject of an Antisocial 
Behaviour Order and directed the reporter to arrange a hearing, 

(c) under section 70 where a child has pled guilty to or been convicted of an offence in 
the criminal court, and the child has been referred to a children’s hearing. 

81. In these situations, the grounds are treated as having been already established by the 
sheriff. 

82. Section 65(2)(a) to (g) relate to the conduct of persons in the child’s life; section 65(2)(h) 
relates to children looked after by the local authority; section 65(2)(i) relates to children who are 
subject to a permanence order; and section 65(2)(j) to (o) relate to the conduct of the child.  

83. Section 65(2)(a) is based on section 52(2)(c) of the 1995 Act and provides for situations 
of inadequate parenting on the part of the person who has parental care of the child. A lack of 
care may arise in a wide variety of ways and may be the outcome of the parent’s actions, such as 
emotional abuse, or of the parent’s omissions, as in neglect. The lack of parental care may result 
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from a parent’s intentional or unintentional behaviour and could be a consequence of a parent’s 
alcohol or drug abuse, mental ill-health, limited ability or lack of parenting skills.  

84. Section 65(2)(a) may be based on past or present lack of parental care but such lack of 
care needs to link to the impact on the child’s health or development, or may be a cause of the 
child’s suffering. The lack of care may relate to another child, but it is the likely impact on the 
instant child that needs to be considered. This ground can be used to protect a new-born child 
joining the household where there is evidence of a lack of care towards other children or the lack 
of care can be drawn by inference from the parent’s lifestyle or capacity. 

85. Section 65(2)(b), (c) and (d) are based on section 52(d) to (f) of the 1995 Act in relation 
to situations where Schedule 1 offences have been committed, such as sexual offences, an 
offence involving bodily injury, ill-treatment, neglect, exposure or abandonment. “Close 
connection” at section 65(2)(c) is defined in section 65(3) below. 

86. “Household” at section 65(2)(d) can be given a wide interpretation. It means more than 
simply the bricks and mortar of the building where people live. When people are held together 
by particular bonds of affection or contact, even though people may not be living together at the 
same address, they may still be members of the same household.  

87. Section 65(2)(e) is designed to protect the child exposed to significant negative 
influences. It may include situations of a child in a home frequented by drug addicts or 
alcoholics, a child who is frequenting a neighbour’s house where the child is being involved in 
harmful activity, and a child who has been groomed by a paedophile, whether within or outwith 
the home or online. 

88. Section 65(2)(f) is designed to cover children who are in an environment of domestic 
abuse.  

89. Section 65(2)(g) provides for a child whose parent is living with, or who has significant 
contact with, for example, someone who has committed rape or other serious sexual offences.  

90. Section 65(2)(h) is based on section 52(2)(l) of the 1995 Act and provides for children 
who are being looked after by the local authority through a voluntary agreement and who, for 
example, repeatedly abscond or endanger themselves or others by their own behaviour.  

91. Section 65(2)(i) provides for children who are the subject of  a permanence order under 
the Adoption and Children (Scotland) Act 2007 and who may require special measures for their 
support. 

92. “Special measures” in section 65(2)(h) and (i) means measures over and above being 
looked after by a local authority or under the terms of the permanence order. The Principal 
Reporter must still decide if the ground is evidenced and there is a need for compulsory 
measures over and above the local authority’s powers. The ground may apply, for example, 
where a child meets the criteria for secure accommodation or where the child has particular 
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needs or behaviours that cannot be adequately addressed within the scope of the permanence 
order. 

93. Section 65(2)(j) is based on section 52(2)(i) of the 1995 Act. This ground applies only to 
children who have committed an offence.  

94. Section 65(2)(k) and (l) are based on section 52(2)(j) of the 1995 Act and applies to 
children who have misused alcohol or drugs. “Controlled drug” is defined in section 65(4) by 
reference to the Misuse of Drugs Act 1971. 

95. Section 65(2)(m) is designed to cover circumstances where the behaviour or conduct of 
the child (of any age) either has caused or is likely to cause serious harm to themselves (e.g. self-
harm or serious risk-taking behaviour such as repeatedly playing on railway lines), or has caused 
or is likely to cause serious harm or have a seriously adverse effect on the health, safety or 
development of another person (e.g. gang behaviour or severe bullying).  

96. Section 65(2)(n) is based on section 52(2)(a) of the 1995 Act. It is designed to cover 
situations where a child is behaving in such a way that the child does not respond to the 
reasonable controls and boundaries made by the parent(s).  For example this may apply when a 
child is running away or continually staying out overnight without the consent of the parent.  
“Relevant person” is defined in section 185. 

97. Section 65(2)(o) is based on section 52(2)(h) of the 1995 Act. “Reasonable excuses” are 
defined in section 42 of the Education (Scotland) Act 1980. The Act refers to difficulties with 
travel arrangements, health problems or special circumstances acceptable to the education 
authority or a court. Exclusion due to a child’s disruptive behaviour does not constitute a 
reasonable excuse for not attending school. A child who is being appropriately educated at home 
is considered to have a reasonable excuse. 

98. Section 65(2)(p) is designed to protect a child who is being, or is likely to be, subject to 
physical, emotional or other pressure to enter into a marriage or civil partnership, or is, or is 
likely to become, a member of the same household as such a child. 

99. Section 65(3A) enables the Scottish Ministers by order, to modify the grounds for 
referral. Such modifications may concern: adding a new ground; removing an existing ground; 
amending any existing ground; and amending the definition of an existing ground.  Any such 
modification will require to be made by an order subject to affirmative procedure. 

Section 66 – Determination under section 64: no referral to children’s hearing 

100. This section is based on section 56(4) and (5) of the 1995 Act and relates to 
circumstances where the Principal Reporter is satisfied that a children’s hearing does not require 
to be arranged. Section 66(2) applies where a child is kept in a place of safety and places a duty 
on the reporter to order the release of the child from the place of safety. Section 66(3) and (4) 
provide that the reporter must inform the relevant local authority, as well as the child, relevant 
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person and any person(s) who provided notice or information, of the decision not to refer the 
child to a hearing.  

101. Section 66(5) is based on section 56(4)(b) of the 1995 Act and provides for the reporter, 
if the reporter considers it appropriate, to refer the case to a local authority with a view to their 
making arrangements for advice, guidance and assistance to the child and the child’s family. 
Section 66(6) is based on section 56(5) of the 1995 Act and provides that the reporter cannot 
subsequently refer a child to a hearing unless the reporter receives new information to support a 
subsequent referral. 

Section 67 – Determination under section 64: referral to children’s hearing 

102. This section is based on section 56(6) of the 1995 Act and provides that, where the 
Principal Reporter is satisfied that a children’s hearing is required, the reporter must arrange the 
hearing. Section 67(5) provides that when the reporter is satisfied that a hearing is required for a 
child who is detained in police custody, the reporter must arrange for a children’s hearing to take 
place on the third day after the reporter received the referral from the police. Section 67(6) and 
(7) is based on section 56(7) of the 1995 Act and provides that the reporter must request a report 
on the child from the relevant local authority unless the reporter has already done so as part of an 
initial investigation, in which event the reporter may request supplementary information from the 
local authority.  

Section 69 – Requirement under Antisocial Behaviour etc. (Scotland) Act 2004 

103. This section replaces section 52(2)(m) and (2A) of the 1995 Act and provides that where 
the sheriff refers a case to the Principal Reporter under section 12(1A) of the Antisocial 
Behaviour etc. (Scotland) Act 2004, the ground(s) are to be treated as having been established by 
the sheriff under section 113 of this Bill. The hearing will take place as if the sheriff has then 
directed the reporter under section 113(2) to arrange a hearing. The sheriff is required to give the 
reporter a statement specifying the ground which has been determined by the sheriff in the 
antisocial behaviour proceedings. There is no need for a Children’s Hearing grounds hearing.  

Section 70 – Case remitted under section 49 of Criminal Procedure (Scotland) Act 1995 

104. This section applies when a child has pled guilty to or been convicted of an offence in the 
criminal court, and the child has been referred to a children’s hearing and the child is not already 
subject to a compulsory supervision order. In these circumstances, the grounds for referral are 
deemed to be established by the sheriff under section 113 of this Bill, and there is no need for a 
Children’s Hearing to consider the grounds further.  

Section 71 – Child in place of safety: Principal Reporter’s powers 

105. This section is based on section 63 of the 1995 Act and deals with the situation where the 
police make a referral to the Principal Reporter when a child is detained in police custody and 
where it has been decided that criminal proceedings are not going to be taken. Section 71(2) 
makes provision for the reporter to direct the release of the child from police custody or to direct 
that the child continues to be detained whilst the reporter investigates whether compulsory 
measures of supervision are necessary for the child.  
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PART 7 – ATTENDANCE AT CHILDREN’S HEARING  

Section 72 – Child’s duty to attend children’s hearing 

106. This section is based on section 45(1)(b) and (2) of the 1995 Act and places an obligation 
on the child to attend a children’s hearing unless excused under section 72(3) or rules under 
section 170. Section 72(3) provides the hearing with a general power to excuse a child from a 
children’s hearing either which has been or is to be arranged, where the hearing is satisfied that 
the circumstances set out in Section 72(3) apply. Section 72(3)(a) provides for the hearing to 
excuse the child where the child has been the victim of such a schedule 1 offence, has (or is 
likely to have) a close connection with a person who has committed a schedule 1 offence, is (or 
is likely to become) a member of the same household as a child who is a victim of such an 
offence, or has (or is likely to have) a close connection with a person who has committed an 
offence under Parts 1,4, or 5 of the Sexual Offences (Scotland) act 2009. This provision aims to 
avoid the possibility of the child being inhibited or influenced in what he or she says by the 
presence of another person, and also to avoid distress to the child caused by being in the 
presence of an alleged or actual abuser.  However, the hearing must also consider whether the 
child’s attendance is necessary to support a fair hearing for all parties who may be affected by 
the outcome, although the child’s welfare is paramount. A fair hearing will often require that a 
schedule 1 offender be given the opportunity to respond to any points raised by the child. 

107. Section 72(3)(b) provides for the hearing to excuse the child where attendance may be 
damaging to the child’s physical, mental or moral welfare. Section 72(3)(c) provides for the 
hearing to excuse the child where the hearing considers the child would not be able to understand 
the process. Section 72(4) provides for when the children’s hearing may excuse a child from a 
child’s obligation to attend a grounds hearing.  Acceptance or denial of grounds by a child is a 
fundamental part of the hearing and a child may only be excused from this part of the hearing 
where the hearing considers that the child is not capable of understanding the explanation. 

Section 73 – Relevant person’s duty to attend children’s hearing 

108. This section is based on section 45(8)(b) of the 1995 Act and places an obligation on each 
relevant person in relation to the child who is notified of a hearing to attend the children’s 
hearing unless excused under section 73(3) or rules made under section 170, or excluded under 
section 75(2). Section 73(3) provides the hearing with a power to excuse a relevant person from 
attending all or part of a children’s hearing, where the hearing is satisfied that the circumstances 
set out in Section 73(3) apply. The hearing may determine that the obligation of the relevant 
person to attend the hearing is unreasonable or unnecessary for the proper consideration of the 
case. This determination may be made by the hearing either when the relevant person fails to 
attend or when a relevant person asks to be excused. Section 73(4) provides that a relevant 
person who is required to attend a hearing but who fails to do so commits an offence and is liable 
on summary conviction to a fine up to level 3 on the standard scale.  

Section 74 – Power to proceed in absence of relevant person 

109. This section provides for the children’s hearings to proceed in the absence of a relevant 
person where the hearing considers it appropriate to do so. 
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Section 75 – Power to exclude relevant person from children’s hearing 

110. This section is based on section 46 of the 1995 Act and provides discretion for the 
hearing to exclude a relevant person under the circumstances set out at section 75(1).  There are 
two grounds for exclusion: that the presence of the relevant person is preventing the hearing 
from obtaining the views of the child; or that significant distress will be caused to the child.  

111. There may be a conflict between the relevant person and the child or the child may be 
unable to discuss sensitive matters in front of the relevant person. Section 75(2) provides for the 
relevant person to be excluded by the hearing for as long as is necessary. The presence of both 
the relevant person and the child in the same room could cause the child significant distress. This 
may happen where a child is afraid of the relevant person or because re-establishing contact with 
a relevant person may cause significant distress to the child.  

112. Section 75(3) provides that the chairing member of the children’s hearing must explain to 
each excluded person the discussion that was held in their absence. Section 171 provides that a 
children’s hearing can withhold information if the hearing considers that disclosing it would be 
significantly against the interests of the child.  

Section 76 – Power to exclude relevant person’s representative from children’s hearing 

113. This section is based on section 46 of the 1995 Act and provides discretion for the 
hearing to exclude any representative of the relevant person under the circumstances set out at 
section 76(1). There are two grounds for exclusion: that the presence of the relevant person’s 
representative is preventing the hearing from obtaining the views of the child; or that significant 
distress will be caused to the child. Section 76(3) provides that the chairing member of the 
children’s hearing must explain to each excluded person the discussion that was held in their 
absence. Section 171 provides that a children’s hearing can withhold information if the hearing 
considers that disclosing it would be significantly against the interests of the child. 

Section 77 – Rights of certain persons to attend children’s hearing 

114. This section is based on sections 43 and 45(1)(a) and (8)(a) of the 1995 Act and lists 
those who have a right to attend a children’s hearing (including a member of an area support 
team, as established under schedule 1 of this Bill). No person, other than those listed, may attend 
a children’s hearing unless the chairing member considers that the person’s attendance is 
necessary for the proper consideration of the case.  The chairing member has discretion to permit 
any other person to attend the hearing if the child or relevant person does not object.  The 
chairing member must ensure that attendance at the hearing is kept to a minimum. 

115. Section 77(2)(a) is based on section 43(1) of the 1995 Act and provides the chairing 
member with discretion to allow hearing participants who do not have a statutory right to attend 
but whose presence is necessary for the proper consideration of the case e.g. a social worker, to 
attend the hearing. Section 77(2)(b) is based on Rule 13 of the 1996 Rules and gives the chairing 
member discretion to allow observers without a statutory right to attend but with a legitimate 
interest, such as trainee panel members, to attend the hearing. The chairing member’s discretion 
applies where no objection is raised by the child or relevant persons. 
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116. Section 77(3) reflects good practice and provides the child or relevant person with the 
power to object to the presence of observers under section 77(2)(b). If there is any such 
objection, the chairing member cannot permit the observer to attend the hearing. This right does 
not apply to circumstances under section 77(2)(a), for example where the chairing member has 
allowed a social worker to attend the hearing for the proper consideration of the case.  

117. The children’s hearing as a whole may exclude a newspaper or news agency 
representative under section 77(5) and the chairing member of the hearing may explain to the 
representative the substance of the discussion that was held in their absence, where the chairing 
member considers it appropriate to do so.  

PART 8 – PRE-HEARING PANEL 

Section 78 – Referral of certain matters for pre-hearing determination 

118. This section is based on section 64 of the 1995 Act and relates to the procedure for pre-
hearing panels (currently known as “business meetings”). A pre-hearing panel must comprise of 
3 panel members selected by the National Convener.  The subsequent children’s hearings may or 
may not comprise the same panel members. 

119. Section 78(2) provides that the Principal Reporter must refer the issue of whether a 
particular person should be deemed to be a relevant person if requested to do so by either the 
person in question, the child or their relevant person.  Subsection (2)(b) provides that the reporter 
may refer that issue to the pre-hearing panel for a determination on the reporter’s own initiative 
or where another person, the child or other relevant person so requests. Section 78(2)(c) and (3) 
set out other specific matters that the reporter, either on the reporter’s own initiative or following 
a request from the child, relevant person or safeguarder, may refer to a pre-hearing panel. These 
include: consideration of releasing a child or relevant person from their obligation to attend the 
children’s hearing; whether a secure accommodation authorisation is likely to be considered at a 
forthcoming hearing and any other matters as specified in the procedural rules under section 170 
of this Bill.   

120. Any person who claims to be a relevant person (e.g. the person may claim to ordinarily 
have charge of the child) may ask the pre-hearing panel to consider their status if the Principal 
Reporter has not recognised that they are a relevant person.  The child and any other relevant 
person may also challenge the reporter’s assessment if they think someone who has or who has 
not been recognised as a relevant person should or should not be, as the case may be. A pre-
hearing panel may be arranged at any stage prior to the children’s hearing (before a continued 
hearing, or a review hearing as well as before a grounds hearing).  

121. Section 78(3A) and section 78(3B) provide that pre-hearing panels may only excuse a 
child or relevant person, as the case may be, from attending a children’s hearing if the conditions 
in section 72 or 73 (as the case may be), or in rules made under section 170, are satisfied.  This 
ensures that pre-hearing panels deal with such matters in the same way as a children’s hearing. 
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Section 79 – Determination of matter referred under section 78 

122. This section places a duty on the Principal Reporter to arrange a pre-hearing panel so that 
the hearing can decide on the matters referred under section 78. Section 79(2) provides that the 
pre-hearing panel must be arranged before the children’s hearing. Section 79(3) provides that if it 
is not possible for the reporter to arrange a pre-hearing panel for a date before the children’s 
hearing as required by section 79(2), the children’s hearing must determine the matters referred 
at the beginning of the hearing.  

Section 80 – Determination of claim that person be deemed a relevant person 

123. This section relates to when a pre-hearing panel (or children’s hearing) is considering the 
claim of a person to be a relevant person in relation to the child (a “relevant person claim”). It 
provides for this issue to be dealt with before any other matter.  Only if the pre-hearing panel or 
hearing determines that the person is a relevant person, can the person then take part in the 
discussions on any other issue referred.  Section 80(3) provides that the pre-hearing panel or 
hearing must deem the person to be a relevant person if they consider that the person has a 
significant involvement in the upbringing of the child. Section 80(4) provides for the 
consequences of that determination by the pre-hearing panel or hearing and provides that the 
status will be accorded for the purposes of Parts 7 to 15, 17 and 18 of the Bill in so far as they 
relate to the children’s hearing, any subsequent children’s hearing under Part 11, any subsequent 
pre-hearing which may be held prior to the full hearing, any compulsory supervision order or 
other order or warrant made by the hearing or the sheriff, any review hearing or any court 
proceedings (application to establish grounds or appeal) and the implementation of the order. 

Section 80A – Appointment of safeguarder 

124. This section provides the pre-hearing panel with the power to appoint a safeguarder.  A 
pre-hearing panel may be arranged at later stages in the child’s case, for example, to determine 
whether an individual should be deemed to be a relevant person under section 80(3), and the 
panel has sufficient information at that point to make a decision on whether or not to appoint a 
safeguarder.  The provision replicates the requirements of section 29.  The pre-hearing panel is 
required to state the reasons for appointing a safeguarder.  

PART 9 – CHILDREN’S HEARING 

Key definitions 

Section 97 – Meaning of “compulsory supervision order”  

125. This section is based on sections 70(1) to (3A) and (8) and 52(3) of the 1995 Act and sets 
out the meaning of a compulsory supervision order. A compulsory supervision order is an order 
made by a children’s hearing or sheriff that requires a child to comply with specified conditions 
and requires the local authority to perform duties in relation to the child’s needs. Section 97(2) 
sets out the measures which may be included in a compulsory supervision order.  The local 
authority which is responsible for giving effect to those measures will be specified in the order 
and is referred to in this section as the “implementation authority”.   
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126. A compulsory supervision order may require the child to reside at a place specified in the 
order. Where such a measure is imposed, the order may include a prohibition on disclosing the 
place specified in the order.  It may also include a direction granting authority to the person who 
is in charge of the place which is specified to restrict the child’s liberty to the extent that the 
person considers appropriate taking account of the measures included in the order. Other 
measures which may be included in the compulsory supervision order are a movement restriction 
condition, a secure accommodation authorisation, a contact direction (between the child and a 
specified person or class of person) and a requirement that the child must comply with any other 
specified condition. In turn, the order may also specify duties which must be carried out by the 
implementation authority in respect of the child. Subsection (2)(f) provides that the order may 
contain a requirement that the authority arrange a specified medical examination or treatment of 
the child. 

127. Section 97(3) provides that when a children’s hearing or sheriff make a compulsory 
supervision order, they must consider whether to attach conditions to regulate any contact that 
the child may have with any other named person.  For example, the child may be required to live 
away from home as part of the compulsory supervision order but it may be desirable to maintain 
contact with family members. Alternatively, the children’s hearing or sheriff may regulate 
contact if the child remains at home and it appears to the children’s hearing that the child may 
benefit from contact with an absent father or a previous foster carer. Contact may also be 
regulated so the child is prohibited from any contact with a person. 

128. Section 97(4) and (6) provide the conditions that must be met before a movement 
restriction condition (defined in section 98) may be made by a hearing or sheriff. The hearing, or 
sheriff, must consider that it is necessary to include the movement restriction condition and one 
or more of the conditions in subsection (6) must be met.  The conditions are that the child has 
previously absconded and is likely to abscond again to the detriment of his welfare, or that the 
child is likely to self-harm or injure another person. 

129. Section 97(5) prescribes the conditions which must be met before a compulsory 
supervision order may include a secure accommodation authorisation. These conditions are 
three-fold. First, the compulsory supervision order must contain a residence requirement measure 
which specifies a residential establishment containing both secure and non-secure provision. 
Alternatively, the compulsory supervision order must specify two or more residential 
establishments, one of which contains non-secure accommodation. Secondly, one or more of the 
conditions in subsection (6) must be met (discussed in the preceding paragraph) and, thirdly, the 
children’s hearing or sheriff must be satisfied that a secure accommodation authorisation is 
necessary having considered other available supervision options including a movement 
restriction condition. Section 97(1) and (7) provide that where a compulsory supervision order 
has not been continued, the order will have effect until either the day one year after the day on 
which the order was made or the day on which the child reaches the age of 18, whichever is the 
earlier). Section 97(1) and (7A) provide that where a compulsory supervision order has been 
continued, the order will have effect until either the day one year after the day on which it was 
last continued or until the child turns 18.  
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Section 98 – Meaning of “movement restriction condition”  

130. This section defines “movement restriction condition”. It provides that the movement 
restriction condition, in relation to a child, restricts the child’s movement in a way specified in 
that condition, and it will contain a requirement for the child to comply with the arrangements 
specified for monitoring compliance with the movement restriction condition.  

Section 99 – Meaning of “secure accommodation authorisation”  

131. This section defines “secure accommodation authorisation” as an authorisation which 
enables a child to be placed and kept in secure accommodation within a residential 
establishment. “Secure accommodation” is defined in section 187. An authorisation may be 
included in an interim compulsory supervision order which may not name the place of safety 
within which the child is to reside, providing the necessary flexibility to deal with emergency 
situations.  Section 97 requires that the residential establishment or establishments be specified 
where a compulsory supervision order is to contain a secure accommodation authorisation.   

Section 100 – Meaning of “interim compulsory supervision order”  

132. This section defines “interim compulsory supervision order”. This order is similar to a 
compulsory supervision order under section 97 except that each interim order may last until the 
next children’s hearing arranged to consider compulsory supervision of the child after the order 
is made, a day specified in the order or the day no longer than 22 days after the day on which the 
order is made, whichever is the earlier.  Section 100(3)(aa) provides that such an order granted 
prior to the sheriff disposing of the application to establish the grounds will last until the sheriff 
disposes of the application. An interim compulsory supervision order may include any of the 
measures which a compulsory supervision order could contain (specified in section 97(2)) and 
will specify the implementation authority which has responsibility for giving effect to those 
measures.  An interim compulsory supervision order may contain a movement restriction 
condition. An interim compulsory supervision order may contain a secure accommodation 
authorisation but does not need to specify a residential establishment. Section 97(3) to (6), 
except for section 97(5)(a), apply to interim compulsory supervision orders as they apply to a 
compulsory supervision order.    

133. An interim compulsory supervision order granted prior to the sheriff disposing of the 
application to establish the grounds will last until the sheriff disposes of the application instead 
of ending at the start of the next children’s hearing, a day specified in the order or at expiry of 
period of 22 days whichever first occurs.  This is to ensure that the child continues to receive the 
benefit and protection of the order throughout the duration of the proceedings, in particular 
where sheriffs proceedings last more than one day. This removes any confusion over the sheriff’s 
power to make a further order under section 113.   

Section 101 – Meaning of “medical examination order”  

134. This section is based on section 69(3), (4) and (9) of the 1995 Act. It defines “medical 
examination order”. As with compulsory supervision order, the medical examination order may 
contain certain measures, which are listed at subsection (2), as well as a secure accommodation 
authorisation.  A child may, for example, may be required to reside in an assessment centre, 
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attend an educational psychologist or be subject to a medical examination.  Section 101(2) sets 
out the measures which may be authorised by a medical examination order. The order may 
specify a requirement that the child attend or reside at a specified clinic, hospital or other 
establishment.  Where such a measure is included, the order may also place a prohibition on the 
disclosure of that place so specified.  It may also contain a requirement that the local authority 
arrange a specified medical examination of the child.  As with compulsory supervision orders, it 
may contain a direction regulating contact.  It may also include any other specified condition 
which appears to the children’s hearing to be appropriate to ensure the child’s compliance with 
the order. 

135. Section 101(3) and (4) set out the conditions that must exist before a secure 
accommodation authorisation may be included in a medical examination order. These provisions 
mirror those for compulsory supervision orders. Section 101(5) defines “medical” for the 
purposes of this under this section to include psychological. A medical examination order will 
have effect for the “relevant period”.  Section 101(5) defines “relevant period” as the period 
beginning with the making of the order and ending with the first occurrence of the following: the 
beginning of the next children’s hearing arranged to consider compulsory supervision of the 
child after the order is made, a day specified in the order or the end of the period of 22 days 
beginning with the day on which the order is made. 

Section 102 – Meaning of “warrant to secure attendance”  

136. This section is based on provisions within sections 45 and 68 of the 1995 Act and 
provides for a warrant to secure the attendance of a child at the children’s hearing, or the hearing 
before the sheriff, where there is reason to believe that the child will not attend without a 
warrant. A child is obliged to attend the hearing unless excused from doing so (section 72).   

137. Section 102(1) provides that a warrant under this section allows the children’s hearing or 
the sheriff to authorise police officers to find the child, detain the child in a place of safety, and 
bring the child to a children’s hearing or hearing before the sheriff. Section 102(2) and (3) set out 
the conditions which must exist before a warrant may include a secure accommodation 
authorisation. One or more of the conditions in subsection (3) must be met. Again, these 
provisions mirror those for secure accommodation authorisations attaching to compulsory 
supervision orders. 

138. Section 102(4) prescribes the duration for warrants to secure attendance at a hearing.   A 
warrant issued by a children’s hearing expires at the beginning of the proceedings in respect of 
which the warrant was granted, or after 7 days beginning with the day the child is first detained 
under the warrant (and not from when they are taken to the place of safety in which it is intended 
to accommodate them for the duration of the warrant).  A warrant issued by the sheriff where the 
proceedings are continued will last until the start of the continued hearing or 14 days from the 
child being detained under it whichever first occurs. A warrant issued by a sheriff in respect of 
attendance at proceedings under Part 10 (apart from warrants granted under section 106(8) in 
connection with continued hearings) expires at the beginning of the proceedings in respect of 
which it was granted or after a maximum of 14 day beginning with the day the child is first 
detained under the warrant. For warrants issued by a sheriff in respect of attendance at a hearing 
arranged under section 113 (determination: ground established), 117 (recall of grounds 
determination: sheriff’s power to refer other grounds to children’s hearing), 119(2)(b) (new 
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section 65 ground established: sheriff to refer to children’s hearing) or 151(3)(a) (determination 
of appeal) the warrant will endure until the beginning of the proceedings in respect of which it 
was granted or 7 days, whichever is earlier, beginning with the day the child is first detained 
under the warrant.  

139. The term “relevant proceedings” is defined in subsections (a) and (b). Warrants may be 
granted by the children’s hearing or by the sheriff to secure attendance of a child at any hearing.  

Statement of grounds  

Section 81 – Principal Reporter’s duty to prepare statement of grounds 

140. This section applies when the Principal Reporter is required to arrange a grounds hearing 
under section 67(2). It places a duty on the reporter to prepare the statement of grounds.  Section 
81(3) defines “statement of grounds” as a statement setting out which of the section 65 grounds 
the reporter believes applies in relation to the child and the facts on which the reporter bases that 
belief.  

Special case 

Section 83 – Review to be carried out where compulsory supervision order already in force 

141. This section applies where the Principal Reporter arranges an initial hearing of a new 
ground of referral and the child is subject to an existing compulsory supervision order when the 
hearing considers the new ground. The hearing must review the existing order before making any 
further decisions about the need for compulsory measures of supervision in relation to the child 
based on the new ground for referral.   

Grounds hearing 

Section 84 – Grounds to be put to child and relevant person 

142. This is based on section 65(4) of the 1995 Act and places a duty on the chairing member 
of the hearing to explain to the child and each relevant person at the hearing the grounds for 
referral, and to enquire whether those grounds are accepted by the parties or not (subsection (1)). 
A statement of grounds can contain more than one ground and each ground needs to be accepted 
(or not accepted) by the child and each relevant person. The chairing member must not simply 
read out the grounds as stated by the Principal Reporter but he must endeavour to ensure that the 
child and relevant persons understand the nature of the grounds by explaining the statement of 
grounds and the grounds for referral. There is an exception (subsection (2)) for the situation 
where the child or relevant person is unable to understand the grounds for referral, for example, 
where the case relates to a very young child (see section 93).   

143. Sections 85 to 95 below deal with the subsequent stages of the children’s hearing 
depending on the outcome of the chairing member’s enquiry about the acceptance or denial of 
the grounds for referral.  
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Section 85 – Grounds accepted: powers of grounds hearing 

144. This section is based on section 65(5) the 1995 Act and provides for the children’s 
hearing to proceed to a consideration of the case where the child and relevant person(s) have 
understood and accepted the grounds for referral. Section 85(1) makes clear that the hearing may 
proceed in the absence of a relevant person who has been excused from attendance. The 
children’s hearing must discuss the case with those present, taking into account the grounds, the 
information provided by the local authority and any other agencies, and any other relevant 
information available to the hearing.   

145. The consideration of a case is only complete when the hearing is in a position to make a 
decision as to what course of action is in the best interests of the child. Deferral of a decision 
may be considered appropriate, for example, because a particular report has not been completed 
in time, or the accuracy of a report is being challenged or because the child requires further 
assessment in order to fully determine the child’s needs.  A hearing will decide to defer a 
decision to a subsequent hearing if the hearing needs more information in order to fully 
determine the best outcome for the child.  If no further investigation is necessary, the hearing 
must either make a compulsory supervision order for the child or discharge the case. Section 88 
sets out the powers of the hearing where a children’s hearing decides to defer a decision.  

Section 86 – Some grounds accepted 

146. This section is based on section 65(6) of the 1995 Act and deals with hearings that need 
to consider more than one ground of referral. Each ground must be accepted or not by the child 
and each relevant person. Section 86 sets out the circumstances where a child or relevant person 
accepts some of the grounds but not others and the grounds which are accepted by the child and 
relevant person are the same. The hearing must decide whether it is appropriate to proceed to 
making a decision on the basis of the grounds that are accepted, or not (subsection (2)). 

147. The subsequent procedure depends on which course of action the hearing has decided is 
appropriate. If the hearing considers that it is appropriate to proceed to make a decision on 
whether to make a compulsory supervision order, section 85(2) and (3) apply. If the hearing 
consider it is not appropriate to make that decision, then section 89(4) applies. If a children’s 
hearing decide to proceed to a decision in respect of the grounds which are accepted, they cannot 
consider those grounds which have not been accepted.  The hearing must consider the best 
interests of the child and therefore, if serious grounds or facts cannot be fully considered by the 
hearing then this may inhibit proper consideration which would point towards a referral to the 
sheriff to establish those grounds. Conversely, the hearing might proceed to decision on the basis 
of the accepted grounds because it considers a delay in determination of the case to be 
detrimental to the child’s welfare. 

Section 88 – Powers of grounds hearing on deferral 

148. This section, which applies when the children’s hearing has under section 85(2) or 87(1) 
deferred making a decision as to whether to make a compulsory supervision order, sets out the 
options available to the hearing. Section 88(2) provides for the current hearing to make an 
interim compulsory supervision order where the children’s hearing decide that the nature of the 
child’s circumstances is such that it is necessary for the protection, guidance, treatment or 
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control of the child. Section 100 defines “interim compulsory supervision order”. Section 88(3) 
is based on section 69(3) to (6) and (9) to (11) of the 1995 Act and provides for the children’s 
hearing to make a medical examination order in order to obtain further information.  A child may 
for example be required to reside in an assessment centre, attend an educational psychologist or 
be subject to a medical examination. Section 101 defines “medical examination order”. 

Section 89 – Some grounds not accepted: application to sheriff or discharge 

149. Section 89 is based on section 65(7) of the 1995 Act and sets out the procedure where the 
hearing decides under section 86 not to proceed where some of the grounds are accepted and 
some of the grounds are denied.  Subsection (1) provides for the hearing to discharge the referral 
in whole or to direct the Principal Reporter to make an application to the sheriff for a finding as 
to whether each stated grounds of referral are not accepted by the child and each relevant person 
at the hearing are established. 

150. Subsection (2A) provides that where the hearing decide to refer the grounds to the sheriff 
for establishment of grounds, the chairing member must explain the purpose of this application 
to the child and relevant person(s) and inform the child of the child’s obligation to attend the 
hearing before the sheriff. This is based in section 65(8) of the 1995 Act. Section 89(4) sets out 
the powers available to the children’s hearings when an application is made to the sheriff to 
establish grounds for referral. A children’s hearings may make an interim compulsory 
supervision order where the conditions in subsection (4) are satisfied or grant a warrant to secure 
attendance of the child at the subsequent hearing before the sheriff if there is reason to believe 
that the child would not otherwise attend that hearing. It should be noted that where it is more 
appropriate to make an interim compulsory supervision order then this may also ensure a child’s 
attendance at a subsequent hearing.  

Section 90 – No grounds accepted 

151. This section is based on section 65(7) of the 1995 Act and provides that where either the 
child and/or relevant person(s) do not accept any of the grounds for referral, the procedure under 
section 89 applies with an application to the sheriff to establish proof or to discharge the referral.   

Section 93 – Child or relevant person unable to understand grounds 

152. This section is based on section 65(9) of the 1995 Act and sets out the procedure for the 
grounds hearing where a child or relevant person is unable to understand the grounds for referral 
and so can neither accept nor deny the grounds. The requirement to explain the grounds applies 
in relation to each individual ground and if the chairing member considers that the child or a 
relevant person would not be capable of understanding the explanation of a particular ground 
then the chairing member need not provide the explanation for that ground and may refer that 
ground to the sheriff for establishment. If the child or relevant person is capable of understanding 
some of the grounds the chairing member must still explain those grounds and seek acceptance 
of those individual grounds. Subsection (2) provides that the hearing must either direct the 
Principal Reporter to make an application to the sheriff for establishment of the ground or 
discharge the referral in relation to the ground that is not understood. Subsection (3) provides 
that if the hearing consider that the child or relevant person would not be capable of 
understanding an explanation of the grounds, for example, if the child is a baby, then the chairing 
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member is not required to proceed with an explanation under section 84(1) in so far as it relates 
to the person who is not capable of understanding the ground. The explanation still needs to be 
given to those who are capable of understanding the ground. Subsection (4) applies where the 
hearing directs the reporter to make an application to the sheriff for a proof hearing and the child 
has not understood the grounds for referral. It follows that the child may not also understand the 
explanation provided by the chairing member about the duty of the child to attend the hearing 
before the sheriff. Subsection (4) relieves the chairman of an absolute duty to explain to the child 
in these circumstances.   

Section 95A – Child fails to attend grounds hearing 

153. This section relates to circumstances where the child does not attend a grounds hearing 
and has not been excused from attending, and provides that the hearing may require the Principal 
Reporter to arrange another grounds hearing. The hearing may make an interim compulsory 
supervision order where the conditions in subsection (4) are satisfied or grant a warrant to secure 
attendance of the child at the subsequent hearing before the sheriff if there is reason to believe 
that the child would not otherwise attend that hearing. It should be noted that where it is more 
appropriate to make an interim compulsory supervision order then this may also ensure a child’s 
attendance at a subsequent hearing.   

Children’s hearing to consider need for further interim order 

Section 96 – Children’s hearing to consider need for further interim compulsory 
supervision order 

154. This section applies when a grounds hearing has directed the Principal Reporter to make 
an application to the sheriff to determine whether a ground is established under section 89(1)(a) 
(some grounds not accepted: application to sheriff or discharge), section 90(2)(a) (non-
acceptance of grounds: application to sheriff or discharge) or section 93(2)(a) (child or relevant 
person unable to understand grounds) and, by virtue of these provisions, has made an interim 
compulsory supervision order but the order will cease before the disposal of the application by 
the sheriff to which it relates. Section 96(2) enables the reporter to arrange a children’s hearing 
to determine whether to make a further interim compulsory supervision order. Where there is 
already an interim order in force, the necessary safeguards put in place for the child under that 
first order will have removed the urgency from the child’s situation. Section 96(2A) provides 
that the hearing must focus on whether or not there is a need for the protection, guidance, 
treatment and control of the child to make a further interim compulsory supervision order. 
Section 96(3) provides that a children’s hearing may not make an interim compulsory 
supervision order if the effect of the order would be that the child would be subject to an interim 
compulsory supervision order for a continuous period of more than 66 days. 
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PART 10 – PROCEEDINGS BEFORE SHERIFF 

Application for extension or variation of interim compulsory supervision order 

Section 103 – Application for extension or variation of interim compulsory supervision 
order 

155. This section applies to the extension of an interim compulsory supervision order where a 
child has been made the subject of interim compulsory supervision orders for a continuous 
period of 66 days.   

156. Section 103(2) and (3) provide that the Principal Reporter may apply to the sheriff for an 
extension or an extension and variation of the current interim compulsory supervision order at 
any time prior to the expiry of the current order.  Section 103(4) provides that an interim 
compulsory supervision order may only be extended, or extended and varied, where the sheriff is 
satisfied that the nature of the child’s circumstances makes this extension necessary for the 
protection, guidance, treatment or control of the child. Section 103(5) specifies when an 
extended or an extended and varied interim compulsory supervision order ceases to have effect. 
The extended or extended and varied order will cease to have effect on the earliest occurrence of 
the following – when the sheriff disposes of the application under this part in relation to a child, 
a day specified in the extended order or the expiry of the period of 22 days beginning on the day 
on which the extended or extended and varied order is made. The extended, or extended and 
varied interim compulsory supervision order can therefore subsist for a maximum of 22 days. 

Section 103A - Further extension or variation of interim compulsory supervision order 

157. This section enables the further extension of interim compulsory supervision orders 
which have been extended by the sheriff under section 103.  Section 103A enables the sheriff to 
continue to extend or vary interim orders as many times as the sheriff considers appropriate.  
Section 103A(5) sets out the circumstances where a further extension or further extension and 
variation of an interim compulsory supervision order ceases to have effect. The further extended 
order subsists for a maximum of 22 days.  

Power to make interim compulsory supervision order 

Section 103B - Sheriff’s power to make interim compulsory supervision order 

158. This section enables the sheriff to make an interim compulsory supervision order during 
the hearing of an application to establish the grounds where the hearing needs to be continued to 
another day. Where a child is not already subject to an interim compulsory supervision order and 
the application to the sheriff has been made but not yet determined, the sheriff may, where the 
sheriff determines that a ground is established, make an interim order if satisfied that such an 
order is necessary for the protection, guidance, treatment or control of the child. On disposing of 
the application the sheriff may make another interim compulsory supervision order if necessary 
under section 113. 
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Application to establish grounds 

Section 104 – Hearing of application 

159. This section is based on section 68(2) of the 1995 Act (application to sheriff to establish 
grounds of referral) and sets a time limit of 28 days for the hearing by the sheriff to commence to 
consider the application by the Principal Reporter to determine whether the grounds for referral 
are established or not.  The hearing is closed to the public and may not be heard in open court.   

Section 105 – Jurisdiction and standard of proof: offence ground 

160. This section is based on section 68(3) of the 1995 Act and provides a special jurisdiction 
rule for grounds hearings where the grounds for referral include that a child has committed an 
offence. Section 105(2) provides that the application must be made to a sheriff who would have 
jurisdiction if the child were being prosecuted for the offence.  

Section 106 – Child’s duty to attend hearing unless excused 

161. This section is based on section 68(4)(b) and (5) of the 1995 Act and requires a child to 
appear before the sheriff for the hearing to establish grounds for referral.  Section 106(2) and (3) 
provide for the sheriff to release the child from the obligation to attend the hearing: where the 
child has been the victim of a schedule 1 offence, has (or is likely to have) a close connection 
with a person who has committed such an offence, is (or is likely to become) a member of the 
same household as a child who is a victim of such an offence, or has (or is likely to have) a close 
connection with a person who has committed an offence under Parts 1, 4, or 5 of the Sexual 
Offences (Scotland) Act 2009; where the grounds for referral relate to a Schedule 1 Offence 
under the Criminal Procedure (Scotland) Act 1995 and the sheriff considers that the child’s 
attendance is not necessary to ensure a fair hearing; where the sheriff considers that attending the 
court hearing would put the child’s physical, moral or mental welfare at risk; or where taking 
account of the child’s age and maturity, the child would be incapable of understanding the 
hearing or that part of the hearing.    

162. Section 106(4) provides that the child may attend the hearing even where he or she has 
been excused from the obligation to do so. Section 106(5) and (6) provide for the sheriff to grant 
a warrant to secure attendance of the child at the hearing, if the sheriff believes the child will not 
otherwise attend, or if the child has failed to attend the hearing, without being excused from 
attending. Section 106(8) provides that where a proof hearing needs to be continued, for example 
to another day, the sheriff has the power to grant a further warrant to secure the attendance of the 
child if there is reason to believe that the child may not attend the continued hearing. 

Section 107 – Child and relevant person: representation at hearing 

163. This section is based on section 68(4) of the 1995 Act and allows the child and/or the 
relevant person(s) to be represented at the hearing by another person who may or may not be a 
solicitor or advocate.   
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Section 108 – Safeguarder 

164. This section enables the sheriff to confirm an appointment of a safeguarder made by the 
children’s hearing. If a safeguarder has not been appointed, the sheriff may appoint a safeguarder 
in relation to proceedings before the sheriff. 

Ground accepted before application determined 

Section 109 – Application by virtue of section 89: ground accepted before determination  

165. This section is based on section 68(8)(a) of the 1995 Act and applies to hearings before 
the sheriff to establish grounds for referral. If, at the hearing before the sheriff, the child and the 
relevant person(s) present at the children’s hearing accept the grounds, the sheriff must, unless 
satisfied in all the circumstances that evidence in relation to the ground should be heard, 
dispense with hearing the evidence and find the ground established.  This does not remove the 
sheriff’s discretion to hear evidence where the sheriff considers this is necessary. 

Section 110 – Application by virtue of section 93: ground accepted by relevant person 
before determination 

166. This section provides powers for the sheriff to determine grounds for referral on the 
information lodged with the application, instead of holding a formal hearing. This applies when 
an application has been made to the sheriff for establishment of grounds where a child is unable 
to understand the grounds for referral and so can neither accept nor deny the grounds and, before 
the application is determined, the ground is accepted by each relevant person in relation to the 
child who is present at the hearing before the sheriff. Section 110(2)(a) and (b) sets out the two 
circumstances where the sheriff may not use the expedited process set out at subsection (1).  
First, where the Principal Reporter, the child, a relevant person or an appointed safeguarder have 
the right to request a formal hearing and the sheriff must comply with such a request; and 
secondly where the sheriff considers that it would not be appropriate to determine the application 
without a hearing. Section 110(4) provides for an expedited timescale of 7 days for the sheriff to 
determine the application without hearing evidence. 

Withdrawal of application: termination of orders etc. 

Section 111 – Withdrawal of application: termination of orders etc. by Principal Reporter 

167. This section provides that where the Principal Reporter makes an application to the 
sheriff under section 89 or 93 of the Bill and because of a change in circumstances or new 
information coming to light, the reporter no longer considers that a compulsory supervision order 
should be made in relation to the child, then the reporter must withdraw the application to the 
sheriff. The application may only be withdrawn by the reporter before it has been determined by 
the sheriff. Section 111(3) provides for the automatic termination of any such warrant or order.  
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Determination of application 

Section 112 – Determination: ground not established 

168. This section provides that if the sheriff finds that the ground for referral to which the 
application relates is not established, then the sheriff must dismiss the application and discharge 
the referral to the children’s hearings in relation to the ground. 

Section 113 – Determination: ground established 

169. This section is based on section 68(10) of the 1995 Act and applies when the sheriff finds 
that the grounds are established. Section 113(2) places a duty on the sheriff to direct the Principal 
Reporter to arrange a children’s hearing to determine whether to make a compulsory supervision 
order in respect of the child. Section 113(3) provides that the sheriff may make an interim 
compulsory supervision order in relation to the child if the sheriff believes that the nature of the 
child’s circumstances is such that this is necessary, as a matter of urgency, for the protection, 
guidance, treatment or control of the child. Section 113(4) provides that the sheriff may grant a 
warrant to secure the child’s attendance at the subsequent children’s hearing if the sheriff 
considers that the child would not attend voluntarily. Section 113(5) is based on section 68(12) 
of the 1995 Act and provides that where a sheriff makes an interim order that specifies that a 
child must reside in a place of safety away from home, the subsequent children’s hearing must be 
arranged to consider the case within 3 days.  

Review of sheriff’s determination  

170. Sections 114 to 119 relate to the procedure where new evidence becomes available in a 
case where grounds for referral have previously been established by the sheriff. Provision is 
made for the child who was the subject of the determination, or a relevant person, to apply to the 
sheriff for a review of the established grounds.  

Section 114 – Application for review of grounds determination 

171. This section is based on section 85(4) of the 1995 Act and restricts an application for a 
review of the grounds determination to the person who was the subject of that grounds 
determination (even if that person is no longer a child); or a person who is a relevant person in 
relation to the child. The right to request a review of the establishment of the ground does not 
apply to any offence ground remitted under section 70. The child in these circumstances has 
appeal rights under the Criminal Procedure (Scotland) Act 1995. 

Section 115 – Sheriff: review or dismissal of application 

172. This section is based on section 85(3) of the 1995 Act and sets out the circumstances in 
which a sheriff must review the establishment of grounds for referral where an application has 
been made under section 114.  The sheriff must review the case if the sheriff considers: that there 
is evidence in relation to the ground that was not considered by the sheriff when making the 
grounds determination; that this evidence would have been admissible at the time; and that there 
is a reasonable explanation for the failure to lead that evidence during the initial grounds 
determination. The evidence must be significant and relevant to the question of whether the 
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grounds determination should have been made.  If these conditions are not satisfied, then the 
sheriff must dismiss the application for a review of the grounds determination. 

Section 115A - Child’s duty to attend review hearing unless excused 

173. This section requires that, where an application for the review of the grounds 
determination is made in relation to a person who is still a child, that child must attend the 
review hearing. The child must attend the review hearing unless the child is excused by the 
sheriff. If excused the child may still attend the hearing. This places the child under the same 
obligations and provides the same right to attend as in relation to the original hearing to establish 
the grounds.  

Section 115B - Child and relevant person: representation at review hearing 

174. This section provides that the child and relevant person have the same right to choose to 
be represented at a review of a grounds determination by a representative of their choice (who 
may or may not be a legal representative) as at the original hearing to establish the grounds. This 
right applies whether or not the person to whom the review relates to is still a child, and does not 
affect their right to legal representation.  

Section 116 – Sheriff’s powers on review of grounds determination 

175. This section is based on section 85(6) of the 1995 Act and sets out the options available 
to the sheriff after the sheriff has reviewed the establishment of grounds for referral under 
section 115.  If the sheriff determines that the section 65 ground is established, then the sheriff 
must dismiss the application without further consideration.  Section 116(3) is based on section 
85(6)(a) of the 1995 Act and provides that if the sheriff finds that one or more of the original 
grounds are not established, the sheriff must uphold the application, recall the grounds 
determination and discharge the referral to the children’s hearing, in whole or part to the extent 
that it relates to the ground. 

Section 117 – Recall of grounds determination: sheriff’s power to refer other grounds to 
children’s hearing 

176. This section is based on section 85(6)(b) of the 1995 Act and applies when the sheriff 
makes an order under section 116(3) above recalling the grounds determination but another 
section 65 ground is accepted or established. That ground must be specified in the same 
statement of grounds which gave rise to the grounds determination. Section 117(2) provides that, 
if the person who is the subject of the grounds hearing is still a child, the sheriff must either 
require a review of the compulsory supervision order (where one exists) or direct the Principal 
Reporter to arrange a children’s hearing to review any compulsory supervision order or to 
consider whether a compulsory supervision order should be made in relation to the child. Section 
117(3) provides that the sheriff may make an interim compulsory supervision order for the child 
if the sheriff is satisfied that the nature of the child’s circumstances is such that urgent action is 
necessary for protection, guidance, treatment or control of the child. Section 117(4) provides that 
the sheriff may grant a warrant to secure the child’s attendance at the hearing if the sheriff 
considers that there is reason to believe that the child would not attend voluntarily.  
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Section 118 – Recall of grounds determination: sheriff’s powers where no section 65 
grounds accepted or established 

177. This section applies where the sheriff makes an order under section 116(3) recalling the 
grounds determination and no other grounds for referral are accepted or established as specified 
in the statement of grounds which gave rise to the grounds determination. Section 118(2) is 
based in part, on of section 85(7) and (9) of the 1995 Act. It provides that the sheriff must 
terminate any compulsory supervision order that is in effect and consider whether the person, if 
still a child, requires any supervision or guidance. Section 118(3) provides that, where the person 
is still a child, and the sheriff considers that he or she requires supervision or guidance, then the 
sheriff must order the local authority to provide that supervision or guidance.  

178. Section 118(4) is based, in part, on section 85(10) of the 1995 Act and places a duty on 
the local authority to comply with the sheriff’s order. The duty on the local authority extends to 
supervision and guidance that the child will accept. The supervision or guidance is voluntary and 
cannot be enforced upon the child.  

Section 119 – New section 65 ground established: sheriff to refer to children’s hearing 

179. This section is based on section 85(7)(b) of the 1995 Act. It applies in cases where the 
sheriff is reviewing a grounds determination under section 114 and provides that, where the 
sheriff is satisfied that there is sufficient evidence to establish any ground for referral that was 
not specified in the statement of grounds that gave rise to the grounds determination, the sheriff 
must determine that ground to be established. Section 119(2)(b) provides that if the person to 
whom the grounds determination relates is still a child, the sheriff must either require a review of 
the compulsory supervision order (where one exists) or direct the Principal Reporter to arrange a 
children’s hearing to review any compulsory supervision order or to consider whether a 
compulsory supervision order should be made in relation to the child.    

180. Section 119(3) provides that the sheriff may make an interim compulsory supervision 
order for the child if the sheriff is satisfied that the nature of the child’s circumstances is such 
that urgent action is considered necessary for the protection, guidance, treatment or control of the 
child. Section 119(4) provides that the sheriff may grant a warrant to secure the child’s 
attendance at the subsequent children’s hearing if the sheriff is satisfied that there is reason to 
believe that the child would not attend voluntarily.  

PART 11 – SUBSEQUENT CHILDREN’S HEARINGS 

Section 120 – Children’s hearing following deferral or proceedings under Part 10 

181. This section applies: where a grounds hearing have established that section 65 grounds 
exist and wish to defer making a decision on whether to make a compulsory supervision order to 
a subsequent children’s hearing; where a sheriff has determined that section 65 grounds are 
established and directs the Principal Reporter to arrange a children’s hearing to review or decide 
whether to make a compulsory supervision order; or where the children’s hearing wishes to defer 
making a decision on whether to make a compulsory supervision order. 

1311



This document relates to the Children’s Hearings (Scotland) Bill as amended at Stage 2  
(SP Bill 41A)  

 
 

 36  

182. Section 120(2) provides for a children’s hearing, where it considers it appropriate, to 
defer making a decision on whether to make a compulsory supervision order until a subsequent 
hearing. Deferral of a decision may be considered appropriate, for example, because a particular 
report has not been completed in time, or the accuracy of a report is being challenged or because 
the child requires further assessment in order to fully determine the child’s needs. Section 120(2) 
provides that a hearing may defer a decision to a subsequent hearing if the hearing needs more 
information in order to fully determine the best outcome for the child. Section 120(3) provides 
that if a children’s hearing decide not to exercise their power to defer, the hearing must either 
make a compulsory supervision order for the child or discharge the case. The hearing can only 
make a compulsory supervision order if it is satisfied that it is necessary for the protection, 
guidance, treatment or control of the child. Section 120(4) and (5) makes clear that where the 
hearing decides to defer consideration of the case and the child or relevant person had been 
excused from attending that hearing, the hearing may require the attendance of the child and the 
relevant person at the subsequent hearing. 

Section 121 – Powers of children’s hearing on deferral under section 120 

183. This section applies when the children’s hearing has deferred making a decision on 
whether to make a compulsory supervision order. Section 121(2) provides for the current hearing 
to make an interim compulsory supervision order where the children’s hearing decide that the 
nature of the child’s circumstances is such that it is necessary for the protection, guidance, 
treatment or control of the child. Section 121(3) is based on section 69(3), (4) and (9) of the 1995 
Act and provides for the children’s hearing when deferring under section 120(2) to make a 
medical examination order if it is necessary to obtain further information or to carry out further 
investigation before the subsequent hearing. A child may, for example, may be required to reside 
in an assessment centre, attend an educational psychologist or be subject to a medical 
examination.  

PART 12 – CHILDREN’S HEARINGS: GENERAL 

Views of child 

Section 122A - Confirmation that child given opportunity to express views before hearing 

184. This section places a duty on the chairing member of the children’s hearing to ask the 
child whether the documents provided to the child prior to the hearing (such as social work 
reports) accurately reflect any views expressed by the child, except where the chairing member 
thinks it is inappropriate to do so because the child is too young or immature. 

Warrants to secure attendance 

Section 122B – General power of children’s hearing to grant warrant to secure attendance  

185. This section provides a general power for the hearing to issue a warrant to secure the 
attendance of the child at a children’s hearing which has been or is to be arranged, or a hearing 
which is to take place under Part 10 of this Bill. This power is available to all hearings and so 
there is no need to confer specific powers on particular types of hearing.  
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Child’s Age 

Section 82 – Requirement to establish child’s age 

186. This section is based on section 47 of the 1995 Act and relates to determining the child’s 
age. Section 82(2) is based on section 47(1)(a) of the 1995 Act and places a duty on the chairing 
member to ask the person who is the subject of the hearing to declare their age.  A children’s 
hearing only has jurisdiction over children within the meaning of section 184 of this Act. If the 
person is found not to be a child, within that meaning, the hearing may not continue with 
proceedings (except where section 70(5) applies or section 184(2) to (4) apply). Section 82(3A) 
make clear that the chairing member of the hearing need not ask a child their age when it would 
be inappropriate to ask that question based on the age and maturity of the child.  Section 82(3) 
and (4) are based on section 47(1)(b) of the 1995 Act and provide for the person to make further 
declarations about the person’s age at any other time during the proceedings, and for the 
children’s hearing to make a fresh determination of the person’s age at any stage in the 
proceedings. Section 82(5) is based on section 47(2) of the 1995 Act and makes clear that the 
person’s age is worked out either on the basis of the person’s latest declaration or by 
determination by the children’s hearing. Section 82(6) is based on section 47(3) of the 1995 Act 
and provides that any decision, warrant or order made by the hearing is not challengeable on the 
basis that the age determined by the hearing is not the person’s true age. 

Compulsory supervision orders: review 

Section 123 – Compulsory supervision order: requirement to review 

187. This section provides for the children’s hearing to specify a review date when making, 
varying or continuing a compulsory supervision order. The hearing must specify a review 
hearing when a movement restriction condition is included in an order.  The hearing must set at 
least one review period when making, varying or continuing a compulsory supervision order. 

Contact orders and permanence orders 

Section 124A – Review of contact direction 

188. This section provides individuals who are not relevant persons, but who have a right of 
contact with the child by virtue of a contact order or a permanence order, certain rights of 
participation when the children’s hearing makes a contact direction. This section applies where a 
contact order or permanence order regulating contact between the child and a person who is not 
the child’s relevant person or deemed relevant person is in force. Subsections (2) and (3) provide 
that where the hearing makes a contact direction within a compulsory supervision order or an 
interim compulsory supervision order or a medical examination order which lasts more than 5 
days, the Principal Reporter is under a duty to arrange a hearing to review that contact direction.  
Subsection (4) provides that the hearing must take place no later than 5 working days after the 
hearing made the contact direction. Subsection (5) provides that the hearing may either confirm 
the decision of the original hearing or vary the contact direction by varying the compulsory 
supervision order, interim compulsory supervision order or medical examination order. No other 
element of the underlying order may be varied at this hearing. Subsection (6) provides that the 
child and relevant person are not under a duty to attend the contact direction review hearing.  
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Referral where failure to provide education for excluded pupil 

Section 124B – Referral where failure to provide education for excluded pupil 

This section is based on section 75B of the 1995 Act and applies where it appears to a children’s 
hearing that an education authority is failing to comply with its duty under section 14(3) of the 
Education (Scotland) Act 1980 (duty to provide education for child excluded from school). 
Subsection (2) provides that the hearing is to direct the National Convener to refer the matter to 
the Scottish Ministers, and the National Convener must comply with that direction. Subsection 
(3) provides that if the National Convener is required to do so the National Convener must give a 
copy of the referral to the education authority concerned and the Principal Reporter. The 
Education (Scotland) Act 1980 provides powers to the Scottish Ministers to ensure the duty is 
complied with. A referral under this section must be in writing and may be sent in electronic 
form.  
 
Parenting order 

Section 125 – Requirement to consider applying for parenting order 

189. This section applies when a children’s hearing is satisfied that that it might be appropriate 
for a parenting order to be made in respect of a parent of the child under section 102 of the 
Antisocial Behaviour etc. (Scotland) Act 2004. Section 125(2) provides that the hearing may 
require the Principal Reporter to consider making an application to the sheriff for a parenting 
order. The reporter does not have to make such an application. 

PART 13 – REVIEW OF COMPULSORY SUPERVISION ORDER 

Requirement for review 

Section 126 – Requirement under Antisocial Behaviour etc. (Scotland) Act 2004: review of 
compulsory supervision order 

190. This section relates to when the sheriff has directed the Principal Reporter under section 
12 of the Antisocial Behaviour etc. (Scotland) Act 2004 to arrange a hearing for a child for the 
purpose of determining whether a compulsory supervision order should be made, and the child is 
subject to an existing compulsory supervision order. Section 126(2) places a duty on the reporter 
to arrange for the order to be reviewed.  
 
Section 126A – Case remitted under section 49 of Criminal Procedure (Scotland) Act 1995 

191. This section applies where the court has remitted a case to the children’s hearing under 
section 49 of the Criminal Procedure (Scotland) Act 1995 for disposal and the child is already 
subject to a compulsory supervision order. In these circumstances, the Principal Reporter must 
arrange for the order to be reviewed. The offence ground is considered as having been 
established by the sheriff under section 113 of this Bill.   

Section 127 – Duty on implementation authority to require review 

192. This section is based on section 73(4), (4A) and (5) of the 1995 and places a duty on the 
implementation authority (the local authority specified in the compulsory supervision order), by 
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notifying the Principal Reporter, to require a review of a compulsory supervision when the 
authority is satisfied that one of the circumstances set out in section 127(2) applies. The 
circumstances range from where the compulsory supervision order is not being complied with to 
where the implementation authority consider that it would be in the best interests of the child to 
make a permanence order under section 80 of the Adoption and Children (Scotland) Act 2007.  

193. Section 127(3) enables the Scottish Ministers to make regulations specifying the period 
within which a review requirement must be made in those circumstances listed in subsection 
(2)(a) to (d). Section 127(5) makes clear that a review must be made without delay where an 
application for an adoption order for the child has been made or is pending. 

Section 128 – Right of child or relevant person to require review 

194. This section is based on section 73(6) of the 1995 Act and allows the child and relevant 
person to request a review of the compulsory supervision order by giving notice to the Principal 
Reporter.  The review may not take place until after three months of the order being made, 
continued or varied although the request for the review may be made before that date. Section 
128(5) enables the Scottish Ministers to make regulations shortening the duration of the review 
period of a compulsory supervision order that includes a secure accommodation authorisation.  

Section 129 – Principal Reporter’s duty to initiate review 

195. This section is based on section 73(8)(a)(v) of the 1995 Act and places a duty on the 
Principal Reporter to initiate a review where a compulsory supervision order is due to expire 
within a 3 month period and no other arrangements exist to review the order before the end of 
that period.  A compulsory supervision order normally expires after a period of one year from 
making or reviewing the order, or on the child’s eighteenth birthday, unless the children’s 
hearing specifies an earlier review date in the order (see section 97(7)). 

Section 130 – Duty to initiate a review if child to be taken out of Scotland 

196. This section is based on section 73(7) and (8)(a)(iv) of the 1995 Act.  It provides a duty 
on the relevant person to notify the Principal Reporter and the implementation authority of any 
plans to take a child who is subject to a compulsory supervision order to live outwith Scotland 
where removing the child from Scotland is not in accordance with the order or with an order 
under section 11 of the 1995 Act.  The jurisdiction of a children’s hearings extends only to 
Scotland but a hearing may specify a place of residence in Scotland and effectively prohibit a 
move elsewhere if that is considered to be in the best interests of the child. The notice must be 
given at least 28 days before the day the relevant person proposes to take the child to live 
outwith Scotland. Section 130(3) places a duty on the reporter to initiate a review hearing if the 
reporter receives notification under this section.  

Section 131 – Duty to initiate review: secure accommodation authorisation 

197. This section relates to a review of a compulsory supervision order that includes a secure 
accommodation authorisation and provides that the Principal Reporter must arrange for a review 
of the order within 3 months from the date the order was made, varied or continued. The duty on 
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the reporter to initiate a review of the compulsory supervision order does not apply where the 
chief social work officer has removed the child from secure accommodation in the interim. 

Section 132 – Duty to initiate review where child transferred 

198. This section is based on section 72(2) of the 1995 Act and provides that where a child has 
been transferred as a matter of urgent necessity under section 137(2), the report must arrange a 
hearing to review the child’s case.  

Functions of Principal Reporter and children’s hearing 

Section 133 – Duty to arrange children’s hearing 

199. This section is based on section 73(8) of the 1995 Act and sets out the relevant sections of 
the Bill in which where there is a requirement to arrange a review hearing to review a 
compulsory supervision and provides that the Principal Reporter must arrange such a hearing. 
Section 133(3) is based on section 72(2) of the 1995 Act but provides that where a child is 
transferred as a matter of urgent necessity under section 137(2), the child’s case must be 
reviewed by the children’s hearing within three working days of the transfer instead of 7 days. 
Section 133(4) places a duty on the reporter to request from the implementation authority reports 
in relation to the child or any other information in relation to the child that the local authority 
wishes to give to the children’s hearing to assist in the hearing’s review of the compulsory 
supervision order. The reporter must make such an information request when arranging every 
review hearing. Section 133(5) places a duty on the relevant local authority to comply with the 
reporter’s request under section 133(4). Subsection (4A) provides a power for the reporter to 
require the local authority to provide a report in relation to the child generally or in relation to 
any matter relating to the child that the reporter specifies. Subsection (4B) makes clear that the 
local authority may include in the reports required under this section information given to the 
authority by another person. 

Section 135 – Powers of children’s hearing on review 

200. This section is based on section 73(8)(b) and (9) to (12) of the 1995 Act and applies to 
children’s hearings arranged to review a compulsory supervision order in relation to a child 

201. The review is only complete when the hearing is in a position to make a decision as to 
what course of action is in the best interests of the child. Deferral of a decision may be 
considered appropriate, for example, because a particular report has not been completed in time, 
or the accuracy of a report is being challenged or because the child requires further assessment in 
order to fully determine the child’s needs.  Section 135(2) provides that a hearing may defer a 
decision to a subsequent hearing where the hearing considers it appropriate to do so.  Section 
135(3) provides that if, the review hearing does not defer to a subsequent hearing then the 
hearing must terminate, vary, or continue the compulsory supervision order in relation to the 
child. An order may not be continued for a period exceeding one year. Section 135(4) places a 
duty on the hearing, when varying or continuing a compulsory supervision order if it is necessary 
to do so for the protection, guidance treatment or control of the child. Section 135(5) places a 
duty on the hearing, when varying or continuing a compulsory supervision order, to consider 
making a measure to regulate contact between the child and another person.   

1316



This document relates to the Children’s Hearings (Scotland) Bill as amended at Stage 2  
(SP Bill 41A)  

 
 

 41  

202. Section 135(6) provides that where the hearing terminates the compulsory supervision 
order, the hearing must consider whether the child is in need of voluntary supervision or 
guidance and, if so, make a statement to that effect. If such a statement is made, the relevant 
local authority is then under a duty to provide such voluntary supervision or guidance as the 
child is willing to accept. Section 135(7) applies where the children’s hearing at a review hearing 
decides to terminate the compulsory supervision order but state that nevertheless the child still 
needs supervision or guidance. If it does so subsection (7) provides that the duty of the relevant 
local authority is to provide such supervision or guidance as the child is willing to accept.   
Section 135(10) provides that where the review hearing decides to defer consideration of the 
case, the hearing may require the attendance of the child and the relevant person and that 
subsequent hearing even where they were excused from attending the original review hearing. 

Section 136 – Powers of children’s hearing on deferral under section 135 

203. This section applies where a review hearing defers a decision to a subsequent hearing 
under section 135(2). Section 136(2) provides for the hearing to continue the existing 
compulsory supervision order for the child until the subsequent hearing.    

Section 134 – Duties on children’s hearing where review required under section 127  

204. This section is based on section 73(13), (13A) and (14) of the 1995 Act and relates to the 
review hearing that must be arranged when the local authority or adoption society intend to place 
a child for adoption or the local authority intend to apply for an order freeing the child for 
adoption or to apply for a permanence order, or where they become aware that someone intends 
to apply to adopt the child.  

205. Section 134(2) provides that the hearing that carries out the review must prepare a report 
(in a form determined by Scottish Ministers) to provide advice in respect of the proposed 
application or adoption to the implementation authority and any court which may require to 
make a decision on the application or adoption. Section 134(5) provides that when a court 
considering a Permanence Order or an Adoption Order receives the report prepared by the 
Children’s Hearing, it has a duty to have regard to the advice in the report under section 134(2) 
before coming to any decision relating to the application.  

Review of relevant person determination 

Section 136A – Review of determination that person be deemed a relevant person   

206. This section provides for a review of the deeming status where the children’s hearing 
considers that the individual may no longer meet the test for the deeming status. The deeming 
status may only be reviewed when the hearing has been arranged to review the compulsory 
supervision order. The hearing must first make the decision on the review of the compulsory 
supervision order. The individual will continue to be treated as the child’s relevant person for the 
purpose of any appeal which arises from the review of the compulsory supervision order. 

207. Section 136A(1) provides that the hearing must review the deeming status where it 
considers that the individual may no longer have (nor recently have had) a significant 
involvement in the upbringing of the child. Section 136A(2) provides that the hearing may also 
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defer the decision to a subsequent hearing (which will deal only with the question of the review 
of the deeming status). Section 136A(3) provides that if the hearing determines that the deeming 
test is no longer met then it must direct that the individual is no longer to be the child’s relevant 
person. Section 80(4) will no longer apply except for the purposes of any appeal against the 
review of the compulsory supervision order. The individual will have the right to appeal, under 
section 155 of this Bill, against the determination.   

PART 14 – IMPLEMENTATION OF ORDERS 

Power to transfer child in cases of urgent necessity 

Section 137 – Transfers in cases of urgent necessity 

208. This section is based on section 72 of the 1995 Act.  It relates to when a child is required 
to stay in a specified place as a condition of the child’s compulsory supervision order or interim 
compulsory supervision order. Section 137(2) provides the chief social work officer with the 
power to transfer the child from the specified accommodation where such a transfer is required 
in the interests of the child or another child in that accommodation as a matter of urgent 
necessity. This would apply where there is an immediate necessity that cannot wait until a 
hearing has been arranged.  

Implementation of compulsory supervision order 

Section 138 – Implementation of compulsory supervision order: general duties of local 
authority 

209. This section is based on sections 70(3A) and (3B) and 71(1) and (1A) of the 1995 Act 
and places a duty on the implementation authority to give effect to a compulsory supervision 
order. The “implementation authority” is the local authority specified in the order as being 
responsible for giving effect to the measures included in the order. Section 138(3) makes clear 
that the implementation authority may need to secure services from another source. 

Section 139 – Duty where order requires child to reside in certain place 

210. This section applies when the compulsory supervision order requires the child to stay in 
accommodation provided by the parents or relatives of the child, by any person associated with 
the parents of the child, with relatives of the child or with the child or in any other 
accommodation not provided by the local authority. In these circumstances, the local authority 
must check that the conditions attached to the compulsory supervision order are being fulfilled. 
If the local authority finds that any of those conditions are not being fulfilled, section 139(2)(b) 
places a duty on the local authority to take such steps as the authority consider reasonable.  

Section 140 – Breach of duties imposed by sections 138 and 139 

211. This section replicates section 70(7A) to (7E) of the 1995 Act and applies where it 
appears to the children’s hearing when reviewing a compulsory supervision order that the local 
authority specified in the order (“the implementation authority”) is not fulfilling the obligations 
contained in the compulsory supervision order.   
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212. Section 140(2) provides that the children’s hearing may direct the National Convener to 
notify the implementation authority of an intended application by the National Convener to 
enforce the authority’s duty under section 141. Section 140(3) and (4) relate to the conditions of 
the notice. The notice must set out how the local authority is in breach of its duties and state that 
if the local authority does not perform its duties within 21 days of the notice the National 
Convener, on the direction of the children’s hearing, will make an application to enforce the 
local authority’s duty. A copy of the notice served on the implementation authority must also be 
sent to the child and each relevant person.  Section 140(5) provides that where a children’s 
hearing gives a direction under subsection (2), the hearing must required that a further review of 
the compulsory supervision order take place as soon as possible after 28 days have expired from 
the day the notice was given.  Section 140(6) provides that if the review hearing considers that 
the implementation authority is still not fulfilling the obligations contained in the compulsory 
supervision order, the children’s hearing may direct the National Convener to proceed with an 
application to the sheriff principal under section 141. Section 140(7) makes clear that the 
children’s hearing must not take account of the resources available to the implementation 
authority when considering whether to direct the National Convener to make an application to 
enforce the authority’s duty. 

Section 141 – Application for order 

213. This section is based on section 71A(2) to (6) of the 1995 Act and places a duty on the 
National Convener, where directed by the children’s hearing under section 140(6),  to make a 
summary application to the relevant sheriff principal, for an order to enforce the implementation 
authority’s duty in relation to a child.  Section 141(3) makes clear that the National Convener 
may only apply for such an order if the implementation authority has been given notice by the 
National Convener as required under section 140(2) and the authority has failed to carry out the 
duty within the period specified in the notice.  

Section 142 – Order for enforcement 

214. This section is based section 71A(1) and (7) of the 1995 Act and provides for the sheriff 
principal, on the application of the National Convener under section 141, to make an order 
requiring the relevant local authority to fulfil the obligations imposed under the compulsory 
supervision order. Section 142(2) makes clear that an order made by the sheriff principal under 
this section is final.  

Compulsory supervision orders etc.: further provision 

Section 143 – Compulsory supervision orders etc.: further provision 

215. This section enables the Scottish Ministers to make regulations relating to compulsory 
supervision orders, interim compulsory supervision orders, medical examination orders and 
warrants to secure attendance. Such regulations may concern one or more of the following: the 
transmission of information about children who are subject to an order or warrant; temporary 
accommodation for the child; taking the child to a place specified in an order or warrant; or 
taking the child to a place of safety.  
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Movement restriction conditions: regulations etc. 

Section 144 – Movement restriction conditions: regulations etc. 

216. This section enables the Scottish Ministers to make regulations relating to the restrictions 
that can be placed upon a child and the monitoring arrangements that may be imposed as part of 
a movement restriction condition. Section 144(2) provides that the regulations may in particular 
prescribe: methods of monitoring compliance; the devices that may be used for monitoring; the 
people who can carry out the monitoring; and a maximum duration of any movement restriction 
condition included in an order. If the person or class of persons ceases to be prescribed 
(Ministers make changes to the regulations on who should carry out monitoring) this must be 
reflected in each individual movement restriction condition. Such regulations will be subject to 
affirmative procedure. 

217. Section 144(3) provides that Ministers may make arrangements, including contractual 
arrangements, to have monitoring carried out and section 144(4) provides for appropriate 
information sharing with a person providing a monitoring service in order to allow full and 
proper provision of that monitoring. The Intensive Support and Monitoring (Scotland) 
Regulations 2008 (S.S.I. 2008/75) provide for current arrangements. 

Secure accommodation 

Section 145 – Implementation of secure accommodation authorisations 

218. This section is based on section 70(9), (9A)(a) and (10) of the 1995 Act and sets out the 
way in which secure accommodation authorisations are implemented. It applies where a hearing 
makes a compulsory supervision order, an interim compulsory supervision order, a medical 
examination order or a warrant to secure attendance is made which includes a secure 
accommodation authorisation. Section 145(3) provides that the chief social work officer of the 
relevant local authority for the child may implement the authorisation only with the consent of 
the person in charge of the residential establishment containing the secure accommodation in 
which the child will be placed. Section 145(4) provides that the chief social work officer must 
remove the child from secure accommodation where he considers it unnecessary for the child to 
be kept there or he is required to remove the child by virtue of regulations. Section 145(5) 
provides that the secure accommodation authorisation ceases to have effect once the child is 
removed from the secure accommodation under section 145(4). 

219. Section 145(6) enables the Scottish Ministers to make regulations with regard to the 
decisions of the chief social work officer to implement the secure accommodation authorisation 
or remove the child from secure accommodation and with regard to the decisions of the head of 
unit to consent to the implementation of the secure accommodation authorisation under section 
145(3). Section 145(7) sets out the areas that may, in particular, be covered by regulations. These 
areas include: the timescales for the decision; the procedures to be followed, the criteria to be 
applied; who must be consulted; and who must consent to a decision.  Regulations may also 
make provision about the notification of decisions, the giving of reasons for decisions, the 
reviewing of decisions and the review of an order or warrant containing a secure accommodation 
authorisation where the head of unit does not consent. Section 145(8) provides that such 
regulations will be subject to affirmative procedure.  
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220. The term “chief social work officer” is defined in section 187. The definition refers to 
both implementation authorities and relevant authorities. This is necessary because under 
compulsory supervision orders and interim compulsory supervision orders an “implementation 
authority” will be specified but this will not be the case for medical examination orders or 
warrants to secure attendance where the duties will fall on the relevant local authority.   

Section 146 – Secure accommodation: placement in other circumstances  

221. Section 146(1) and (3) enables the Scottish Ministers to make provision in regulations 
specifying circumstances in which children may be placed in secure accommodation if a 
compulsory supervision order is in force in relation to the child and that order does not include a 
secure accommodation authorisation.   

222. Section 146(2) provides that the regulations may in particular include provision about: 
the procedure to be followed in deciding whether to place a child in secure accommodation; the 
notification of decisions; the giving of reasons for decisions; the review of decisions; and the 
review of placements by children’s hearings. Such regulations will be subject to the affirmative 
procedure. 

Section 147 – Secure accommodation: regulations  

223. Section 147 enables the Scottish Ministers to make provision by regulations about 
children placed in secure accommodation under the Bill. Such regulations may in particular 
include provision imposing requirements on the Principal Reporter and the relevant local 
authority or implementation authority and provision relating to protecting the welfare of children 
placed in secure accommodation under the Bill. Requirements may be placed on both the 
implementation authority in relation to compulsory supervision orders and interim compulsory 
supervision orders and the relevant local authority in relation to the medical examination orders 
and warrant to secure attendance. Such regulations will be subject to the affirmative procedure.  

PART 15 – APPEALS 

Appeal against decision of children’s hearing 

Section 148 – Appeal to sheriff against decision of children’s hearing 

224. This section is based on section 51(1) and (15) of the 1995 Act and provides for a child, 
relevant person or safeguarder to appeal to the sheriff against decisions made by a children’s 
hearing within 3 weeks of the children’s hearing making the decision.   

225. Section 148(3) lists those decisions which are appealable. Decisions which are procedural 
steps in the process towards the making of a dispositive decision are not appealable. For 
example, where the hearing directs an application to the sheriff for the establishment of grounds 
for referral.  
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Section 149 – Safeguarder 

226. This section provides that the sheriff may appoint a safeguarder in relation to an appeal 
under section 148 against decisions made by a children’s hearing. Section 149 applies in 
circumstances where no safeguarder was appointed by a children’s hearing, or where the 
appointed safeguarder did not appeal a decision of the children’s hearing under section 148 (and 
therefore their appointment was terminated).  

Section 150 – Procedure 

227. This section is based on section 51(2) and (3) of the 1995 Act and makes clear that the 
Principal Reporter must lodge the documents set out in subsection (2) with the sheriff clerk. The 
sheriff may hear the appeal based on the papers lodged (subsection (4)) or the sheriff may hear 
oral evidence from any party listed under subsection (5). Section 147(6) provides that the sheriff 
may also require additional reports to assist in hearing the appeal. 

Section 151 – Determination of appeal 

228. This section is based on section 51(4) and (5) of the 1995 Act. If the sheriff is satisfied 
that the decision appealed against is justified, the sheriff must confirm the decision (subsection 
(1)(a)) and may take one or more of the steps mentioned in subsection (3) if satisfied that the 
child’s circumstances have changed since the decision, which was under appeal, was made 
(subsection (1)(b)).  The steps available to the sheriff under subsection (3) are: to require the 
Principal Reporter to arrange a children’s hearing for any purpose that a hearing could be 
arranged under the Act (this reflects the fact that the case may be at different stages in the 
process – for example, a grounds hearing, subsequent hearing or review hearing); the 
continuation, variation or termination of any order or warrant which is in effect; discharge the 
child from any further hearings or proceedings in relation the grounds of referral which 
stimulated the referral to the children’s hearing; or the making of an order (other than a medical 
examination order) or the granting of a warrant which a children’s hearing may make. 

229. Section 151(2) applies where the sheriff is not satisfied that the decision under appeal is 
justified. If the decision under appeal is a warrant to secure attendance the sheriff must recall that 
warrant.  Where the decision under appeal is an interim compulsory supervision order or a 
medical examination order, the sheriff must terminate that order.  Otherwise the sheriff may also 
take one or more of the steps set out in subsection (3). Section 151(3A) ensures that, where a 
child is discharged under those powers, all existing orders and warrants in effect in relation to 
that child also terminate at that point. Section 151(4) provides that the fact that the sheriff 
continues or varies an order, or grants a warrant, under subsection (1)(b) or (2)(b) does not 
prevent a subsequent children’s hearing from continuing, varying or terminating any order or 
warrant issued by the sheriff under this section. 

Section 152 – Time limit for disposal of appeal against certain decisions 

230. This section applies where there is an application to appeal the decision of a children’s 
hearing to make a compulsory supervision order including a secure accommodation authorisation 
or movement restriction condition, make an interim compulsory supervision order, make a 
medical examination order or grant a warrant to secure attendance. Section 152(2) provides that 
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the application must be heard and disposed of by the sheriff before the expiry of the period of 
three days beginning with the day after the day on which the application under section 148 is 
made.  If this time limit is not met then the order, warrant, authorisation or condition ceases to 
have effect (subsection (3)). 

Compulsory supervision order: suspension pending appeal 

Section 153 − Compulsory supervision order: suspension pending appeal 

231. This section is based on section 51(9) and (10) of the 1995 Act. The child or their 
relevant person who appeals against a decision of the children’s hearing to make, vary, or 
continue a compulsory supervision order may request the Principal Reporter to arrange a hearing 
to consider whether the decision should be suspended pending the determination of the appeal. 
Section 153(2) places the Principal Reporter under a duty to arrange a children’s hearing to 
consider the request for suspension as soon as practicable after the request is made. The duty 
only applies where the appeal is against a decision to make a compulsory supervision order and 
where the person making the appeal makes the request to the reporter.   

Frivolous and vexatious appeals 

Section 154 – Frivolous and vexatious appeals 

232. This section is based on section 51(7) of the 1995 Act and applies where the sheriff 
confirms a decision of the children’s hearing to vary or continue a compulsory supervision order 
and is satisfied that the application for appeal was frivolous or vexatious. The sheriff may make 
an order which prevents the applicant from making further applications for appeal, unless the 
leave of the sheriff is obtained, for a period of 12 months. That 12 month period begins on the 
day the order is made. 

Other appeals 

Section 155 – Appeal to sheriff against determination under section 80 

233. This section applies when a pre-hearing panel or children’s hearing has determined, under 
section 80, whether a particular person is or is not to be deemed to be a relevant person in 
relation to the child. It prescribes, in subsection (2), those persons who may appeal that 
determination to the sheriff. Under section 155(3) the sheriff must confirm the determination 
under appeal if satisfied that it is justified. If the sheriff is not so satisfied then under section 
155(4) the sheriff must: quash the determination of the hearing; or make an order deeming the 
individual to be a relevant person where the decision was that the individual was not a relevant 
person. Section 155(4A) provides that where the sheriff decides that the original determination is 
not justified and that the individual should be a deemed relevant person, then that person is 
considered to be a deemed relevant person as set out in section 80(4) as if the pre-hearing had 
made the decision. Section 155(5) provides that an application for appeal under this section must 
be made within 7 days of the determination; and the sheriff must hear and dispose of the appeal 
within 3 days of the appeal being made.  
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Section 155A – Appeal to sheriff against decision affecting contact or permanence order 

234. This section relates to section 124A (which creates a separate review process of contact 
directions where a contact or permanence order is in force and the holder of that order is not a 
relevant person). This section provides a separate appeal right against the decision of that review 
hearing for persons, who are not relevant persons but who hold a contact or permanence order in 
respect of the child.  The contact direction may only be appealed where it is contained within a 
compulsory supervision order. Subsection (6) provides that the appeal must be made within 3 
weeks of the date the decision under appeal is made and it must be heard within 3 days.   

Section 156 – Appeal to sheriff against decision to implement secure accommodation 
authorisation 

235. Section 156 applies where a compulsory supervision order, interim compulsory 
supervision order, medical examination order or a warrant to secure attendance includes a secure 
accommodation authorisation. Section 156(3) provides that the child or their relevant person may 
appeal to the sheriff against a “relevant decision” in relation to the secure accommodation 
authorisation. Section 156(4) defines “relevant decision” as a decision by the chief social work 
officer to implement the secure accommodation authorisation, not to implement the authorisation 
or to remove the child from secure accommodation. Section 156(5) provides that an appeal under 
subsection (3) may be made jointly by (a) the child and one or more relevant persons in relation 
to the child, or (b) two or more relevant persons in relation to the child. Section 156(6) makes 
clear that the appeal hearing is closed to the public and may not be heard in open court.   

236. Section 156(7) and (8) enable the Scottish Ministers to make further provision in 
regulations about appeals under this section. Regulations made under this provision may in 
particular specify the period within which an appeal may be made, make provision about the 
hearing of evidence, make provision about the powers of the sheriff on determining the appeal, 
and provide for appeals to the sheriff principal and Court of Session against the determination of 
an appeal. Such regulations will be subject to the affirmative procedure. 

Appeals to the sheriff principal and Court of Session 

Section 157 – Appeals to the sheriff principal and Court of Session: children’s hearings etc. 

237. This section is based on section 51(11) to (14) of the 1995 Act. Section 157(1) and (3) 
provide for the child, relevant person, safeguarder (either individually or jointly) or the Principal 
Reporter, to appeal to the sheriff principal or the Court of Session by stated case against a 
decision by the sheriff of: an application to establish the grounds for referral under section 65; an 
application for a review of a grounds determination; an appeal against a decision of the 
children’s hearing; an application under section 103 for an extension of an interim compulsory 
supervision order or an application under section 103A for a further extension of an interim 
compulsory supervision order. 

238. Section 157(2) and (3) provide for the child, their relevant person, safeguarder (either 
individually or jointly) or the reporter, to appeal to the Court of Session by stated case and with 
the leave of the sheriff principal, against the sheriff principal’s decisions under subsection (1). 
Section 157(3A) makes clear that a safeguarder appointed by a children’s hearing may not 
appeal against the decision of the sheriff in relation to a grounds determination or the review of a 
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grounds determination. This is because this safeguarder will have been appointed by the 
children’s hearing, and not by the sheriff, and so may not have taken any part in those court 
proceedings. Section 157(4) provides that the reporter may not appeal against a determination by 
the sheriff confirming a decision of a children’s hearing. Section 157(5) provides that an appeal 
made under this section must be made within 28 days of the determination being appealed. 
Section 157(6) provides that an appeal under this section may be made on a point of law or in 
respect of any procedural irregularity. Section 157(7) provides that, on deciding the appeal, the 
sheriff principal or Court of Session must remit the case back to the sheriff for disposal. Section 
157(8) provides that a determination of an appeal by the Court of Session made under subsection 
(1) or (2) is final. Section 157(9) makes clear that appeal rights under this section also cover a 
review of a finding that a ground is established where that is a new ground originally established 
by the sheriff under section 119. 

Section 158 – Appeals to the sheriff principal and Court of Session: relevant persons 

239. This section provides a right of appeal against a decision of a sheriff in an appeal against 
a determination by a pre-hearing panel or children’s hearing as to whether or not a person should 
be deemed to be a relevant person. The individual claiming deemed relevant person status, the 
child and the child’s relevant person have the right of appeal. The appeal may also be made 
jointly by the child and the relevant person or jointly by two or more relevant persons.  

240. Section 158(2) allows an appeal to be made to the Court of Session against the decision 
of the sheriff principal under subsection (1).  The leave of the sheriff principal must first be 
obtained.  The appeal right lies with the individual claiming deemed relevant person status, the 
child or relevant person.  The appeal may also be made jointly by two or more of these persons 

241. Section 158(4) provides that an appeal made under this section must be made within 28 
days against the decision made by the sheriff or sheriff principal. Section 158(5) provides that an 
appeal under this section may be made on a point of law or in respect of any procedural 
irregularity.  Section 158(6) provides that the sheriff principal or Court of Session must remit the 
case back to the sheriff for disposal after the decision.  Unlike the first level appeal under section 
155 (to the sheriff against the determination by the hearing as to whether a person should be 
deemed to be a relevant person) the court will not substitute its own decision and must remit the 
case to the sheriff for disposal.  The court may give directions when remitting the case.  Section 
158(7) provides that a decision of an appeal by the Court of Session is final. 

Section 158A – Appeals to the sheriff principal and Court of Session: contact and 
permanence orders 

242. This section provides a further appeal, by stated case, to the sheriff principal or the Court 
of Session, against the decision of the sheriff under section 155A (an appeal against the decision 
of a contact review hearing for persons who are not relevant persons but hold a contact or 
permanence order in respect of the child). This mirrors the appeal route for other appeals against 
decisions of the sheriff throughout the Bill. The decision of the sheriff principal may be appealed 
to the Court of Session but leave to appeal must first be granted. The appeal may be made on a 
point of law or in respect of any procedural irregularity. Section 158A(6) provides that the court 
must remit the case back to the sheriff for disposal. Section 158A(7) provides that a 
determination of an appeal by the Court of Session is final.   
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Requirement imposed on local authority: review and appeal 

Section 159 – Review of requirement imposed on local authority  

243.  This section applies where a duty is imposed on a local authority under a compulsory 
supervision order, interim compulsory supervision order or a medical examination order by a 
children’s hearing or by the sheriff. If the local authority on which the duty is imposed is 
satisfied that it is not the relevant local authority for that particular child then the local authority 
may apply to the sheriff for a review of the decision to impose the duty upon it. The term 
“relevant local authority” for the child is defined in section 186.  

244. Section 159(3) and (4) gives the sheriff discretion as to whether to hear evidence from 
any local authority or from the National Convener. Section 159(6) and (7) provide that the 
sheriff must determine which local authority is the relevant local authority for the child and if the 
local authority that made the application for review is the relevant local authority for the child 
then the sheriff must confirm the original decision of the hearing or sheriff. Section 159(8) 
provides that if the sheriff finds that another local authority is the relevant local authority for the 
child, the sheriff must vary the order so that the duty imposed by it falls on that other local 
authority. The sheriff may also make an order for that local authority to reimburse such sums as 
the sheriff may determine to the local authority which make the application for review for any 
costs incurred in relation to the duty.  

Section 160 – Appeals to the sheriff principal: section 159 

245. This section provides for a right of appeal from the decision of the sheriff under section 
159(6) or (8)(b). This appeal is by stated case to the sheriff principal and must be made within 28 
days from the making of the determination or order under section 159. The appeal may be on a 
point of law or in respect of any procedural irregularity. After determining the appeal the sheriff 
principal must remit the case to the sheriff for disposal and the sheriff principal’s determination 
is final.   

PART 16 – ENFORCEMENT OF ORDERS 

Section 161 – Enforcement of orders 

246. This section applies where a child is subject to a compulsory supervision order, interim 
compulsory supervision order or a medical examination order. The order may be enforced by an 
officer of the law.  Paragraphs (a) to (e) of section 161(2) set out the actions which may be taken 
for enforcement. The officer may search for and detain the child (paragraph (a)).  For children 
who are subject to medical examination orders, the officer may take the child to a clinic, hospital 
or other establishment as specified in the order (paragraph (c)). Where there is a compulsory 
supervision order or interim supervision order in place, the child may be taken to a place where 
the child resides or is required to reside by virtue of that order (paragraph (b)).  Paragraph (d) 
allows a child to be detained, in the meantime, in a police station, police cell or other appropriate 
place. The officer also has the power to break open shut and lockfast places where this is 
necessary to enforce the order (paragraph (e)).   
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Section 162 – Child absconding from place 

247. This section is based on section 82 of the 1995 Act (recovery of certain fugitive children) 
and provides that a child who absconds from or fails to return to a particular place where they are 
required to be kept in by virtue of an order or warrant, for example a place of safety or 
residential establishment, may be arrested without a warrant and returned to the place. Section 
162(1) provides that this provision applies where the child is required to reside at a particular 
place in accordance with one of the orders listed in paragraph (a) and where the child absconds 
from that place or fails to return to that place after a period of permitted absence.  

248. Section 162(3) allows a court to grant a warrant authorising a police officer to enter 
premises and search for the child where there are reasonable grounds for believing that the child 
is within the premises. Section 162(4) expressly permits the police officer to use reasonable force 
for these purposes. Section 162(5) provides that, where a child cannot be returned to the place at 
which they are required to stay by virtue of the order or warrant because the occupier is 
unwilling or unable to take the child back, the police officer must inform the Principal Reporter 
immediately and the child must be kept in a place of safety until the “relevant event” occurs.  
Section 162(6) defines “relevant event” in relation to each of the cases listed in subsection 1(a). 

Section 163 – Child absconding from person 

249. This section is based on section 82(1)(c) of the 1995 Act and applies when a particular 
person, such as a foster carer or relative, has (or is authorised to have) control of a child by virtue 
of an order or warrant listed in subsection (1)(a) and the child absconds from that person. A 
compulsory supervision order, for example, may require the child to reside with foster carers.   

250. Section 163(2) provides that the child may be arrested without warrant and returned to 
the person named in the order or warrant. Section 163(3) permits the court to grant a warrant 
authorising a police officer to enter premises and search for the child where there are reasonable 
grounds for believing that the child is within the premises.  Section 163(4) expressly permits the 
police officer to use reasonable force.  Section 163(5) provides that, where a child cannot be 
returned to the person from whom the child absconded because the person is unwilling or unable 
to take the child back, the police officer must immediately inform the Principal Reporter of this 
and the child must be kept in a place of safety until the “relevant event” occurs. Section 163(6) 
defines “relevant event” in relation to each of the cases listed in subsection 1(a).  

Section 164 – Offences related to absconding 

251. This section is based on section 83 of the 1995 Act (harbouring). It applies where a child 
is required to be kept in a particular place or a particular person, such as a foster carer or relative, 
has (or is authorised to have) control of a child by virtue of a order or warrant specified in 
subsection (1)(a). It is an offence for a person to knowingly help or induce a child to abscond, to 
knowingly harbour or conceal a child, or to knowingly prevent a child from returning to the 
place of safety or person (subsection (2)). Section 164(3) provides that anyone who commits 
such an offence is liable on summary conviction to a fine not exceeding level five on the 
standard scale or a term of imprisonment not exceeding six months or both. 
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252. Section 164(4) provides that a local authority, person providing a care home service or 
other children’s home, or foster parent provides short-term refuge for a child who appears to 
them to be at risk of harm and who requests refuge, will not be criminally liable for an offence 
under subsection (2) so long as the conditions set out in the specified provisions are observed.   

PART 17 – PROCEEDINGS UNDER PART 10: EVIDENCE 

Section 165 – Use of evidence obtained from prosecutor  

253. This section is based on section 53(4)(a), (5) and (7) of the 1995 Act (provision of 
information to the Principal Reporter). This provision applies where an application has been 
made to the sheriff to determine whether a section 65 ground is established or to review a 
grounds determination. It provides for the Principal Reporter to ask any prosecutor to provide 
evidence held in connection with the investigation of a crime or suspected crime where the 
reporter considers that the evidence may assist the sheriff in the determination of the application.  
For example, the prosecutor may hold evidence in criminal proceedings relating to an alleged 
assault of a child by a parent. The reporter may have referred the child to a children’s hearing 
based on the same alleged incident and if the grounds are denied and an application to the sheriff 
follows, the reporter may take the view that the evidence held by the prosecutor would assist the 
sheriff in order to establish the grounds. Section 165(3) makes clear that only evidence which 
was lawfully obtained may be made available to the reporter.  

254. Section 165(4) provides that the prosecutor is not obliged to comply with the reporter’s 
request to provide evidence if the prosecutor reasonably believes that it is necessary to retain that 
evidence for the purposes of any criminal proceedings. This applies regardless of whether or not 
the proceedings have already commenced. 

Section 166 – Cases involving sexual behaviour: evidence 

255. Section 166 prohibits the admission of certain evidence in any hearing by a sheriff of an 
application to establish whether or not a ground for referral is established, or to review the 
establishing of a ground where that ground of referral involves the sexual behaviour engaged in 
by any person. Section 166(3) applies the prohibition to evidence which shows or tends to show: 
that such a person is not of good character; that relates to the person’s sexual history (other than 
that forming part of the ground of referral); that relates to any non-sexual past behaviour (other 
than behaviour around the time of the subject-matter of the ground of referral), or that the person 
has a condition or precondition, that suggest the person is not credible or that the person’s 
evidence is unreliable. Section 166(4) provides that the prohibition under section 166(2) applies 
whether the child or any other person to whom evidence or questioning relates is giving evidence 
directly at the hearing or if their evidence is given in the form of a statement. Such statements 
include any representations of fact or opinion however made. This ensures that statements can be 
made in different formats such as in writing or by audio or visual recording. Section 166(5) 
provides that references to “sexual behaviour engaged in” in this section and section 167 
includes references to having undergone or been made subject to any experience of a sexual 
nature. These provisions – and the protections offered by them – cover both the victim of sexual 
behaviour and a child alleged to have committed an offence involving sexual behaviour.  
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Section 167 – Cases involving sexual behaviour: taking of evidence by a commissioner  

256. This section applies similar restrictions to those contained in section 166 to the taking of 
evidence by a commissioner for the purposes of a hearing by a sheriff of an application to 
determine whether or not a ground for referral is established, or to review the establishing of a 
ground where that ground of referral involves the sexual behaviour engaged in by any person.  

Section 168 – Sections 166 and 167: application to sheriff for order as to evidence 

257. This section sets out the circumstances in which a sheriff may make exceptions to the 
restrictions about allowing evidence or questioning.  On the application of the child, the relevant 
person, the Principal Reporter or any safeguarder appointed by the sheriff under section 108 or 
whose appointment is confirmed by the sheriff under that section, the sheriff may make an order 
to allow such evidence to be admitted or taken in certain circumstances. Section 168(3A) 
provides that references in this section to an occurrence or occurrences of sexual behaviour 
include references to undergoing or being made subject to any experience of a sexual nature. As 
with sections 166 and 167, the provisions in this section cover both the victim of sexual 
behaviour and a child alleged to have committed an offence involving sexual behaviour. Section 
168(4) provides definitions of “sexual behaviour” and “proper administration of justice” for the 
purpose of this section.  

Section 169 – Amendments of Vulnerable Witnesses (Scotland) Act 2004 

258. This section makes consequential amendments to the Vulnerable Witnesses (Scotland) 
Act 2004 (“the 2004 Act”). Section 169(3) amends section 12 of the 2004 Act and clarifies that 
the child witness notice or vulnerable witness application must be lodged or made before the 
commencement of the hearing at which the child or vulnerable witness is to give evidence. 
Section 169(4) inserts a new section 16A into the 2004 Act which allows the Principal Reporter 
to lodge a child witness notice or a vulnerable witness application, or to make an application for 
a review of the current arrangements for taking the witness’s evidence. The reporter may 
exercise this power where he or she is citing the witness who is also a party to the proceedings.  
The witness may lodge the notices or applications independently of the reporter.  

259. Section 169(5) inserts a new section 22A into the 2004 Act which provides for evidence 
in chief to be given by prior statement in any hearing by a sheriff of an application under 
sections 89, 90 or 93 of this Bill to establish whether or not a ground for referral is established, 
or to review the establishing of a ground under section 114 of this Bill where the ground of 
referral is that the child has committed an offence. The use of a prior statement enables a 
witness’s evidence to be recorded without interruption before the trial and alleviates the need for 
the witness to adopt or otherwise speak to the statement when giving evidence in court.  It also 
avoids the need for the witness to be led through potentially distressing material in court. A prior 
statement of the type mentioned in subsection (7) of section 22A will only be admissible if it has 
been authenticated. The method of authentication is to be provided for by the Scottish Ministers 
in secondary legislation. For the purposes of section 22A, a statement is contained in a document 
where the person: makes the statement personally; has direct knowledge of the statement; or 
approves the statement.   
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PART 18 – MISCELLANEOUS 

Children’s hearings: procedural rules 

Section 170 – Children’s hearings: procedural rules 

260. This section enables the Scottish Ministers to make rules about the practice and procedure 
of children’s hearings and pre-hearings. The current rules, made under section 42(1) of the 1995 
Act, are the Children’s Hearings (Scotland) Rules 1996 (S.I. 1996/3261). Section 170(2) sets out 
a non-exhaustive list of matters which may be included in these rules. This includes specifying 
matters which may be referred to a pre-hearing panel; constituting and arranging hearings; 
notification and attendance; excusal and exclusion from attending; provision of documents; 
withholding documents; representation; expenses; and appeals.  Section 170(3) provides that 
references to a “children’s hearing” in this section includes a pre-hearing panel.  

Disclosure of information 

Section 171 – Children’s hearing: disclosure of information 

261. This section provides that a children’s hearing can withhold information about the child 
from a particular person if disclosing the information would be significantly against the interests 
of the child. An example of such a situation would be where a relevant person was excluded 
from part of a hearing, and during that time, the child spoke of matters that if then shared with 
the relevant person might endanger the child. Section 171 applies despite any other statutory 
requirements to give the person an explanation of what took place at the hearing or to provide the 
person with information or the reasons for a decision made by the hearing.  

Section 172 – Sharing of information: prosecution  

262. This section applies to specific circumstances where there are both criminal proceedings 
in the criminal courts and care and protection proceedings in the Children’s Hearings system, 
and the Crown Office and Procurator Fiscal Service request specific information, such as expert 
reports or transcripts of care and protection proceedings, from the Principal Reporter.   

263. Section 172(1)(a) provides that the care and protection proceedings can include past 
situations, for example where the sheriff found the grounds for referral not to be established and 
the child is not subject to any order. Section 172(1)(b) and (c) cover both summary and solemn  
criminal proceedings. Section 172(1)(d) provides that this provision applies when the child is 
connected to the criminal proceedings in any way or is connected to the accused or any other 
person involved in the criminal proceedings. Section 172(2) places a duty on the Principal 
Reporter to provide any information to the Crown Office and Procurator Fiscal Service which 
the Principal Reporter holds which relates to the prosecution and which the Crown Office 
requests for the purpose of preventing or detecting crime or apprehending or prosecuting 
offenders.   

Section 173 – Sharing of information: panel members 

264. This section places the local authority under a duty to comply with a request from the 
National Convener to provide him or her with information about the implementation of 

1330



This document relates to the Children’s Hearings (Scotland) Bill as amended at Stage 2  
(SP Bill 41A)  

 
 

 55  

compulsory supervision orders by that authority. The National Convener may then disclose that 
information to all members of the Children’s Panel. This information might include: policy 
statements of the council, details of types of residential establishments that the council owns/has 
use of; statistics on types of compulsory supervision orders, and general information on how the 
council goes about implementing compulsory supervision orders. The local authority must 
comply with a request from the National Convener for such information about the 
implementation of compulsory supervision orders by that authority.  

265. Section 173(3A) provides that the local authority would also, on a quarterly basis, have to 
provide, or arrange for the provision of, information to the National Convener about the 
implementation of each compulsory supervision order by the authority during that period and, in 
particular, must provide information on any changes in the circumstances which gave rise to the 
decision of a children’s hearing to make a compulsory supervision order and any changes in the 
overall well being of the child to whom the order applies. Section 173(3B) provides that this 
information is to be disclosed to any children’s hearing that is to review that compulsory 
supervision order and the members of the children’s panel who made the order. The information 
to be provided under subsection (3A) is supplemental to the information that the National 
Convener may ask for under subsection (1).  

266. Section 173(3C) places a duty on the local authority to, on an annual basis, provide, or 
arrange for the provision of, information to the National Convener. The information to be 
supplied under this subsection is the same that is to be supplied on a quarterly basis. However, in 
the annual return the information is to be prepared and supplied in an anonymised format. 
Section 173(3D) provides that this must be submitted in an anonymised format. Section 173(3E) 
provides that the National Convener must then prepare and submit to the Scottish Ministers an 
annual report containing this information broken down into a national report and a report for 
each local authority and this report is required to be laid before the Scottish Parliament.  

Publishing restrictions 

Section 174 – Publishing restrictions 

267. This section is based on section 44 of the 1995 Act (prohibition of publication of 
proceedings at children’s hearings) and prohibits the publication of information about 
proceedings at a children’s hearing. This provision applies to any person and could therefore 
include journalists and their publishers as well as panel members, the Principal Reporter, social 
workers, parents and other relatives). 

268. Section 174(1) is based on section 44(1) of the 1995 Act and prohibits the publication of 
proceedings at a children’s hearings if it is intended that publication will, or is likely to, lead to 
the identification of the child or the child’s address or school. Section 174(2) mirrors section 
44(2) of the 1995 Act and provides that a breach of section 172(1) is an offence. A single 
publication can constitute many offences if different people are involved in its publication. 
Section 174(3) provides that it is a defence if the person can prove that they did not intend, know 
or have reason to suspect that publication would lead to the identification of the child or the 
child’s address or school. Section 174(4) to (6) are based on section 44(5) of the 1995 Act and 
provide for the restriction on publication to be waived by the sheriff or the Court of Session in 
relation to proceedings before them, and by the Scottish Ministers in relation to proceedings 
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before a children’s hearings if this is in the interests of justice. Section 174(7) and (8) provide 
that the publication of information about a child by a local authority or an adoption agency is not 
an offence under this section where it is for the purposes of making arrangements in relation to 
the child under the Bill or the Adoption and Children (Scotland) Act 2007.  

269. Section 174(9) is based on section 44(4) of the 1995 Act and defines “protected 
information” and “publish” for the purpose of this section.  Protected information includes 
information relating to various stages of the children’s hearing and information given to the 
Principal Reporter. “Publish” includes to publish matters in a programme service within the 
meaning of the Broadcasting Act 1990, thus including a television or radio programme or service 
(including digital), or teletext.  

Mutual assistance 

Section 175 – Mutual assistance 

270. This section places an obligation on CHS, the National Convener, SCRA and the 
Principal Reporter to co-operate with each other in relation to the performance of their duties 
under the Bill. Each of them must comply with a request by the other for assistance in carrying 
out functions conferred by the Bill. Section 175(3) is based on section 21 of the 1995 Act (co-
operation between authorities) but clarifies the scope so that a local authority may make a 
request to not only another local authority, but also a health board, for assistance in the 
performance of the local authority’s obligation on local authorities to co-operate with each other 
in relation to the performance of their duties under the Bill, and those persons are under a duty to 
comply. This reflects the fact that the compulsory supervision order may require the local 
authority to provide services under the order which the authority does not itself provide, under 
section 138(3). Furthermore, the power to request assistance and the duty to comply extends to 
all the local authority’s functions under the Bill so it would therefore cover for example, 
investigating whether a child should be referred to the reporter, or responding to requests for 
information from the National Convener under section 173, as well as functions relating to 
implementing any orders under the Bill. Subsection (3B) is also based on section 21 of the 1995 
Act and provides that any request under section 175 must specify the assistance that is required.  
The duties in this section do not apply if complying with a request would be incompatible with 
any function of the person or would unduly prejudice the conduct of that function (subsection 
(4)).    

Section 175A – Enforcement of obligations on health board under section 175 

271. This section provides an additional enforcement mechanism in relation to the request for 
help by a local authority to a health board in connection with the implementation of a 
compulsory supervision order. This provision is restricted to requests for assistance by a local 
authority where the local authority is the specified implementation authority for a compulsory 
supervision order and is in connection with the implementation of that order. Where the 
implementation authority has made a request to a health board for assistance in connection with 
the implementation of the order and the implementation authority considers that the health board 
has unreasonably failed to comply with the request the implementation authority may refer the 
matter to the Scottish Ministers. Subsection (3) provides that the Scottish Ministers may then, if 
they consider that the health board has unreasonably failed to comply with the request, direct the 
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health board to comply with that request. Subsection (4) provides that the health board must 
comply with that direction.  

Proceedings before sheriff under Act 

Section 176 – Amendment of section 32 of Sheriff Courts (Scotland) Act 1971 

272. This section amends the Sheriff Courts (Scotland) Act 1971 (“the 1971 Act”) and inserts 
into section 32 references that provide for the Court of Session to make court rules about: 
enabling witnesses to give evidence when not physically present in court; prescribing 
circumstances in which a party to proceedings may be prohibited from personally questioning 
witnesses; permitting a party to be represented by a person who is neither an advocate nor a 
solicitor; and prescribing the functions and rights of safeguarders appointed by the sheriff. 

Consent of child to medical examination or treatment 

Section 177 – Consent of child to medical examination or treatment 

273. This section is based on section 90 of the 1995 Act and provides that, where a child is 
subject to an order that includes a condition requiring medical examination or treatment, the 
child’s ability to consent to or refuse medical examination or treatment is preserved in terms of 
the Age of Legal Capacity (Scotland) Act 1991.   

Rehabilitation of offenders 

Section 177A – Rehabilitation of Offenders Act 1974: treatment of certain disposals by 
children’s hearings 

274. This section amends the Rehabilitation of Offenders Act 1974 (“the 1974 Act”). It inserts 
into the act a new section 8B(1A) which provides a new definition for a children’s hearing 
disposal, where following a referral on offence grounds, whether a compulsory supervision order 
was made or the offence ground has been accepted (by child and relevant persons) or established 
by a sheriff. Such a disposal will be an “alternative to prosecution”. Where several grounds are 
accepted or established but only one relates to an offence, an alternative to prosecution will 
result from that offence ground. 

275. Paragraph 7 of schedule 6 to this Bill repeals the existing meaning in the 1974 Act which 
caused such offence referral grounds to be regarded as a conviction.  

276. Section 177A severs the link between children’s hearing disposals and the Police Act 
1997 (“the 1997 Act”), through which Disclosure Scotland discharges its functions of providing 
criminal record checks for recruitment and other purposes. These changes will be retrospective; 
any such disposal that was previously treated as a conviction will become an alternative to 
prosecution.  Subsection (3) also provides protection for these disposals under the 1974 Act. The 
protection afforded will mean that an alternative to prosecution resulting in a discharge from a 
hearing will become spent after 3 months of the grounds being accepted, and an alternative to 
prosecution resulting in a compulsory supervision order will become spent after 6 months of the 
order being made.   
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Criminal record certificates 

Section 177B – Criminal record certificates 

277. This extends the meaning of “relevant matter” in section 113A of the 1997 Act. This is 
achieved by bringing certain “alternatives to prosecution” in the new section 8B (1A) of the 1974 
Act within the meaning of “relevant matter” in the 1997 Act. Section 177B therefore establishes 
a link between the alternatives to prosecution resulting from children’s hearings on offence 
grounds for referral and the 1997 Act.   

278. Subsection (b) provides Scottish Ministers with the power to make an order specifying to 
which offences (resulting in an alternative to prosecution following a children’s hearing), the 
definition of ‘relevant matter’ will apply. This limits the offences Disclosure Scotland can access 
whilst discharging their functions of providing criminal record checks for recruitment and other 
purposes. Any such order will be subject to affirmative procedure.   

Places of safety 

Section 177C – Places of safety: restrictions on use of police stations 

279. This section reflects current good practice and provides that a child may be kept or 
detained in a police station only if there is no alternative place of safety available. The child must 
be transferred to a suitable place as soon as reasonably practicable. 

PART 19 – LEGAL AID AND ADVICE 

Section 178 – Legal aid and advice 

280. This section amends the Legal Aid (Scotland) Act 1986 (“the 1986 Act”). It will insert 
into the 1986 Act two new Parts - Parts 5A and 5B. The proposed Part 5A will provide for 
children’s legal aid to be made available in connection with children’s hearings in limited 
circumstances and in respect of court proceedings in connection with children’s hearings. The 
proposed Part 5B will provide for the registration and quality assurance of solicitors providing 
children’s legal aid and assistance by way of representation in connection with children’s 
hearings. 

281. The following paragraphs discuss the sections which section 178 will, if enacted, insert 
into the 1986 Act.  

New Part 5A – Children’s Legal Aid 

282. Part 5A will make provision for children’s legal aid. Legal aid in respect of court 
proceedings connected with children’s hearings is currently made available under section 29 of 
the 1986 Act. Part 5A will replace section 29. Schedule 6 of the Bill provides for the consequent 
repeal of section 29. 
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Section 28B – Children’s legal aid 

283. This section will define the scope of children’s legal aid. Subsection (2) defines it as 
representation (and such assistance as is usually incidental to representation) by a solicitor and, 
where appropriate, by counsel in respect of the proceedings specified in subsection (3). The 
proceedings specified in subsection (3) are— 

(a) proceedings before a sheriff for variation or termination of a child protection 
order;  

(b) proceedings before a children’s hearing or pre-hearing panel— 
(i) following the making of a child protection order; 

(ii) where the hearing or panel considers it might be necessary to make a 
compulsory supervision order including a secure accommodation 
authorisation; 

(iii) following the arrest of a child and his or her detention in a place of safety; 
and 

(c) proceedings before a sheriff, the sheriff principal or the Court of Session in connection 
with a children’s hearing. 

284. Subsection (4) defines, by reference to this Bill, the terms “compulsory supervision 
order”, “pre-hearing panel” and “secure accommodation authorisation” for the purposes of the 
1986 Act as it will be amended. 

Section 28C – Circumstances where children’s legal aid automatically available 

285. This section will provide for children’s legal aid to be made available to a child 
automatically, that is without application of the merits and means tests discussed in relation to 
section 28D, in limited circumstances. Those circumstances are where— 

(a) proceedings before a sheriff for variation or termination of a child protection order;  

(b) the hearing follows the making of a child protection order; 

(c) a hearing or pre-hearing panel considers it may be necessary to authorise the 
placement of the child in secure accommodation; or 

(d) the hearing follows the child being apprehended by the police if it has been decided 
that criminal proceedings are not going to be pursued.   

286. Section 28C(3) will confer power on the Scottish Ministers to extend or restrict, by 
regulations, the circumstances in respect of which children’s legal aid is automatically available.  

Section 28D – Availability of children’s legal aid: child 

287. This section will deal with proceedings connected with a children’s hearing.  

288. Section 28D(2) will provide for children’s legal aid to be available to the child in respect 
of proceedings before a sheriff where the Scottish Legal Aid Board (“SLAB”) are satisfied that 
the conditions in subsection (3) are met. The conditions in subsection (3) take account of both 
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the merits of the application and the applicant’s means. The conditions are that it is in the child’s 
best interests that children’s legal aid be made available and that it is reasonable in the 
circumstances of the case for the child to receive children’s legal aid. The means test requires 
SLAB to consider whether the expenses of the case can be met by the child or relevant person, 
without causing undue hardship to either the child, the relevant person or any of their 
dependants. The Scottish Ministers may use their existing powers under section 42(2) of the 
1986 Act in relation to civil legal aid and advice and assistance in all contexts to make detailed 
provision in regulations setting out what is and is not to be taken into account when assessing the 
means of a child or relevant person in connection with an application for children’s legal aid. 

289. Section 28D(4) will provide for children’s legal aid to be available to the child in respect 
of appeal proceedings before the sheriff principal or the Court of Session where the condition in 
subsection (5) is met. The condition is that SLAB is satisfied that the merits and means tests 
described in the preceding paragraph are met and, further, that the child has substantial grounds 
for making or responding to the appeal.  

Section 28E – Availability of children’s legal aid: relevant person 

290. This section will mirror section 28D, providing for children’s legal aid to be available to 
the relevant person (as opposed to the child) in respect of proceedings before a sheriff for 
variation or termination of a child protection order and court proceedings connected with a 
children’s hearing.  

291. Section 28E(2) will provide for children’s legal aid to be available to the relevant person 
in respect of proceedings before a sheriff where SLAB is satisfied that the conditions in 
subsection (3) are met. The conditions are that it is reasonable in the circumstances of the case 
for children’s legal aid to be made available to the relevant person and that the expenses of the 
case can be met without causing undue hardship to the relevant person or any of his or her 
dependants. These are the same merits and means tests set out in section 28D(3) for determining 
whether children’s legal aid should be made available to the child, save that section 28E will not 
require it to be in the best interests of the child that children’s legal aid be made available to the 
relevant person.  

292. Section 28E(4) will provide for children’s legal aid to be available to the relevant person 
in respect of appeal proceedings before the sheriff principal or the Court of Session where the 
condition in subsection (5) is met. The condition is that SLAB is satisfied that the merits and 
means tests described in the preceding paragraph are met and, further, that the relevant person 
has substantial grounds for making or responding to the appeal. Section 28E(6) will define 
“relevant person”, for the purposes of the relevant sections to be inserted into the 1986 Act, so 
that it will have the same meaning which it is given in this Bill. 

Section 28EA – Availability of children’s legal aid: appeals relating to deemed relevant 
person 

293. Section 28EA will provide for children’s legal aid to be available for court proceedings in 
which an individual is seeking deemed relevant person status. It will also allow children’s legal 
aid to be made available to an individual who was, but has ceased to be, deemed to be a relevant 
person due to a decision of a hearing under section 136A on by virtue of subsection (4)(b) of that 
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section, the individual is to continue to be treated as a relevant person for the purpose of any 
appeal to the court against the hearing’s determination in respect of the compulsory supervision 
order. For the purpose of that appeal, this section will allow children’s legal aid to be made 
available to the person whose deemed relevant person status has been removed. For these limited 
purposes, children’s legal aid will be made available to the individual concerned subject to the 
same eligibility criteria which are to apply in relation to relevant persons. 

Section 28F – Conditions 

294. This section will allow SLAB to make a grant of children’s legal aid under section 28D, 
28E, 28EA or any provision that may be made in regulations under what is to become section 
28K of the Legal Aid Act, subject to such conditions as it considers expedient. It will allow 
conditions to be imposed at any time, including at the time SLAB first makes legal aid available.  

295. Section 28F will replicate the effect of the provision which was to become section 29(5A) 
of the 1986 Act. Section 29(5A) was to be inserted into the 1986 Act by section 72 of the Legal 
Profession and Legal Aid (Scotland) Act 2007. However, section 29 of the 1986 Act (which is 
the provision under which legal aid is presently made available in relation to children’s hearings 
related court proceedings) will be replaced by sections 28D and 28E. Schedule 6 of the Bill 
therefore provides for the repeal of section 29 of the 1986 Act and the uncommenced provisions 
of the Legal Profession and Legal Aid (Scotland) Act 2007 which would amend it. 

Section 28G – Board to establish review procedures 

296. Section 28G(1) will place a duty on SLAB to establish a procedure for reviewing their 
refusal of an application for children’s legal aid. Section 28G(2) will oblige SLAB to establish a 
procedure for reviewing any conditions which it imposes in relation to a grant of children’s legal 
aid under section 28F. Like section 28F, section 28G will replicate the effect of provisions which 
were to be inserted into section 29 of the 1986 Act by virtue of section 72 of the Legal 
Profession and Legal Aid (Scotland) Act 2007.  

Section 28H – Board’s power to require compliance with conditions 

297. This section will enable SLAB to impose conditions on a person receiving children’s 
legal aid. The conditions imposed will be for the purpose of enabling SLAB to verify that the 
legal aid recipient continues to be entitled to receive it throughout the duration of the case. 

Section 28J – Contributions to the Fund 

298. This section will enable SLAB to levy contributions towards the expenses of the case on 
those receiving children’s legal aid. Contributions received by SLAB will be paid into the 
Scottish Legal Aid Fund. Subsection (2) provides that it is for SLAB to determine the amount of 
any contribution payable.  

299. Subsection (2)(a) provides that any contribution in respect of disposable income is to be 
levied on disposable income exceeding the prescribed statutory threshold (£3,355 per annum) 
and that the amount of that contribution is not to exceed one-third of the amount by which the 
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person’s disposable income exceeds the prescribed threshold. It further provides, together with 
subsection (3), for the prescribed statutory threshold and the maximum contributable proportion 
(or amount) of disposable income to be varied by regulations. Subsection (2)(b) makes similar 
provision about the contribution which may be levied in respect of disposable capital. 
Specifically, it is only to be levied on disposable capital exceeding a prescribed statutory 
threshold (£7,504) and that the amount of the contribution is not to exceed the amount by which 
the person’s disposable capital exceeds the prescribed threshold. It further provides, together 
with subsection (3), for the prescribed statutory threshold and the maximum contributable 
proportion (or amount) of disposable capital to be varied by regulations.   

Section 28K – Power of Scottish Ministers to modify circumstances in which children’s 
legal aid to be available 

300. This section will enable the Scottish Ministers, by regulations, to extend or restrict the 
proceedings before a children’s hearing in respect of which, and the persons to whom, children’s 
legal aid is available.  

301. Subsection (2) and (3) set out the eligibility criteria which must be imposed by any 
regulations made under section 28K which make children’s legal aid available for proceedings 
before a children’s hearing to the child concerned. This criteria follows that under which legal 
representation is currently made available under the Children’s Hearings (Legal Representation) 
(Scotland) Rules 2002 (S.S.I 2002/63) as amended by the Children’s Hearings (Legal 
Representation) (Scotland) Amendment Rules 2009 (S.S.I. 2009/211). Under those rules 
representation may be made available to the child concerned in cases where representation is 
considered necessary to ensure the child’s effective participation in the proceedings, and in any 
case where it is considered that a compulsory supervision order or interim compulsory 
supervision order may be made. 

302. Similarly, subsection (5) prescribes the eligibility criteria which must be applied by 
regulations extending the availability of children’s legal aid to a person other than the child for 
proceedings before a children’s hearing. Any regulations which may be made under this section 
must impose the same eligibility criteria as the section as introduced would require to be 
imposed in relation to relevant persons. It requires that the conditions in subsection (6) are met. 
The conditions in subsection (6) is that SLAB must be satisfied that the person will only be able 
to effectively participate in the proceedings if he or she is legally represented. When making that 
determination SLAB must take into account the matters specified in subsection (4). Subsection 
(4) provides that when determining whether the child, or as the case may be the appropriate 
person, is able to participate effectively in the proceedings SLAB should take into account the 
assistance which may be afforded by an “accompanying person”. Subsection (7) defines 
“accompanying person” for those purposes by reference to rules made under section 170 of the 
Bill. Subsection (8)(b) will enable the Scottish Ministers, by regulations, to modify the definition 
of “accompanying person”.  

303. In addition to enabling amendment of the definition of “accompanying person” in 
subsection (7), subsection (8) will also enable the Scottish Ministers to amend, by regulations, 
the list of matters prescribed in subsection (4) which SLAB is obliged to take into account when 
determining whether the child, or as the case may be relevant person, will be able to effectively 
participate in the proceedings.  
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New Part 5B – Children’s legal assistance 

304. Part 5B will provide for the registration and quality assurance of solicitors providing 
children’s legal assistance. Schedule 5 of the Bill will insert into section 41 of the 1986 Act (the 
1986 Act’s interpretation section) a definition of “children’s legal assistance”. It will be defined 
as comprising both children’s legal aid and assistance by way of representation provided in 
relation to a children’s hearing or connected court proceedings. 

Section 28L – Register of solicitors and firms eligible to provide children’s legal assistance 

305. This section will require SLAB to establish a register of solicitors eligible to provide 
children’s legal assistance and the firms with which those solicitors are associated. Subsection 
(2) will provide that solicitors who operate as sole practitioners must be registered both as 
solicitor and firm. Subsection (3) will make registration a pre-condition for any solicitor who 
wants to provide children’s legal assistance. Subsection (4) will provide that a registered solicitor 
will only be allowed to provide children’s legal assistance when working in connection with a 
registered firm. 

306. Subsection (5) deals with registration requirements in relation to solicitors directly 
employed by SLAB. It provides that SLAB can only employ a solicitor to provide children’s 
legal assistance who is personally registered to do so. However SLAB is not to be regarded as a 
firm and, as such, need not itself be registered. Subsection (6) will allow the Scottish Ministers to 
specify, in regulations, the qualifications to be required of solicitors seeking to be registered to 
provide children’s legal assistance.  

307. Subsection (7) will provide for section 25A(5) to (15) of the 1986 Act to apply in relation 
to the register established under subsection (1) as those provisions apply in relation to the 
register established under section 25A for the purposes of criminal legal assistance. Section 25A 
was inserted into the 1986 Act by the Crime and Punishment (Scotland) Act 1997. Section 
25A(5) allows SLAB to specify the form which an application for registration must take. Section 
25A(6) requires SLAB to consult the Law Society of Scotland and such other persons as it 
considers appropriate before determining whether to register a solicitor or firm. Section 25A(7) 
provides that SLAB is not to consider a solicitor’s application for registration unless the firm 
with which he or she is connected is either already registered or has also applied for registration.  
If the solicitor is connected with more than one firm, section 25A(15) provides that only one of 
those firms need be registered. Section 25A(8) requires SLAB, on receipt of an application for 
registration, to make such enquiries as it thinks appropriate to determine whether the solicitor 
meets the requirements expected of a registered solicitor and authorises SLAB to use its powers 
under section 35A of the 1986 Act to require the solicitor or firm to produce information or 
documents for that purpose. Section 25A(9) provides for SLAB to enter the solicitor’s name on 
the register where SLAB is satisfied that it is appropriate to do so. Section 25A(10) prohibits 
SLAB from entering the name of a solicitor on the register where the solicitor is connected with 
a firm which is in not already entered on the register. Again, section 25A(15) provides that if the 
solicitor is connected with more than one firm, only one of the firms need be registered. Section 
25A(11) provides that the name of any registered firm with which the solicitor is connected 
should appear next to his or her name on the register. Section 25A(12) requires that where a 
solicitor’s application for registration is refused SLAB must notify the unsuccessful applicant 
and give reasons for its refusal. Section 25A(13) allows an unsuccessful applicant for registration 
21 days within which to appeal SLAB’s decision to the Court of Session. Section 25A(14) 
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clarifies that such an appeal may be on questions of fact or law and provides that, at the 
conclusion of the proceedings, the court may make such order as it thinks fit. 

308. Subsection (8) sets out the modifications, subject to which sections 25A(5) to (15) of the 
1986 Act are to apply to the register for children’s legal assistance. In essence it ensures that 
terms relevant to the quality assurance regime for criminal legal assistance are construed as if 
they were references to the equivalent aspects of the quality assurance regime for children’s legal 
assistance.  

Section 28M – Code of practice 

309. This section will require SLAB to establish a code of practice which solicitors will be 
required to abide by when providing children’s legal assistance. 

310. Subsection (3) applies section 25B(3) to (8), which deals with the code of practice for 
providers of criminal legal assistance, to the code of practice which will be established under 
section 28M. Section 25B(3) requires SLAB to consult the Law Society of Scotland and such 
other persons as it considers appropriate on a draft of the code of conduct. Section 25B(4) 
requires SLAB to send the draft code to the Secretary of State for approval. The function of the 
Secretary of State in this regard now rests with the Scottish Ministers. Section 25B(5) allows the 
Scottish Ministers to approve the draft code with or without modification. Section 25B(6) 
provides that the Scottish Ministers, having approved the draft code, must return it to SLAB and 
give SLAB instruction on when it is to come into force and the manner of its publication. Section 
25B(7) requires SLAB to carry out the Scottish Ministers instructions under section 25B(6) and 
also obliges SLAB to make copies of the code available on request (SLAB may charge for doing 
so). Section 25B(8) requires SLAB to keep the code under review and to revise it as necessary. 
The same procedures apply to revisions of the code as apply to preparing the code for the first 
time.  

Section 28N – Duty to comply with code of practice 

311. This section will require registered solicitors and firms to adhere to the code of practice 
which will be established under section 28M. Subsection (2) requires SLAB to monitor the 
compliance of solicitors and firms with the code of practice. Subsection (3) authorises SLAB to 
use its powers under sections 35A and 35B of the 1986 Act in doing so. Sections 35A and 35B 
were inserted into the 1986 Act by the Crime and Punishment (Scotland) Act 1997.  

312. The powers conferred under section 35A of the 1986 Act include the power to require a 
solicitor to provide information and documents relating to the provision of children’s legal 
assistance. Any person who fails to comply with the requirement shall be guilty of an offence 
and liable to a fine. The powers conferred under section 35B of the 1986 Act provide for SLAB 
to apply for a warrant to search premises or take possession of documents. Any person who 
intentionally obstructs such a warrant shall be guilty of an offence and liable to a fine.  
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Section 28P – Non-compliance with code of practice 

313. This section will apply section 25D of the 1986 Act in relation to the quality assurance 
regime for children’s legal assistance as it applies in relation to the quality assurance regime for 
criminal legal assistance. 

314. Section 25D of the 1986 Act requires SLAB to investigate registered solicitors or firms 
where it suspects they are not complying with the code of practice. It authorises for that purpose 
use of the powers in sections 35A and 35B of the 1986 Act (discussed in relation to section 
28N). Where SLAB finds a solicitor or firm has not been complying with the code of practice it 
may set a deadline for them to resolve the defect in their practice. If SLAB is still not satisfied as 
to compliance it may remove the solicitor or firm from the register and the solicitor will be 
required to allocate any live children’s legal assistance work to another solicitor who is 
registered. SLAB must give reasons for its decision to remove a solicitor or firm from the 
register and that decision is subject to appeal to the Court of Session, on points of fact or law, 
within 21 days.  

Section 28Q – Further provision as to removal of name from register 

315. This section will deal with situations in which a solicitor included on the register 
becomes connected with a firm which is not registered and, as a result, he or she is no longer 
connected with any registered firm. In that event, subsection (2) will oblige SLAB to remove the 
solicitor’s name from the register. 

316. Subsection (3) provides for section 25D(6) to (9) of the 1986 Act to apply where a 
solicitor’s name is removed from the register under section 28Q(2) as it applies in relation to the 
removal of a solicitor’s name from the register for criminal legal assistance. That means the 
solicitor will be required to transfer any children’s legal assistance work to a solicitor who is 
registered. SLAB must give the solicitor reasons for its decision to remove his or her name from 
the register and the solicitor will have 21 days from the date of receiving SLAB’s reasons to 
appeal the decision to the Court of Session. 

Section 28R – Publication of register etc. 

317. This section will apply section 25F of the 1986 Act to the register to be established under 
section 28L as it applies in relation to the register for criminal legal assistance established under 
section 25A of the 1986 Act. Specifically, it will require SLAB to make available for inspection, 
without charge: the register of those solicitors and firms entitled to provide children’s legal 
assistance, its decisions refusing applications for entry on the register and its decisions to remove 
the names of solicitors and firms from the register. Furthermore, it will require SLAB to send a 
copy of the register to the Secretary of the Law Society of Scotland on an annual basis and to 
notify the Law Society of any changes made to the register during the course of a year. 

Section 178A – Power to make regulations about contracts for provision of children’s legal 
aid 

318. This section provides for a new section 33B to be inserted into the 1986 Act to enable 
SLAB to enter into contracts with solicitors to provide children’s legal assistance (meaning State 
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funded legal advice and representation in relation to children’s hearings and court proceedings 
arising from children’s hearings). The new section will confer a power, subject to the negative 
procedure, on the Scottish Ministers to allow the Board to enter into such contracts, and make 
detailed provision about the terms on which the Board may contract with solicitors.  

PART 20 – GENERAL 

Formal communications 

Section 179 – Formal communications 

319. This section lists the documents which are “formal communications” for the purposes of 
the Bill.  It also provides that such communications must be in writing. Section 179(3) provides 
that electronic communications will satisfy the requirement that formal communications be made 
in writing.  The electronic communication must be sent by electronic means and capable of being 
reproduced in legible form. A formal communication sent electronically is treated as being 
received on the day it is sent.   

Forms 

Section 180 – Forms 

320. This section allows the Scottish Ministers to determine the form of documents produced 
by virtue of the Bill and how these documents will be sent. Section 180(2) provides that such 
documents may be sent electronically.  

Subordinate legislation 

Section 181 – Subordinate legislation 

321. This section relates to the powers of the Scottish Ministers contained in the Act to make 
subordinate legislation. It provides for these powers to be exercisable by statutory instrument, 
and provides standard powers for instruments to include ancillary provisions as the Scottish 
Ministers think necessary or expedient and to make different provisions for different purposes. 
Subordinate legislation under this Bill is subject to the negative procedure set out at section 182 
unless specific contrary provision is made in particular sections of the Bill (subsection (3)).  
Subsections (2) and (3) do not apply to an order made under section 191 (commencement 
orders). This prevents a commencement order, which is made without any Parliamentary 
procedure, from making incidental, consequential or supplementary provision.   

Section 182 – Negative procedure 

322. This section applies where subordinate legislation under the Bill is subject to the negative 
resolution procedure in the Scottish Parliament. Such subordinate legislation is in the form of a 
statutory instrument which must be laid before the Parliament and is subject to annulment. Most 
such instruments are laid as made instruments (not in draft form) and come into force (or remain 
in force) unless the Parliament annuls them within a period of 40 days from the day that they are 
laid. 
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Section 183 – Affirmative procedure 

323. This section applies where subordinate legislation under the Bill is subject to the 
affirmative resolution procedure in the Scottish Parliament. Such subordinate legislation is in the 
form of a statutory instrument which must be laid in draft before the Parliament for approval by 
resolution. Such instruments may only be made, and then come into force, after the Parliament 
has approved them. 

Interpretation 

Section 184 – Meaning of “child” 

324. This section provides a definition of “child” for the purposes of the Bill. A child means a 
person under 16 years of age. However this section also provides some exceptions to that general 
rule. Subsection (2) provides that for the purposes of the application under section 65(2)(o) 
(grounds for referral), references in the Bill to a child include references to a person who is over 
16 but who is not over school age. “School age” has the meaning given in section 31 of the 
Education (Scotland) Act 1980.  

325. Subsections (2A), (2B) and (2C) provide that where a person becomes 16 after section 64 
of the Bill applies (after the Principal Reporter has obtained information that suggests the child 
might need a compulsory supervision order but before the reporter has made a determination on 
that issue) but before a relevant event, the Act will continue to apply to that person until a 
relevant event occurs. A relevant event is the making of a compulsory supervision order, the 
notification under section 66(3) that the question of whether a compulsory supervision order 
should be made in respect of the child will not be referred to the children’s hearing (the reporter 
has determined not to refer to the children’s hearing) or the discharge of the referral. The 
provisions of the Bill will continue to apply in relation to these people until the compulsory 
supervision order is terminated (it may be continued at review under section 135) or 136 where 
necessary) or the person reaches 18 years of age. Similarly, the provisions of the Bill will apply 
to persons who are subject to a compulsory supervision order at the time of their sixteenth 
birthday.  

326. Subsection (6) relates to persons whose case has been remitted to the children’s hearings 
under section 49(7)(b) of the Criminal Procedure (Scotland) Act 1995 for disposal. Where the 
person concerned will be over the age of 16 but under 18 and not at the time of the remit subject 
to a compulsory supervision order, the provisions of the Bill will apply to them until the hearing 
or sheriff discharges the referral, any resulting compulsory supervision order is terminated or the 
person reaches 18 years of age.  

Section 185 – Meaning of “relevant person” 

327. This section defines the meaning of “relevant person” in relation to a child in the Bill. A 
relevant person means: a parent or guardian who has parental responsibilities or parental rights in 
respect of the child under Part 1 of the 1995 Act; a person in whom parental responsibilities or 
parental rights are vested under section 11(2)(b) of the 1995 Act; person in whom parental 
responsibilities or parental rights are vested under section 11(12) of the 1995 Act; a parent 
having parental responsibility for the child under Part 1 of the Children Act 1989; a person 
having parental responsibility for the child under other provisions of the 1989 Act or the 
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Adoption and Children Act 2002; a person in whom parental responsibilities or parental rights 
are vested by a permanence order under the Adoption and Children (Scotland) Act 2007; or any 
other person specified by order made by the Scottish Ministers as having rights in a foreign 
country which are analogous to domestic parental responsibilities and parental rights. Section 
185(2) provides that a parent does not have parental responsibilities or rights merely by virtue of 
an order under section 11(2)(d) or (e) of the 1995 Act. These are contact orders and specific 
issues orders. 

Section 186 – Meaning of “relevant local authority” 

328. The duties under a compulsory supervision order and other orders and warrants are 
imposed on the “relevant local authority” for the child and that term is defined in this section. 
The relevant local authority for the child is the local authority for the area in which the child 
predominantly resides or (if that criterion does not apply) the area which the child has the closest 
connection to. In determining the relevant local authority no account is taken of a period of 
residence in a residential establishment and any other period or other residence or connections 
which may be prescribed in regulations. The child’s relevant local authority may change during 
the child’s involvement in the Children’s Hearings system.  

Section 187 – Interpretation 

329. This section defines certain terms that are used in the Bill. 

General 

Section 188 – Consequential amendments and repeals 

330. Section 188(1) introduces schedule 5 which contains minor amendments and 
amendments consequential on the provisions of the Act. Section 188(2) introduces schedule 6 
which contains the repeal of certain enactments to the extent specified. 

Section 189 – Ancillary provision 

331. This section allows the Scottish Ministers, by order, to make consequential, 
supplementary or incidental provision as they consider appropriate for the purposes of, in 
consequence of, or for giving full effect to, any provision of the Bill. Such an order may modify 
any enactment including this Bill itself. If the order makes textual changes to an Act it will be 
subject to the affirmative procedure.   

Section 190 – Transitional provision etc. 

332. This section enables the Scottish Ministers, by order, to make transitory, transitional or 
saving provision, as they consider necessary or expedient, in connection with the coming into 
force of any provision of the Bill.  
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Section 191 – Short title and commencement 

333. This section states the short title of the Bill and provides sections 179 to 187 and section 
189 to 191  to come into force on Royal Assent, with the remaining sections to be commenced 
by order made by the Scottish Ministers. An order under section 191(2) may include transitional, 
transitory or saving provision. 

Schedule 1 – Children’s Hearings Scotland 

334. Schedule 1 makes provision as regards Children’s Hearings Scotland and the National 
Convener. It is introduced by section 3. 

Status 

335. Paragraph 1 is based on paragraphs 1 and 2 of Schedule 12 to the 1994 Act and relates to 
the status of CHS. It makes clear that CHS is not to be regarded as a servant or agent of the 
Crown and that CHS’s property is not to be regarded as property of the Crown. This has legal 
implications in relation to immunities which are applied to servants or agents of the Crown and 
also in relation to particular statutory provisions which relate to Crown property.    

Membership 

336. Paragraph 2(1) and (7) make provision for the Scottish Ministers to appoint members to 
CHS and allow the Scottish Ministers to re-appoint former members for a further term of office. 
Paragraph 2(2) provides that CHS may comprise of between 5 and 8 members. Ministers may 
substitute, by order made by statutory instrument (subject to negative procedure), a different 
minimum or maximum number of members. Paragraph 2(4) provides for a member of CHS to 
hold and vacate office in accordance with the terms and conditions of the member’s appointment 
as determined by Ministers. Paragraph 2(5) provides for the appointment of members based on 
their individual knowledge and experience relevant to the functions of CHS and the National 
Convener. 

337. Paragraph 2(6) provides that Ministers must satisfy themselves that potential members 
have no financial or other interest that would be likely to conflict with their role as a member of 
CHS and so prejudice their ability to carry out that role should they be appointed.  

Persons disqualified from membership 

338. Paragraph 3 disqualifies a person from being appointed as a member of CHS if the person 
is a member of the Scottish Parliament, the House of Commons or a member of the European 
Parliament. It also disqualifies a person from continuing to hold office as a member of CHS if 
the person subsequently becomes a member of the Scottish Parliament, the House of Commons 
or a member of the European Parliament.  

Resignation of members 

339. Paragraph 4 provides for CHS members to resign office by giving written notice to the 
Scottish Ministers. 
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Removal of members 

340. Paragraph 5 sets out the circumstances in which Ministers may revoke the appointment of 
a member of CHS and clarifies when a member will be considered insolvent, where this may 
apply to a termination of  an appointment. 

Remuneration, allowances etc. 

341. Paragraph 6 makes provision for the payment of remuneration, allowances, gratuities, and 
pensions to members and former members of CHS, and for such payments to be determined by 
Ministers and to be made by CHS. Ministers may determine that a person who ceases to be a 
member other than on the expiry of their term of office should receive compensation. Where 
Ministers so determine, CHS are required to make such a payment. 

Chairing meetings 

342. Paragraph 7 deals with the office of “chairing member” and provides a duty on the 
Scottish Ministers to appoint a chairing member from amongst the membership of CHS.   

The National Convener 

343. Paragraph 8 deals with the appointment of the National Convener. The Scottish Ministers 
are to appoint the first National Convener of Children’s Hearings Scotland under section 1(2).  
Under paragraph 8(1), subsequent appointments are to be made by CHS with the approval of the 
Scottish Ministers. Paragraph 8(2) provides for the terms and conditions of appointment of the 
National Convener to be determined by CHS, and approved by the Scottish Ministers. Paragraph 
8(2A) provides for a duty on CHS to consult and have regard to the views expressed by children 
and young people on the matter of the appointment or re-appointment to the post of National 
Convener before making any such appointment or re-appointment. Paragraph 8(3) provides for 
Scottish Ministers to make regulations to prescribe qualifications which require to be held by a 
person to be the National Convener. Paragraph 8(4) provides that members of the Scottish 
Parliament, members of the House of Commons and members of the European Parliament are 
disqualified from appointment and from holding office as National Convener.   

344. Paragraph 8(5) and (6) entitle the National Convener to appeal against dismissal to the 
Scottish Ministers should the National Convener be dismissed by CHS. Paragraph 8(7) provides 
the Scottish Ministers with the power to make regulations as to the procedure for the making of 
an appeal, the effect of making an appeal, the powers of Ministers to dispose of an appeal and 
the effect of exercising those powers.   

Supplementary powers of National Convener 

345. Paragraph 9 provides the National Convener with a general power to do anything which 
the National Convener thinks appropriate for the purposes of, or in connection with, any of the 
National Convener’s functions. This would include anything incidental or conducive to the 
achievement of the National Convener’s functions, such as research and publicity, contracting 
and asset management. 
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Delegation of National Convener’s functions 

346. Paragraph 10 allows the National Convener to delegate certain of the National 
Convener’s functions to any other person except the Principal Reporter, SCRA or a local 
authority. Persons to whom functions might be delegated include employees of CHS, volunteers, 
or other members of area support teams such as local authority representatives. Any of the 
National Convener’s functions (other than preparing and submitting an annual report, and 
appointing panel members) may be delegated. 

347. Paragraph 10(4) prevents the National Convener from delegating any function of 
providing legal and other advice to a children’s hearing to any person employed by SCRA or a 
local authority. Paragraph 10(5) provides that where the National Convener delegates the 
function of providing legal or other advice to a children’s hearing, that person may not also 
perform other functions on behalf of the National Convener.  For example, a person authorised 
by the National Convener to provide legal advice to children’s hearings on behalf of the National 
Convener, may not also be involved in the recruitment of panel members. Paragraph 10(6) 
provides that even where the National Convener has delegated a function under paragraph 10(1), 
the National Convener may still carry out that function personally.  This is similar to current 
arrangements for the Principal Reporter and the performance of the Principal Reporter’s 
functions. 

348. Paragraph 10(7) enables the Scottish Ministers to make regulations relating to the 
qualifications to be held by persons carrying out functions or classes of functions delegated by 
the National Convener.   

349. Paragraph 10(8) relates to accountability and makes clear that persons authorised to 
perform delegated functions must comply with any direction given by the National Convener as 
to the carrying out of that function. Paragraph 10(9) allows CHS to pay persons, to whom a 
function is delegated, such expenses and allowances determined by the Scottish Ministers.  

Staff 

350. Paragraph 11 makes provision as to the staffing of CHS. Paragraph 11(1) provides for 
CHS to make appropriate staffing arrangements to ensure the proper functioning of CHS. 
Paragraph 11(2) provides for CHS to appoint employees and determine terms and conditions of 
employment. Such terms and conditions of employment will be subject to the approval of the 
Scottish Ministers. 

351. Paragraph 11(3) and (4) are based on paragraph 9 of Schedule 12 to the 1994 Act.  They 
provide for CHS to pay or contribute to payments for pensions, allowances or gratuities, 
including compensation for loss of employment to eligible employees.  CHS may also provide 
and maintain payment schemes for pension, allowances or gratuities. Decisions as to who is 
eligible and the amount that may be paid or provided for are subject to the approval of Ministers. 

352. Paragraph 11(5), (6) and (7) relate to reckonable service where a person who has 
participated in CHS’s pension scheme as an employee later becomes a member of CHS, and 
provides for CHS to treat such members as employees for the purpose of a pension scheme.  Any 
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discretion which the pension scheme confers on CHS as to benefits payable must only be 
exercised with the approval of Ministers. 

Area support teams: establishment and membership 

353. Paragraph 12(1) requires local authorities to establish and maintain area support teams as 
local authority committees. Paragraph 12(2) allows the area support teams to comprise multiple 
local authorities. Paragraph 12(3) provides flexibility so that the membership of area support 
teams may comprise of CHS employees, or others such as volunteers or local authority 
representatives, or a mixture. Paragraphs 12(4) provides for the local authority, or group of local 
authorities by agreement, to determine membership of area support teams. Paragraph 12(6) 
provides for the National Convener to establish area support groups where a local authority has 
failed to establish an area support team. Paragraph 12(6) provides for area support teams to 
establish sub-committees from their own membership.  

Area support teams: functions 

354. Paragraph 13(1) provides for area support teams to carry out delegated functions of the 
National Convener, for example in relation to recruitment campaigns, the identification of 
training requirements, and the maintenance of rotas of panel members. Paragraph 13(3) places a 
duty on the National Convener to consult with local authorities about what functions will be 
carried out by area support team(s) for their area. Paragraph 13(2) provides that the National 
Convener cannot delegate to area support teams the function of providing legal or other advice to 
panel members.  

355. Paragraph 13(4) makes clear that if the National Convener delegates a function to a 
member of a local area support team, the function must not be delegated to a person who is not a 
member of the area support team. Paragraphs 13(5) and (6) allow the National Convener to give 
directions to area support teams as to the carrying out of delegated functions after consulting 
with relevant local authorities, and requires area support teams to comply with directions made 
by the National Convener.  

Committees 

356. Paragraph 14 provides for CHS to be able to set up committees comprising of members 
of CHS only or of members and non-members. Such a committee must act in accordance with 
directions given by CHS. CHS must pay such remuneration and allowances to non-members as 
CHS, with the approval of the Scottish Ministers, determines. 

CHS’s supplementary powers 

357. Paragraph 15 provides CHS with a general supplementary power to do anything for the 
purposes of or in connection with its functions. A non-exhaustive list of ways in which the 
general supplementary power may be exercised is given. This includes research, publishing, and 
contracting.  

Procedure 

358. Paragraph 16 provides that CHS and area support teams may determine their own 
procedures and quorum (and those of any of their sub-committees). 
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Delegation of CHS’s  functions 

359. Paragraph 17 provides that CHS functions may be carried out by a CHS member, a 
committee, or a CHS employee. CHS may continue to carry out any function that has been 
delegated to a CHS member, committee or employee. 

Financial interests 

360. Paragraph 18 provides that the Scottish Ministers must satisfy themselves from time to 
time that members of CHS have no financial or other interest that conflicts with their role as a 
member of CHS. Ministers may request information from a member in relation to conflicts of 
interest and the member is obliged to comply with any such request. 

Grants 

361. Paragraph 19 concerns the funding of CHS. The Scottish Ministers may determine the 
level of funding and make payment by grant award with such terms and conditions as determined 
by the Scottish Ministers.  

Accounts 

362. Paragraph 20 places a duty on CHS to keep proper accounts and prepare and send an 
annual statement of accounts for each financial year to the Scottish Ministers, which they in turn 
must send to the Auditor General for Scotland for auditing. Paragraph 20(2) provides for the 
Scottish Ministers to direct CHS with regard to the information to be contained in the statement 
of accounts, the manner of presentation, and the methods and principles according to which it is 
to be prepared.  

Provision of accounts and other information to Scottish Ministers 

363. Paragraph 21 provides for the Scottish Ministers to direct CHS to give them any accounts 
or other information in relation to CHS’s property and activities or proposed activities.  CHS 
must comply with any direction and co-operate with the requirements of any related audit and 
inspection. 

CHS’s annual report 

364. Paragraph 22 places a duty on CHS to prepare an annual report and submit it to the 
Scottish Ministers after the end of each financial year. The Scottish Ministers must, in turn, lay 
each report before Parliament. The annual report must include information as to how CHS has 
fulfilled its functions during the year along with any other information that CHS considers 
appropriate. The report must include a copy of the annual report submitted separately to CHS by 
the National Convener under paragraph 23 of schedule 1. Separate reports are required in the 
first instance to reflect the independence of functions between CHS and the National Convener. 

National Convener’s annual report 

365. Paragraph 23 places a duty on the National Convener to prepare an annual report and 
submit it to CHS as soon as practicable after the end of the financial year for which it is 
prepared. The annual report must include information as to how the National Convener has 
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fulfilled the National Convener’s functions during the year. The National Convener may include 
other information that the National Convener considers appropriate. 

Validity of proceedings and actions 

366. Paragraph 24 makes clear that the validity of proceedings of CHS remains unaffected by 
any irregularities associated with vacancies, disqualification or the process of appointments. 

Schedule 2 – The Children’s Panel 

367. Schedule 2 is introduced by section 4 and makes provision concerning the recruitment, 
appointment, tenure, training and allowances of panel members, and for the publication of a list 
of panel members.  

Recruitment and tenure of panel members 

368. Paragraph 1(1) to (4) deal with the recruitment, appointment and re-appointment of panel 
members. The National Convener may specify periods of appointment for panel members, with a 
minimum term of appointment of 3 years. The National Convener may re-appoint eligible panel 
members for consecutive terms of office. Paragraph 1(5) makes provision for the National 
Convener to remove panel members in certain circumstances. This can only be done with the 
consent of the Lord President of the Court of Session.  

List of panel members 

369. Paragraph 2 places a duty on the National Convener to publish (and make available for 
public inspection) a list of panel member’s names, the local authority area in which they live, 
and the local authority area in which they work, in the interests of public accountability. 

Training 

370. Paragraph 3 places a duty on the National Convener to establish training standards for 
panel members and potential panel members and to require area support groups to deliver these 
national training standards.  

Allowances 

371. Paragraph 4 gives the National Convener the power, with the approval of the Scottish 
Ministers, to set the level of allowances payable to panel members and potential panel members, 
and provides for the National Convener to make such payments. 

Schedule 3 – The Scottish Children’s Reporter Administration 

Status 

372. Schedule 3 is introduced by section 16 and is based on Schedule 12 to the 1994 Act. It 
makes provision concerning the status, governance, constitution and proceedings of SCRA and 
other administrative matters in relation to members and employees.  Paragraph 3 introduces a 
new provision relating to disqualification. Paragraph 1 makes clear that SCRA is not to be 
regarded as a servant or agent of the Crown and that SCRA’s property is not to be regarded as 

1350



This document relates to the Children’s Hearings (Scotland) Bill as amended at Stage 2  
(SP Bill 41A)  

 
 

 75  

property of the Crown.  This has legal implications in relation to immunities which are applied to 
servants or agents of the Crown and also in relation to particular statutory provisions which 
relate to Crown property. 

Membership 

373. Under paragraph 2(1) and (7), the Scottish Ministers may appoint new members to SCRA 
and may re-appoint eligible members for a further term of office.  Section 190 will allow for 
provisions to provide for continuity of membership in the transition of this enactment. 

374. Paragraph 2(2) states that membership of SCRA is to consist of between 5 and 8 
members and paragraph 2(3) allows for Ministers to substitute, by order made by statutory 
instrument, different numbers of minimum or maximum members.   

375. Paragraph 2(5) is based on paragraph 3(2) of Schedule 12 to the 1994 Act.  The Scottish 
Ministers may only appoint members if satisfied of the member’s individual knowledge and 
experience relative to the functions of SCRA and of the Principal Reporter. In addition, under 
paragraph 2(6), Ministers must satisfy themselves that a person to be appointed has no financial 
or other interests that conflict with the person’s role as a member of SCRA.   

Persons disqualified from membership 

376. Paragraph 3 is a new provision which relates to the Scottish Parliament (Disqualification) 
Order 2007. Paragraph 3 provides that members of the Scottish Parliament, members of the 
House of Commons and members of the European Parliament are disqualified from appointment 
as members of SCRA. Paragraph 3 also disqualifies a member of SCRA from holding office if 
the person subsequently becomes a member of the Scottish Parliament, the House of Commons 
or a member of the European Parliament. 

Resignation of members 

377. Paragraph 4 provides for members to resign office by giving written notice to the Scottish 
Ministers. 

Removal of members  

378. Paragraph 5 sets out the circumstances in which the Scottish Ministers may revoke the 
appointment of a member of SCRA and clarifies when a member will be considered insolvent, 
where this may apply to a termination of an appointment. 

Remuneration, allowances etc. 

379. Paragraph 6 provides for the remuneration, allowances or gratuities, and pensions of 
members and former members of SCRA to be determined by the Scottish Ministers and paid by 
SCRA. Paragraph 6(3) and (4) provide for the Scottish Ministers to determine any compensation 
arrangements for any former member of SCRA and for SCRA to make such payments. 
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Chairing meetings 

380. Paragraph 7 provides for the Scottish Ministers to appoint a chairing member from the 
membership of SCRA and for Ministers to determine the terms and conditions of appointment. 
Paragraph 7(3) provides for an adjustment of a member’s appointment so that the member may 
continue in office until the expiry of the chairing membership. 

The Principal Reporter 

381. Paragraphs 8 to 10 deal with the terms and conditions of appointment of the Principal 
Reporter and the delegation of functions of the Principal Reporter. Paragraph 8(1) is based on 
section 128(4) of the 1994 Act and provides for SCRA to appoint the Principal Reporter with the 
approval of the Scottish Ministers. Paragraph 8(2) provides for SCRA to determine the terms and 
conditions of the appointment of the Principal Reporter with the approval of Ministers. 
Paragraph 8(3) provides flexibility for Ministers to prescribe qualifications which must be held 
by the Principal Reporter.  

382. Paragraph 8(4) is a new provision which relates to the Scottish Parliament 
(Disqualification) Order 2007 and provides that members of the Scottish Parliament, members of 
the House of Commons and members of the European Parliament are disqualified from 
appointment and from holding office as Principal Reporter. Paragraph 8(5) entitles the Principal 
Reporter to appeal against dismissal to Ministers should the Principal Reporter be dismissed by 
SCRA. Paragraph 8(7) enables Ministers to prescribe the procedure for the making of an appeal, 
the effect of making an appeal, the powers of Ministers to dispose of an appeal and the effect of 
exercising the appeal.   

Supplementary powers of Principal Reporter 
383. Paragraph 9 provides the Principal Reporter with the necessary general powers that are 
incidental or conducive to the achievement of the Principal Reporter’s functions.  

Delegation of Principal Reporter’s functions 

384. Paragraph 10 is based on section 131 of the 1994 Act and provides for the Principal 
Reporter to delegate the Principal Reporter’s functions to authorised members of staff of SCRA.  
There are no restrictions on the Principal Reporter to prevent the Principal Reporter from 
carrying out any of the delegated functions. Paragraph 10(4) prevents the Principal Reporter 
from delegating any functions to a person who may be employed jointly by SCRA and a local 
authority without the approval of SCRA. 

Staff 

385. Paragraph 11(1) and 11(2) are based on section 128(5) of 1994 Act. Under these 
provisions, SCRA have the necessary powers to make appropriate staffing arrangements to assist 
the Principal Reporter in the performance of the Principal Reporter’s functions. SCRA may 
appoint employees and determine terms and conditions of employment.  Such terms and 
conditions of employment will be subject to the approval of the Scottish Ministers.  

386. Paragraph 11(3) is based on paragraph 9 of Schedule 12 to the 1994 Act.  It provides for 
SCRA to pay or contribute to payments for pensions, allowances or gratuities, including 
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compensation for loss of employment to eligible employees. SCRA may also provide and 
maintain payment schemes for pensions, allowances or gratuities. Paragraph 11(4) provides for 
SCRA, with the approval of the Scottish Ministers to determine the eligibility of employees and 
former employees and the amount of payments due. Paragraph 11(5) to (7) relate to reckonable 
service where a former employee who has participated in SCRA’s pension later becomes a 
member of SCRA and provides for members to be treated as employees for the purpose of any 
remuneration scheme. Any discretion as to payable benefits and eligibility must meet with the 
approval of the Scottish Ministers. 

Appeals against dismissal 

387. Paragraph 12 is based on section 129 of the 1994 Act and provides a right of appeal for 
employees of SCRA against dismissal.  Paragraph 12 enables the Scottish Ministers to make 
provision by regulations about the appeal procedure, the effect of making an appeal and the 
powers of the Ministers to dispose of such appeals. 

Committees 

388. Paragraph 13 is based on paragraph 11 of Schedule 12 to the 1994 Act and provides for 
SCRA to set up committees comprising members and non-members, to give directions to such 
committees and to pay such remuneration and allowances to non-members as the Scottish 
Ministers approve. 

SCRA’s supplementary powers 

389. Paragraph 14 provides SCRA with the necessary general powers that are incidental or 
conducive to the achievement of SCRA’s functions including the ability to conduct research and 
publish material relating to its functions, to enter into contracts and to manage assets.  

Procedure 

390. Paragraph 15 is based on paragraph 10 of Schedule 12 to the 1994 Act and provides for 
SCRA to determine its own procedures. 

Delegation of SCRA’s functions 

391. Under paragraph 16, SCRA may authorise any person, employee, member or any of its 
committees to exercise its functions.  Any delegation does not affect the entitlement of SCRA to 
exercise any of its functions.  

Financial interests 

392. Paragraph 17 is based on paragraph 4 of Schedule 12 to the 1994 Act. The Scottish 
Ministers must satisfy themselves that members have no financial or other interest that conflicts 
with the member’s role as a member of SCRA. Ministers may request information from a 
member in relation to conflicts of interest and the member is obliged to comply with any such 
request. 
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Grants 

393. Paragraph 18 is based on section 135 of the 1994 Act and concerns funding of SCRA.  
The Scottish Ministers may determine the level of funding and make payment by grant award 
with such terms and conditions as are determined by the Ministers. 

Accounts 

394. Paragraph 19 concerns the duties on SCRA to keep accounts and accounting records and 
to prepare financial statements. The paragraph is based on section 136(3) of the 1994 Act but 
requires SCRA to send the accounts directly to the Auditor General for Scotland and includes 
more specific details about the power of the Scottish Ministers to make directions about the 
form, content and preparation of accounts. 

Provision of accounts and other information to Scottish Ministers 

395. Paragraph 20 is based on section 136(1) of the 1994 Act and provides for the Scottish 
Ministers to direct SCRA to give them accounts or other information in relation to SCRA’s 
property and activities or proposed activities. SCRA must comply with any direction and co-
operate with the requirements of any related audit and inspection. 

SCRA’s annual report 

396. Paragraph 21 is based on section 136(2) of the 1994 Act and places a duty on SCRA to 
prepare an annual report and submit it to the Scottish Ministers at the end of each financial year. 
The Scottish Ministers must, in turn, lay the report before Parliament. The annual report must 
include information as to how SCRA has fulfilled its functions during the year along with any 
other information that SCRA considers appropriate. The report must include a copy of the annual 
report submitted separately to SCRA by the Principal Reporter under paragraph 22. Separate 
reports are required in the first instance to preserve the independence of functions between 
SCRA and the Principal Reporter. 

Principal Reporter’s annual report 

397. Paragraph 22 is based on section 130 of the 1994 Act and places a duty on the Principal 
Reporter to prepare an annual report each year on the carrying out of the functions conferred on 
the Principal Reporter, along with any other information that the Principal Reporter considers 
appropriate. The report must be submitted to SCRA as soon as practicable after the end of the 
financial year for which it is prepared. 

Validity of proceedings and actions 

398. Paragraphs 23 is based on paragraph 10(3) of Schedule 12 to the 1994 Act and makes 
clear that the validity of proceedings or actions of SCRA and any of its committees remains 
unaffected by any irregularities associated with vacancies, disqualification of members or the 
process of appointments. 
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 Schedule 4 – Transfer of staff and property to CHS 

Interpretation 

399. Schedule 4 is introduced by section 23 and makes provision about the transfer of staff, 
property, rights and liabilities to CHS. 

Staff transfer orders 

400. Paragraphs 2 to 4 set out the arrangements for the transfer to CHS of staff working in 
SCRA and local authorities whose functions are to be taken on by CHS. Paragraph 2(1) and (2) 
enable the Scottish Ministers to make a “staff transfer order” to effect this transfer. Where a staff 
transfer order makes provision for the transfer of SCRA employees to CHS the order may 
require SCRA and CHS acting jointly to make a scheme in relation to the transfer of those staff. 
Where a staff transfer order makes provision for the transfer of local authority employees to 
CHS, the order may require the local authority and CHS acting jointly to make a scheme in 
relation to the transfer of those staff. If SCRA and CHS or the local authority and CHS are 
unable to comply with the requirement to make a staff transfer scheme, paragraph 4 provides for 
Ministers to create the scheme.  

Schemes for transfer of staff: consultation 

401. Paragraph 3(2) requires SCRA to consult their employees, the Principal Reporter and 
trade union representatives about the content of a staff transfer scheme SCRA are required to 
make under a staff transfer order. Similarly, paragraph 3(5) requires local authorities to consult 
their employees and trade union representatives about the content of a staff transfer scheme the 
local authority is required to make under a staff transfer order. 

Effect on existing contracts of employment 
402. Paragraph 4 makes a number of provisions concerning employees of SCRA or local 
authorities who are subject to a staff transfer order. Paragraph 4(2) to (4) establish that contract 
rights and obligations transfer from the former employer to CHS on the transfer day. Paragraph 
4(5) provides that employed staff may object in advance to their contract being transferred to 
CHS, in which case their contract is terminated at the end of the day before the intended transfer 
day. This termination will not be treated as dismissal. Paragraph 4(7) provides that an employee 
may only terminate their contract of employment by virtue of the staff transfer if they can show 
that the change of employer was both significant and detrimental. 

Transfer of property etc. to CHS 

403. Paragraph 5 makes provision for the Scottish Ministers to make a transfer scheme by 
order in respect of the transfer of property, rights, liabilities and obligations from either SCRA, a 
local authority or the Scottish Ministers to CHS. Before making a transfer scheme, Ministers 
must consult with CHS and, if their property, rights, liabilities or obligations are to be 
transferred, Ministers must also consult with SCRA, the local authority or any other person with 
an interest in the property, rights, liabilities or obligations. 

1355



This document relates to the Children’s Hearings (Scotland) Bill as amended at Stage 2  
(SP Bill 41A)  

 
 

 80  

Schedule 5 – Minor and consequential amendments 

404. Schedule 5 is introduced by section 188(1) and makes consequential amendments to 
certain enactments.  

Legal Aid (Scotland) Act 1986 (c.47) 

405. Paragraphs 1(1) to (8) makes provision relating to children’s legal aid.  

Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8) 

406. Paragraph 2 makes consequential amendments to the Antisocial Behaviour etc. (Scotland) 
Act 2004. These amendments provide that the sheriff must provide a “section 12 statement” 
setting out which ground for referral the sheriff considers applies in relation to the child, why the 
ground applies and any other information about the child that may be relevant. 

Schedule 6 – Repeals 

407. Schedule 6 is introduced by section 188(2) and repeals the following enactments:  

 (a) Section 3 of the Rehabilitation of Offenders Act 1974. And in section 5 of that 
Act, in subsection (3), paragraph (b) and the word “and” immediately preceding 
it; in subsection (5), paragraph (f); and, in subsection (10), the words “, or a 
supervision requirement under the Children (Scotland) Act 1995,”. 

 (b) Sections 127 to 138 of and Schedule 12 to the Local Government (Scotland) Act 
1994.  

 (c) Section 29 of the Legal Aid (Scotland) Act 1986.  

 (d) In Part 2 of Schedule 1, paragraph 61(a) and the title (“Social Work” relating to it. 

 (e) Sections 39 to 74, 75(1)(a), 75A and 75B, 81 to 85, 90 and 91 of and Schedule 1 
and paragraph 23(2) and (3) of Schedule 4 to the Children (Scotland) Act 1995. 
And in that Act, in section 93, in subsection (1), the definitions of  “chief social 
work officer”, “child assessment order”, “child protection order”, “compulsory 
measures of supervision”, “education authority”, “local government area”, “place 
of safety”, “the Principal Reporter”, “relevant local authority”, “supervision 
requirement” and “working day”; and, in subsection (2)(b), the definition of 
“relevant person”. In section 101(1), in paragraph (a), the words “or under section 
87(4) of this Act”; and paragraph (c) and the word “and” immediately preceding 
it. Section 101(4). In section 105, in each of subsections (8) and (10), the words 
“82, 83”. 

 (f) Section 23 of the Vulnerable Witnesses (Scotland) Act 2004. 

 (g) Section 12(2) to (5) of the Antisocial Behaviour etc. (Scotland) Act 2004.  

 (h) Section 72(4) to (6) of the Legal Profession and Legal Aid (Scotland) Act 2007. 
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CHILDREN’S HEARINGS (SCOTLAND) BILL 
[AS AMENDED AT STAGE 2] 

 
—————————— 

  
SUPPLEMENTARY FINANCIAL MEMORANDUM  

 
INTRODUCTION 

1. This supplementary Financial Memorandum has been prepared by the Scottish Government 
to accompany the Children’s Hearings (Scotland) Bill (“the Bill”) following Stage 2 
consideration of the Bill. It has been produced in accordance with Rule 9.7.8B of the 
Parliament’s Standing Orders. It does not form part of the Bill and has not been endorsed by the 
Parliament. It should be read in conjunction with the original Explanatory Notes and other 
accompanying documents published to accompany the Bill.   

2.  The purpose of this supplementary Financial Memorandum is to set out the expected 
costs associated with the new provisions included in the Bill following Stage 2 amendments. The 
majority of the amendments do not significantly affect the assumptions in the original Financial 
Memorandum. This document therefore only addresses those amendments which have 
significant additional cost implications. 

SUPPLEMENTARY INFORMATION 

Advocacy 

Background  

3. The new section 29A of the Bill introduces a duty on every children’s hearing to consider 
whether to appoint an advocate for the child to whom the children’s hearing relates. The 
intention of this amendment is to offer services of support and representation for the purpose of 
enabling the child to whom the children’s hearing relates to express their views.   

4. The new section does not however set out in detail exactly what this support should look 
like, how it would be provided or who should provide it.  Nor does it set out the criteria that a 
hearing should use in determining whether an advocate should be appointed. Further, there is 
currently no mechanism for the systematic provision of advocacy support for children and young 
people within the children’s hearings system. There are a number of relatively small-scale 
projects in some areas that provide advocacy support to children in the hearings system.  Many 
organisations also provide advocacy support for children and young people for a number of 
purposes.   

5. In seeking to estimate the costs of this new provision, the Scottish Government has 
therefore had to adopt a fairly broad approach in looking at what advocacy is, who provides it, 
the likely demand for it and the likely cost.  We have drawn on information from a range of 
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existing advocacy providers and projects as well as published survey and other data as a means 
of identifying a range of possible costs.  

6. The Scottish Children’s Reporter Administration (SCRA) reports that 43,614 children’s 
hearings were held in 2009-101. The provision introduced at Stage 2 carries the potential for 
each hearing to appoint an advocate for the child before them.  For the purposes of this financial 
memorandum this figure will be used as a baseline for the potential number of cases where 
advocacy support may be given by the hearing. 

7. There are different types of advocacy service available, for example: professional 
(usually one to one); citizen (someone unpaid from the local community) and; group advocacy.  
There is also a difference between providing advocacy solely in hearings and a wider advocacy 
role in supporting children and young people to prepare for hearings as well as debriefing 
following hearings to help children and young people understand the implications for them of 
hearings’ decisions.  From the information available it has not been possible to separate out the 
differing costs between these approaches so this Financial Memorandum does not differentiate 
between the type of advocacy offered. We have instead sought to identify the cost of providing 
advocacy support in a range of different settings and have used that information to identify the 
possible cost range for providing advocacy support at children’s hearings. 

Information gathered 

8. The Scottish Government has looked at a variety of advocacy models, contained in the 
Scottish Independent Advocacy Alliance’s (SIAA) A Map of Advocacy across Scotland 2009-10 
edition2 in order to extrapolate a range of advocacy costs.  This report contained 42 examples of 
advocacy provision, both services provided exclusively for children and young people and those 
for people of all ages such as for those with learning difficulties, that contained enough 
information to estimate a range of costs over a 12 month period.  It is assumed that the total costs 
outlined in this report for each of the services provided cover all operational aspects i.e. staffing, 
property costs, equipment, expenses, IT, recruitment, selection, training and so on. 

9. According to the SIAA report, the cheapest model of advocacy provision costs £29,536 
per year.  This would entitle 104 people to receive 26 hours of advocacy each at a cost of £284 
per head.  This particular provision relates mainly to collective, or group, advocacy.  The cost of 
the most expensive model identified in the report is put at £1,679,327 per year.  This would 
entitle 1,313 people to receive 31 hours of advocacy at a cost of £1,279 per head.  It should be 
noted that this highest cost applies to children and young people who are, or who have been, 
looked after away from home – up to the age of 25 – and those who are looked after at home, 
who are subject to formal child protection processes or who need additional support with their 
learning.  As such 35 full time paid professionals are required to be employed in addition to 
other staff.   

10. The average cost across the 42 examples in the SIAA report is £233,928 per year.  These 
42 examples also suggest that an average of 456 people receive advocacy support.  The average 
cost across the 42 examples is £513 per child or young person receiving that advocacy.  Finally, 

                                                 
1 http://www.scra.gov.uk/publications/online_statistical_service.cfm
2 http://www.siaa.org.uk/content/view/19/36/
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the average number of hours’ advocacy per child or young person per 12 month period across the 
42 examples breaks down to an average of 32.   

11. The average staffing requirement of providing advocacy across the 43 examples would 
involve 3 full time staff, 4 part time staff, 9 voluntary advocates, 5 citizen advocates, 0.2 
collective advocates, and 11 other volunteers, though the exact undertakings of these “other” 
volunteers are not detailed in the SIAA publication.  

Possible costs 

12. It is highly unlikely that every child would require an advocate to be appointed for their 
hearing. Some children may already have the help and support they need (for example from 
professionals in the system, friends or family) to participate effectively and to have their say.  
Others may be comfortable having their say without the need for support.  Others may not want 
advocacy support.  Others will be too young to speak – an estimated 7,162 hearings in 2009-10 
were for children aged 2 or under.  In applying the average cost to children’s hearings, should 
advocates be appointed to the remaining 36,452 hearings (less the 7,000 under 2s), the estimated 
total average cost at £513 per appointment would be £18,699,876 per year.   

13. Assessing the possible demand for advocacy support in the hearings system is fairly 
difficult – existing provision is usually targeted at those most in need and take-up is therefore 
pretty high.  An example of a more universal type of service is Youth Advocacy East Ayrshire3 
which has offered a service to around 6,000 school children.  Of the 6,000 around 4.3% took up 
the service – from those needing help with relatively minor issues to those needing fairly 
intensive support within the hearings system.  It should however be recognised that, as this is a 
universal service, a proportion of those 6,000 children were unlikely to be in the position of 
requiring an advocate.  Nonetheless, this is a useful indicator.  Were 4.3% of hearings to appoint 
advocates (1,567 hearings) this would result in a total average estimated cost of £803,871 per 
year at the average cost of £513 per appointment.   

414. A separate indicator of possible take up is a Mental Welfare Commission survey in 2001  
which suggested that 12% of patients seen under the Commission’s visiting programme had 
taken up advocacy support.  Applying the average cost of £513 at that take up rate to children’s 
hearings (4,374 hearings) would result in a total average estimated cost of £2,243,862 per year. 

15. Although the Scottish Government’s understanding is that the provision is intended to 
work without age restriction, discussions with partners have indicated that advocacy works best 
for children aged approximately 8 years and above.  While it is recognised that advocacy will on 
occasion be appropriate for an under 8 and that it can be provided on a non-instructed basis it is 
perhaps unlikely that there would be many advocates appointed for children of this age.  SCRA 
does not publish detailed data on the age of children attending hearings, but its internal data 
indicates that in 2009-10 there were around 18,140 hearings, out of the total of 43,614, that dealt 
with under 8s. That leaves around 25,474 hearings at which advocacy appointments would be 

                                                 
3 http://www.east-ayrshire.gov.uk/ess/socialwork/Youth%20Advocacy/YouthAdvocacy.asp  
4 This survey is referenced on page 22 of the Mental Welfare Commission Annual Report 2000-01. 
http://www.mwcscot.org.uk/web/FILES/annualreport01.pdf  
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5most likely to occur. It is, however, worth noting that the Advocacy Makes You Feel Brave  

publication suggests that there is a gap in advocacy for younger children and that they should 
also therefore be entitled to it. 

16. Applying the average cost per head (£513) to the 25,474 hearings which could appoint 
advocates but which would exclude under 8 year olds would result in a total average estimated 
cost of £13,068,162 per year. Taking this a step further and applying the take up rates identified 
earlier would result in total estimated yearly costs of £561,735 at 4.3% (1095 hearings) and 
£1,568,241 at 12% (3057 hearings).   

Costs on the Scottish Government, local authorities and on other bodies, individuals and 
businesses 

17. Given the lack of detail in new section 29A about what support is envisaged, who would 
provide that support and how, it is not clear who would be expected to cover the costs of 
providing advocacy support for children and young people in hearings on a national scale.  It is 
assumed that those who brought the provision forward envisage that the Scottish Ministers 
would be responsible for covering the cost of this service although it should be noted that 
Scottish Ministers have not been consulted on this.   

18. However, the Bill does not provide Scottish Ministers, or anyone else for that matter, 
with the power to actually fund or pay for advocacy support.  Therefore, there are no costs on 
any person or body in relation to this provision.  Nonetheless, the Scottish Government has 
sought to demonstrate what the costs of providing such a service might look like. 

TABLE 1: SUMMARY OF ESTIMATED COSTS OF PROVIDING ADVOCACY 

 
Range of costs 4.3% take up 12% take up Full take up 
All hearings excluding 
under 2s (paras 13-15) 

£803,871 £2,243,862 £18,699,876 

Hearings excluding  under 
8s (paras 16-17) 

£561,735 £1,568,241 £13,068,162 

Actual cost of Bill 
provision 

£0 £0 £0 

 
 
NATIONAL SAFEGUARDER PANEL 

Background 

19. Section 30 of the Bill was amended at Stage 2 to place a duty on Scottish Ministers to 
establish a nation safeguarder panel with a view to ensuring national consistency of appointment, 
training fees, etc. Local authorities will no longer have responsibility for the establishment of 
local safeguarder panels or the payment of safeguarder fees. 

                                                 
5 http://www.scotland.gov.uk/Publications/2010/01/07144331/0

4 
 

1360

http://www.scotland.gov.uk/Publications/2010/01/07144331/0


This document relates to the Children’s Hearings (Scotland) Bill as amended at Stage 2  
(SP Bill 41A) 

 
20. Stage 2 amendments also introduced section 30(2A) of the Bill which gives Ministers the 
power to enter into arrangements with any person other than Children’s Hearings Scotland or 
SCRA regarding the management of the safeguarder panel and it is the Government’s intention 
to exercise that power. We have discussed this proposed approach with members of the 
children’s voluntary sector and SCRA and they are confident that there are organisations with 
the capacity and expertise to take on this role. 

Safeguarder fees 

21. Fees and expenses for safeguarders are currently paid by local authorities. Under the Bill, 
as amended at Stage 2, responsibility for this will transfer to Scottish Ministers.  The most recent 
figures we have from local authorities (2007-08 data gathered to inform the original Financial 
Memorandum) suggest that they spend around £880,000 per annum on safeguarder fees.  
Therefore, the Scottish Government will incur this cost from 2012-13 onwards. 

Contract for managing the safeguarder service 

22. As part of the Scottish Government’s implementation programme we will be looking to 
tender the contract for management of the safeguarder service. There are around 200 
safeguarders currently operating throughout Scotland. SCRA has collated provisional figures 
suggest that the number of safeguarder appointments for children and young people in 2009-10 
was 1521 at hearings and 964 in court – a total of 2,485 for the year (some appointments covered 
both hearings and court proceedings).   

23. To manage that number of safeguarders and appointments the Scottish Government 
estimates that a maximum of three full-time staff would be required. They would administer 
safeguarder appointments (around 48 per week based on the 09-10 figures) and process related 
administrative functions, for example, payment of expenses, completion of paperwork, etc.  They 
will also have responsibility for overseeing the recruitment, appointment and re-appointment of 
safeguarders, ensuring they have the necessary training and dealing with any complaints.  Based 
on the range of employee costs presented in the original Financial Memorandum6 which 
accompanied this Bill, the cost of employing staff to undertake this work is estimated at between 
£115,000 and £140,000 per annum excluding VAT.  

Safeguarder training 

24. There will also be a new cost in relation to the delivery of standardised national training 
for safeguarders. Current training is provided by the Children’s Hearings Training Units 
(CHTUs) and paid for out of the existing Scottish Government contracts with the units.  There is 
currently no training obligation on safeguarders, but the Scottish Government’s intention is that 
under the new arrangements, all safeguarders will be expected to undertake training every year.     

25. As with panel members, all safeguarders will need training on the new arrangements to 
be introduced by the Bill. This will be a one-off cost, most likely to fall in 2011-12. It is 
expected that this will take 1-2 days of training and be similar in structure to the existing 
induction training for new safeguarders which the CHTUs advise currently costs around £270 
per delegate. It is therefore expected that transition training will cost around £54,000 in 2011-12.   
                                                 
6 http://www.scottish.parliament.uk/s3/bills/41-ChildrensHearing/index.htm  
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26. Regulations under section 30 of the Bill will set out training requirements for 
safeguarders but it is expected that they will undertake a minimum of 2 days training per year 
under the new arrangements. The CHTUs advise that daily rates for safeguarder in-service 
training at present are around £45-55 per delegate per day. It is therefore expected that 
safeguarder training will cost between £18,000 and £22,000 per annum.   

Costs on the Scottish Government, local authorities and on other bodies, individuals and 
businesses 

27. If the Bill as amended at Stage 2 is passed, the Scottish Government will be taking 
responsibility for the management, payment and training of safeguarders. We do not therefore 
anticipate that the safeguarder provisions would impose any additional costs on local authorities 
or any other bodies, individuals or businesses. Rather, the full costs would fall to the Scottish 
Government. 

28. Full implementation of the new arrangements envisaged in the Bill, including those 
relating to safeguarders is not expected prior to April 2012. The costs in relation to safeguarders 
identified in this supplementary memorandum (with the exception of the cost of transition 
training) will not therefore be incurred prior to the 2012-13 financial year.  

TABLE 2: SUMMARY OF COSTS – SAFEGUARDERS 

 Estimated initial cost 
(2011-12) 

Estimated ongoing cost 
(2012-13) 

Safeguarder contract (paras 22-23) N/A £115,000 - £140,000 
Training (paras 25-26) £54,000 £18,000 - £22,000 
Fees/expenses (para 21) N/A £880,000 
TOTAL £54,000 £1,013,000 - £1,042,000
 
Summary of costs 

29. The following table sets out a summary of the estimated costs of both the advocacy and 
safeguarder provisions in terms of initial one-off costs expected to be incurred in 2011-12 and 
ongoing costs which will not be incurred prior to 2012-13. As set out at paragraph 18, the Bill 
does not provide the Scottish Ministers, or anyone else for that matter, with the power to actually 
fund or pay for advocacy support. Therefore, there are no costs on any person or body in 
relation to this particular Bill provision.   

TABLE 3: SUMMARY OF ESTIMATED COSTS OF NEW BILL PROVISIONS 

 Advocacy Safeguarders  
 Estimated 

low cost 
Estimated 
high cost 

Estimated 
initial 
costs 

Estimated 
low ongoing 
cost 

Estimated 
high ongoing 
cost 

Scottish Government 0 0 £54,000 £1,013,000 £1,042,000 
Local authorities 0 0 0 0 0 
Other 
bodies/organisations 

0 0 0 0 0 
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SP Bill 41A–DPM 1 Session 3 (2010) 

 
 

CHILDREN’S HEARINGS (SCOTLAND) BILL 
 

—————————— 
  

SUPPLEMENTARY DELEGATED POWERS MEMORANDUM  

 
 
Purpose 

1. This Memorandum has been prepared by the Scottish Government to assist the 
Subordinate Legislation Committee in its consideration of the Children’s Hearings (Scotland) 
Bill.  This Memorandum describes provisions in the Bill conferring power to make subordinate 
legislation which were either introduced to the Bill or substantially amended at Stage 2.  The 
Memorandum supplements the Delegated Powers Memorandum on the Bill as introduced. 

2. Outlined below are descriptions of the relevant powers which have been added, amended 
or modified and explanations of why the additions, amendments or alterations have been made 
and are considered appropriate.   

3. The general subordinate legislation power in section 181 has been amended and is 
discussed below in the entry for section 191.  The definitions of negative and affirmative 
procedure in sections 182 and 183 respectively are unchanged. 

PROVISIONS CONFERRING POWER TO MAKE SUBORDINATE LEGISLATION 
INTRODUCED OR AMENDED AT STAGE 2 

Section 17 – Power of Scottish Ministers to change the Principal Reporter’s functions 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Affirmative resolution 

Reason for taking power 

4. Section 17 has been amended to remove the word “or” at the end of the penultimate 
subparagraph of subsection (1).  This minor amendment ensures that the section, which enables 
the Scottish Ministers by order, to change the Principal Reporter’s functions, reflects the 
equivalent provision in section 10 in relation to the National Convener of Children’s Hearings 
Scotland.  The removal of “or” ensures that an order under section 17(1) can make provision 
under more than one of its subparagraphs. 
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Section 30(2) – Safeguarders Panels 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative resolution 

Reason for taking power 

5. The amendments to section 30(2) are consequential to the change in policy in subsection 
(1) from the establishment of local safeguarders panels by local authorities to the establishment 
of a single national panel of safeguarders managed by the Scottish Ministers.  The amendments 
ensure that the regulation making power in subsection (2) correctly references the national panel 
of safeguarders and reflects that the Scottish Ministers will be responsible for establishing and 
maintaining the panel and paying any expenses, fees and allowances to members of the 
safeguarders panel. 

Section 65(3A) – Power of Scottish Ministers to amend the “section 65 ground” 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Affirmative resolution 

Reason for taking power 

6. Section 65(2) sets out the grounds upon which a child can be referred to a children’s 
hearing (the “grounds for referral”).  As introduced, the Bill contained no provision enabling the 
grounds for referral to be amended by way of delegated powers. 

7. Section 65(3A) has been inserted to enable the Scottish Ministers, by order, to amend the 
grounds for referral listed in subsection (2).  Subsection (3A)(a) enables the Scottish Ministers to 
add a new ground, remove any existing ground or amend any existing ground.  Subsections (3) 
and (4) provide definitions of terms used in the grounds for referral and so it may be necessary, 
when exercising the power under subsection (3A)(a), to amend those definitions.  Subsection 
(3A)(b) enables such consequential amendments, as it provides Scottish Ministers with the 
power to make such other amendments of section 65 as appear to the Scottish Ministers to be 
necessary or expedient in consequence of provision made under subsection (3A)(a).  The 
purpose of this amendment is to allow for future developments to be taken into account and 
reflected in the grounds for referral without having to have recourse to primary legislation.  The 
insertion of new subsection (3B) provides that the order making power in section 65(3A) is 
subject to the affirmative procedure and is therefore subject to the appropriate level of 
parliamentary scrutiny given that it could be used to amend primary legislation.    
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Section 144 – Movement restriction conditions: regulations etc. 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Affirmative resolution 

Reason for taking power 

8. Section 144(1) enables the Scottish Ministers, by regulations, to prescribe restrictions or 
monitoring arrangements that may be imposed as part of a movement restriction condition.  As 
introduced, this regulation making power was subject to annulment in pursuance of a resolution 
of Parliament (negative procedure).  In response to the Subordinate Legislation Committee’s 
letter of 23 March 2010, which expressed concern at the breadth of this power in conjunction 
with the parliamentary procedure, the Scottish Government undertook to propose an amendment 
at stage 2 to ensure that regulations under section 144(1) be subject to the affirmative procedure.  
The insertion of new subsection (2A) provides that the regulation making power in section 
144(1) is subject to the affirmative procedure. 

9. Section 144(2) sets out certain matters which regulations made under subsection (1) may 
in particular prescribe.  Concern was expressed that a children’s hearing, in not specifying time 
limits on the movement restriction conditions, could impose such conditions which last the full 
duration of the compulsory supervision order.  In response to this concern, a new subparagraph 
has been inserted expressly providing that the regulations under section (1) may in particular 
prescribe the maximum period for which a restriction may have effect. 

Section 145(6) – Implementation of secure accommodation authorisations 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Affirmative resolution 

Reason for taking power 

10. Section 145(6)(a) has been amended with the effect of replacing the term “chief social 
worker” with “chief social work officer”.  This minor change is consequential to an amendment 
which removed the definition of “chief social worker” from section 145(3) as a result of a further 
amendment which provided a more comprehensive definition of “chief social work officer”.  The 
definition of “chief social work officer” in section 187 has been amended to reflect that under 
compulsory supervision orders and interim compulsory supervision orders an “implementation 
authority” will be specified responsible for the implementation of the order, while under a 
medical examination order or a warrant to secure attendance the duties lie with the “relevant 
local authority” as the “implementation authority” will not have been identified at this stage.  
There is no substantive change to the regulation power in section 145(6)(a). 
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Section 146(1) – Secure accommodation: placement in other circumstances 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Affirmative resolution 

Reason for taking power 

11. Section 146(1) and (3) enables the Scottish Ministers by regulations to make provision 
specifying circumstances in which children may be placed in secure accommodation where a 
compulsory supervision order is in force in respect of the child and that order does not include a 
secure accommodation authorisation.  Subsection (2) sets out certain matters which regulations 
made under subsection (1) may in particular include provision for and in connection with.  

12. As introduced, this regulation making power was subject to annulment in pursuance of a 
resolution of Parliament (negative procedure).  In its letter of 23 March 2010, the Subordinate 
Legislation Committee expressed concern that the scope of this power would enable action to be 
taken beyond that of an administrative, technical or procedural nature such that affirmative 
procedure may be appropriate.  The Committee also noted that some of the matters about which, 
in terms of section 146(2), particular provision can be made, such as provision for the giving of 
reasons for decisions and the review of decisions, are of potentially greater consequence than 
others, such that the use of negative procedure in all instances might not necessarily be 
appropriate.  In response, the Scottish Government undertook to propose an amendment at stage 
2 to ensure that regulations under section 146(1) be subject to the affirmative procedure.  A new 
subsection (4) has been inserted into section 146 providing that the affirmative procedure will 
apply in relation to regulations made under subsection (1). 

Section 147(1) – Secure accommodation: regulations 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Affirmative resolution 

Reason for taking power 

13. Section 147(1) enables the Scottish Ministers, by regulations, to make provision about 
children placed in secure accommodation by virtue of the Bill.  Subsection (2) sets out certain 
matters which regulations made under subsection (1) may in particular include provision for. 

14. As introduced, this regulation making power was subject to annulment in pursuance of a 
resolution of Parliament (negative procedure).  In its letter of 23 March 2010, the Subordinate 
Legislation Committee considered that, in view of its breadth, the power could be used to make 
regulations in relation to a significant range of matters associated with children placed in secure 
accommodation, such that the exercise of the power be subject to affirmative procedure.  In 
response, Scottish Ministers acknowledged the potential breadth of the power, and undertook to 
propose an amendment at stage 2 to ensure that regulations under section 147(1) be subject to the 
affirmative procedure.  A new subsection (3) has been inserted into section 147 providing that 
the affirmative procedure will apply in relations to regulations made under subsection (1). 
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15. Regulations under section 147(1) may impose requirements on various persons.  
Subsection (2) has been amended to ensure that requirements can be placed on the 
implementation authority, in relation to a compulsory supervision order or an interim 
compulsory supervision order, and on the relevant local authority, in relation to a medical 
examination order or a warrant to secure attendance.  A new subparagraph has been inserted in 
section 147(2) providing that regulations under subsection (1) may in particular include 
provision imposing requirements on the implementation authority in relation to a compulsory 
supervision order or an interim compulsory supervision order.  Subsection (2)(b) as introduced 
has been amended to clarify that regulations under subsection (1) may in particular include 
provision imposing requirements on the relevant authority for a child in relation to a medical 
examination order or a warrant to secure attendance. 

Section 169(5) – Amendments of Vulnerable Witnesses (Scotland) Act 2004 – Power to 
prescribe manner of authentication of prior statements 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative resolution 

Reason for taking power 

16. Section 169(5) inserts a new section 22A into the Vulnerable Witnesses (Scotland) Act 
2004.  Section 22A(8) enables the Scottish Ministers, by regulations, to prescribe the manner for 
authenticating the prior statements of vulnerable witnesses contained in a precognition or oath or 
made in other proceedings.  As introduced, it was unclear whether the reference in subsection (8) 
to “such a prior statement” referred to subsection (6) or (7).  Subsection (8) has been amended to 
clarify this ambiguity by referring explicitly to a prior statement of a type mentioned in 
subsection (7).  The scope of the regulation power in section 22A(8) is unaffected.  

Section 170(1) – Children’s hearings: procedural rules 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Rules made by statutory instrument 
Parliamentary procedure: Negative resolution 

Reason for taking power 

17. Section 170(1) enables the Scottish Ministers to make rules about the procedure relating 
to children’s hearings.  Subsection (2) sets out certain matters which regulations made under 
subsection (1) may in particular include provision for or in connection with.  New subparagraph 
(za) has been inserted into subsection (2).  This amendment links to section 78 (referral of certain 
matters for pre-hearing determination). 

18. Section 78(3) sets out the specific matters, other than whether a particular individual 
should be deemed to be a relevant person in relation to a child (which is dealt with under section 
78(2)(a)), that the Principal Reporter, either on the Principal Reporter’s own initiative or 
following a request from the child, a relevant person or a safeguarder, may refer to a pre-hearing 
panel.  As introduced, section 78(3) provided a definitive list of matters which a Principal 
Reporter may refer to a pre-hearing panel for determination.  It is considered that a definitive list 

1367



This document relates to the Children's Hearings (Scotland) Bill as amended at Stage 2 
(SP Bill 41A)  

 
 

 6  

does not provide sufficient flexibility to expand the scope of matters in the future where 
appropriate.  Section 78(3) has been amended to enable additional matters to be dealt with by 
pre-hearing panels as specified in procedural rules under section 170.  

19. New subparagraph (za) has amended section 170(2) with the effect of expanding the 
matters about which rules under subsection (1) may in particular make provision for, or in 
connection with, to include specifying matters that may be determined by a pre-hearing panel.  
As stated in the original Delegated Powers Memorandum, rules made under section 170 will 
relate to further operational, procedural and administrative matters in relation to the day-to-day 
conduct of children’s hearings.  Negative procedure is therefore considered to appropriately 
balance the need for some procedural flexibility with parliamentary oversight.  However, rules 
made under section 170(1) in pursuance of subsection (2)(za) may potentially go beyond those of 
an operational, procedural or administrative nature.  Consequently, the Scottish Government 
undertakes to bring forward at stage 3 amendments to the effect that rules made under section 
170(1) in pursuance of subsection (2)(za) be subject to affirmative procedure.  Rules made under 
section 170(1) making provision in relation to all other matters specified in subsection (2) will 
remain subject to negative procedure for the reasons previously set out by the Government in the 
DPM and subsequent correspondence with the Committee. 

Section 177B – Criminal record certificates 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Affirmative resolution 

Reason for taking power 
20. Section 177B was introduced at stage 2 in consequence of section 177A.  Section 177A 
amends the Rehabilitation of Offenders Act 1974 to sever the link between children’s hearings 
disposals resulting from offence grounds for referral and convictions, and introduces new 
provisions to make these disposals an alternative to prosecutions under the 1974 Act.  Section 
177B amends the Police Act 1997 to provide the Scottish Ministers with the power to make an 
order specifying to which offences (resulting in an alternative to prosecution following a 
children’s hearing) the definition of “relevant matter” in section 113A of the Police Act will 
apply.  The purpose of this is to limit the offences that Disclosure Scotland can access whilst 
discharging their functions of providing criminal record checks for recruitment and other 
purposes.   

21. Ministers consider that the detail of this list of offences is best set out in an order so that it 
can be adjusted as new criminal offences are created or existing ones changed.  Ministers 
recognise that the list of offences carries significant implications for children in terms of 
disclosure of children’s hearings disposals resulting from offence grounds for referral and for 
that reason the order will require the level of parliamentary scrutiny contained in the affirmative 
procedure.  
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Section 178 – (inserted section 28K) – Legal aid and advice 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Affirmative resolution 

Reason for taking power 

22. Section 178 inserts section 28K into the Legal Aid (Scotland) Act 1986.  Section 28K(1) 
provides the Scottish Ministers with the power to modify Part 5A of the 1986 Act by regulations 
so as: to extend or restrict the types of proceedings before a children’s hearings in connection 
with which children’s legal aid is to be available; and to specify the persons to whom children’s 
legal aid is to be available.  Subsections (2) to (7) make provision as to the eligibility criteria 
which the Scottish Ministers must apply in regulations under subsection (1) which extend the 
availability of children’s legal aid to proceedings before a children’s hearing.  

23. The provision which is to be inserted as section 28K of the 1986 Act has been amended in 
two respects at stage 2.  First, it has been amended to align the eligibility criteria which must be 
imposed by regulations made under subsection (1) to follow the criteria currently laid down (in 
the Children’s Hearings (Legal Representation) (Scotland) Amendment Rules 2002, as amended) 
for determining whether a child should be provided with legal representation.  Second, 
references to “relevant person” have been substituted with references to any person other than 
the child.  As introduced, the provision to be inserted as section 28K would only have required 
the specified eligibility criteria to be imposed if children’s legal aid was being made available to 
a child or any relevant person.  The effect of the amendments is to ensure that no matter who the 
Scottish Ministers make children’s legal aid available to under subsection (1), they will be 
required to impose the eligibility criteria set out in subsections (2) to (7). 

Section 178 and schedule 5, paragraph 1 – Legal aid and advice 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by Scottish statutory instrument 
Parliamentary procedure: Negative resolution 

24. Section 178 inserts sections 28D and 28E into the Legal Aid (Scotland) Act 1986.  
Respectively, those new sections provide for children’s legal aid to be made available to children 
and relevant persons.  As introduced, those sections set out a means test for children’s legal aid 
by requiring that consideration be given to the financial circumstances of the child, or as the case 
may be, the relevant person, and any dependants.  At stage 2, references to disposable capital and 
disposable income have been inserted in place of references to financial circumstances.  The 
effect of this is to allow more detailed provision to be made in relation to how means are to be 
assessed in regulations made by the Scottish Ministers under section 42 of the 1986 Act.  
Furthermore, paragraph 1 of schedule 5 to the Bill has been amended at stage 2 to amend section 
42 of the 1986 Act to allow regulations made under it to make different provision in respect of 
children’s legal assistance and the other categories of state funded legal advice and 
representation.  Regulations made under section 42 of the 1986 Act are presently subject to the 
negative resolution procedure, and it is considered appropriate that the same procedure should 
apply to regulations made under that section in relation to children’s legal assistance.  
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Section 178A – Power to make regulations about contracts for provision of children’s legal 
aid 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by Scottish statutory instrument 
Parliamentary procedure: Negative resolution 

Reason for taking power 

25. Section 178A is a new section which provides for new section 33B to be inserted into the 
Legal Aid (Scotland) Act 1986.  Section 33B enables the Scottish Legal Aid Board to enter into 
contracts with solicitors in private practice to provide children’s legal assistance, meaning state 
funded legal advice and representation in relation to children’s hearings and court proceedings 
arising from children’s hearings.  This new section confers a power on the Scottish Ministers to 
allow SLAB to enter such contracts, and makes detailed provision about the terms on which 
SLAB may contract with solicitors.  Section 33B mirrors existing section 33A which provides 
for SLAB to enter into contracts in relation to criminal legal assistance.  Negative procedure (as 
provided for by section 37 of the 1986 Act) is suitable for this regulation power because it 
concerns the regulation of contractual arrangements in order to ensure the provision of children’s 
legal assistance across Scotland, the principle of which is set out in primary legislation.  
Negative procedure also applies to section 33A of the 1986 Act which makes similar provision in 
respect of criminal legal assistance. 

Section 191(2) – Power to commence provisions of the Bill 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: No procedure 

Reason for taking power 

26. As introduced, section 191(2) provided that the provisions of the Bill, other than Part 20, 
come into force in accordance with provision made by the Scottish Ministers.  Part 20 of the Bill 
would have come into force on Royal Assent, which would have included section 188 and 
schedules 5 and 6 making consequential amendments and repeals.  This would not however have 
allowed for a planned transition between the existing system and the new structure and systems 
in the Bill.  Subsection (2) was amended at stage 2 to prevent the automatic coming into force of 
section 188 and schedules 5 and 6, with the effect that all sections in Part 20, other than section 
188, will come into force on Royal Assent. 

27. A further amendment, of a minor technical nature, was made to subsection (2), ensuring 
that the commencement power in section 191 includes the power under section 8 of the 
Interpretation and Legislative Reform (Scotland) Act 2010 to enable Scottish Ministers to 
appoint different days for different purposes. 

28. Section 181 provides that powers to make subordinate legislation in the Bill are 
exercisable by statutory instrument and specifies in subsection (2) the additional powers 
attaching to each subordinate legislation power.  Subsection (3) has been replaced by a new 
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provision which clarifies that the power to make subordinate legislation in the Bill is subject to 
the negative procedure unless specific provision is made requiring the affirmative procedure.  

29. As introduced, the power of Scottish Ministers to make commencement orders under 
section 191 included the additional powers in section 181(2), although, by virtue of section 
181(4), a commencement order under 191(2) was not subject to parliamentary procedure.  In its 
letter of 23 March 2010, the Subordinate Legislation Committee questioned why there should be 
a distinction in the process, i.e. negative procedure or no procedure, depending on whether 
ancillary provision is being made with reference to the power in section 189 or in the context of 
commencement under reference to section 191.  In response, the Scottish Ministers undertook to 
propose an amendment at stage 2 to the effect that a commencement order cannot include 
incidental, supplementary or consequential provision.  To facilitate this change, section 181(4) 
was amended to provide that the additional powers in subsection (2) are not applicable to any 
order made under section 191(2).  A new subsection was inserted in section 191 providing that 
an order under subsection (2) may contain transitional, transitory or saving provision in 
connection with the coming into force of the Bill.  It is common to include these types of 
provision in a commencement order to allow for an orderly transition between schemes.  If a 
commencement order cannot make this type of provision a separate order would require to be 
made and come into force at the same time as the commencement order, which is considered to 
be unnecessarily complex.  
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1372



 

 

 
 
Committee Clerking Team: 
 
Clerk to the Committee 
Irene Fleming 
 
Assistant Clerk 
Jake Thomas 
 
Support Manager 
Lori Gray 

1373



 

SP Paper 526 1 Session 3 (2010) 

 

 
 

Subordinate Legislation Committee 
 

60th Report, 2010 (Session 3) 
 

Children's Hearings (Scotland) Bill as amended at Stage 2 
 
The Committee reports to the Parliament as follows— 
 

1. At its meeting on 16 November 2010, the Subordinate Legislation Committee 
considered the delegated powers provisions in the Children’s Hearings (Scotland) 
Bill as amended at Stage 2.  The Committee submits this report to the Parliament 
under Rule 9.7.9 of Standing Orders. 

2. The Scottish Government provided the Parliament with a supplementary 
memorandum on the delegated powers provisions in the Bill (―the supplementary 
DPM‖)1.  In addition, the Committee heard evidence from officials at its meeting on 
16 November 112.   

3. The Committee is content with the powers at sections: 17, 30(2), 65(3A), 
143(1), 144, 145(6), 146(1), 147(1), 169(5), 177B, 178 (inserted section 128K), 
178 (inserted sections 28D and E and schedule 5, paragraph 1), 178A, 189 and 
191(2). 

Delegated Powers Provisions 

Section 128(5) –right of child or relevant person to require review 

Power conferred on:   The Scottish Ministers 
Power exercisable by:  regulations made by statutory instrument 
Parliamentary procedure: Negative resolution 

4. Section 128 deals with the right of a child or relevant person to require a 
review where a compulsory supervision order is in force in relation to a child.  The 
right to require review is subject to there being a minimum three month period 
before a review can be carried out.  But, where the nature of the particular 
supervision order is such that it includes a secure accommodation authorisation, 
section 128(5) provides that the Scottish Ministers can provide for such an order to 
be reviewed during a period specified in regulations.  
                                            
1 Supplementary Delegated Powers Memorandum 
2 Official Report, Subordinate Legislation Committee 16 November 2010 
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5. The Committee sought clarification that the provision made at section 128(5), 
which the Scottish Government had indicated in its DPM contemplated a shorter 
period, could not actually be used to provide for a longer period of review.  In its 
Stage 1 report, the Committee noted that if the intention was that the review period 
under section 128(5) was to be shorter than the 3 month period provided for in 
section 128(4) then appropriate provision to that effect should be set out within the 
Bill itself.  The Scottish Government, in responding to questions concerning this 
power, stated that it would look again at this provision to see if its effect could be 
clarified further.  The Committee strongly encouraged such action.   

6. However, the Scottish Government’s response of 9 September to the Stage 1 
report appeared to overlook that undertaking, stating that the Committee was 
understood to be satisfied on this matter.  The Committee wished therefore to 
explore this power further with the Scottish Government and took evidence from 
officials on 16 November in relation to the power in section 128(5).  

7. In the evidence session the Scottish Government stated that in its opinion, 
subsection (5) had to be interpreted as not permitting the specification of a period 
longer than 3 months.  In its view the power could only be used to specify a 
shorter period.  On that basis it was not considered necessary to state that 
explicitly in section 128(5).  It was further stated that the Government would not 
want to specify what the shorter period would be; there was a desire to ensure a 
degree of flexibility but it was confirmed that the Government had no intention of 
extending the period.  

8. Following the evidence session, the Committee continued to have concerns 
in regard to the provision made at section 128(5).  It wrote to the Scottish 
Government requesting that it bring forward an amendment making it explicit on 
the face of the Bill that the period specified in subsection (5) can only be 
shortened.  In responding, the Scottish Government maintains its position and 
indicates that it does not consider it necessary to make amendments to section 
128(5). 

9. The Committee recognises that the Scottish Government has set out its 
interpretation of section 128(5) explicitly to the Committee and in writing.  
However, the Committee recognises that ultimately the extent of the power in 
section 128(5) is a matter for the courts.  The power will be available to all future 
administrations while it remains in force and the present government cannot bind 
future administrations as regards the use made of the power within its permitted 
scope. 

10. The Committee remains of the view that if it is intended that the power 
in section 128(5) can only be used to specify a shorter period than 3 months 
then this could be more clearly expressed.     
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Section 170(1) – Children’s hearings: procedural rules 

Power conferred on:   The Scottish Ministers 
Power exercisable by:  Rules made by statutory instrument 
Parliamentary procedure: Negative resolution 

11. Section 170(1) enables the Scottish Ministers to make rules about the 
procedure relating to children’s hearings. Subsection (2), paragraphs (a) to (m) 
lists particular matters which such rules can make provision about.  Exercise of the 
power is subject to negative procedure, in respect of all of the matters which can 
be covered by rules in terms of paragraphs (a) to (m).  

12. At Stage 2, the list in subsection (2) was amended to include paragraph (za) 
which enables rules to specify matters that can be determined by pre-hearing 
panels.  The Government has stated that the making of rules under paragraph (za) 
is to be subject to affirmative procedure, in terms of an amendment which is to be 
brought forward at Stage 3.  This is because the Government recognises that rules 
about what additional powers a pre-hearing should have are matter of substance 
which merit affirmative procedure. 

13. Throughout the passage of the Bill the Committee has expressed concern as 
to whether it was appropriate for all of the provisions set out in subsection (2) to be 
subject to negative procedure.  In particular, the Committee was concerned that 
section 170(2)(d) to (f), (h) and (k) could deal with substantive rights since they 
concern rules about attendance at hearings, exclusion from hearings, provision of 
documents and representation at hearings among other matters.  The Committee 
considered that such provision could engage ECHR issues and as such might 
therefore be of particular interest to the Parliament.  It therefore asked the 
Government whether they should be subject to affirmative procedure.  

14. The Scottish Government remains of the view that they should not, and that it 
would be artificial and counter–productive in terms of accessibility, to provide 
otherwise in relation to those provisions.  It acknowledges that the power is a very 
wide power but it is not considered that it could cut across provision made in the 
Bill about these matters. 

15.  The Committee is satisfied with the new provision contained at section 
170(2)(za), subject to affirmative procedure being applied to it in terms of 
amendment to be brought forward at Stage 3.  The Government was asked to 
explain the difference between paragraph (za) and the remainder of subsection 
(2).  The Scottish Government stated:– 

―Section 170(2)(za) of the bill is substantive, because it will allow pre-hearing 
panels to consider additional issues to those that they will consider under 
section 78.  The paragraph is qualitatively different from a procedural rule, 
because it will give pre-hearing panels a competence and a power to 
consider another matter.  The paragraph is substantive and will make new 
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provision, whereas the other paragraphs supplement provision for which the 
principle is already established in the bill.‖3 

16. The Committee however remains of the view that provision which can be 
made under paragraphs (d) to (f), (h) and (k) deal with issues which could equally 
be considered of higher significance, notwithstanding that the power could not be 
used to cut across provision in the Bill. 

17. The Committee recognises that transparency and accessibility for users is an 
important aspect of legislation.  However, it is the Committee’s role to ensure a 
proper level of scrutiny is maintained having regard to the importance of the 
subject matter of the legislation concerned.  The Committee notes that when 
section 33 of the Interpretation and Legislative Reform (Scotland) Act 2010 comes 
into force it will be possible to combine negative and affirmative powers in the one 
instrument subject to an upgrading of the procedural requirements to the 
affirmative level.  Accordingly, exercise of the powers in (d) to (f), (h) or (k) need 
not require separate stand alone rules. 

18. The Committee remains of the view that the substance of procedural rules 
relating to matters such as representation at hearings or attendance at hearings 
are of significant interest to members of the Parliament and should be subject to a 
higher level of scrutiny. 

19. The Committee intends to lodge an amendment in the name of the 
Convener which would make the exercise of the powers in section 170(2) (d) 
to (f), (h) and (k) subject to affirmative procedure.  

                                            
3 Scottish Parliament Subordinate Legislation Committee, Official Report, 16 November 2010, Col 
1173. 
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ANNEX – CORRESPONDENCE BETWEEN THE COMMITTEE AND THE 
SCOTTISH GOVERNEMNT 

1. Thank you for attending the Subordinate Legislation Committee meeting 
today with Laurence Sullivan to provide evidence to the Subordinate Legislation 
Committee on the above Bill.  

 
2. The Committee has considered the evidence you provided and still has 
concerns in relation to the provisions discussed.  

 
3. In relation to section 128 (Right of child or relevant person to require review), 
the Committee remains unconvinced that the policy intention that the period 
specified in subsection (5) in the case of a compulsory supervision order 
containing a secure accommodation authorisation may only be shortened will be 
met by the section as currently drafted. It is therefore making a further request that 
the Scottish Government bring forward an amendment to make this explicit on the 
face of Bill.  

 
4. If the Scottish Government is not minded to do so, consideration will be given 
by the Committee to submitting an amendment in this regard in its own right. 

  
5. With regard to the provisions in section 170, the Committee remains 
unconvinced that the case for negative procedure to apply in respect of subsection 
(2), paragraphs (a) to (m), is made out, based upon such matters as tidiness of 
handling, and has agreed to submit an amendment to the Bill to make the 
provisions in paragraphs (d), (e), (f), (h) and (k) of subsection (2) subject to 
affirmative procedure unless assurance is received that it is the Scottish 
Government’s intention to do so. 
 
RESPONSE FROM THE SCTTOSH GOVERNMENT 
 
I recognise that the SLC committee has continued concerns around the provisions 
in section 128 and section 170.  These are not issues that have been subject to 
amendments in Stage 2, nor are they associated with the Supplementary DPM 
developed as a result of Stage 2 deliberations. 
 
The reasons for our continued position on these sections have been shared with 
the Committee, both in written responses and in the official’s evidence session.  
The following expansion of these points may be useful for the Committee. 
 
Section 128 - as confirmed in the session yesterday, provisions in section 128(4) 
outline the timescale for review of a compulsory supervision order which contains 
a secure accommodation authorisation.  The provisions in section 128(5) allow for 
regulations to be made that allows such a review within the period defined in s128.  
Therefore, the provision in section 128(5) allows only for regulations that reduce 
the 3 month period specified in section 128(4).  It cannot be used to increase that 
review period.    
 
The intention of section 128(5) is very clearly explained in the Explanatory Notes 
that accompany the Bill as ―enabling Scottish Ministers to make regulations 
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shortening the duration of the review period of a compulsory supervision order that 
includes a secure accommodation authorisation.‖   
 
Given this very clear direction in the Explanatory Notes, and the absence of stated 
concerns from stakeholders around the clarity of the provisions or Stage 2 
consideration, it is not considered necessary to make the amendments sought by 
the Committee.   
 
Section 170 – as I outlined during the evidence session, these Rules will not 
affect the rights of those involved in the hearings system.  These rights are 
consistently supported across all aspects of the Bill; rights of attendance, right of 
access to papers, appeal rights, right to representation and associated appeal 
rights.   The Rules will provide the procedural framework that ensures rights are 
upheld in all aspects of business in and surrounding a hearing.  They will also 
signpost the relevant sections of the primary legislation to which the Rules pertain.   
These Rules will specify the stages of process and attribute responsibilities to, for 
example, the Principal Reporter and panel members.  They will contain detailed 
descriptions of administrative tasks to be completed and deadlines for completion.  
I attach a copy of the current Rules which illustrate these points.  The new Rules 
are likely to follow the same format, and much of the content will be similar to that 
already contained in Regulations. 
 
Another point raised by the Committee is the ―tidiness of handling‖.  I would like to 
stress that the driver for developing a complete set of Tribunal Rules for children’s 
hearings is the need for these to be accessible for use by lay people, rather than a 
need for tidiness.  
 
Current Rules are extensively used by panel members and Reporters in the 
conduct of everyday business in hearings.  They provide clarity around roles and 
responsibilities and timeframes and allow for these procedures to be easily 
explained to those most affected by them – mainly children and relevant persons.  
They are, in effect, a tool that underpins the detail of administrative process in the 
hearings system, used by over 2,000 panel members, reporters, social workers, 
legal representatives and children’s rights workers on a daily basis, and 
accessibility would be adversely affected if the flow of process was interrupted by 
a need to refer to different sets of procedural Rules.  Developing different sets of 
Rules would have an adverse effect on their proper use and would risk affecting 
practice in and around hearings.   
 
One of the key drivers for legislative change is to deliver consistency in practice 
and decision making in the hearings system.  Ensuring that such a central element 
of administrative support is easily accessible is key to delivering the objective of 
consistency, as is easily accessible primary legislation.  It was the reason for 
taking the unusual step of moving all aspects of children’s hearings legislation into 
one Bill, rather than retaining the somewhat cluttered legislative landscape that 
currently exists and would have magnified if the Children’s Hearings (Scotland) Bill 
had only addressed those aspects of legislative change that was required to 
support the reform programme.  Therefore, the Bill has been designed in a way 
that takes the user through the process of the Children’s Hearings System from 
first referral to the Reporter.  The flow of subsections in s170 have been designed 
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to mirror the same approach as is taken in the Bill – to take the user through the 
process from start to finish in logical progression.   
 
I recognise the concerns of the Committee in ensuring any regulations are 
developed properly and are subject to the correct level of scrutiny.  The Children’s 
Hearings System is one where extensive consultation is the norm.  
Representatives of all players in the system are central to any decisions made and 
the development of Rules would follow that same process.  I mentioned the 
Implementation Working Group during the session, and would like to provide 
further information on that Group.  It is made up of representatives from Children’s 
Panel Chairs, Children’s Panel Members, Safeguarders, Children’s Panel Advisory 
Committees, local authority clerks, SCRA, COSLA, ADSW and children’s voluntary 
organisations.  The Group has a timetabled work programme and is scheduled to 
begin work on regulations from January next year.  Therefore, s170 tribunal rules 
will be developed from within the system in partnership with the Scottish 
Government.  These Rules, as with the other regulations, will be the subject of 
wide consultation across the system before they are laid with Parliament.  I hope 
this provides some reassurance to the Committee that there is a robust scrutiny 
process in place by those who are familiar with the system and will use the 
regulations, prior to these being presented to Parliament.  They will also meet the 
required standards of legislative competence, which will ensure that human rights 
are not affected. 
 
The Committee also raised the new regulation para (za) which will be subject to 
affirmative procedure.  As outlined in the session, this is a power that will only be 
used to adjust the matters on which a pre-hearing can make decisions that are 
contained on the face of the Bill.  Therefore, the power will only be required in the 
event of such changes and is not required to commence practice in this area.  
However, the regulations that underpin the development of Tribunal Rules will 
require to be developed before the legislative change in the Bill can be put into 
practice.    
 
In conclusion, while I recognise that the Committee has continued concerns about 
these two issues, it is not the intention to lodge amendments that would address 
these concerns for the reasons stated above.    
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EXTRACT FROM THE MINUTES 

31st Meeting, 2010 (Session 3) 

Tuesday 16 November 2010 

 
 
Present: 
Bob Doris (Deputy Convener) Helen Eadie 
Rhoda Grant Alex Johnstone 
Ian McKee Elaine Smith 
Jamie Stone (Convener) 
 
 

 

Children's Hearings (Scotland) Bill: The Committee took evidence on the 
delegated powers provisions in this Bill after Stage 2 from— 

Denise Swanson, Policy and Programme Manager, and Laurence Sullivan, 
Senior Principal Legal Officer, Scottish Government. 

Children's Hearings (Scotland) Bill (in private): The Committee considered the 
evidence heard earlier in the meeting and agreed to consider lodging an amendment 
in respect of section 128 and to lodge an amendment in respect of section 170. The 
Committee also agreed the contents of a draft report. 
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Children’s Hearings (Scotland) 
Bill: After Stage 2 

14:19 
The Convener: It is my great pleasure to 

welcome Denise Swanson, policy and programme 
manager for the children’s hearings system 
reforms division, and Laurence Sullivan, senior 
principal legal officer with the Government’s bill 
team. Stage 3 of the bill will take place on 
Wednesday 24 November—a week tomorrow. Let 
us move straight to questions. 

Elaine Smith (Coatbridge and Chryston) 
(Lab): Thanks very much for coming along to the 
committee this afternoon. Can you outline for the 
committee the reasoning behind the Scottish 
Government’s decision that the provisions in 
section 170(2)(a) to (m) will remain subject to 
negative procedure? 

Laurence Sullivan (Scottish Government 
Legal Directorate): The provisions were subject 
to negative procedure in the bill as introduced and, 
as you will be aware, this committee asked about 
that at the time. We reviewed the position, but our 
view remains as it was, except on new provision 
170(2)(za), which we intend to be subject to 
affirmative procedure. We will lodge an 
amendment at stage 3 to achieve that. We remain 
of the view, however, that negative procedure is 
appropriate for the rest of the provisions, given the 
fact that they are, in essence, about making 
procedural and operational rules for children’s 
hearings. 

Around 40,000 children’s hearings are held 
around the country throughout the year. The 
problem with affirmative procedure would be that, 
if anything relating to the procedural rules required 
to be amended fairly quickly, we would not have 
the legislative flexibility to do that. With so many 
children’s hearings being held, it is possible that a 
particular set of circumstances could show up 
some flaw in the rules that we make that would 
require a quicker fix than affirmative procedure 
would allow. 

Denise Swanson (Scottish Government 
Children, Young People and Social Care 
Directorate): The appeal rights are clearly 
signposted throughout the bill. The procedural 
rules will not touch on those appeal rights but will 
focus on procedural and administrative matters in 
the exercise of those appeal rights. They will not 
affect the appeal rights of those in the children’s 
hearings system. 

Helen Eadie (Dunfermline East) (Lab): At 
stage 1, we queried why regulations made under 
section 170 should in all cases be subject to 
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negative procedure. We thought that affirmative 
procedure would be appropriate in respect of rules 
applying to substantive rights. Do you agree that 
the rules relate to substantive rights? In order to 
establish our respective positions, can you set out 
for us what you define as substantive rights? Do 
you agree that some of the powers in section 
170(2) could impact on matters relating to 
European convention on human rights 
compatibility? 

While you are noting all that down, and because 
there is a danger that you could run into this, I 
would like to know whether you consider ECHR 
compatibility to be a paramount consideration. 
Can you expand on your justification for the 
provisions that could potentially have a significant 
impact on ECHR compatibility not being subject to 
greater parliamentary scrutiny? 

That is your starter for 10. 

Laurence Sullivan: If I miss anything out, 
please remind me. 

Any rules that were made under section 170 
would have to be ECHR compliant under the 
terms of section 54 of the Scotland Act 1998 in the 
same way that all primary legislation must be 
ECHR compatible under section 29 of the 
Scotland Act 1998. The same test applies. During 
the preparation of all the secondary legislation to 
implement the bill—as is the case during the 
preparation of the bill itself—the ECHR is foremost 
in our minds during the three main stages of policy 
formulation, legal instruction and legislative 
drafting. That will continue with the rules. 

The power in section 170 is quite a wide power. 
In a way, it replicates, but in more detail, the 
existing section 42 of the Children (Scotland) Act 
1995, which was also subject to negative 
procedure. All the rules that could be made under 
section 170 are in the context of supplementing 
provision that is in the bill. For example, the bill 
provides for who has the right and duty to attend a 
children’s hearing—the child, the parents and 
other relevant persons are subject to that duty. 
When section 170(2) says that rules may provide 
for 
“attendance of persons at children’s hearings”, 

for example, that is supplementary to what is in 
the bill, should there be any issues about whether 
other people might also have the right to attend a 
hearing. In a way, the significance of ECHR issues 
is one point removed from provision that is already 
established in the bill. That perhaps deals with 
Helen Eadie’s point about substantive rights.  

There are matters in this section that are 
substantive, but that is in the context of procedure. 
We see provisions about constituting or arranging 
children’s hearings, notifying persons about 

children’s hearings or providing documents to the 
hearings as core procedural matters. Those 
provisions would allow, for example,  specific time 
limits to be set out for how long in advance of a 
children’s hearing people must have documents. 
That would be too detailed and prescriptive for 
primary legislation. However, that is in the context 
of the principles having been established in the bill 
that certain people will have the right and duty to 
attend a hearing, that other people will be notified 
of the hearing and that documents will be provided 
to those people. 

Helen Eadie: I understand why you would not 
necessarily want those details to be in primary 
legislation, but some aspects of children’s 
hearings can be quite controversial and the 
Parliament would want more detailed scrutiny of 
the regulations that you are proposing. Nothing is 
more guaranteed to get the public up in arms than 
issues to do with children. Would you therefore be 
willing to agree to affirmative procedure in this 
instance? 

Laurence Sullivan: After stage 1, we 
considered whether to move any of the rules in 
section 170(2) from negative to affirmative 
procedure. We came to the view that we ought to 
be able to have a complete set of rules that would 
be subject to one procedure. That is in the context 
of the fact that those rules would be 
supplementary and operational in relation to 
important principles that had been established in 
the bill, and that those procedural and operational 
rules would not be doing anything to cut across 
the principles that had been established. They 
would be a core set of the rules of a tribunal, in the 
same way as the rules of many other tribunals 
might be subject to negative procedure. We felt 
that that was appropriate here, too. Before rules 
are made under section 170, they would be 
subject to consultation with the Administrative 
Justice and Tribunals Council under other 
statutory provision.  

Helen Eadie: I hear what is being said, although 
I am not sure that I am persuaded.  

Denise Swanson: The rules identify the key 
processes that need to be put in place to deliver 
what is in the rights and duties and so on that are 
in the primary legislation, who has responsibility 
for carrying out those processes, and the 
timeframe. They are incredibly procedural. They 
are administrative. They are about attributing 
responsibilities in the main between the principal 
reporter and members of the hearing, and they 
deal with the expectations of timescales that they 
would need to follow. The provisions do not touch 
on the essential rights of those who are involved in 
the hearings system, which are enshrined in the 
primary legislation. 
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14:30 
Rhoda Grant (Highlands and Islands) (Lab): 

What is the difference between new paragraph 
(za) and the other paragraphs in section 170(2)? 
How do you justify using affirmative procedure for 
paragraph (za) but not for the other paragraphs, 
which look as significant? 

Denise Swanson: New section 170(2)(za) 
focuses on pre-hearing panels, on which the bill 
contains a set of provisions that will be new to the 
system. Rules under paragraph (za) could provide 
for the substantive matters that a pre-hearing 
panel could consider, beyond those that are 
currently in primary legislation. We thought that, as 
such matters could extend beyond operation, 
procedure and the administration of provisions in 
the bill, it would be best to deal with them through 
affirmative procedure. Such rules might adjust a 
pre-hearing panel’s responsibilities. 

Laurence Sullivan: Given the committee’s 
previous comments on section 170, when we 
considered subsection (2)(za) again, we thought 
that it should be subject to affirmative procedure. 
As the first two words of the paragraph say, it 
relates to “specifying matters” that pre-hearing 
panels can consider. Such panels will be the new 
version of business meetings under the Children 
(Scotland) Act 1995. 

As “specifying matters” suggests, that means 
specifying additional matters. Section 170(2)(za) 
of the bill is substantive, because it will allow pre-
hearing panels to consider additional issues to 
those that they will consider under section 78. The 
paragraph is qualitatively different from a 
procedural rule, because it will give pre-hearing 
panels a competence and a power to consider 
another matter. The paragraph is substantive and 
will make new provision, whereas the other 
paragraphs supplement provision for which the 
principle is already established in the bill. 

Rhoda Grant: I am not sure how matters such 
as excluding people and representation can be 
seen as lesser issues. 

When we raised the issue at stage 1, one 
reason that you gave for using negative procedure 
was that you would introduce one statutory 
instrument to cover the provisions under 
subsection (2). Now that you propose to use two 
types of instrument, will you look again at whether 
it would be possible to move other paragraphs 
under subsection (2) to affirmative procedure? 

Laurence Sullivan: Our view is that, although 
subsection (2)(za) has been included in section 
170, it is not as clearly procedural as are all the 
other provisions in that subsection. All the other 
provisions apply to the procedure of children’s 
hearings whereas, rather than deal with 
procedure, paragraph (za) separates pre-hearing 

panels from the children’s hearings that will follow 
them and could allow pre-hearing panels to be 
given additional competences to consider other 
matters. 

Making paragraphs (a) to (m) still subject to 
negative procedure would allow us to have one 
complete set of tribunal rules that would cover all 
procedural matters. If rules were made under 
paragraph (za), they would deal with the different 
matter of allowing pre-hearing panels to consider 
issues that the bill does not provide for them to 
consider, which would mean adding functions to 
panels. That is different from procedural issues. 

Rhoda Grant: But that is all part of the same 
procedure, basically. 

Laurence Sullivan: It is all part of the same 
power to make procedural rules, but we think that 
whereas rules made under paragraphs 170(2)(a) 
to (m) would look like the complete set of 
procedural rules for a tribunal in the same way as 
the procedural rules for the additional support 
needs tribunal or employment tribunal, for 
instance, would look like a complete set of rules, 
section 170(2)(za) is somewhat different. In a 
sense, it would not fit coherently into a set of 
procedural rules because it is about specifying 
additional matters that could go to a pre-hearing 
panel rather than to the children’s hearing. 

Rhoda Grant: I hear what you are saying about 
tidiness and the like. I suppose that we are more 
interested in making sure that the rules come 
under the right degree of scrutiny. Despite how the 
rules are drawn up, is it not possible to pull them 
together into a set and allow for that within the 
legislation? 

Laurence Sullivan: We remain of the view that, 
because we may need to amend the procedural 
rules that we will make under sections 170(2)(a) to 
(m) as part of the implementation, we prefer to 
have flexibility in case anything is required to be 
done fairly quickly. 

For example, in the mid-1990s, a Strasbourg 
case about access to papers in children’s hearings 
had to be solved by the administrative fix of the 
Scottish Children’s Reporter Administration 
extending the list of who got the papers. We never 
know what challenges we might face or what 
judgment a court will issue in response to a 
challenge. We are concerned that if we use 
affirmative procedure for some of the provisions in 
sections 170(2)(a) to (m) we will not be able to 
respond quickly if a case comes up that is similar 
to the McMichael case in the 1990s. That case 
required a quick response; we needed to change 
the tribunal’s procedural rules in response to 
something that happened at a children’s hearing 
and showed up a flaw in the rules. If the procedure 
is affirmative, we will not be able to do that at all 
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during parliamentary recess, which would mean a 
delay. We prefer to keep section 170 subject to 
negative procedure, with the exception of 
paragraph (za), to give ourselves that bit of 
flexibility, because we do not know what will crop 
up and because of the vast array of circumstances 
that could arise at any of the 40,000 children’s 
hearings that take place each year. 

Denise Swanson: Section 170(2)(za) is about 
additional matters for pre-hearings. The matters 
that a pre-hearing will follow are based in primary 
legislation, and those matters are less likely to be 
changed than the adjustments that might be 
needed to procedural rules as we go through the 
bill. 

The Convener: To quote Helen Eadie, I hear 
what you say about 40,000 cases but I am 
uneasy, because weight of numbers should not 
necessarily lead to circumventing parliamentary 
scrutiny. I suspect, however, that we will have to 
let that point stand. 

Bob Doris will change the subject slightly. 

Bob Doris: Obviously there is a balance to be 
struck, and we are having a debate about the 
essential rights that are or are not being changed 
by negative instruments and procedural matters. 
There has been dialogue and debate with the 
committee on that. 

It has been drawn to our attention that there was 
a motion to annul the Children’s Hearings (Legal 
Representation) (Scotland) Amendment Rules 
2009 (SSI 2009/211), which was successful at 
committee but was narrowly defeated by the 
Parliament. Irrespective of the rights or wrongs of 
the Parliament’s significant interest in the situation, 
and the on-going debate about what are rights and 
what are procedural matters, the Parliament’s 
significant interest alone might be persuasive 
enough to require a move from negative to 
affirmative procedure. What are your views on 
that? 

Laurence Sullivan: In September 2009, the 
Education, Lifelong Learning and Culture 
Committee voted to recommend annulment of the 
rules that you referred to, but on the following day 
the full Parliament voted not to annul them. Those 
rules were not the procedural rules for children’s 
hearings, but a different set of rules that made 
provision for who was entitled to state-funded legal 
representation in children’s hearings. 

The bill will change entirely the system of legal 
representation in children’s hearings. Rather than 
our having the existing bespoke system that was 
set up in 2002 after the S v Miller case, which the 
then Scottish Executive lost—and which was 
always intended to be an interim scheme, 
although it has been with us since 2002—section 
178 onwards of the bill will move the entire state 

funding of legal representation in children’s 
hearings to the Scottish Legal Aid Board. 

A number of changes to secondary legislation 
powers will, through those new provisions, be 
made to the Legal Aid (Scotland) Act 1986. We do 
not envisage any changes being made to section 
170 of the bill or to the procedural rules of 
children’s hearings that would impinge in any way 
on the entitlement, criteria or eligibility for legal 
representation in children’s hearings. We do not 
see the issues as being on all fours with each 
other. 

Denise Swanson: The legal representatives 
issue was about rights. Although paragraphs (a) to 
(m) of section 170(2) deal with issues around 
notifying children’s hearings, attendance and 
excusal, they are there to illustrate how the rights 
in the bill should be adhered to within the hearings 
system’s processes. It is about the process of 
identifying whether someone should or can be 
excused, and who should be notified of all papers. 
The paragraphs are about processes rather than 
rights, which are clearly signposted in the primary 
legislation. I suggest, therefore, that negative 
procedure is right. 

Bob Doris: The second half of that answer was 
a restatement of your position; in the first half, you 
were saying that you do not see parallels with the 
2009 attempt to annul the Children’s Hearings 
(Legal Representation) (Scotland) Amendment 
Rules 2009. Perhaps the committee at a later date 
can pick that over to see whether there are any 
parallels. 

I thank the witnesses for their answers. I also 
apologise because I have, unfortunately, to leave 
the committee early. 

The Convener: My question is fairly short and 
simple. Will the Scottish Government consider 
lodging amendments to make the rules in 
paragraphs (d), (e), (f), (h) and (k) of section 
170(2) subject to affirmative procedure? 

Laurence Sullivan: Some of that will possibly 
have been covered by our previous responses. 
The Government does not intend to lodge 
amendments at stage 3 to make those paragraphs 
subject to affirmative procedure. In order to 
maintain what we see as the useful cohesiveness 
and flexibility in having paragraphs (a) to (m) of 
section 170(2) together in the one set of rules, 
they will be subject to negative procedure. 

The Convener: As you will understand, it is our 
duty to probe such decisions. 

Denise Swanson: None of the paragraphs that 
we are talking about affects people’s rights. They 
identify the processes that should be in place to 
protect the rights that are in the bill. There is no 
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question of any of those procedural rules affecting 
the rights of those who are in the hearings system. 

Laurence Sullivan: All the paragraphs in 
section 170(2) have to be read within the context 
of section 170(1). Although some of those 
paragraphs might look quite wide, the provisions 
are about ministers being able to make rules about 
the procedures of children’s hearings, and that will 
be done within the context of section 170(1). None 
of those paragraphs will be able to make 
provisions that go wider than rules about the 
procedure for children’s hearings. 

14:45 
The Convener: From the chair, I say, “Hmm.” 

Helen Eadie: From what you say, it appears 
that any procedural aspect of the core rules that 
you talk about would be subject to mandatory 
consultation of the Administrative Justice and 
Tribunals Council, whose input would be 
significant. Will you expand on that? That is a little 
reassuring, but I would like to understand better 
precisely what impact such consultation has had in 
the past. How do you justify the statement that the 
council’s input would be significant? 

Laurence Sullivan: The significance or 
otherwise of the AJTC’s input would be for it to 
decide in its response to the statutory consultation. 
The Scottish ministers have a statutory duty to 
consult the AJTC before making rules on 
children’s hearings, as with many other tribunals. 
That happened with the legal representation rules, 
which have been referred to, and would happen 
with any rules that were made under section 170. 

Given that we would be making the complete 
set of procedural rules for children’s hearings, we 
would expect to consult the AJTC extensively and 
to consult other bodies and stakeholders that are 
involved in the system, although such consultation 
would be non-statutory. It would be for the AJTC 
to make whatever comments it had on draft rules 
on which we consulted. 

Denise Swanson: The AJTC has a statutory 
right of attendance at children’s hearings. It 
regularly observes hearings and monitors 
procedures and whether the procedural rules are 
being applied in hearings. It reports on its 
observations of hearings, so it is familiar with the 
processes that should be in place. It plays a role in 
observing and monitoring the processes. 

Helen Eadie: Who are the other stakeholders 
who would be consulted, as Laurence Sullivan 
mentioned? If consultees highlighted major 
concerns and input them to your processes but 
their views were not acted on, what redress or 
appeal would they have? 

Laurence Sullivan: The most obvious 
stakeholders are the Scottish Children’s Reporter 
Administration and the new body that the bill will 
establish—children’s hearings Scotland. They 
would not be statutory consultees, but they would 
be consulted when the rules were formulated. The 
AJTC could pick up any concerns that they had. 
As a matter of course, when drawing up 
procedural rules, we listen carefully to the 
knowledge of people who are in the system, 
because procedural rules involve getting the detail 
of procedures correct in the context of the general 
rights and principles that the bill sets out. 

Denise Swanson: We have an implementation 
working group that has worked with us throughout 
the bill’s development. It is a representative group 
that has support from the SCRA, children’s panel 
members, the children’s panel advisory 
committee, the Convention of Scottish Local 
Authorities, the Association of Directors of Social 
Work and safeguarders. That group has 
committed itself to working with the Scottish 
Government in the development of the procedural 
rules. It is a representative stakeholder reference 
group that will be fully involved in the development 
of regulations as we move beyond this stage of 
the bill’s progress. 

Helen Eadie: I am grateful for that explanation. 
Thank you. 

Ian McKee: Let us turn to section 128, which 
relates to the right of a child or a relevant person 
to require a review of a compulsory supervision 
order. Under subsection (4), there is a requirement 
for a minimum period of three months to elapse 
before a review can be carried out. However, 
subsection (5) enables the Scottish ministers, 
through regulations, to provide for an order to be 
reviewed during a different period when the order 
includes a secure accommodation authorisation. 
At stage 1, the Scottish Government indicated that 
the provision was intended to shorten the 
minimum period. The committee sought greater 
reassurance that that was the case through having 
a limit to that effect included in the bill; however, 
no such reassurance has been given by the 
Government. In your response to our questions on 
the delegated powers memorandum at stage 1, 
you stated that your policy intention is that it 
should be possible to set a review period that is 
shorter than three months. Is that still the case? 

Laurence Sullivan: Section 128 allows a child 
or relevant person—who will usually be the parent 
of the child—to require a review of the compulsory 
supervision order that is enforced in respect of that 
child no earlier than three months from the day on 
which the order is made, continued or varied. 
However, regulations made under subsection (5) 
can provide that reviews of compulsory 
supervision orders that contain a secure 
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accommodation authorisation can take place 
during a specified part of the three-month period. 

The regulations would, in effect, reduce the 
three-month review period for such orders, but 
they could not be used to increase it. In our view, 
a proper reading of the vires of subsection (5) is 
that a period longer than three months could not 
be specified and that that power could be used 
only to specify a period shorter than three months. 
That is, in our view, the best legal reading of the 
vires of subsection (5). Therefore, it would not be 
necessary to state that explicitly in section 128. 

Ian McKee: So, are you saying that the 
provisions as they stand would not allow the 
period to be extended? 

Laurence Sullivan: Yes; that is our reading of 
subsection (5). That would not be an appropriate 
use of the regulation-making power. It would be 
somewhat incongruous to have a longer review 
period for secure accommodation authorisation—
which is possibly the most frequently used 
disposal of children’s hearings—but shorter review 
periods for all the lesser disposals of children’s 
hearings. That is not the ministerial intention and 
we do not think that it would be a proper legal 
reading of subsection (5), especially given the fact 
that the phrase “during a period specified” refers to 
a specified part of the three months. The bill sets a 
maximum review period of three months, and the 
review period for secure accommodation 
authorisation would be less than three months. 

Ian McKee: You undertook to examine the 
provisions to see whether their effect could be 
clarified further, but that was not included in our 
stage 1 report. If a shorter period is contemplated, 
could appropriate provision be included in the bill 
even if the actual period is not specified? 

Laurence Sullivan: We would not want to 
specify what the shorter period would be. As is 
stated in the delegated powers memorandum, we 
want to ensure a degree of flexibility and do not 
want the bill to be unnecessarily restrictive in 
specifying the period. Nevertheless, it is our view 
that we could not use subsection (5) to do 
anything other than prescribe a period of less than 
three months. The review period must be less than 
three months. 

Ian McKee: There is no Government intention 
to extend the period. 

Laurence Sullivan: No. 

The Convener: There being no further 
questions, it falls to me to say a big thank you to 
Laurence Sullivan and Denise Swanson for joining 
us today. It is appreciated that you have taken the 
time to come and answer the committee’s 
questions. Thank you for your time and trouble. 
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Marshalled List of Amendments selected for Stage 3 
 

The Bill will be considered in the following order— 
 

Sections 1 to 191 Schedules 1 to 6 
Long Title  

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

Section 1 

Adam Ingram 
 

1 In section 1, page 1, line 10, leave out subsection (2A) and insert— 

<(2A) The Scottish Ministers must take reasonable steps to involve persons who are under 21 
years of age in the process for selection of a person for appointment under subsection 
(2).> 

Adam Ingram 
 

2 In section 1, page 1, line 18, leave out subsection (5) 

After section 9 

Elizabeth Smith 
Supported by: Adam Ingram 
 

3 After section 9, insert–– 

<Independence of children’s hearings 

 Nothing in this Act authorises the National Convener or the Principal Reporter to direct 
or guide a children’s hearing in carrying out the functions conferred on children’s 
hearings by virtue of this Act or any other enactment.> 

Section 10 

Adam Ingram 
 

4 In section 10, page 3, line 11, at end insert— 

<(1A) Before making an order under this section the Scottish Ministers must take reasonable 
steps to consult— 

(a) persons who are under 21 years of age, and 

(b) such other persons as they consider appropriate. 

(1B) The Scottish Ministers must have regard to any views expressed by persons consulted 
under subsection (1A).> 
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Karen Whitefield 
 

122 In section 10, page 3, line 12, leave out <affirmative> and insert <super-affirmative> 

Section 11A 

Adam Ingram 
 

5 Leave out section 11A 

Section 17 

Adam Ingram 
 

6 In section 17, page 4, line 23, at end insert— 

<(1A) Before making an order under this section the Scottish Ministers must take reasonable 
steps to consult— 

(a) persons who are under 21 years of age, and 

(b) such other persons as they consider appropriate. 

(1B) The Scottish Ministers must have regard to any views expressed by persons consulted 
under subsection (1A).> 

Karen Whitefield 
 

123 In section 17, page 4, line 24, leave out <affirmative> and insert <super-affirmative> 

Section 27 

Adam Ingram 
 

124 In section 27, page 6, line 34, at end insert— 

<(  ) considering whether to make an interim variation of a compulsory supervision 
order,> 

Adam Ingram 
 

125 In section 27, page 6, line 37, after <order> insert <or interim variation> 

Adam Ingram 
 

126 In section 27, page 6, line 38, after <order> insert <, interim variation> 

Section 28 

Karen Whitefield 
 

155 In section 28, page 7, line 5, leave out <151(1)(b) or (2)(b)> and insert <151(2)(b)> 
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Adam Ingram 
 

127 In section 28, page 7, line 6, leave out <making,> 

Adam Ingram 
 

128 In section 28, page 7, line 7, at end insert <or an interim variation of a compulsory supervision 
order> 

Adam Ingram 
 

129 In section 28, page 7, line 10, after <considering> insert— 

<(  ) making an interim compulsory supervision order or an interim variation of 
a compulsory supervision order, or 

(  )> 

Adam Ingram 
 

7 In section 28, page 7, line 12, after <103> insert <or 103A> 

Adam Ingram 
 

130 In section 28, page 7, line 13, after <order> insert <or interim variation> 

Adam Ingram 
 

131 In section 28, page 7, line 14, after <order> insert <, interim variation> 

Section 29 

Adam Ingram 
 

8 In section 29, page 7, line 19, leave out <in pursuance of subsection (1)> 

Adam Ingram 
 

9 In section 29, page 7, line 21, leave out <a decision made under subsection (1)> and insert <an 
appointment made under subsection (2)> 

Adam Ingram 
 

10 In section 29, page 7, line 23, leave out <by virtue of this section> 

After section 29 

Adam Ingram 
 

11 After section 29, insert— 

<Sheriff: duty to consider appointing safeguarder 

(1) This section applies where— 
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(a) proceedings are being taken before the sheriff under Part 10 or 15 in relation to a 
child, and 5 

(b) a safeguarder has not been appointed for the child in relation to proceedings under 
those Parts. 

(2) The sheriff must consider whether to appoint a safeguarder for the child in relation to 
proceedings under Parts 10 and 15. 

(3) The sheriff may appoint a safeguarder for the child in relation to proceedings under 10 
Parts 10 and 15 at any time when the sheriff is still deciding matters in relation to the 
child. 

(4) An appointment under subsection (3) must be recorded. 

(5) If the sheriff appoints a safeguarder, the sheriff must give reasons for the decision.> 

Ken Macintosh 
 

11A* As an amendment to amendment 11, line 8, leave out from <in> to end of line 12 and insert–– 

<(  ) The sheriff may appoint a safeguarder for the child. 

(  ) A safeguarder appointed under this section is to be treated for the purposes of this Act 
(other than this section) as having been appointed by a children’s hearing by virtue of 
section 29.> 

Section 29A 

Christina McKelvie 
 

12 Leave out section 29A 

Section 30 

Adam Ingram 
 

13 In section 30, page 8, leave out line 16 

Section 31 

Adam Ingram 
 

14 In section 31, page 8, line 29, leave out <, 90(2)(a)> 

Section 32 

Adam Ingram 
 

15 In section 32, page 9, leave out lines 2 and 3 

Ken Macintosh 
 

156 Leave out section 32 
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After section 32 

Adam Ingram 
 

16 After section 32, insert— 

<Safeguarders: regulations 

(1) The Scottish Ministers may by regulations make further provision about safeguarders. 

(2) Regulations under this section may in particular make provision for or in connection 
with— 5 

(a) imposing additional requirements on safeguarders, 

(b) conferring additional powers (including rights of appeal) on safeguarders.> 

Ken Macintosh 
 

16A As an amendment to amendment 16, line 7, at end insert— 

 <(  ) the termination of safeguarders’ appointments.> 

Section 39 

Adam Ingram 
 

17 In section 39, page 12, line 19, at end insert <person with parental responsibilities for the child or 
other person specified in the direction,> 

Adam Ingram 
 

18 In section 39, page 12, leave out lines 20 and 21 

Section 41 

Adam Ingram 
 

19 In section 41, page 13, line 3, leave out from beginning to <order> in line 4 and insert <As soon 
as practicable after the making of a child protection order, the applicant must give notice> 

Section 50 

Ken Macintosh 
 

132 In section 50, page 16, line 22, leave out <6> and insert <10> 

Section 58 

Ken Macintosh 
 

133 In section 58, page 20, leave out lines 8 to 10 and insert <that a section 65 ground applies.> 
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Section 59 

Ken Macintosh 
 

134 In section 59, page 20, leave out lines 15 to 17 and insert <that a section 65 ground applies.> 

Section 65 

Adam Ingram 
 

135 In section 65, page 23, line 28, leave out <is of school age and> 

Section 66 

Ken Macintosh 
 

136* In section 66, page 25, line 4, leave out from <authority’s> to end of line 6 and insert <authority 
providing (or making arrangements for the provision by another person or body of) advice, 
guidance and assistance to the child and the child’s family in accordance with Chapter 1 of Part 2 
of the 1995 Act (support for children and their families), 

(b) such other person or body as may be specified by the Scottish Ministers by order 
for the purposes of this subsection, with a view to that person or body providing 
advice, guidance and assistance to the child and the child’s family.> 

Section 80 

Adam Ingram 
 

137 In section 80, page 30, line 17, leave out <or a children’s hearing>  

Adam Ingram 
 

138 In section 80, page 30, line 19, leave out <or children’s hearing> 

Adam Ingram 
 

139 In section 80, page 30, line 21, leave out <or children’s hearing> 

Adam Ingram 
 

140 In section 80, page 30, line 22, leave out <they consider> and insert <it considers> 

Adam Ingram 
 

141 In section 80, page 30, line 24, leave out <or children’s hearing> 

Adam Ingram 
 

20 In section 80, page 31, line 1, at end insert— 

<(5) The Scottish Ministers may by order— 

(a) amend subsection (3), 
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(b) in consequence of provision made under paragraph (a), make such other 
amendments as appear to the Scottish Ministers to be necessary or expedient to— 

(i) section 41, 

(ii) section 46, 

(iii) section 49, 

(iv) this section, 

(v) section 136A. 

(6) An order under subsection (5) is subject to the affirmative procedure.> 

Adam Ingram 
 

142 In section 80, page 31, line 1, at end insert— 

<(  ) Where, by virtue of section 79(3), the children’s hearing is to determine the relevant 
person claim, references in subsections (2) to (4) (other than paragraph (ba) of 
subsection (4)) to the pre-hearing panel are to be read as references to the children’s 
hearing.> 

Section 80A 

Adam Ingram 
 

21 In section 80A, page 31, line 7, leave out <by virtue of this section or section 29> 

Section 100 

Adam Ingram 
 

22 In section 100, page 33, line 22, leave out <under Part 10 relating> and insert <made by virtue of 
section 89(1)(a) or 93(2)(a) in relation> 

Adam Ingram 
 

23 In section 100, page 33, line 24, at beginning insert <where the order has not been extended under 
section 103 or 103A,> 

Adam Ingram 
 

24 In section 100, page 33, line 25, at end insert— 

<(  ) where the order has been extended (or extended and varied) under section 103 or 
103A, the expiry of the period of 22 days beginning on the day on which the order 
is extended.> 

Section 83 

Adam Ingram 
Supported by: Ken Macintosh 
 

25 Leave out section 83 
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Section 85 

Adam Ingram 
 

26 In section 85, page 36, line 28, leave out subsection (1) and insert— 

<(1) This section applies where— 

(a) each ground specified in the statement of grounds is accepted, or 

(b) at least one of the grounds specified in the statement of grounds is accepted and 
the grounds hearing considers that it is appropriate to make a decision on whether 
to make a compulsory supervision order on the basis of the ground or grounds that 
have been accepted.> 

Adam Ingram 
 

27 In section 85, page 36, line 37, at end insert— 

<(  ) In subsection (1), “accepted” means accepted by the child and (subject to sections 73 
and 74) each relevant person in relation to the child.> 

Section 86 

Adam Ingram 
 

28 Leave out section 86 

Section 89 

Adam Ingram 
 

29 In section 89, page 37, line 22, at end insert— 

<(Z1) This section applies where— 

(a) at least one of the grounds specified in the statement of grounds is accepted but 
the grounds hearing does not consider that it is appropriate to make a decision on 
whether to make a compulsory supervision order on the basis of the ground or 
grounds that have been accepted, or 

(b) none of the grounds specified in the statement of grounds is accepted.> 

 

Adam Ingram 
 

30 In section 89, page 37, line 39, at end insert— 

<(  ) In subsection (Z1), “accepted” means accepted by the child and (subject to sections 73 
and 74) each relevant person in relation to the child.> 

Adam Ingram 
 

31 In section 89, page 37, line 39, at end insert— 

<(  ) An interim compulsory supervision order made under subsection (4) may not include a 
measure of the kind mentioned in section 97(2)(f)(i).> 
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Section 90 

Adam Ingram 
 

32 Leave out section 90 

Section 95A 

Adam Ingram 
 

33 In section 95A, page 38, line 32, leave out subsection (3) 

Section 96 

Adam Ingram 
 

34 In section 96, page 39, line 8, leave out <supervision treatment> and insert <compulsory 
supervision> 

Adam Ingram 
 

35 In section 96, page 39, line 9, leave out <supervision treatment> and insert <compulsory 
supervision> 

After section 96 

Adam Ingram 
 

36 After section 96, insert— 

<Application of Part where compulsory supervision order in force 

Application of Part 9 where compulsory supervision order in force 

(1) This Part has effect in relation to a child mentioned in subsection (2) with the 
modifications set out in subsections (3) to (6). 

(2) The child is a child in relation to whom a compulsory supervision order is in force. 

(3) References to a decision on whether to make a compulsory supervision order are to be 
read as references to a decision on whether to review the compulsory supervision order. 

(4) Section 85 applies as if for subsections (2) and (3) there were substituted— 

“(2) The grounds hearing is to be treated as if it were a hearing to review the 
compulsory supervision order (and sections 135, 136 and 136A apply 
accordingly).” 

(5) References to an interim compulsory supervision order are to be read as references to an 
interim variation of the compulsory supervision order. 

(6) Section 96(3) does not apply.> 
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Section 103 

Adam Ingram 
 

37 In section 103, page 39, line 30, leave out subsection (5) 

Section 103A 

Adam Ingram 
 

38 In section 103A, page 40, line 9, leave out subsection (5) 

Section 103B 

Adam Ingram 
 

39 In section 103B, page 40, line 19, leave out <under this Part relating> and insert <by virtue of 
section 89(1)(a) or 93(2)(a) in relation> 

Adam Ingram 
 

143 In section 103B, page 40, line 22, after <necessary> insert <as a matter of urgency> 

Adam Ingram 
 

40 In section 103B, page 40, line 25, leave out subsection (3) 

Section 108 

Adam Ingram 
 

41 Leave out section 108 

Section 111 

Adam Ingram 
 

42 In section 111, page 43, line 1, leave out <the Principal Reporter makes an application> and 
insert <an application is made> 

Adam Ingram 
 

43 In section 111, page 43, line 5, leave out <a compulsory supervision order should be made> and 
insert <any ground to which the application relates applies> 

Adam Ingram 
 

44 In section 111, page 43, line 8, leave out subsection (3) and insert— 
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<(3A) If one or more grounds were accepted at the grounds hearing which directed the 
Principal Reporter to make the application, the Principal Reporter must arrange a 
children’s hearing to decide whether to make a compulsory supervision order in relation 
to the child. 

(3B) If none of the grounds was accepted at the grounds hearing, any interim compulsory 
supervision order or warrant to secure attendance which is in force in relation to the 
child ceases to have effect on the withdrawal of the application.> 

Section 112 

Adam Ingram 
 

45 Leave out section 112 

Section 113 

Adam Ingram 
 

46 In section 113, page 43, line 19, leave out from <that> to end of line 20 and insert <an application 
made by virtue of section 89(1)(a) or 93(2)(a).> 

Adam Ingram 
 

47 In section 113, page 43, line 21, at beginning insert <If subsection (2B) applies,> 

Adam Ingram 
 

48 In section 113, page 43, line 22, at end insert— 

<(2A) In any other case, the sheriff must— 

(a) dismiss the application, and 

(b) discharge the referral to the children’s hearing. 

(2B) This subsection applies if— 

(a) the sheriff determines that one or more grounds to which the application relates 
are established, or 

(b) one or more other grounds were accepted at the grounds hearing which directed 
the Principal Reporter to make the application. 

(2C) In subsection (2B)(b), “accepted” means accepted by the child and (subject to sections 
73 and 74) each relevant person in relation to the child.> 

Adam Ingram 
 

49 In section 113, page 43, line 23, leave out subsections (3) to (5) 

After section 113 

Adam Ingram 
 

50 After section 113, insert— 
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<Determination: power to make interim compulsory supervision order etc. 

(1) This section applies where the sheriff directs the Principal Reporter to arrange a 
children’s hearing to decide whether to make a compulsory supervision order in relation 
to the child. 

(2) Subsection (3) applies if immediately before the hearing at which the sheriff determined 
the application made by virtue of section 89(1)(a) or 93(2)(a) an interim compulsory 
supervision order was not in force in relation to the child. 

(3) If the sheriff is satisfied that the nature of the child’s circumstances is such that for the 
protection, guidance, treatment or control of the child it is necessary as a matter of 
urgency that an interim compulsory supervision order be made, the sheriff may make an 
interim compulsory supervision order in relation to the child. 

(4) Subsection (5) applies if immediately before the hearing at which the sheriff determined 
the application made by virtue of section 89(1)(a) or 93(2)(a) an interim compulsory 
supervision order was in force in relation to the child. 

(5) If the sheriff is satisfied that the nature of the child’s circumstances is such that for the 
protection, guidance, treatment or control of the child it is necessary that a further 
interim compulsory supervision order be made, the sheriff may make a further interim 
compulsory supervision order in relation to the child. 

(6) If the sheriff is satisfied that there is reason to believe that the child would not otherwise 
attend the children’s hearing, the sheriff may grant a warrant to secure attendance. 

(7) If the sheriff makes an interim compulsory supervision order under subsection (3) or (5) 
specifying that the child is to reside at a place of safety, the children’s hearing must be 
arranged to take place no later than the third day after the day on which the child begins 
to reside at the place of safety.> 

Section 115A 

Adam Ingram 
 

51 In section 115A, page 44, line 22, after second <is> insert <still> 

Adam Ingram 
 

52 In section 115A, page 44, line 25, at end insert— 

<(  ) If the sheriff is satisfied that there is reason to believe that the child would not otherwise 
attend the hearing, the sheriff may grant a warrant to secure attendance.> 

Section 117 

Adam Ingram 
 

53 In section 117, page 45, line 19, leave out from beginning to <otherwise,> in line 21 

Section 118 

Adam Ingram 
 

54 In section 118, page 45, leave out line 36 and insert— 
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<(  ) If a compulsory supervision order that is in force in relation to the person who is the 
subject of the grounds determination was in force at the time of the grounds 
determination, the sheriff must require a review of the compulsory supervision order. 

(  ) In any other case, the sheriff must—> 

Adam Ingram 
 

55 In section 118, page 45, line 37, leave out <effect> and insert <force> 

Section 119 

Adam Ingram 
 

56 In section 119, page 46, line 15, leave out from beginning to <otherwise,> in line 17 

After section 119 

Adam Ingram 
 

57 After section 119, insert— 

<Application of Part where compulsory supervision order in force 

Application of Part 10 where compulsory supervision order in force 

(1) This Part has effect in relation to a child mentioned in subsection (2) with the 
modifications set out in subsections (3) to (5). 

(2) The child is a child in relation to whom a compulsory supervision order is in force. 

(3) References to an interim compulsory supervision order are to be read as references to an 
interim variation of the compulsory supervision order. 

(4) References to the sheriff directing the Principal Reporter to arrange a children’s hearing 
to decide whether to make a compulsory supervision order in relation to the child are to 
be read as references to the sheriff requiring a review of the compulsory supervision 
order. 

(5) Sections 103 and 103A do not apply.> 

Section 120 

Adam Ingram 
 

58 In section 120, page 46, line 30, after <85(2),> insert <111(3A),> 

Section 121 

Adam Ingram 
 

59 In section 121, page 47, line 10, at end insert— 

<(  ) Subsection (2) applies if immediately before the children’s hearing which takes place 
under section 120 an interim compulsory supervision order was not in force in relation 
to the child.> 
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Adam Ingram 
 

60 In section 121, page 47, line 14, at end insert— 

<(2A) Subsection (2B) applies if immediately before the children’s hearing which takes place 
under section 120 an interim compulsory supervision order was in force in relation to 
the child. 

(2B) If the children’s hearing is satisfied that the nature of the child’s circumstances is such 
that for the protection, guidance, treatment or control of the child it is necessary that a 
further interim compulsory supervision order be made, the children’s hearing may make 
a further interim compulsory supervision order in relation to the child.>  

After section 122A 

Christina McKelvie 
 

61 After section 122A, insert— 

<Children’s advocacy services 

(1) This section applies where a children’s hearing is held in relation to a child by virtue of 
this Act. 

(2) The chairing member of the children’s hearing must inform the child of the availability 
of children’s advocacy services. 

(3) The chairing member need not comply with subsection (2) if, taking account of the age 
and maturity of the child, the chairing member considers that it would not be appropriate 
to do so. 

(4) The Scottish Ministers may by regulations make provision for or in connection with— 

(a) the provision of children’s advocacy services, 

(b) qualifications to be held by persons providing children’s advocacy services, 

(c) the training of persons providing children’s advocacy services, 

(d) the payment of expenses, fees and allowances by the Scottish Ministers to persons 
providing children’s advocacy services. 

(5) The Scottish Ministers may enter into arrangements (contractual or otherwise) with any 
person other than a local authority, CHS or SCRA for the provision of children’s 
advocacy services. 

(6) Regulations under this section are subject to the affirmative procedure. 

(7) In this section, “children’s advocacy services” means services of support and 
representation provided for the purposes of assisting a child in relation to the child’s 
involvement in a children’s hearing.> 

Section 124A 

Adam Ingram 
 

62 In section 124A, page 48, line 33, after <order> insert <, an interim variation of a compulsory 
supervision order> 
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Adam Ingram 
 

63 In section 124A, page 48, leave out line 38 

Adam Ingram 
 

64 In section 124A, page 48, line 38, at end insert— 

<(1A) The Principal Reporter must arrange a children’s hearing for the purposes of reviewing 
the contact direction— 

(a) if an order mentioned in subsection (2) is in force, or 

(b) if requested to do so by an individual who claims that the conditions specified for 
the purposes of this paragraph in an order made by the Scottish Ministers are 
satisfied in relation to the individual.> 

Adam Ingram 
 

65 In section 124A, page 49, line 6, leave out subsection (3) 

Adam Ingram 
 

66 In section 124A, page 49, line 9, at end insert— 

<(  ) If a children’s hearing arranged by virtue of subsection (1A)(b) considers that the 
conditions specified for the purposes of that subsection are not satisfied in relation to the 
individual, the children’s hearing must take no further action.> 

Adam Ingram 
 

67 In section 124A, page 49, line 10, at beginning insert <In any other case,> 

Adam Ingram 
 

68 In section 124A, page 49, line 16, leave out <(3)> and insert <(1A)> 

Section 133 

Adam Ingram 
 

69 In section 133, page 52, line 30, leave out <sections 117, 119,> and insert— 

<(i) sections 111, 113, 117 or 119 (all as modified by section (Application of 
Part 10 where compulsory supervision order in force)), 

(ii) sections 118,> 

Section 136 

Adam Ingram 
 

70 In section 136, page 54, line 6, at end insert— 
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<(  ) If the children’s hearing considers that the nature of the child’s circumstances is such 
that for the protection, guidance, treatment or control of the child it is necessary as a 
matter of urgency that the compulsory supervision order be varied, the children’s 
hearing may make an interim variation of the compulsory supervision order.> 

After section 136 

Adam Ingram 
 

71 After section 136, insert— 

<Interim variation of compulsory supervision order 

(1) In this Act, “interim variation”, in relation to a compulsory supervision order made in 
relation to a child, means a variation of the order having effect for the relevant period. 

(2) An interim variation may vary the order so that, instead of specifying a place or places 
at which the child is to reside under section 97(2)(a), the order specifies that the child is 
to reside at any place of safety away from the place where the child predominantly 
resides. 

(3) Section 97(5)(a) does not apply to the varied order. 

(4) In subsection (1), the “relevant period” means the period beginning with the variation of 
the order and ending with whichever of the following first occurs— 

(a) the next children’s hearing arranged in relation to the child, 

(b) the disposal by the sheriff of an application under Part 10 relating to the child, 

(c) a day specified in the variation, 

(d) the expiry of the period of 22 days beginning with the day on which the order is 
varied.> 

Section 140 

Adam Ingram 
 

72 In section 140, page 55, line 32, leave out from <the> to <order> in line 33 and insert 
<determining the review of a compulsory supervision order under section 135(3), it appears to the 
children’s hearing> 

Section 146 

Adam Ingram 
 

73 In section 146, page 59, line 20, leave out <compulsory supervision order> and insert <relevant 
order or warrant> 

Adam Ingram 
 

74 In section 146, page 59, line 21, leave out <compulsory supervision order> and insert <relevant 
order or warrant> 
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Adam Ingram 
 

75 In section 146, page 59, line 22, at end insert— 

<(  ) A relevant order or warrant is— 

(a) a compulsory supervision order, 

(b) an interim compulsory supervision order, 

(c) a medical examination order, 

(d) a warrant to secure attendance.> 

Section 148 

Adam Ingram 
 

76 In section 148, page 60, line 15, at end insert— 

<(  ) a decision to make an interim variation of a compulsory supervision order,> 

Adam Ingram 
 

77 In section 148, page 60, line 20, leave out <3 weeks> and insert <21 days> 

Section 149 

Adam Ingram 
 

78 Leave out section 149 

Section 151 

Karen Whitefield 
 

157 In section 151, page 61, line 20, leave out from <, and> to end of line 23 

Adam Ingram 
 

79 In section 151, page 61, line 34, after <order> insert <, interim variation> 

Adam Ingram 
 

80 In section 151, page 61, line 37, leave out from first <order> to end of line 38 and insert <interim 
compulsory supervision order or interim variation of a compulsory supervision order, or 

(e) grant a warrant to secure attendance.> 

Karen Whitefield 
 

158 In section 151, page 62, line 2, leave out <(1)(b) or> 
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Section 152 

Adam Ingram 
 

81 In section 152, page 62, line 9, at end insert— 

<(  ) make an interim variation of a compulsory supervision order,> 

Adam Ingram 
 

82 In section 152, page 62, line 14, after <order> insert <, variation> 

Section 155A 

Adam Ingram 
 

83 In section 155A, page 63, line 37, at end insert <, or 

(  ) the conditions specified for the purposes of section 124A(1A)(b) are satisfied.> 

Adam Ingram 
 

84 In section 155A, page 63, line 38, leave out <(Review of contact direction)(4)> and insert 
<124A(5)> 

Adam Ingram 
 

85 In section 155A, page 64, line 6, leave out <3 weeks> and insert <21 days> 

Section 157 

Adam Ingram 
 

86 In section 157, page 65, line 4, after <against> insert— 

<(a)> 

Adam Ingram 
 

87 In section 157, page 65, line 14, at end insert— 

<(b) a decision of the sheriff under section 103B to— 

(i) make an interim compulsory supervision order, 

(ii) make an interim variation of a compulsory supervision order. 

Adam Ingram 
 

88 In section 157, page 65, line 26, at end insert <or a decision of the sheriff of a type mentioned in 
subsection (1)(b),> 

Adam Ingram 
 

89 In section 157, page 65, line 30, at end insert— 

1405



 19

<(4A) Subsection (4B) applies in relation to— 

(a) an appeal against a determination by the sheriff of an application under section 
114(2) for review of a finding that a section 65 ground is established, 

(b) an appeal to the Court of Session against the sheriff principal’s decision in such an 
appeal. 

(4B) In subsection (3)(a) and (b)— 

(a) the references to the child are to the person in relation to whom the section 65 
ground was established (even if that person is no longer a child), 

(b) the reference to a relevant person in relation to the child includes a person who 
was, at the time the section 65 ground was established, a relevant person in 
relation to the child.> 

Adam Ingram 
 

90 In section 157, page 65, line 32, after <determination> insert <or decision appealed against> 

Section 158A 

Adam Ingram 
 

91 In section 158A, page 66, line 38, at end insert <, or 

(  ) the conditions specified for the purposes of section 124A(1A)(b) are satisfied.> 

Section 159 

Ken Macintosh 
 

144 In section 159, page 67, line 21, at end insert— 

<(  ) the child in respect of whom the duty is imposed,  

(  ) a person representing that child, 

(  ) a relevant person in relation to that child, 

(  ) a person representing that person.> 

Section 160 

Ken Macintosh 
 

145 In section 160, page 68, line 1, at end insert— 

<(1A) A person mentioned in subsection (1B) may appeal by stated case to the sheriff principal 
against the determination by the sheriff under section 159(6) of which local authority is 
the relevant local authority for a child. 

(1B) The persons are— 

(a) the child to whom the determination relates,  

(b) a person representing that child,  

(c) a relevant person in relation to that child, 
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(d) a person representing that person.> 

Section 161 

Adam Ingram 
 

92 In section 161, page 68, line 14, leave out from first <compulsory> to second <order> in line 15 
and insert <relevant order authorising the keeping of a child in a particular place (an “authorised 
place”)> 

Adam Ingram 
 

93 In section 161, page 68, line 18, leave out from beginning to <place> in line 24 and insert–– 

<(  ) by taking the child to the authorised place, 

(  ) where— 

(i) it is not reasonably practicable to take the child immediately to the 
authorised place, and 

(ii) the authorised place is not a place of safety, 

by taking the child to and detaining the child in a place of safety for as short a 
period of time as is practicable> 

Adam Ingram 
 

94 In section 161, page 68, line 25, at end insert— 

<(  ) In this section, “relevant order” means— 

(a) a child assessment order, 

(b) a child protection order, 

(c) an order under section 53, 

(d) a compulsory supervision order, 

(e) an interim compulsory supervision order, 

(f) a medical examination order.> 

Section 169 

Adam Ingram 
 

95 In section 169, page 75, line 20, leave out <, 90> 

Section 170 

Margaret Smith 
 

146 In section 170, page 77, line 6, at end insert— 

<(  ) obtaining the views of the child to whom a children’s hearing relates,> 
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Adam Ingram 
 

96 In section 170, page 77, line 18, at end insert— 

<(  ) Rules containing provision of the type mentioned in subsection (2)(za) are subject to the 
affirmative procedure.> 

Jamie Stone (on behalf of the Subordinate Legislation Committee) 
 

96A As an amendment to amendment 96, line 2, after <(2)(za)> insert <, (d), (e), (f), (h) or (k)> 

Margaret Smith 
 

147 In section 170, page 77, line 18, at end insert— 

<(  ) In making rules in pursuance of subsection (2)(g)(i), the Scottish Ministers must ensure 
that any views expressed by the child to whom a children’s hearing relates are reflected 
in a specified document.> 

Section 173 

Adam Ingram 
 

97 In section 173, page 78, line 17, leave out from beginning to end of line 2 on page 79 

After section 173 

Adam Ingram 
 

98 After section 173, insert— 

<Implementation of compulsory supervision orders: annual report 

Implementation of compulsory supervision orders: annual report 

(1) The National Convener must, as soon as is reasonably practicable after the end of each 
financial year, prepare and submit to the Scottish Ministers a report about 5 
implementation of compulsory supervision orders during the year— 

(a) in Scotland as a whole, and 

(b) in each local authority area. 

(2) The National Convener must give a copy of the report to each member of the Children’s 
Panel. 10 

(3) The Scottish Ministers must lay the report before the Scottish Parliament. 

(4) For the purposes of preparing the report, the National Convener may require each local 
authority to provide to the National Convener for each financial year— 

(a) information about— 

(i) the number of compulsory supervision orders for which the authority is the 15 
implementation authority, 

(ii) changes in the circumstances that led to the making of the orders, 

(iii) the ways in which children who are subject to the orders have been affected 
by them, and 
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(b) such other information relating to the implementation of the orders as the National 20 
Convener may require. 

(5) Information provided under subsection (4) must not identify (or enable the identification 
of) a particular child. 

(6) In this section, “financial year” has the meaning given by paragraph 23(3) of schedule 
1.>25 

Ken Macintosh 
 

98A As an amendment to amendment 98, line 18, leave out <children who are subject to the orders 
have> and insert <the overall wellbeing of children who are subject to the orders has> 

Section 176 

Ken Macintosh 
 

148 In section 176, page 81, line 22, after <represented> insert <(including through the making of oral 
submissions to the sheriff on the party’s behalf)> 

Section 177A 

Adam Ingram 
 

99 In section 177A, page 83, line 2, after <Act.> insert— 

<(1D) For the purposes of this Act, a person has also been given an alternative to 
prosecution in respect of an offence if (whether before or after the 
commencement of this section) in proceedings before a children’s hearing to 
which subsection (1E) applies— 

(a) a supervision requirement has been made or, as the case may be, varied 
or continued under the Children (Scotland) Act 1995 (“the 1995 Act”) in 
relation to the person, or 

(b) the referral to the children’s hearing has been discharged (whether 
wholly or in relation to the ground that the person committed the 
offence). 

(1E) This subsection applies to proceedings if the proceedings were taken in relation 
to the person on the ground (whether alone or with other grounds) that the 
person had committed the offence and— 

(a) the ground was accepted for the purposes of the 1995 Act by the person 
and, where necessary, the relevant person (as defined in section 93(2) of 
that Act), or 

(b) the ground was established, or deemed to have been established, for the 
purposes of that Act.> 

Adam Ingram 
 

100 In section 177A, page 83, line 3, leave out <and (1A)> and insert <, (1A) and (1D)> 
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Adam Ingram 
 

101 In section 177A, page 83, line 8, leave out <6> and insert <3> 

Adam Ingram 
 

102 In section 177A, page 83, line 13, at end insert— 

<(ab) in the case of— 

(i) a supervision requirement referred to in paragraph (a) of 
subsection (1D) of that section, the period of 3 months beginning 
on the day the supervision requirement is made or, as the case may 
be, varied or continued, or 

(ii) a discharge referred to in paragraph (b) of subsection (1D) of that 
section, the period of 3 months beginning on the day of the 
discharge,”.> 

Section 177B 

Adam Ingram 
 

103 In section 177B, page 83, line 19, leave out from second <of> to <(11)> in line 26 and insert <or 
(1D) of that Act which relates to an offence specified in an order made by the Scottish Ministers 
by statutory instrument, including any such alternative to prosecution which so relates and which 
is spent under Schedule 3 to that Act, 

(bb) a supervision requirement made in relation to a person by a 
children’s hearing under section 44 of the Social Work (Scotland) 
Act 1968 in the circumstances mentioned in subsection (6A) if the 
supervision requirement relates to an offence specified in an order 
under paragraph (ba), 

(bc) the discharge under section 43 of the Social Work (Scotland) Act 
1968 of the referral of a person to a children’s hearing in the 
circumstances mentioned in subsection (6A) if the discharge 
relates to an offence specified in an order under paragraph (ba),”, 
and 

(  ) after that subsection, insert— 

“(6A) The circumstances are— 

(a) the person was referred to the children’s hearing on the ground (whether 
alone or among other grounds) mentioned in section 32(2)(g) of the 
Social Work (Scotland) Act 1968 (commission of offence), and 

(b) the ground was accepted by the person and, where necessary, by the 
person’s parent or established to the satisfaction of the sheriff under 
section 42 of that Act. 

(6B) An order under paragraph (ba) of the definition of “relevant matter” in 
subsection (6) may specify an offence by reference to a particular degree of 
seriousness. 

(6C) A statutory instrument containing an order under paragraph (ba) of the 
definition of “relevant matter” in subsection (6)> 
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Ken Macintosh 
 

149 In section 177B, page 83, line 28, at end insert— 

<(13) On a summary application made by a person who has been given an alternative 
to prosecution of the type mentioned in paragraph (ba) of the definition of 
“relevant matter” in subsection (6) the sheriff may make an order that the 
alternative to prosecution is, from a date specified in the order, to cease to be 
regarded as a relevant matter for the purposes of this section. 

(14) The sheriff may make an order only if the sheriff is satisfied that the person 
does not pose a substantial risk— 

(a) to any other person,  

(b) of reoffending.  

(15) An application under subsection (13) must be made to a sheriff in whose 
sheriffdom the person resides. 

(16) For the purposes of subsection (13), a person may not make an application 
until whichever of the following first occurs— 

(a) 1 year has elapsed from the day on which the ground referred to in 
section 8B(1B) of the Rehabilitation of Offenders Act 1974 (c.53) was 
accepted, established or, as the case may be, treated as established, 

(b) the person becomes 18 years of age. 

(17) The relevant chief constable must be notified of an application under 
subsection (13). 

(18) The decision of the sheriff on an application under subsection (13) may be 
appealed to the sheriff principal within 21 days of the decision. 

(19) The sheriff principal’s decision on an appeal under subsection (18) is final.  

(20) In this section “the relevant chief constable” means the chief constable of the 
police force for the area in which the applicant resides.”.> 

After section 177C 

Adam Ingram 
 

104 After section 177C, insert— 

<Orders made outwith Scotland 

Effect of orders made outwith Scotland 

(1) The Scottish Ministers may by regulations make provision for a specified non-Scottish 
order which appears to them to correspond to a compulsory supervision order to have 
effect as if it were such an order. 

(2) Regulations under subsection (1)— 

(a) may provide that a non-Scottish order is to have such effect only— 

(i) in specified circumstances, 

(ii) for specified purposes, 
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(b) may modify the following enactments in their application by virtue of the 
regulations to a non-Scottish order— 

(i) the Social Work (Scotland) Act 1968, 

(ii) this Act, 

(c) are subject to affirmative procedure. 

(3) In this section— 

 “non-Scottish order” means an order made by a court in England and Wales or in 
Northern Ireland, 

 “specified” means specified in the regulations.> 

After section 183 

Karen Whitefield 
 

150 After section 183, insert— 

<Super-affirmative procedure 

(1) Subsections (2) to (6) apply where subordinate legislation under this Act is subject to 
the super-affirmative procedure. 

(2) The subordinate legislation must not be made unless a draft of the statutory instrument 
containing the subordinate legislation has been laid before, and approved by resolution 
of, the Scottish Parliament. 

(3) Before laying a draft instrument before the Parliament under subsection (2), the Scottish 
Ministers must consult— 

(a) persons who are under 21 years of age, and 

(b) such other persons as they consider appropriate. 

(4) For the purposes of such a consultation, the Scottish Ministers must— 

(a) lay a copy of the proposed draft instrument before the Parliament, 

(b) send a copy of the proposed draft instrument to any person to be consulted under 
subsection (3), and 

(c) have regard to any representations about the proposed draft instrument that are 
made to them within 60 days of the date on which the copy of the proposed draft 
instrument is laid before the Parliament. 

(5) In calculating any period of 60 days for the purposes of subsection (4)(c), no account is 
to be taken of any time during which the Parliament is dissolved or is in recess for more 
than 4 days. 

(6) When laying a draft instrument before the Parliament under subsection (2), the Scottish 
Ministers must also lay before the Parliament an explanatory document giving details 
of— 

(a) the consultation carried out under subsection (3), 

(b) any representations received as a result of the consultation, and 

(c) the changes (if any) made to the proposed draft instrument as a result of those 
representations.> 
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Section 184 

Robin Harper 
 

105 In section 184, page 94, line 6, leave out <16> and insert <18> 

Adam Ingram 
 

151 In section 184, page 94, line 6, at end insert <(but subject to subsections (2) to (6))> 

Robin Harper 
 

106 In section 184, page 94, line 7, leave out subsections (2) to (6) 

Adam Ingram 
 

152 In section 184, page 94, line 7, leave out subsection (2) and insert— 

<(2) In paragraph (o) of section 65(2) and the other provisions of this Act in their application 
in relation to that paragraph, “child” means a person who is of school age.> 

Section 185 

Adam Ingram 
 

107 In section 185, page 95, line 18, leave out from <as> to end of line 21 

Section 187 

Adam Ingram 
 

108 In section 187, page 96, line 26, at end insert— 

 <“interim variation”, in relation to a compulsory supervision order, has the 
meaning given by section (Interim variation of compulsory supervision order),> 

Schedule 1 

Adam Ingram 
 

109 In schedule 1, page 101, leave out lines 15 to 20 and insert— 

<(  ) CHS must take reasonable steps to involve persons who are under 21 years of age in the 
process for selection of a person for appointment or reappointment under this 
paragraph.> 

Elizabeth Smith 
Supported by: Adam Ingram 
 

110 In schedule 1, page 103, line 24, leave out paragraph 12 and insert— 

<12 (1) The National Convener must establish and maintain a committee (to be known as an 
area support team) for each area that the National Convener designates for the purposes 
of this paragraph. 
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(2) An area designated under sub-paragraph (1) is to consist of one or more local authority 
areas. 

(3) Before establishing an area support team, the National Convener must obtain the 
consent of each constituent authority. 

(4) The National Convener must appoint as members of an area support team— 

(a) one person nominated by each constituent authority (if the authority chooses to 
make a nomination), 

(b) such other persons nominated by constituent authorities as the National Convener 
considers appropriate, 

(c) a member of the Children’s Panel who lives or works in the area of the area 
support team, and 

(d) sufficient other persons so that the number of members nominated by a local 
authority is no more than one third of the total number of members.  

(5) An area support team may not include the Principal Reporter or a member or employee 
of SCRA. 

(6) An area support team may establish sub-committees consisting of persons who are 
members of the area support team. 

(7) In this paragraph and paragraphs 12A and 13 “constituent authority”, in relation to an 
area support team (or a proposed area support team), means a local authority whose area 
falls within the area of the area support team. 

 

Transfer of members from CPACs 

12A(1) This paragraph applies where the National Convener establishes an area support team 
under paragraph 12(1). 

(2) The National Convener must notify each relevant CPAC member of the National 
Convener’s intention to transfer the member to the area support team. 

(3) A notice under sub-paragraph (2) must state that the relevant CPAC member will 
become a member of the area support team unless the member notifies the National 
Convener within 28 days of receiving the notice that the person does not wish to become 
a member of the area support team. 

(4) A relevant CPAC member is a person who— 

(a) at the time of the establishment of the area support team, is a member of a 
Children’s Panel Advisory Committee whose area falls wholly within the area of 
the area support team, and 

(b) was nominated as such by the Scottish Ministers (or, as the case may be, by the 
Secretary of State) under paragraph 3 or 4(a) of Schedule 1 to the 1995 Act. 

(5) The National Convener must appoint each relevant CPAC member as a member of the 
area support team unless the member notifies the National Convener in accordance with 
sub-paragraph (3). 

(6) On appointment as a member of the area support team under sub-paragraph (5), a 
relevant CPAC member ceases to be a member of the Children’s Panel Advisory 
Committee. 

(7) In this paragraph— 
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 “area”, in relation to a Children’s Panel Advisory Committee, means the area of 
the local authority (or authorities) which formed the Children’s Panel Advisory 
Committee, 

“Children’s Panel Advisory Committee” includes a joint advisory committee 
within the meaning of paragraph 8 of Schedule 1 to the 1995 Act.> 

Elizabeth Smith 
Supported by: Adam Ingram 
 

111 In schedule 1, page 103, line 40, at end insert— 

<(Z1) An area support team is to carry out for its area the functions conferred on the National 
Convener by section 6.> 

Elizabeth Smith 
Supported by: Adam Ingram 
 

112 In schedule 1, page 104, leave out line 1 

Elizabeth Smith 
Supported by: Adam Ingram 
 

113 In schedule 1, page 104, line 9, leave out from beginning to <function> in line 10 and insert <A 
function to be carried out by an area support team by virtue of sub-paragraph (Z1) or (1)> 

Elizabeth Smith 
Supported by: Adam Ingram 
 

114 In schedule 1, page 104, line 12, after <sub-paragraph> insert <(Z1) or> 

Elizabeth Smith 
Supported by: Adam Ingram 
 

115 In schedule 1, page 104, line 13, leave out <delegated under that sub-paragraph> and insert 
<mentioned in those sub-paragraphs> 

Elizabeth Smith 
Supported by: Adam Ingram 
 

116 In schedule 1, page 104, line 14, leave out from <to> to end of line 16 and insert <must comply 
with a direction given to it by the National Convener about— 

(a) the carrying out of the functions mentioned in sub-paragraph (Z1), 

(b) the carrying out of a function delegated to it under sub-paragraph (1).> 

Schedule 2 

Elizabeth Smith 
Supported by: Adam Ingram 
 

117 In schedule 2, page 108, line 13, leave out from <must> to <for> in line 14 and insert <may train, 
or make arrangements for the training of,> 
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Ken Macintosh 
 

153 In schedule 2, page 108, line 14, at end insert— 

<(  ) The National Convener must take reasonable steps to involve persons who are under 25 
years of age and in respect of whom a children’s hearing has been held in the 
development and delivery of training under sub-paragraph (1).> 

Margaret Smith 
 

154 In schedule 2, page 108, line 14, at end insert–– 

<(  ) The National Convener must, in training (or making arrangements for the training of) 
panel members under sub-paragraph (1), have regard to the need to provide training on 
how panel members may best elicit the views of a child to whom a children’s hearing 
relates.> 

Schedule 3 

Adam Ingram 
 

118 In schedule 3, page 110, line 35, at end insert— 

<(  ) SCRA must take reasonable steps to involve persons who are under 21 years of age in 
the process for selection of a person for appointment under sub-paragraph (1).> 

Schedule 5 

Adam Ingram 
 

119 In schedule 5, page 121, line 16, at end insert— 

<Children (Scotland) Act 1995 (c.36) 

(1) The Children (Scotland) Act 1995 is amended as follows. 

(2) In section 12 (restrictions on certain decrees)— 

(a) in subsection (1), for “or 54 of this Act” substitute “of this Act or section 60 of the 
Children’s Hearings (Scotland) Act 2010”, 

(b) in subsection (2)(a), for “or 54 of this Act” substitute “of this Act or section 60 of 
the Children’s Hearings (Scotland) Act 2010”. 

(3) In section 16 (welfare of child and consideration of views)— 

(a) in subsection (1)— 

(i) the words  “a children’s hearing decide, or” are repealed, 

(ii) the words  “their or” are repealed, 

(b) in subsection (2), the words  “a children’s hearing or as the case may be” are 
repealed, 

(c) in subsection (3)— 

(i) for “(4)(a)(i) or (ii) or (b)” substitute “(4)”, 

(ii) the words “requirement or”, in both places where they occur, are repealed, 
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(iii) the words “the children’s hearing consider, or as the case may be” are 
repealed, 

(d) for subsection (4) substitute— 

“(4) The circumstances to which subsection (2) refers are that the sheriff is 
considering whether to make, vary or discharge an exclusion order.”, 

(e) in subsection (5)— 

(i) paragraph (a) is repealed, 

(ii) in paragraph (b), for “Chapters 1 to 3” substitute “Chapter 1 or 3”. 

(4) In section 17 (duty of local authority to child looked after by them)— 

(a) in subsection (6), for paragraph (b) substitute— 

“(b) who is subject to a compulsory supervision order or an interim 
compulsory supervision order and in respect of whom they are the 
implementation authority (within the meaning of the Children’s Hearings 
(Scotland) Act 2010);”, 

(b) subsection (6)(c) is repealed, 

(c) in subsection (6)(d), for “such responsibilities” substitute “responsibilities as 
respects the child”. 

(5) In section 19 (local authority plans for services for children)— 

(a) in subsection (2), after paragraph (a) insert— 

“(aa) the Children’s Hearings (Scotland) Act 2010;”, 

(b) in subsection (5)— 

(i) in paragraph (c), the words “appointed under section 127 of the Local 
Government etc. (Scotland) Act 1994” are repealed, 

(ii) for paragraph (d) substitute— 

“(d) the National Convener of Children’s Hearings Scotland;”. 

(6) In section 33 (effect of orders etc. made in different parts of the United Kingdom)— 

(a) in subsection (1)— 

(i) the words “or to a supervision requirement” are repealed, 

(ii) the words “or, as the case may be, as if it were a supervision requirement” 
are repealed, 

(b) in subsection (2)— 

(i) paragraph (b) is repealed, 

(ii) in the full-out, the words “or requirement” are repealed, 

(c) subsection (4) is repealed, 

(d) in subsection (5)(b), the words “or to a supervision requirement” are repealed, 

(e) in subsection (5)(c), the words “or to a supervision requirement” are repealed. 

(7) In section 38(4) (limited disapplication of certain enactments while child being provided 
with refuge), for “section 83 of this Act” substitute “section 164 of the Children’s 
Hearings (Scotland) Act 2010”. 
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(8) In section 75 (powers in relation to secure accommodation)— 

(a) in subsection (1)(b), for “supervision requirement” substitute “compulsory 
supervision order, interim compulsory supervision order, medical examination 
order or warrant to secure attendance (all within the meaning of the Children’s 
Hearings (Scotland) Act 2010)”, 

(b) after subsection (2) insert— 

“(2A) In subsection (2), “relevant person” has the meaning given by section 185 of 
the Children’s Hearings (Scotland) Act 2010 and includes a person deemed to 
be a relevant person by virtue of section 80(3), 155(4)(b) or 158(6) of that 
Act.”, and 

(c) for subsection (4) substitute— 

“(4) A child may not be kept in secure accommodation by virtue of regulations 
made under this section for a period exceeding 66 days from the day when the 
child was first taken to the secure accommodation.”. 

(9) In section 76(8) (making of child protection order instead of exclusion order)— 

(a) in paragraph (b), for “section 57 of this Act” substitute “Part 5 of the Children’s 
Hearings (Scotland) Act 2010”, 

(b) in the full-out— 

(i) for “an order under that section” substitute “a child protection order”, 

(ii) after “that” insert “Part”. 

(10) In section 93(1) (interpretation), in the definition of “children’s hearing”, for “section 
39(3); but does not include a business meeting arranged under section 64, of this Act” 
substitute “section 5 of the Children’s Hearings (Scotland) Act 2010”. 

(11) In section 93(2)(b) (meaning of “child”), for the definition of “child” substitute— 

 ““child” means— 

(i) in relation to section 75, a person under the age of 18 years, 

(ii) in relation to any other section, a person under the age of 16 
years;”.> 

Schedule 6 

Adam Ingram 
 

120 In schedule 6, page 122, line 20, at end insert— 

<Section 75(5).> 

Adam Ingram 
 

121 In schedule 6, page 122, line 39, leave out from <in> to end of line 40 and insert <in subsection 
(8), the words “44, 70(4), 74, 82, 83”; and subsection (10).> 
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Children’s Hearings (Scotland) Bill 
 

Groupings of Amendments for Stage 3 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

• the text of amendments to be debated at Stage 3, set out in the order in 
which they will be debated.  THIS LIST DOES NOT REPLACE THE 
MARSHALLED LIST, WHICH SETS OUT THE AMENDMENTS IN 
THE ORDER IN WHICH THEY WILL BE DISPOSED OF. 

 
 

Groupings of amendments 
 

Note: The time limits indicated are those set out in the timetabling motion to be 
considered by the Parliament before the Stage 3 proceedings begin.  If that motion is 
agreed to, debate on the groups above each line must be concluded by the time 
indicated, although the amendments in those groups may still be moved formally and 
disposed of later in the proceedings. The timings in relation to groups 1 to 17 relate to 
the time from the commencement of proceedings on the Bill on Wednesday 24 
November 2010 (expected to be approximately 3.55 pm), while the timings for groups 
18 to 26 relate to the time from the start of proceedings on the Bill on Thursday 25 
November 2010 (expected to be approximately 2.55 pm). 

 

WEDNESDAY 24 NOVEMBER 2010 

Group 1: Consultation with children and young people on the role and functions 
of the National Convener 
1, 2, 109, 118 

Group 2: Independence of children’s hearings 
3 

Group 3: Power to change the functions of the National Convener and Principal 
Reporter 
4, 122, 6, 123, 150 

Group 4: Monitoring, review and sharing of information 
5, 97, 98, 98A 

SP Bill 41A-G  Session 3 (2010) 
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Group 5: Interim compulsory supervision orders, application of Parts 9 and 10 
where compulsory supervision order already in force, grounds hearings and 
establishment of grounds by sheriffs 
124, 125, 126, 127, 128, 129, 130, 131, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 
36, 37, 38, 39, 143, 40, 42, 43, 44, 45, 46, 47, 48, 49, 50, 53, 54, 55, 56, 57, 58, 59, 
60, 62, 69, 70, 71, 76, 79, 80, 81, 82, 86, 87, 88, 90, 108 

 
Debate to end no later than 40 minutes after proceedings begin 

 

Group 6: Powers of sheriff when upholding decision of children’s hearing 
155, 157, 158 

Group 7: Minor and technical amendments 
7, 14, 17, 18, 19, 135, 137, 138, 139, 140, 141, 142, 34, 35, 72, 77, 84, 85, 89, 95, 
151, 152 

 
Notes on amendments in group 

 Amendment 152 is pre-empted by amendment 106 in group 23 

Group 8: Safeguarders 
8, 9, 10, 11, 11A, 13, 15, 156, 16, 16A, 21, 41, 78 

 
Debate to end no later than 1 hour 5 minutes after proceedings begin 

 

Group 9: Advocacy 
12, 61 

Group 10: Child protection orders: maximum duration 
132 

Group 11: Referral to children’s hearing: threshold 
133, 134 

Group 12: Principal Reporter’s power to refer other than to children’s hearing  
136 

 
Debate to end no later than 1 hour 35 minutes after proceedings begin 

 

Group 13: Relevant persons, deemed relevant persons and persons affected by 
contact directions 
20, 63, 64, 65, 66, 67, 68, 83, 91, 107 

Group 14: Child’s duty to attend review hearing 
51, 52 

Group 15: Secure accommodation: placement in other circumstances 
73, 74, 75 
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Group 16: Requirement imposed on local authority: child’s involvement in 
review and appeal 
144, 145 

Group 17: Enforcement of orders 
92, 93, 94 

 
Debate to end no later than 2 hours 5 minutes after proceedings begin 

 

THURSDAY 25 NOVEMBER 2010 

Group 18: Children’s hearings rules: views of the child 
146, 147 

Group 19: Children’s hearings rules: parliamentary procedure 
96, 96A 

Group 20: Representation before the sheriff by person who is neither an 
advocate nor a solicitor 
148 

Group 21: Rehabilitation of offenders and criminal record certificates 
99, 100, 101, 102, 103, 149 

Group 22: Effect of orders made outwith Scotland 
104 

 
Debate to end no later than 25 minutes after proceedings begin 

 

Group 23: Meaning of “child” 
105, 106 

 
Notes on amendments in group 

 Amendment 106 pre-empts amendment 152 in group 7 

Group 24: Area support teams 
110, 111, 112, 113, 114, 115, 116, 117 

Group 25: Training of panel members and potential panel members 
153, 154 

Group 26: Consequential amendments to the Children (Scotland) Act 1995 
119, 120, 121 

 
Debate to end no later than 50 minutes after proceedings begin 
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SP Bill 41A-ML (Supplement)  Session 3 (2010) 

 

1 

Children’s Hearings (Scotland) Bill 

 
Supplement to the Marshalled List of Amendments selected for 

Stage 3 

 
 

The following amendments (excluding amendment 150, which is reproduced below in marshalled 

order for ease of reference) have been lodged as manuscript amendments under Rule 9.10.6.  The 

Presiding Officer has agreed under that Rule that these amendments may be moved at the 

appropriate points during Stage 3 proceedings on the Children’s Hearings (Scotland) Bill. 

 

The amendments will all be debated as part of Group 3, which should now be read as follows: 

Group 3: Power to change the functions of the National Convener and Principal 

Reporter 

4, 122, 159, 6, 123, 160, 161, 150, 150A, 150B, 150C, 162 

Amendment 159 will be called immediately after amendment 122 (page 2 of the Marshalled List).  

Amendment 160 will be called immediately after amendment 123 (page 2 of the Marshalled List).  

Amendment 161 will be called immediately after amendment 104 (pages 24 and 25 of the 

Marshalled List).  Amendment 150 will be called immediately after amendment 161, with 

amendments 150A, 150B and 150C then being called in the order shown below.  Amendment 162 

will be called immediately after amendment 108 (page 26 of the Marshalled List). 

 

Section 10 

Adam Ingram 
 

159 In section 10, page 3, line 12, at end insert <(other than an order under subsection (1)(e), which is 

subject to the affirmative procedure)> 

Section 17 

Adam Ingram 
 

160 In section 17, page 4, line 24, at end insert <(other than an order under subsection (1)(e), which is 

subject to the affirmative procedure)> 

Section 181 

Adam Ingram 
 

161 In section 181, page 93, line 26, after <procedure> insert <or the super-affirmative procedure> 

After section 183 

Karen Whitefield 
 

150 After section 183, insert— 
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<Super-affirmative procedure 

(1) Subsections (2) to (6) apply where subordinate legislation under this Act is subject to 

the super-affirmative procedure. 

(2) The subordinate legislation must not be made unless a draft of the statutory instrument 5 

containing the subordinate legislation has been laid before, and approved by resolution 

of, the Scottish Parliament. 

(3) Before laying a draft instrument before the Parliament under subsection (2), the Scottish 

Ministers must consult— 

(a) persons who are under 21 years of age, and 10 

(b) such other persons as they consider appropriate. 

(4) For the purposes of such a consultation, the Scottish Ministers must— 

(a) lay a copy of the proposed draft instrument before the Parliament, 

(b) send a copy of the proposed draft instrument to any person to be consulted under 

subsection (3), and 15 

(c) have regard to any representations about the proposed draft instrument that are 

made to them within 60 days of the date on which the copy of the proposed draft 

instrument is laid before the Parliament. 

(5) In calculating any period of 60 days for the purposes of subsection (4)(c), no account is 

to be taken of any time during which the Parliament is dissolved or is in recess for more 20 

than 4 days. 

(6) When laying a draft instrument before the Parliament under subsection (2), the Scottish 

Ministers must also lay before the Parliament an explanatory document giving details 

of— 

(a) the consultation carried out under subsection (3), 25 

(b) any representations received as a result of the consultation, and 

(c) the changes (if any) made to the proposed draft instrument as a result of those 

representations.>

Adam Ingram 
 

150A As an amendment to amendment 150, line 10, at beginning insert <such> 

Adam Ingram 
 

150B As an amendment to amendment 150, line 10, after <age> insert <as they consider appropriate> 

Adam Ingram 
 

150C As an amendment to amendment 150, line 14, leave out from beginning to <(3),> in line 15 and 

insert— 

<(b)  publish in such manner as the Scottish Ministers consider appropriate a copy of 

the proposed draft instrument,> 
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Section 187 

Adam Ingram 
 

162 In section 187, page 97, line 36, at end insert— 

 <“super-affirmative procedure” is to be construed in accordance with section 

(Super-affirmative procedure),> 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Vol. 4, No. 35 Session 3  

Meeting of the Parliament 

Wednesday 24 November 2010 

 

Business Motion: Bruce Crawford, on behalf of the Parliamentary Bureau, moved 
S3M-7476—That the Parliament agrees that, during Stage 3 of the Children’s 
Hearings (Scotland) Bill— 

(a) debate on the groups of amendments specified below in relation to 
Wednesday 24 November 2010 and Thursday 25 November 2010 shall, 
subject to Rule 9.8.4A, be brought to a conclusion by the time limits indicated 
for each of those days; 

(b) each time limit specified in relation to Wednesday 24 November 2010 shall 
be calculated from the beginning of proceedings on the Bill on that day and 
each time limit specified in relation to Thursday 25 November 2010 shall be 
calculated from the beginning of proceedings on the Bill on that day; and 

(c) all time limits shall exclude any period when other business is under 
consideration or when a meeting of the Parliament is suspended (other than a 
suspension following the first division in relation to the Bill on each day being 
called) or otherwise not in progress: 

Wednesday 24 November 2010 

Groups 1 to 5: 40 minutes  

Groups 6 to 8: 1 hour 5 minutes 

Groups 9 to 12: 1 hour 35 minutes 

Groups 13 to 17: 2 hours 5 minutes 

Thursday 25 November 2010 

Groups 18 to 22: 25 minutes 

Groups 23 to 26: 50 minutes. 

The motion was agreed to. 
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Children’s Hearings (Scotland) Bill - Stage 3: The Bill was considered at Stage 3. 
 

The following amendments were agreed to (without division): 1, 2, 3, 122, 159, 
5, 123, 160, 124, 125, 126, 127, 128, 129, 7, 130, 131, 8, 9, 10, 11A, 11, 12, 
13, 14, 156, 16A, 16, 17, 18, 19, 135, 136, 137, 138, 139, 140, 141, 20, 142, 
21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 143, 
40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 55, 56, 57, 58, 59, 60, 
61, 62, 63, 64, 65, 66, 67, 68, 69, 70, 71, 72, 73, 74, 75, 76, 77, 78, 79, 80, 81, 
82, 83, 84, 85, 86, 87, 88, 89, 90, 91, 144, 92, 93, 94 and 95. 
 
The following amendments were agreed to (by division)— 
 
144 (For 60, Against 58, Abstentions 3) 
145 (For 60, Against 59, Abstentions 3) 
 
The following amendments were disagreed to (by division)— 
 
155 (For 60, Against 62, Abstentions 1) 
133 (For 39, Against 75, Abstentions 0) 
 
The following amendments were moved and, with the agreement of the 
Parliament, withdrawn: 4 and 132. 
 
The following amendments were not moved: 6, 15, 134, 157 and 158. 

 
The Parliament ended consideration of the Bill for the day, amendment 95 having 
been disposed of. 
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30767  24 NOVEMBER 2010  30768 
 

 

Children’s Hearings (Scotland) 
Bill: Stage 3 

16:00 
The Deputy Presiding Officer (Alasdair 

Morgan): The next item of business is stage 3 
proceedings on the Children’s Hearings (Scotland) 
Bill. Members should have the bill as amended at 
stage 2, which is Scottish Parliament bill 41A, the 
marshalled list, the groupings, which the Presiding 
Officer has agreed and, this time—members 
should listen because there is something slightly 
different—a supplement to the marshalled list, 
containing manuscript amendments lodged today 
that the Presiding Officer has agreed may be 
taken. The supplement also provides details about 
which groupings those amendments fall in. The 
division bell will sound and proceedings will be 
suspended for five minutes before the first 
division, for a voting period of 30 seconds. 

Section 1—The National Convener  

The Deputy Presiding Officer: We come to 
group 1. Amendment 1, in the name of the 
minister, is grouped with amendments 2, 109 and 
118.  

The Minister for Children and Early Years 
(Adam Ingram): The amendments deal with the 
appointment of the national convener and principal 
reporter and ensure the involvement of children 
and young people in the appointment process. We 
had planned to involve children and young people 
in the appointment of the first national convener 
through non-legislative means, but it was clear at 
stage 2 that the Education, Lifelong Learning and 
Culture Committee favoured provision in the bill to 
that effect and in respect of any subsequent 
national convener appointments.  

There were some technical issues with the 
amendments accepted by the committee at stage 
2. For example, they would have required 
consultation on the appointment with every person 
under the age of 18 in Scotland. I have therefore 
sought to make alternative provision. Amendment 
1 provides that ministers “must take reasonable 
steps” to involve children and young people up to 
the age of 21 in the selection of the first national 
convener. We have already had initial discussions 
with partners about how that will work in practice.  

Amendment 2 is consequential to amendment 1. 
Amendment 109 makes the same provision as 
amendment 1 in respect of children’s hearings 
Scotland, which will have responsibility for 
subsequent appointments or reappointments of 
national conveners.  

In making that provision in respect of the 
national convener, it is right to make the same 
provision in respect of the principal reporter. 
Amendment 118 provides for that and is supported 
by the Scottish Children’s Reporter Administration.  

I move amendment 1. 

The Deputy Presiding Officer: No other 
member has asked to speak—[Interruption.] 
Suddenly members have asked to speak.  

Ken Macintosh (Eastwood) (Lab): I was 
waiting too politely.  

I thank the minister for lodging the amendments. 
The committee discussed the issue at stage 2 and 
agreed specifically on the involvement of children 
in the appointment of the national convener. There 
was a series of amendments designed to put 
children at the heart of the children’s hearings 
process. I am happy to offer Labour’s support for 
the minister’s revising amendments. 

The minister was intending to lodge 
amendments on a related issue, which was to 
establish a reference group of children and young 
people. The committee discussed the matter 
between stage 2 and stage 3 and I believe that the 
minister has established a working group that can 
fulfil that purpose and that he intends to address 
those issues through regulations. I would welcome 
confirmation of that today. 

Karen Whitefield (Airdrie and Shotts) (Lab): 
Like Mr Macintosh, I welcome the amendments, 
which are based on a fundamental point that was 
raised consistently with the committee during its 
deliberations on the role of the new national 
convener. There has been some tension about the 
functions and role of the national convener. The 
stakeholders, who have been anxious at times, 
are a little more comfortable as we reach the end 
of our deliberations on the bill. 

It is important that all stakeholders are involved 
in our deliberations on the setting up of the new 
body, children’s hearings Scotland, and, in 
particular, on the national convener. The 
involvement of children in that role is vital and sets 
the tone for how the bill will improve things so that 
we not only listen to children’s experiences but 
reflect their concerns.  

Adam Ingram: I thank members for their 
support for the amendments and I confirm the 
points that Mr Macintosh made about a national 
reference group. I hope that we can take that 
matter forward in short course. 

Amendment 1 agreed to. 

Amendment 2 moved—[Adam Ingram]—and 
agreed to. 

After section 9 
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The Deputy Presiding Officer: We come to 
group 2. Amendment 3, in the name of Elizabeth 
Smith, is the only amendment in the group. I call 
Elizabeth Smith to speak to and move the 
amendment. 

Elizabeth Smith (Mid Scotland and Fife) 
(Con): There is a simple principle behind 
amendment 3—namely, the assurance that there 
will never be any facility for any person who 
occupies the office of national convener or of 
principal reporter to intervene to direct or guide the 
decision-making process of a children’s hearing. 

At stages 1 and 2, there was some debate 
around the definition of the legal advice that could 
be provided; in particular, about whether that could 
be interpreted as a facility to direct what ought to 
happen as opposed to a factual statement of the 
legal options and what could happen. There is, I 
suggest, a subtle difference between the two and 
it would not be appropriate for the national 
convener to be in too powerful a position when it 
comes to providing legal advice. 

If improving legal representation for children is 
one of the main objectives of the bill, it must 
ensure that there are appropriate checks and 
balances. That is why the independence that is 
enshrined in amendment 3 is crucial. I hope that 
members will support the amendment. 

I move amendment 3. 

Karen Whitefield: Throughout the committee’s 
deliberations on the bill, volunteers who serve on 
our children’s hearings panels every day told us 
that they thought that their independence was 
absolutely central to the fair and just operation of 
the children’s hearings system. They thought that 
that independence was vital in ensuring that the 
children and young people who appear in front of 
those panels had confidence in the system. 
Amendment 3 is a helpful addition that enshrines 
in statute the independence of children’s hearings 
panels. It is important that we put that on the 
record to ensure that there is confidence in the 
system in the years ahead. 

Adam Ingram: I support amendment 3, which 
makes clear the parameters of the powers of the 
national convener and the principal reporter in 
respect of a hearing. It supports and protects the 
independence of the hearing, which is a key 
principle of the bill and one that is demonstrated 
across all its provisions. 

Although the national convener has a statutory 
duty to provide independent advice to a hearing, 
the principal reporter also has the right to attend a 
hearing and can make submissions to the hearing. 
I welcome the fact that the amendment makes it 
clear that neither the national convener nor the 
principal reporter can guide or direct a hearing in 
the carrying out of any of its functions. 

Amendment 3 agreed to. 

Section 10—Power to change the National 
Convener’s functions 

The Deputy Presiding Officer (Trish 
Godman): We move to group 3. Amendment 4, in 
the name of the minister, is grouped with 
amendments 122, 159, 6, 123, 160, 161, 150, 
150A, 150B, 150C and 162. That includes the 
manuscript amendments. 

Adam Ingram: This group of amendments 
relates to the order-making powers under sections 
10 and 17. Those powers will enable the functions 
of the national convener, under section 10, and 
the principal reporter, under section 17, to be 
altered in the future and will enable ministers to 
specify the manner or period in which a function 
conferred on either person or party is to be carried 
out. The bill provides that those orders are to be 
subject to affirmative procedure. 

As members may recall, Ken Macintosh lodged 
an amendment at stage 2 that would have 
required ministers to consult widely prior to using 
the powers. The amendment was withdrawn on 
the basis that I would work with Mr Macintosh to 
prepare appropriate amendments for stage 3. I 
have subsequently lodged amendments 4 and 6, 
which require consultation with children, young 
people and others to take place, as appropriate, 
prior to the functions of the national convener and 
the principal reporter being amended or ministers 
specifying how and when a function is to be 
carried out. 

I believe that the amendments are in line with 
Kenneth Macintosh’s original amendment and 
make what I believe to be proportionate provision. 
I acknowledge the strength of concern about the 
use of the powers, particularly in relation to the 
national convener and the powers that could be 
bestowed on him or her. Karen Whitefield’s 
amendments 122, 123 and 150 seek to address 
that concern by making the powers subject to 
super-affirmative procedure, which would 
introduce a much greater level of scrutiny. I am 
content to accept the amendments, subject to the 
seven manuscript amendments, which I am 
grateful to the Presiding Officer for accepting for 
debate today. Those manuscript amendments do 
not change the substance of Karen Whitefield’s 
amendments or the parliamentary procedure that 
she proposes. Rather, they ensure that the pre-
consultation will be proportionate. For example, 
amendment 150C provides for the publication of 
draft orders, rather than for a draft order to be sent 
to every person in the country under the age of 21. 

I hope that the Parliament will accept my 
manuscript amendments along with Karen 
Whitefield’s amendments. If it does, there will no 
longer be a need for my amendments 4 and 6, and 
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I will seek leave to withdraw them at the 
appropriate time. 

For the moment, however, I move amendment 
4. 

Karen Whitefield: I am grateful to the minister 
for the discussions that he has had with me on this 
subject and the fact that we have been able to get 
some consensus on the issue. 

I lodged these amendments in an attempt to be 
helpful. Throughout the committee’s deliberations 
on the bill, there was a central concern around the 
role of the national convener. A number of 
concerns were expressed at stage 1 and stage 2. 
A change to the role of the convener might be 
necessary in the future—none of us can see into 
the future and, therefore, we cannot possibly 
envisage what might be appropriate at a later 
date. Equally, however, we need to ensure that all 
the stakeholders are confident that the changes 
are the right ones, that any change will be subject 
to full parliamentary scrutiny and that people will 
have an opportunity to be involved in the 
discussions about whether any changes are 
appropriate. That is why a number of panel chairs, 
reporters and a number of children’s organisations 
thought that the use of super-affirmative 
procedures to scrutinise any proposed changes 
would be appropriate. I am grateful to the minister 
for listening to those concerns. Labour will support 
my amendments and, I am happy to say, the 
minister’s manuscript amendments. 

Margaret Smith (Edinburgh West) (LD): I 
welcome the minister’s comments and his 
acceptance of Karen Whitefield’s amendments on 
super-affirmative procedure, even if it has meant 
that we must consider even more amendments. I 
believe that the minister had concerns about the 
possibility that the introduction of the method 
might lead to delay and might be an excessive 
response to the minor changes that were 
proposed. However, I believe on balance that, 
given the difficulties that we have had throughout 
the progress of the bill, and some of the concerns 
that have been raised about the functions of the 
national convener and the principal reporter, it is 
prudent to ensure that the Parliament has the 
ability to properly scrutinise and amend any 
proposals to change the functions of those two 
posts and to ensure that there is proper 
consultation with stakeholders, including young 
people. 

Several of the key stakeholders have had, and 
still retain, concerns about the provisions, and it is 
only right that the Parliament should undertake 
proper scrutiny of any changes, irrespective of 
who the responsible minister might be at that time.  

As Karen Whitefield says, we do not know what 
changes might be made in future, but we know 

that, by agreeing the amendments today, the 
Parliament will ensure that it and stakeholders 
have the opportunity to give proper scrutiny to any 
changes that are proposed. 

We will support the amendments, including the 
manuscript amendments.  

Bill Aitken (Glasgow) (Con): It has been 
apparent, not only from what the minister said 
today—which was confirmed by Karen 
Whitefield—but from my reading of the way in 
which this matter has progressed, that the issue of 
the national convener has not been without its 
sensitivities or, indeed, controversy. There is 
sound merit in Karen Whitefield’s amendment 122 
and it is pleasing that the minister recognises that. 
Subject to the withdrawal of amendment 4, which I 
am sure is forthcoming, the Scottish 
Conservatives will support the package of 
amendments. 

16:15 
Adam Ingram: It appears that we agree on the 

way forward on this issue, and I welcome that. On 
the basis that members will support Karen 
Whitefield’s amendment and my manuscript 
amendments, I seek leave to withdraw 
amendment 4. 

Amendment 4, by agreement, withdrawn. 

Amendment 122 moved—[Karen Whitefield]—
and agreed to. 

Amendment 159 moved—[Adam Ingram]—and 
agreed to. 

Section 11A—Monitoring and review 

The Deputy Presiding Officer: We move to 
group 4. Amendment 5, in the name of the 
minister, is grouped with amendments 97, 98 and 
98A. 

Adam Ingram: The feedback loop has been 
widely welcomed as a means of ensuring that 
panel members are better informed and better 
able to take decisions in the best interests of 
children. There has, however, been considerable 
discussion—including at stage 2—about exactly 
what it is for, what information should be gathered 
and what the bill should provide for. 

I am clear that the feedback loop should provide 
information for panel members on the actions 
taken by local authorities to implement supervision 
orders, the impact of those actions on children and 
the type of interventions that are working well. I 
believe that panel members will take progressively 
better decisions once they have access to that 
kind of information. 

In addition, the information should provide at a 
local level a tool to facilitate open and professional 

1429



30773  24 NOVEMBER 2010  30774 
 

 

discussion between panel members, local 
authorities and area support teams. Nationally, the 
information will allow the national convener to plan 
and develop training for panel members. If it is to 
work effectively, we need to strike the right 
balance between collecting useful information and 
placing new burdens on local authorities. 

It follows that I do not support the amendments 
to the feedback loop provisions that the committee 
accepted at stage 2. They would require the 
provision of quarterly feedback to all panel 
members on each supervision order that is put in 
place. We should think about that for a moment. 
There are around 13,000 children under 
compulsory supervision at present. To prepare 
four reports each year for each of them and to 
provide those reports to each of the three panel 
members would involve the production of more 
than 150,000 such reports each year, which I do 
not believe is proportionate. 

Even if reports were brief and were to be 
provided on a six or 12-monthly basis, there would 
still be tens of thousands of them, which would 
have a significant impact on the workload of social 
work departments and the delivery of services. 

Of even greater concern than the workload and 
bureaucracy that would be created is the amount 
of confidential information about children that 
would be flying around the system. It is clear that 
panel members need that information to take 
decisions at hearings, and there are safeguards in 
place to ensure that it is handled appropriately—
for example, panel members leave the papers with 
their reporters straight after the hearings. A whole 
new system of safeguards would be needed if they 
were to get more personal information as has 
been suggested. It is particularly concerning if the 
information is not directly related to the hearings 
that they are about to attend. 

It is worth noting that panel members do not 
want that information, and have expressed 
concern that the amendments that were accepted 
at stage 2 would 
“place an extraordinary bureaucratic burden on local 
authorities and divert precious resources away from child 
protection”. 

They recommend that the Parliament should 
delete those amendments, and that is what my 
amendment 97 proposes. In lodging it, however, I 
was conscious of the calls at stage 2 for the bill to 
contain more detail about the information to be 
collected through the feedback loop. I have sought 
to provide that through my amendment 98, which 
gives the national convener the power to collect 
information on the implementation and impact of 
supervision orders, to feed that information back to 
panel members annually on an anonymised and 
aggregated basis, and to lay it before the 

Parliament. I believe that that offers a reasonable 
and proportionate way forward. 

Ken Macintosh’s amendment 98A seeks to 
make it more explicit that the information that is 
gathered should include outcome data—that is, 
data on how the wellbeing of children has been 
affected. I see merit in that and I am happy to 
support his amendment. 

Amendment 5 would remove a provision that 
was contained in another amendment that was 
agreed to at stage 2. Section 11A requires 
children’s hearings Scotland to monitor and review 
the operation of the hearings system. There are 
clear links between that provision and the 
feedback loop in that both seek the gathering of 
information on how the system is working. Given 
the detail about the feedback loop that 
amendments 98 and 98A introduce and the 
information that they will allow to be collected, I do 
not believe that section 11A is required. 

I move amendment 5. 

Ken Macintosh: As several witnesses and 
members highlighted at stages 1 and 2, the 
feedback loop is one of the most important 
innovations or reforms that the Government is 
introducing under the bill because it offers the 
opportunity to focus on outcomes for children, 
rather than simply on the processes for dealing 
with them. Children in Scotland states in its 
briefing to members before today’s stage 3 
proceedings: 

“The most valuable contribution of this Bill to the 
improvement of Scotland’s landmark Children’s Hearings 
system ... would be to enshrine in law the duty to robustly 
gather, analyse and report the actual impacts of its 
decisions on the lives, life chances and well-being of our ... 
children”. 

At stage 2, the committee made it clear that we 
wanted greater clarity as to how the feedback loop 
would operate, and we agreed to two amendments 
on the issue—one that covered the gathering and 
dissemination of information at a national level and 
one that focused on feedback for individual panel 
members. I believe that we agreed to the latter 
amendment because many of us have heard from 
panel members who have complained about being 
kept in the dark as to the outcome of their 
decisions. I am sure that some of us have 
experience of cases where children have gone 
from one year to the next under a supposed 
compulsory supervision order but with no actual 
contact with social services. 

The purpose of the amendment was to highlight 
and focus attention on any improvements or lack 
of improvements to the welfare or wellbeing of the 
child. It was certainly not to overburden panel 
members with information or to overbureaucratise 
the hearings system. It is clear, however, that 
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many panel chairs and others are worried that that 
will be its effect. In addition, I would not claim that 
the amendment that we agreed to at stage 2 on 
the monitoring and sharing of information at a 
national level contained the only wording that 
would achieve that objective. 

Having taken advantage of the minister’s offer to 
discuss the issue further after stage 2, I am 
reassured that he shares the objective of using the 
feedback loop to improve outcomes for children 
who appear before the panel. Children in 
Scotland, which, along with the other children’s 
organisations, was pivotal in drawing attention to 
the issue and which drafted the stage 2 
amendments, has suggested, albeit reluctantly, 
that if we are to agree to the Government’s 
amendments in the group, we should further 
support amendment 98A to clarify that it is the 
wellbeing of children that is at the heart of our 
thinking. I welcome the minister’s comments on 
the Government’s support for amendment 98A. 

Panel members should be kept informed of the 
impact that their decisions have on the lives of the 
children who come before them. That will allow 
panel members to learn from their own 
experiences and the shared experience of others. 
I believe that amendment 98A will help to achieve 
that aim. For those reasons, I urge members to 
support all the amendments in the group. 

Elizabeth Smith: One of the most important 
messages that we received from many 
stakeholders in the children’s hearings system 
was about the need for better monitoring and 
sharing of relevant information, particularly when it 
comes to the implementation of compulsory 
supervision orders. The minister is correct to raise 
concerns about overburdening panel members 
and the possibility of sensitive information being 
too voluminous. The amendments in the group, 
particularly amendments 98 and 98A, ensure that 
the process will be much more transparent and 
rigorous and that it will provide panel members 
with relevant information about the circumstances 
of children who have been subject to compulsory 
supervision orders. The provision of an annual 
report will also be an important part of the process. 
We support the amendments. 

Margaret Smith: The feedback loop is one of 
the most important features of the bill and the 
discussion on the issue serves to remind us that 
we are striving to achieve a better children’s 
hearings system that delivers better outcomes for 
children. 

Throughout the process, some of us felt that 
panel members would benefit from more specific 
feedback on what actually happened to children 
and young people as a result of their decisions. Of 
course, some of those decisions have been 
agonised over, and panel members certainly put a 

great deal of time and effort into ensuring that they 
do the right thing. Constituents of mine who have 
volunteered their time to be panel members have 
told me that they sometimes felt that they just did 
not get what one would think of as reasonable 
feedback about the actual impact of their decisions 
and whether they had benefited the children and 
young people in question. 

As a result, I have always felt that feedback was 
important, not only to volunteer morale as part of 
an on-going support system but, more important, 
to the development of the system and, indeed, its 
volunteers, who need to know the effects of their 
decisions and have information about services and 
outcomes to ensure that they learn lessons about 
the effectiveness of particular interventions. Like 
many others, I believe that such a move will lead 
to better decision making. 

Evidence on the level of information sought 
differs. Some want more personalised 
information—I have to say that I was minded to go 
in that direction myself—while others are content 
with a more general amount of outcome data, 
information on whether local authorities have 
implemented orders and so on. However, the 
children’s panel chairs group is quite clear on the 
issue. In a letter to the minister today, it states that 
it remains opposed to the notion of individualised 
feedback for panel members and cites concerns 
about the impact on resources and confidentiality. 

Bearing that in mind and given that, for me, one 
of the major driving forces has been the best 
interests of panel members and their feelings 
about the system that they will have to implement, 
we will, on balance, support the Government’s 
amendments 97 and 98 alongside Mr Macintosh’s 
amendment 98A. We believe that general 
feedback to panel members on an annual basis is 
a helpful and proportionate way forward that will 
give the national convener and panel members 
information to improve the system and outcomes 
for our children. 

The Deputy Presiding Officer: I call the 
minister to wind up. 

Adam Ingram: I have nothing more to add, 
Presiding Officer. 

Amendment 5 agreed to. 

Section 17—Power to change the Principal 
Reporter’s functions 

Amendment 6 not moved. 

Amendment 123 moved—[Karen Whitefield]—
and agreed to. 

Amendment 160 moved—[Adam Ingram]—and 
agreed to. 
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Section 27—Children’s hearing: pre-
condition for making certain orders and 

warrants 

The Deputy Presiding Officer: We move to 
group 5. Amendment 124, in the name of the 
minister, is grouped with amendments 125 to 131, 
22 to 33, 36 to 39, 143, 40, 42 to 50, 53 to 60, 62, 
69 to 71, 76, 79 to 82, 86 to 90 and 108. 

Adam Ingram: This is a group of 57 
amendments. Members will be glad to know that I 
do not intend to speak to all of them. 

Members: Hear, hear. 

Adam Ingram: The amendments relate to three 
main topics: making provision for new grounds 
when a child is already subject to a compulsory 
supervision order; clarifying the powers of a review 
hearing when it defers a decision on a compulsory 
supervision order; and simplifying the bill 
provisions. 

Members will be particularly interested in two 
policy changes, the first of which is made by way 
of amendment 70. The amendment introduces a 
new order called an interim variation of the 
compulsory supervision order, which will apply 
when the child is subject to a compulsory 
supervision order and, at a review hearing, the 
hearing defers a substantive decision for the 
purposes, perhaps, of further investigation. The 
interim variation contains many of the components 
of the interim compulsory supervision order, 
offering the same flexibility and protections while 
ensuring that the child remains subject to a single 
order. As a result, it is simply an adjustment to the 
existing compulsory supervision order. 

16:30 
The second change will be made through 

amendment 80, which will change the policy in 
section 151 covering the determination of appeals. 
The amendment seeks to restrict the sheriff’s 
powers when disposing of an appeal. Currently, 
when a sheriff is disposing of an appeal and is 
either confirming or overturning a children’s 
hearing decision, they could make another order, 
including a compulsory supervision order. 
Amendment 80 will amend section 151(3) to 
provide that the sheriff may only make an interim 
compulsory supervision order or an interim 
variation of a compulsory supervision order, or 
grant a warrant to secure the child’s attendance. 
The amendment was lodged to make it crystal 
clear that the sheriff’s powers under section 151, 
which we are due to debate in the next group of 
amendments, do not undermine the role of the 
hearing. It will allow a sheriff to put in place urgent 
supervision measures or a warrant to secure 
attendance while a child waits for a hearing to 
review his or her changed circumstances. 

The remaining amendments in the group will 
simplify the bill’s provisions or make consequential 
amendments as a result of the three issues that I 
mentioned. I do not propose to go through those 
amendments in detail, but I am happy to expand 
on individual amendments if members would find 
that useful. 

Members: No. 

Adam Ingram: I move amendment 124. 

Ken Macintosh: I thank the minister for his 
comments and welcome the Government’s 
approach of introducing interim compulsory 
supervision orders. It is clear that the minister 
wishes to address concerns and to rebalance the 
relationship between sheriffs and the court system 
and children’s panels. However, I do not think that 
what has been proposed goes quite far enough; I 
hope that we will address that matter when we 
consider the next group. 

I will speak specifically to amendment 25, which 
proposes to leave out section 83, because of a 
concern raised by SCRA Unison members, among 
others. They highlighted that section 83 currently 
does not make much sense. It requires a hearing 
to review any existing supervision measures 
before fresh grounds are put to the child and 
family. To be meaningful and to reflect the child’s 
situation fully, fresh grounds would have to be 
considered in any review of current supervision 
measures. Section 83 does not permit that to 
happen. Therefore, I am pleased that the minister 
has agreed to remove section 83, which will 
address that concern. 

The Deputy Presiding Officer: Minister, do you 
wish to add anything else? 

Adam Ingram: I suppose that I had better 
respond to Mr Macintosh’s point about 
amendment 25. 

Under section 83, when the principal reporter 
arranges a children’s hearing for the purpose of 
deciding whether a compulsory supervision order 
should be made in respect of a child, and such an 
order in relation to the child is already in force, the 
hearing must review the existing order before it 
proceeds to determine whether to make a new 
order. Amendment 36 will insert a new provision to 
deal more fully with that complex issue. The new 
provision will apply where a grounds hearing is 
considering the child’s case and a compulsory 
supervision order in relation to the child is already 
in force. Where the new grounds are accepted, the 
hearing must proceed in the same way as a 
review hearing, and it may make interim variations 
as necessary. 

Amendment 25 is consequential to amendment 
36. 

I think that that is all that I require to say. 
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Amendment 124 agreed to. 

The Deputy Presiding Officer: I remind 
members who is in the chair. Be warned: I am not 
hearing you very well. 

Amendments 125 and 126 moved—[Adam 
Ingram]—and agreed to. 

Section 28—Sheriff: pre-condition for 
making certain orders and warrants 

The Deputy Presiding Officer: We move to 
group 6. Amendment 155, in the name of Karen 
Whitefield, is grouped with amendments 157 and 
158. 

Karen Whitefield: I am grateful to the minister 
and his officials for taking the time to discuss with 
me the motivation behind the amendments in the 
group, which relate to section 151, and particularly 
the powers of sheriffs on appeal. 

Section 151 has generated considerable 
concerns, particularly in the past few weeks since 
the conclusion of stage 2. The bill provides for an 
extension to the role of the sheriff that is a 
deviation from the current provisions and the 
underlying ethos of the hearings system. Everyone 
in the Parliament would agree that children’s 
hearings are the best forum for any decision about 
a referred child. Section 151 will provide for the 
first time that, whether or not the sheriff is satisfied 
that the hearing’s decision to which the appeal 
relates was justified, and where he or she is 
satisfied that the child’s circumstances have 
changed since the original decision was made, he 
or she may substitute his or her decision. 

That is a deviation from current practice and is, 
in my opinion, unhelpful. The primacy of children’s 
hearings as the key decision maker would be 
undermined by such an extension. The measure 
could lead to increased numbers of appeals and a 
cynical bypassing of hearings by appellants who 
seek an opportunity to have a child’s case reheard 
and a sheriff’s decision substituted. Those are not 
just my concerns. I have received representations 
from the Unison reporters section, chairs of 
children’s panels, children’s charities and some 
sheriffs, who do not think that the new power is 
necessary. 

I am particularly keen for the minister to respond 
to the point that has been made to me about why 
sheriffs need that additional power, given that a 
right of appeal exists. If there is a need to overturn 
a decision, that could be considered on appeal. I 
am particularly keen to know whether the Scottish 
Government asked the Sheriffs Association 
whether it had a view on the matter, because it 
appears to me that there is no appetite among the 
judiciary for such a change. I have lodged 
amendments 155, 157 and 158 to respond to 

those concerns and to ensure that we maintain the 
current position on appeals. 

I move amendment 155. 

Bill Aitken: I listened carefully to the arguments 
that Karen Whitefield advanced, which certainly 
have some merit. She is entirely correct that the 
interests of the child must be paramount. 

A few weeks ago, I attended, along with the 
minister, a function at Glasgow city chambers at 
which there was an opportunity to discuss with 
panel members—some of whom had served for in 
excess of 30 years—their attitudes. They 
expressed the view repeatedly that the system is 
best dealt with on the basis of informality but is 
becoming more formal and legalistic. That is 
inevitable. We all fully understand that there must 
be an appeals process or there will be difficulties 
with compliance with European legislation. 

At the end of the day, we must consider how 
effective the overall system will be. At present, 
sheriffs simply have the power on appeal, if they 
feel that the children’s hearings system has erred 
in law, to remit the matter back to the particular 
hearing to deal with accordingly. That is the 
situation that Karen Whitefield’s amendments 155, 
157 and 158 adhere to. However, urgent situations 
could arise that might be recognised by the 
system only during the appeals process. 
Therefore, we are persuaded that there is merit in 
the bill as it stands. We shall not support Karen 
Whitefield’s amendments, although I concede that 
the points are arguable. 

Margaret Smith: This is one of the areas in 
which the argument is finely balanced and there is 
merit on both sides. It is clear that the issue has 
given rise to a certain amount of concern from 
children’s panel chairs and others. Some have 
suggested that, by increasing the powers of the 
sheriff in this way, the Government is going 
against the ethos, efforts and nature of the 
children’s hearings system. I do not believe that 
that is the minister’s intention. However, I accept 
that many will support Karen Whitefield’s 
amendments. I am minded to be one of them.  

I believe that the right of appeal remains the 
best way forward, albeit that there would be no 
need to go through an appeals process if sheriffs 
were given extended powers. Like Karen 
Whitefield, I am not aware of the Sheriffs 
Association asking for that extension of powers, 
although I appreciate that it might have difficulty in 
doing that in any formal way. Most panel members 
and the members of the Education, Lifelong 
Learning and Culture Committee—I think that I 
can speak on behalf of us all—want to see as little 
court involvement as possible in the process and 
as much involvement as possible of the children’s 

1433



30781  24 NOVEMBER 2010  30782 
 

 

hearings system. I agree with Bill Aitken in that 
regard. 

Having met the minister to discuss this and 
other issues, I know that there are concerns about 
potential delays in reviewing decisions if the 
powers of the sheriff are not extended. On 
balance, I believe that the existing appeals 
process deals adequately with the situation. I find 
myself moving towards supporting Karen 
Whitefield’s amendments. As I said, the argument 
is finely balanced; there is merit on both sides. 

The Deputy Presiding Officer: I call Ken 
Macintosh. Please be brief, Mr Macintosh. 

Ken Macintosh: I simply restate my concern 
about the extension of powers for sheriffs to 
overrule decisions of the panel. As Karen 
Whitefield pointed out, that is both unhelpful and 
unwanted.  

The issue was flagged up at stage 1 and stage 
2, and it is being raised again at stage 3. As I 
suggested earlier, there is a balance between the 
lay justice system—the volunteer nature of the 
children’s panel—and the more formal procedures 
of the criminal justice system. I worry that this step 
is in danger of tipping the balance too far towards 
the sheriff court. Like Margaret Smith, I do not 
believe that that is the minister’s intention, but it 
could be the effect of the provisions; the process 
could be abused. Bill Aitken made the point 
strongly and well that we are already worried 
about an overly legalistic system. I am unsure why 
Mr Aitken, having made that point, did not 
continue the logic of his argument into support for 
Karen Whitefield’s amendments. I certainly think 
that we should support her amendments. 

Adam Ingram: There has been intense 
lobbying on the issue over the past week or so. My 
view is that that has generated rather more heat 
than light. I do not understand the scale of 
resistance to the provisions. They are entirely 
intended to support the best interests of the child, 
to ensure the maximum protection for children 
and, in particular, to avoid undue and potentially 
harmful delays in getting children the type of 
supervision that they need. Those values are my 
priority. 

I understand that decisions around this issue 
require a careful balancing act. Two distinct points 
of view are before the chamber for consideration 
today. For my part, I whole-heartedly stand by the 
provisions in the bill. They allow the sheriff to 
serve the best interests of the child if he is 
satisfied that the child’s circumstances have 
changed since the hearing made its decision. 
Indeed, the decision could have been made 
several weeks or months before the sheriff 
considers the matter. Although the sheriff may 
consider that the decision of the hearing was right 

and justified at the time that it was made, it may be 
clear to him, having heard several days of 
representations from all parties, including the 
child, that the compulsory supervision order or 
directions within it no longer meet the needs of the 
child.  

Karen Whitefield’s amendments in the group 
take us back to the current position. The sheriff 
would be powerless to take any action to ensure 
that the child had immediate access to more 
appropriate support, and he would not be able to 
refer the child to a hearing for a review of the 
compulsory supervision order. He would even be 
prevented from using the no-order principle, which 
is a fundamental tenet of Kilbrandon and the 
children’s hearings system. 

16:45 
The child would have the right to seek a review 

of the compulsory supervision order, as would the 
relevant person, but they would need to wait three 
months to do so. It is rare for a child to seek a 
review of a compulsory supervision order; a child 
is dependent on the relevant person doing so on 
his or her behalf. What if the parenting skills of that 
relevant person were the reason for the child’s 
being referred to a hearing? Is it right that the child 
should have to depend on that person to seek a 
review or that they should have to wait for three 
months for a hearing to reconsider the 
circumstances of their life? 

Even more disturbing is the fact that a child 
could have to wait for up to 10 months for the 
annual review of their compulsory supervision 
order, if the relevant person did not seek a review 
on their behalf. Would it not be better to allow the 
sheriff to refer the child to a hearing to review the 
order, as the bill allows? Under the provisions of 
the bill as it stands, such a review could be 
available to a child within weeks of a decision by a 
hearing, but only if the sheriff has the power to 
refer the child to a hearing. 

There are reasons why I stand by the provisions 
in the bill. I have lodged amendments that restrict 
the power of the sheriff to making only an interim 
compulsory supervision order, an interim variation 
of such an order or a warrant to secure attendance 
at a hearing. Amendment 80 in the previous group 
removes the sheriff’s power to make a compulsory 
supervision order under section 151. 

To make the short-term orders to which I have 
referred, the sheriff needs to have the power to 
vary or terminate any order that is in force, to 
avoid the highly unsatisfactory situation of a child 
being subject to two orders at the same time. My 
amendments serve to limit the lifespan of the 
power to 22 days, after which a hearing will review 
the order and make its own decision. A hearing 
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has always had the power, under section 151(4), 
to overturn a sheriff’s decision. There is no 
question of undermining the position of the hearing 
as the primary decision maker. 

I have said all along that use of the power will 
be rare. I know from current practice that sheriffs 
respect the hearing’s position as the primary 
decision maker. The number of children whom the 
power would affect would be minimal, but the 
impact on the individual child who benefited from 
its use could be significant. Without such a 
provision, a child could be left in limbo for too long, 
subject to a compulsory supervision order that did 
not provide the support that the child needed. 
Decisions around such provisions send a clear 
message to children about whether they are at the 
centre of the hearings system, as they always 
should be. I argue that the provisions of the bill 
demonstrate clearly that children are at the centre. 

Karen Whitefield: In their contributions to the 
debate on this group, members have indicated 
that there are concerns about the issue to which it 
relates. All of us recognise the importance of 
getting the balance right, but concerns about the 
new provisions that extend the sheriff’s powers 
have persisted since day 1. Despite the best 
efforts of Government ministers and officials to 
convince them to the contrary, key stakeholders 
such as our reporters and children’s panel chairs 
have been unable to accept their arguments. The 
minister’s commitment or intentions are not in 
dispute, but today we are voting not on intentions 
but on legislation—on what the extended powers 
actually do. 

The minister has restated his arguments but, in 
my opinion, he did not address my central 
question: if children have the right to request an 
appeal, why would they not use that right? Why 
would an appeal not be a more appropriate vehicle 
for bringing about a change of decision if that was 
appropriate? 

Later today we will vote on amendments 
concerning advocacy. Children will not be solely 
reliant on parents or responsible adults, and I 
would like to think that they will have access to 
greater advocacy and support. They should have 
access to social work staff, who could also be 
present to represent them. It is overstating things 
to say that we are leaving the children concerned 
to the whim of parents who might have poor 
parenting skills. 

For those reasons, I press amendment 155. 

The Deputy Presiding Officer: The question is, 
that amendment 155 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. As it is the first division today, there will 
be a five-minute suspension. 

16:51 
Meeting suspended. 

16:56 
On resuming— 

The Deputy Presiding Officer: We come to the 
division on amendment 155. 
For 

Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Foulkes, George (Lothians) (Lab)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Elaine (Dumfries) (Lab)  
O’Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  

1435



30785  24 NOVEMBER 2010  30786 
 

 

Stephen, Nicol (Aberdeen South) (LD)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tolson, Jim (Dunfermline West) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab)  

Against 

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Allan, Alasdair (Western Isles) (SNP)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brown, Keith (Ochil) (SNP)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Goldie, Annabel (West of Scotland) (Con)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP)  

Abstentions 

MacDonald, Margo (Lothians) (Ind) 

The Deputy Presiding Officer: The result of 
the division is: For 60, Against 62, Abstentions 1. 

Amendment 155 disagreed to. 

Amendments 127 to 129 moved—[Adam 
Ingram]—and agreed to. 

The Deputy Presiding Officer: I use my power 
under rule 9.8.4A(c) to extend the time limit for 
debate on the next two groups, to prevent the 
debate from being unreasonably curtailed. 

We move on to group 7. Amendment 7, in the 
name of the minister, is grouped with amendments 
14, 17 to 19, 135, 137 to 142, 34, 35, 72, 77, 84, 
85, 89, 95, 151 and 152. I draw members’ 
attention to the pre-emption information in the 
groupings paper. 

Adam Ingram: The amendments will make 
minor technical and drafting changes to the bill; 
none will alter the policy. They seek to achieve 
consistent terminology and to clarify existing 
provision in the bill. For those reasons I do not 
propose to go into the amendments individually, 
but I will be happy to provide more detail should 
members require it. 

I move amendment 7. 

Amendment 7 agreed to. 

Amendments 130 and 131 moved—[Adam 
Ingram]—and agreed to. 

Section 29—Children’s hearing: duty to 
consider appointing safeguarder 

The Deputy Presiding Officer: We move on to 
group 8. Amendment 8, in the name of the 
minister, is grouped with amendments 9 to 11, 
11A, 13, 15, 156, 16, 16A, 21, 41 and 78. 

Adam Ingram: The amendments in group 8 
relate to safeguarder policy. I have proposed 
minor changes to the bill to provide greater 
consistency on the appointment of safeguarders. 
Safeguarders will be able to be appointed under 
three separate provisions: by a children’s hearing, 
by a pre-hearing panel, and by a sheriff. 
Appointment by a pre-hearing panel is new. The 
approach is very much welcomed by safeguarders 
and other partners and will introduce flexibility and 
efficiency into the system. 

I made a commitment during stage 2 to review 
the role of the safeguarder, particularly in court 
proceedings, through secondary legislation. With 
that in mind, I have lodged amendments that will 
introduce more flexibility into the safeguarder 
provisions in the bill to complement the work that 
is planned for developing the role of the 
safeguarder through the implementation process. I 
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have also proposed minor changes to the bill to 
provide better consistency on when safeguarders 
may be appointed. 

17:00 
I turn now to Ken Macintosh’s amendments. I 

believe that we both share the same goal, which is 
to work out the optimal solution on safeguarders 
through secondary legislation. His amendments 
156 and 16A relate to the termination of 
safeguarder appointments and will, in effect, 
remove such consideration from the bill and 
provide for it to be developed later through 
secondary legislation. Amendment 11A seeks to 
extend the scope of my amendment 11 in relation 
to court-appointed safeguarders and will enable 
the appointment to continue when a sheriff remits 
consideration of a child’s case back to the 
children’s hearing. Those amendments are helpful. 

I urge members to support all of the 
amendments in the group, except amendment 15, 
which I do not intend to move as it is superseded 
by Ken Macintosh’s amendment 156. 

I move amendment 8. 

Ken Macintosh: I thank the minister for his 
comments. The purpose of amendments 11A, 156 
and 16A is to allow safeguarders to continue in 
post, protecting the interests of the child no matter 
who appeals the decision of the children’s hearing 
to the sheriff court. We discussed the issue at 
stage 2, and we agreed that a safeguarder has the 
right to lodge an appeal against a panel decision 
and to accompany the child throughout the 
process. Unfortunately—I apologise for this—I 
picked up the issue wrongly from the minister’s 
reply at stage 2, and we did not extend the right to 
cover situations in which it is the child, parent or 
relevant person who appeals. 

I remind members of the evidence that we 
received. At present, an arrangement is practised 
in some sheriff courts whereby the safeguarder 
concerned continues to safeguard the interests of 
the child by following them into the appeal and 
participating in the process. In other words, the 
hearing appointment continues into the appeal and 
beyond, until the hearing reaches a substantive 
decision. However, the procedure does not appear 
in the current legislation. Safeguarders have 
argued that it is absurd to deprive a child of the 
protection of a safeguarder at the very time when 
he or she needs it most. It makes equal sense, if 
the appeal is successful, for the safeguarder to 
follow the child back into the reconvened 
children’s hearing. Of course, if the appeal is 
unsuccessful, the safeguarder’s appointment 
terminates. 

Amendments 11A, 156 and 16A will achieve 
that objective by amending the way in which a 

sheriff appoints a safeguarder by removing section 
32, which covers termination of a safeguarder’s 
appointment, and replacing it with a ministerial 
power to make regulations covering the 
termination. It leaves up to the minister the 
decision on how far through the process a 
safeguarder’s appointment will last, but I hope that 
he accepts the argument behind that. 

Amendment 8 agreed to. 

Amendments 9 and 10 moved—[Adam 
Ingram]—and agreed to. 

After section 29 

Amendment 11 moved—[Adam Ingram]. 

Amendment 11A moved—[Ken Macintosh]—
and agreed to. 

Amendment 11, as amended, agreed to. 

Section 29A—Children’s hearing: duty to 
consider appointing an advocate 

The Deputy Presiding Officer: We move to 
group 9. Amendment 12, in the name of Christina 
McKelvie, is grouped with amendment 61. 

Christina McKelvie (Central Scotland) (SNP): 
Amendment 12 is consequential to amendment 
61—if, indeed, amendment 61 is agreed to. I hope 
that it will be. 

Amendment 12 is required to remove a 
contradictory part of the bill that was inserted at 
stage 2. As members of the Education, Lifelong 
Learning and Culture Committee will be aware, 
advocacy services have been the subject of a lot 
of scrutiny during the passage of the bill. I should 
note that Ken Macintosh did quite a bit of work in 
promoting the amendments, which has moved the 
issue forward. I lodged a probing amendment at 
stage 2 to see what we could do to improve the 
services that are available for children who are 
subject to the panels. 

I make it clear to members who might not have 
had the opportunity to follow the arguments 
closely that advocacy is not about someone 
speaking on the child’s behalf but about helping 
the child to understand what is going on and to 
express their opinions to the panel. Advocacy is 
not about an adult thinking that they know best, 
but about enhancing the central idea of the 
children’s hearings system, which puts the child 
and the child’s welfare at the centre of 
proceedings. 

In that spirit, amendment 61 will place a duty on 
a panel’s chair to ensure that the child knows that 
the advocacy service is available. That will ensure 
that the child has access to the help that he or she 
might need in order to present their case properly. 
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When the children’s hearings system was 
created, the state took on itself a duty of care for 
the children who would be involved in the system. 
Amendment 61 will enhance that duty of care by 
bringing support to children and helping them to 
express themselves to panels in the most 
appropriate way. Each case is different for each 
child and each child has different needs. It is 
difficult to put in legislation exactly what will be 
needed in each case. I hope that the amendment 
provides a compromise that will make it a bit 
easier for children to participate in hearings. 

Amendment 61 is supported by Scotland’s 
Commissioner for Children and Young People, 
Children 1st, Children in Scotland and—with a note 
of caution—the children’s panel chairs group. I 
thank the minister for his considered input and I 
thank the other committee members for helping to 
frame the debate properly. I hope that we have an 
amendment on which we can all agree. I am 
pleased to bring amendments 12 and 61 to the 
chamber. 

I move amendment 12. 

Margaret Smith: Decisions that are taken at 
children’s hearings can shape lives, so it is 
important that the child’s voice and opinions are 
heard and that we do what is necessary to ensure 
that that happens. We have heard that it is 
important that the system does not become too 
judicial or too far removed from the child’s needs. 
Another concern that the committee heard was 
that children should not find themselves swamped 
in a room full of adults. If one adult in the room is 
an advocate who is there to work on the child’s 
behalf, that is positive. Advocacy assists us in 
hearing the child’s opinion and their individual 
needs. 

Section 77 allows the child to have someone 
present to represent them, but amendments 12 
and 61 are worth while. I accept that, although we 
agreed at stage 2 to an amendment that required 
the hearing to consider whether an advocate 
should be appointed, views among stakeholders 
differ—members will see a common theme in the 
bill—about how advocacy should be provided. 

Christina McKelvie’s amendment 61 makes it 
clear that the panel’s chair 
“must inform the child of the availability of children’s 
advocacy services”, 

which are defined. The amendment also sets out 
the practical provisions that secondary legislation 
would cover, which is helpful. The amendment 
represents a slightly lighter touch, while retaining 
access to support. 

We are content to accept amendments 12 and 
61, which I thank Christina McKelvie for lodging. 
They represent another move towards assisting 

the child in finding their voice in the children’s 
hearings system. 

Ken Macintosh: I add my support for 
amendments 12 and 61, which Christina McKelvie 
has lodged. At stage 2, the committee had a long 
discussion on the subject, and particularly on 
achieving a balance between acting in the child’s 
best interests and not overburdening children’s 
panels with too many adults. We have addressed 
and returned to the theme of an overlegalised 
system in which the child’s voice is drowned out. 

Barnardo’s proposed the amendment to which 
we agreed at stage 2, which was a good 
compromise. It left the decision to children’s panel 
chairs, who could assess whether a child needs 
an advocate. However, Christina McKelvie and the 
Government have come up with an alternative 
amendment that will allow advocacy support to be 
put in place before a hearing, so a child can be 
prepared effectively for the hearing. Amendment 
61 also outlines the service that will be provided. 

I am happy to support amendment 61. 

Adam Ingram: I welcome amendments 12 and 
61. Advocacy support for children in the hearings 
system is an issue that I have discussed 
frequently with partners during the development 
and parliamentary passage of the bill. There is 
consensus about the benefits to children of 
advocacy support, so I am sure that Christina 
McKelvie’s amendments will find favour in 
Parliament. 

Amendment 61 offers a better way forward than 
section 29A does. Crucially, it will mean that help 
and support should be available if and when 
required—before, during and after a hearing and 
not just at the hearing. 

The introduction of a regulation-making power is 
also a positive step. As I have said many times, 
and as Margaret Smith and others have 
acknowledged, there is still no consensus on 
exactly what support is needed or who should 
provide it. It will be important to ensure that the 
right support is available and that the 
arrangements for providing it are effective and 
proportionate. All that detail can be set out in the 
regulations once that has been decided. Our 
implementation working group already has a voice 
of the child sub-group; I am sure that it will enjoy 
getting its teeth into the matter. 

I support amendments 12 and 61, and I hope 
that Parliament will do so, too. 

Christina McKelvie: I make it clear that the 
proposed measure is not about representation; it 
is about giving the child the support to understand 
what is happening to them through the panel 
system. I think that it will ensure that the child’s 
voice is not lost. I press amendment 12. 
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Amendment 12 agreed to. 

Section 30—The Safeguarders Panels 

Amendment 13 moved—[Adam Ingram]—and 
agreed to. 

Section 31—Functions of safeguarder 

Amendment 14 moved—[Adam Ingram]—and 
agreed to. 

Section 32—Termination of appointment of 
safeguarder appointed by children’s hearing 

Amendment 15 not moved. 

Amendment 156 moved—[Ken Macintosh]—and 
agreed to. 

After section 32 

Amendment 16 moved—[Adam Ingram]. 

Amendment 16A moved—[Ken Macintosh]—
and agreed to. 

Amendment 16, as amended, agreed to. 

Section 39—Contact directions 

Amendments 17 and 18 moved—[Adam 
Ingram]—and agreed to. 

Section 41—Notice of child protection order 

Amendment 19 moved—[Adam Ingram]—and 
agreed to. 

Section 50—Automatic termination of order 

The Deputy Presiding Officer: We move on to 
group 10. Amendment 132, in the name of Ken 
Macintosh, is the only amendment in the group. 

Ken Macintosh: Amendment 132 seeks to 
amend section 50, which provides that a child 
protection order should cease to have effect if the 
applicant for the order has not attempted to 
implement it by the end of a period of 24 hours 
from the making of the order. The amendment that 
we agreed to at stage 2 provides that if the child is 
not successfully removed to a place of safety 
within six days of the making of the order, the 
order will cease to have effect. Amendment 132 
seeks to change that period from six days to 10 
days. 

A child protection order is an emergency order 
that is sought when there is an urgent need to 
protect a child who is deemed to be at significant 
risk of harm. The fact that the child is at significant 
risk is what prompts the urgency, so it would be 
concerning if there were delayed implementation. 
We supported the stage 2 amendment because 
there are potential European convention on 
human rights issues, and it would be inappropriate 

for a child protection order, which is an emergency 
order, to continue for a prolonged period of time. 

However, it is not unheard of for families to 
evade the authorities by hiding in order to avoid 
their child being removed to safety. When that 
happens, professional concerns for the child’s 
safety are heightened. Members will recall that the 
issue was raised at stage 2 not just by Unison 
members of the Scottish Children’s Reporters 
Administration, but by Scotland’s Commissioner 
for Children and Young People. 

I do not suggest that altering the timeframe from 
six days to 10 would entirely alleviate those 
concerns, but I would welcome an assurance from 
the minister that he is aware of them. Perhaps he 
could provide an outline of how he intends to 
address the matter and monitor the situation. 

I move amendment 132. 

Adam Ingram: In focusing on the timeframe 
after which child protection orders automatically 
cease to have effect when implementation has not 
been possible, it might be helpful to start by briefly 
outlining my thinking behind the introduction of 
such a timeframe at stage 2 and to explain the 
process that the Government has followed in 
reaching the position that is reflected in the bill. 

17:15 
As Mr Macintosh said, child protection orders 

are emergency orders that are designed to 
support local partners in taking quick and decisive 
action to protect a child who is at risk of significant 
harm. Such orders are made by the sheriff in the 
absence of the child and their parents. We believe 
that process to be entirely appropriate, given the 
serious and immediate nature of the situations that 
are being dealt with. That said, it is crucial that we 
have in place robust structures to ensure that 
actions such as those that are directed through 
child protection orders remain appropriate and 
proportionate to a child’s needs. We achieve that 
through holding regular reviews in the form of 
second and eighth day hearings to consider 
whether the emergency measures that are in 
place are still appropriate, and what the longer-
term needs of the child might be. Both review 
points are linked to the implementation of a child 
protection order. 

What happens when the CPO cannot be 
implemented? We know that the majority of child 
protection orders, including all CPOs to prevent 
the removal of a child from a place of safety, are 
implemented immediately. However, it is simply 
not appropriate to ignore the fact that that is not 
the case for every CPO. Allowing an emergency 
order, such as a CPO, to run for an extended 
period of time is not acceptable or appropriate. It 
was with that in mind that we lodged a stage 2 
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amendment, which introduced a six-day 
timeframe, after which a CPO that had not been 
implemented would fall. At the same time, Mr 
Macintosh lodged and subsequently withdrew a 
similar amendment that proposed a timeframe of 
72 hours. I was therefore surprised to see that he 
had lodged another amendment in advance of 
today’s proceedings that proposed a significantly 
longer timeframe than that to which he and the 
committee agreed at stage 2. 

On the timeframe, the six-day period has been 
identified with the clear support of the Association 
of Directors of Social Work and the Association of 
Chief Police Officers in Scotland. That is 
particularly important as local authorities will have 
responsibility for implementation of the majority of 
CPOs. Similarly, the police will have the power to 
take decisive action to protect a child when a CPO 
is not in place. The ADSW and ACPOS felt that 
the stage 2 amendment struck the right balance by 
allowing sufficient time for agencies to exhaust all 
necessary avenues when they seek to implement 
a CPO, while ensuring that a robust and rigorous 
structure is in place for considering the changing 
circumstances of a child when it has not been 
possible to implement an order for an extended 
period of time. 

I understand that concerns have been raised 
with Mr Macintosh about the impact that such a 
timeframe could have on the ability of front-line 
practitioners to offer the necessary protection to 
children, particularly when they have absconded to 
another jurisdiction, for example. I see no reason 
why the process that we have set out for the 
protection of children should not be implementable 
and effective in such circumstances. When a child 
or family has absconded, whether in Scotland or 
another jurisdiction, we expect local services to 
engage with partners, irrespective of the areas in 
which they operate, so that emergency action can 
be taken to ensure the immediate care and 
protection of that child. 

The critical point is that a CPO need not be in 
place for such action to be taken. Instead, 
agencies may involve the use of alternative 
emergency powers on an interim basis, while a 
Scottish CPO is being sought, if that is 
appropriate. It is entirely feasible that that process 
should be applied, especially given our intention to 
replicate current practice by arranging for CPOs 
that have been made in Scotland to have effect 
elsewhere in the United Kingdom. 

I have seen no evidence that suggests that a 
10-day timeframe would offer any more protection 
than the six-day period that was identified by 
stakeholders and accepted by the committee at 
stage 2. We need to be able to respond to 
children’s needs in a way that is proportionate and 
appropriate. The suggested extension of the 

timeframe would in no way help us to achieve that: 
on the contrary, it would increase the potential for 
CPOs to be implemented in circumstances that 
may bear no resemblance to those that were 
considered by the sheriff at the point at which the 
order was made. That, compounded by the lack of 
involvement of either the child or their family in a 
decision that has a significant impact on them over 
a potentially prolonged period, causes me real 
concern. 

I recognise that this is a challenging issue and 
that a balance has to be struck, but I am entirely 
confident that the bill will best achieve that as it is 
currently set out. I therefore ask Ken Macintosh to 
seek to withdraw amendment 132.  

Ken Macintosh: I thank the minister for his 
comments. As I indicated, I do not think that 10 
days is the solution to the problem; I simply 
wanted to re-emphasise the concerns that have 
been raised by more than one body about the 
issue. The minister mentioned the second and 
eighth day hearings review system and the 
alternative powers that are open to local 
authorities. I accept that it is a challenging issue 
and one that we need to keep an eye on. On that 
basis, I seek leave to withdraw amendment 132.  

Amendment 132, by agreement, withdrawn. 

Section 58—Local authority’s duty to 
provide information to Principal Reporter 

The Deputy Presiding Officer: We come to 
group 11. Amendment 133, in the name of Ken 
Macintosh, is grouped with amendment 134.  

Ken Macintosh: Amendments 133 and 134 
amend the threshold at which cases are referred 
to the children’s reporter. From its inception, one 
of the fundamental features of the children’s 
hearings system has been that the reporter should 
act as an independent gatekeeper to the system 
and should take the decision whether a child 
should be referred to a hearing. That is on a dual 
test of whether a ground is present and whether 
compulsory measures are necessary.  

The proposed change in the bill is quite radical 
because it removes the role from the reporter by 
imposing a prior filter. No longer will all children to 
whom a ground relates be referred to the reporter 
for the exercise of independent judgment on 
whether compulsory measures are necessary. 
That will be decided instead by the local authority. 
That potentially allows a local authority to hold on 
to cases where there should have been a referral 
and compulsory help for children. It is worth 
highlighting that, in these days of constrained 
budgets, there will be great temptation for local 
authorities to save money and not to refer 
children.  
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In fact, the minister argued at stage 2 that his 
intention is to reduce the number of cases going to 
the hearings system. My worry is that the bill 
compromises the independence of the reporter 
and essentially reduces the reporter’s role from 
that of gatekeeper to one of a processor, who 
automatically passes on all cases.  

I move amendment 133. 

Margaret Smith: I think that I understand the 
motivation behind Mr Macintosh’s amendments. 
We all know that there are children who are 
slipping through gaps in the system, so if the 
grounds for referral were widened, more children 
might benefit. I can totally understand that the 
financial difficulties that local authorities find 
themselves in give an added impetus to his 
motivation.  

What Mr Macintosh is suggesting is that we take 
away the current two tests to be met for referral to 
a hearing, which are that  
“the child in is need of protection, guidance, treatment or 
control”  

and that 
“it might be necessary for a compulsory supervision order” 

to apply, and instead extend referral to cases 
where a section 65 ground applies. I am not sure 
whether that would not risk overloading the 
hearings system. Does he have any information 
about the extra number of children and potential 
costs associated with the amendments if the lower 
test were to apply? Does he feel that there might 
be potential delays in the system as a result?  

We remain very much committed to the 
children’s hearings system being there for the 
most vulnerable of Scotland’s children. I certainly 
hope that, in taking forward the getting it right for 
every child agenda, there will continue to be a 
reduction in the number of children being dealt 
with by hearings, their need for support having 
been met without recourse to a panel. I am a little 
unsure whether we would continue to see such a 
reduction in the number of children being dealt 
with if we opened up the grounds in the way that 
Mr Macintosh suggests in these amendments.  

Adam Ingram: The amendments are similar to 
amendments that were lodged by Ken Macintosh 
at stage 2, which sought to lower the threshold for 
referral to the reporter from that in the bill as 
introduced. As Margaret Smith said, the 
amendments would remove the two conditions for 
making a referral that are set out in the bill, as 
amended at stage 2: that the child is in need of 
protection, guidance, treatment or control; and that 
the child might be in need of compulsory 
measures of supervision. It is important that that 
two-pronged test remains. 

What Ken Macintosh proposes is that local 
authorities and police need be satisfied only that a 
section 65 ground applies before they refer a child 
to the reporter. It removes the responsibility on 
them also to consider whether compulsory 
measures of supervision might be required, which 
is a responsibility that local authorities currently 
have. Such a change would undoubtedly lead to a 
significant increase in the number of inappropriate 
and unnecessary referrals and would cut across 
the principles of the getting it right for every child 
approach and the work on early and effective 
intervention. 

We have seen a reduction in the number of 
referrals to the reporter in recent years as a result 
of the growing practice of multi-agency pre-referral 
partnerships, which have grown in number under 
GIRFEC. Children are being helped and supported 
more quickly and effectively without the need for 
referral. We do not want a return to the days when 
a child had to wait for the investigation by a 
reporter and then, perhaps, for the decision of a 
hearing before she or he had access to the 
support that was needed. That is what would 
happen if amendment 133 were agreed to. 

I reassure colleagues that there is no 
suggestion that children who should be referred 
are being missed—that is not the case. The 
number of children who are being referred to 
hearings is increasing, which indicates that the 
right children are being referred to the reporter for 
the right reasons. 

I strongly believe that the provisions in the bill 
strike the right balance. They support the exercise 
of professional judgment at the local level and 
ensure that children are provided with fast and 
effective support. They support the role of the 
reporter in making decisions on who should be 
referred to a hearing, they fit with GIRFEC and 
they will ensure that the number of inappropriate 
referrals is kept to a minimum. More important, 
practice shows that to be so. Research that was 
published by the SCRA in April supports the 
positive impact of pre-referral screening in 
reducing the number of inappropriate referrals to 
the reporter. 

On that basis, I ask Ken Macintosh to withdraw 
amendment 133 and not to move amendment 134. 

Ken Macintosh: I welcome the comments from 
Margaret Smith and the minister. In response to 
Margaret Smith’s points, it is worth emphasising 
that it is the bill that is changing the current 
system. In other words, the criteria that currently 
apply are being amended. What we are 
introducing through the bill is a filter—a pre-
screening mechanism—for the local authorities. If 
the system is currently in danger of being 
overloaded, we should introduce other ways of 
handling the numbers. The reporter will have to 
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investigate all cases that come to them, and it is 
very important that the balance of the decision 
making rests with the reporter. I would argue that 
giving the reporter the responsibility for making the 
decisions is far more in keeping with the GIRFEC 
principles than is allowing the local authority to 
decide, on its own grounds, not to refer cases. If 
we want to hold local authorities accountable for 
the service that they provide, it would be better to 
have an independent mechanism. I believe that 
we should go back to using the original 
procedure—which has always been the case—
whereby all cases are referred to the reporter, who 
then makes the decisions on whether they should 
go to hearings. 

I press amendment 133. 

The Presiding Officer: The question is, that 
amendment 133 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
For 

Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Stewart, David (Highlands and Islands) (Lab)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab) 

Against 

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Allan, Alasdair (Western Isles) (SNP)  

Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brown, Keith (Ochil) (SNP)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Finnie, Ross (West of Scotland) (LD)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Goldie, Annabel (West of Scotland) (Con)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
MacDonald, Margo (Lothians) (Ind)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McArthur, Liam (Orkney) (LD)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McInnes, Alison (North East Scotland) (LD)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Neil, Alex (Central Scotland) (SNP)  
O’Donnell, Hugh (Central Scotland) (LD)  
Paterson, Gil (West of Scotland) (SNP)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robison, Shona (Dundee East) (SNP)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Russell, Michael (South of Scotland) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Tolson, Jim (Dunfermline West) (LD)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
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Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

The Presiding Officer: The result of the 
division is: For 39, Against 75, Abstentions 0. 

Amendment 133 disagreed to. 

Section 59—Constable’s duty to provide 
information to Principal Reporter 

Amendment 134 not moved. 

Section 65—Meaning of “section 65 ground” 

Amendment 135 moved—[Adam Ingram]—and 
agreed to. 

Section 66—Determination under section 64: 
no referral to children’s hearing 

17:30 
The Presiding Officer (Alex Fergusson): We 

now come to group 12. I am using my power 
under rule 9.8.4A(c) to extend the time limit for the 
next group to prevent the debate from being 
curtailed. Amendment 136, in the name of 
Kenneth Macintosh, is the only amendment in the 
group. 

Ken Macintosh: Amendment 136 seeks to 
entrench in statute the current power and practice 
of reporters to refer children voluntarily for support 
from local authorities, health boards or voluntary 
organisations. We discussed this issue at stage 2 
and, as I highlighted then, among the benefits of 
the current system of voluntary referrals that are 
used by reporters is the fact that it helps reporters 
to keep children out of the children’s hearings 
system and subject to compulsory supervision 
orders. [Interruption.]  

The Presiding Officer: Order. Everyone except 
Mr Macintosh is making rather too much noise. 

Ken Macintosh: Following our discussion in 
committee, the minister indicated his agreement 
with the spirit of the stage 2 amendments and his 
intention to lodge his own amendments at stage 3. 
I understand that the minister has since had 
reservations about that approach. In the absence 
of Government amendments, I have lodged an 
alternative amendment that addresses the same 
issue but will, I hope, be more palatable to the 
Government.  

I move amendment 136. 

Bill Aitken: It seems that the amendment is 
arguable. I understand that there were discussions 
at stage 2 but that, as Kenneth Macintosh said, 
they failed to bring about total consensus. Having 
examined his current wording and compared it to 
his previous wording, it seems that there is a 
significant improvement. We will listen carefully to 

what the minister has to say, but we are minded to 
support amendment 136. 

Adam Ingram: We discussed this issue at 
stage 2. As Kenneth Macintosh said, I undertook 
to lodge amendments on the matter. However, as I 
explained in my letter to the committee of 11 
November, following detailed further 
consideration, I decided against doing so. It is not 
clear to me that changing the law in the way that is 
proposed will make any tangible improvements to 
the way in which things operate at present. Things 
work well at the moment partly because they are 
voluntary. Putting things on to a statutory footing 
might put that at risk. 

It follows that I do not believe that amendment 
136 is necessary to secure appropriate voluntary 
interventions for children and young people. Under 
section 21 of the 1995 act, local authorities can 
already, and frequently do, ask others to help 
them to provide the support that children need. 
Section 175 of the bill also makes provision for 
mutual assistance in the performance of functions 
under the bill.  

That said, I appreciate the desire to reflect 
existing practice in law and to formally recognise 
the role that others play in the provision of 
voluntary support for children and young people. 
Amendment 136 will do that, and I think that it is 
sufficiently flexible to provide reassurance that the 
statutory arrangements that it proposes will not 
undermine the existing arrangements.  

I am, therefore, happy to support amendment 
136. 

Amendment 136 agreed to. 

Section 80—Determination of claim that 
person be deemed a relevant person 

Amendments 137 to 141 moved—[Adam 
Ingram]—and agreed to. 

The Presiding Officer: Amendment 20, in the 
name of Adam Ingram, is grouped with 
amendments 63 to 68, 83, 91 and 107. 

Adam Ingram: Amendments 20, 63 to 68, 83, 
91 and 107 deal with rights of participation in the 
hearings system, the right to become the child’s 
relevant person and the right to become involved 
in decisions on contact. They seek to provide 
flexibility in the bill so that it may respond to 
changing family relationships and developments in 
case law. 

As members will know, this area of society is 
characterised by constantly changing 
relationships, and changing attitudes to those 
relationships. It is also expected to be under 
constant scrutiny by the courts, and Ken 
Macintosh quite rightly referred at stage 2 to the 
fact that it is an area of developing case law. I 
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therefore consider it necessary for there to be 
some flexibility in the bill, so that we can respond 
to future changes without having to introduce 
primary legislation. 

Amendment 20 allows for future changes to the 
criteria for deemed relevant person status that are 
outlined in section 80. Section 80 provides for 
those who do not automatically qualify as a 
relevant person by applying the legal test in 
section 185 to demonstrate that they have a 
“significant involvement” in a child’s life. That 
significant involvement will allow them to access 
the same rights and duties as a relevant person. 
The amendment allows that test to be amended if 
it is required in future to respond to developments 
in this area. I consider it appropriate that the bill 
should be able to accommodate any changes that 
may be required in the future. 

Amendments 63 to 68 insert similar flexibility in 
those provisions that protect the rights of those 
who are not relevant persons or deemed relevant 
persons but who have a right of contact with the 
child. As I explained at stage 2, those 
amendments were lodged in response to a court 
judgment that confirmed that those contact rights 
must be afforded an appropriate level of 
protection. They allow an individual to enjoy rights 
of participation for the purposes of reviewing a 
contact direction made by the hearing, and 
amendments 63 to 68 allow that right to be 
extended. 

A person who considers that they meet the 
conditions—which will be specified using an order-
making power—will have the right to seek a review 
of the contact direction. If the hearing decides that 
the conditions are satisfied, it will review the 
contact direction. 

Amendment 107 amends the definition of 
“relevant person” in section 185. Those who meet 
the legal test that is set out in that section will 
automatically become the child’s relevant person 
without the need for consideration of a pre-
hearing. Amendment 107 therefore allows further 
categories to be added to the list of those who 
automatically become the child’s relevant person. 

Although I am confident that the provisions in 
the bill accurately protect the rights of those in the 
children’s hearings system, these amendments 
are necessary to provide flexibility around this 
developing area of legal consideration. They will 
also serve to future-proof the children’s hearings 
system, which was one of the key objectives of the 
reform programme. 

I move amendment 20. 

Elizabeth Smith: One of the most difficult 
issues that we discussed was what could be 
deemed an appropriate definition of “relevant 
person”, bearing in mind that the representations 

made by such a person could be the most 
important factor in deciding the child’s future, and 
given, as the minister mentioned, the changing 
social trends within family structures. 

Concerns were expressed about the possibility 
of narrowing the definition so that it might exclude 
those persons who previously would have had an 
automatic right to be present at a hearing. It was 
put to the committee that there would be serious 
cause for concern if it excluded guardians, 
adoptive parents, long-term foster carers or 
grandparents. 

Concern was also expressed about how the 
proposed changes to section 80 would impact on 
the process of deciding relevancy, and whose 
responsibility that would be. In particular, it was 
noted how difficult it might be to come up with a 
satisfactory definition of “significant involvement”, 
and for how long that would have to be proven. 

Some of the most technical legal aspects of the 
bill that we discussed relate to section 80 but, after 
some initial doubts, the Scottish Conservatives are 
satisfied that the process has been rigorously 
debated. Given what the minister said about 
improving flexibility, we are happy to support the 
amendments. 

Amendment 20 agreed to. 

Amendment 142 moved—[Adam Ingram]—and 
agreed to. 

Section 80A—Appointment of safeguarder 

Amendment 21 moved—[Adam Ingram]—and 
agreed to. 

Section 100—Meaning of “interim 
compulsory supervision order” 

Amendments 22 to 24 moved—[Adam 
Ingram]—and agreed to. 

Section 83—Review to be carried out where 
compulsory supervision order already in force 

Amendment 25 moved—[Adam Ingram]—and 
agreed to. 

Section 85—Grounds accepted: powers of 
grounds hearing 

Amendments 26 and 27 moved—[Adam 
Ingram]—and agreed to. 

Section 86—Some grounds accepted 

Amendment 28 moved—[Adam Ingram]—and 
agreed to. 

Section 89—Some grounds not accepted: 
application to sheriff or discharge 
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Amendments 29 to 31 moved—[Adam 
Ingram]—and agreed to. 

Section 90—No grounds accepted 

Amendment 32 moved—[Adam Ingram]—and 
agreed to. 

Section 95A—Child fails to attend grounds 
hearing 

Amendment 33 moved—[Adam Ingram]—and 
agreed to. 

Section 96—Children’s hearing to consider 
need for further interim compulsory 

supervision order 

Amendments 34 and 35 moved—[Adam 
Ingram]—and agreed to. 

After section 96 

Amendment 36 moved—[Adam Ingram]—and 
agreed to. 

Section 103—Application for extension or 
variation of interim compulsory supervision 

order 

Amendment 37 moved—[Adam Ingram]—and 
agreed to. 

Section 103A—Further extension or variation 
of interim compulsory supervision order 

Amendment 38 moved—[Adam Ingram]—and 
agreed to. 

Section 103B—Sheriff’s power to make 
interim compulsory supervision order 

Amendments 39, 143 and 40 moved—[Adam 
Ingram]—and agreed to. 

Section 108—Safeguarder 

Amendment 41 moved—[Adam Ingram]—and 
agreed to. 

Section 111—Withdrawal of application: 
termination of orders etc by Principal Reporter 

Amendments 42 to 44 moved—[Adam 
Ingram]—and agreed to. 

Section 112—Determination: ground not 
established 

Amendment 45 moved—[Adam Ingram]—and 
agreed to. 

Section 113—Determination: ground 
established 

Amendments 46 to 49 moved—[Adam 
Ingram]—and agreed to. 

After section 113 

Amendment 50 moved—[Adam Ingram]—and 
agreed to. 

Section 115A—Child’s duty to attend review 
hearing unless excused 

The Presiding Officer: We come to group 14. 
Amendment 51, in the name of the minister, is 
grouped with amendment 52. 

Adam Ingram: Section 115A was introduced at 
stage 2. It requires that, where an application for a 
review of the grounds determination is made in 
relation to a person who is still a child, that child 
must attend the review hearing unless they are 
excused by the sheriff. If they are excused, the 
child may still attend the hearing. That places the 
child under the same obligations and provides the 
same right to attend as in relation to the original 
hearing to establish the grounds. 

Amendment 52 inserts a new power into section 
115A to provide the sheriff with the power to issue 
a warrant to secure the attendance of the child at 
any such review hearing. The power may be 
exercised only if the sheriff is satisfied that there is 
evidence that the child would not otherwise attend 
the hearing. 

Amendment 51 makes a minor drafting change 
to clarify that the provisions apply only where the 
person involved is still a child within the meaning 
of the bill at the time of the review hearing. 

I move amendment 51. 

Amendment 51 agreed to. 

Amendment 52 moved—[Adam Ingram]—and 
agreed to. 

Section 117—Recall of grounds 
determination: sheriff’s power to refer other 

grounds to children’s hearing 

Amendment 53 moved—[Adam Ingram]—and 
agreed to. 

Section 118—Recall of grounds 
determination: sheriff’s powers where no 

section 65 grounds accepted or established 

Amendments 54 and 55 moved—[Adam 
Ingram]—and agreed to. 

Section 119—New section 65 ground 
established: sheriff to refer to children’s 

hearing 

Amendment 56 moved—[Adam Ingram]—and 
agreed to. 
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After section 119 

Amendment 57 moved—[Adam Ingram]—and 
agreed to. 

Section 120—Children’s hearing following 
deferral or proceedings under Part 10 

Amendment 58 moved—[Adam Ingram]—and 
agreed to. 

Section 121—Powers of children’s hearing 
on deferral under section 120 

Amendments 59 and 60 moved—[Adam 
Ingram]—and agreed to. 

After section 122A 

Amendment 61 moved—[Christina McKelvie]—
and agreed to. 

Section 124A—Review of contact direction 

Amendments 62 to 68 moved—[Adam 
Ingram]—and agreed to. 

Section 133—Duty to arrange children’s 
hearing 

Amendment 69 moved—[Adam Ingram]—and 
agreed to. 

Section 136—Powers of children’s hearing 
on deferral under section 135 

Amendment 70 moved—[Adam Ingram]—and 
agreed to. 

After section 136 

Amendment 71 moved—[Adam Ingram]—and 
agreed to. 

Section 140—Breach of duties imposed by 
sections 138 and 139 

Amendment 72 moved—[Adam Ingram]—and 
agreed to. 

Section 146—Secure accommodation: 
placement in other circumstances 

The Presiding Officer: We come to group 15. 
Amendment 73, in the name of the minister, is 
grouped with amendments 74 and 75. 

Adam Ingram: Section 146 provides a 
regulation-making power to place a child in secure 
accommodation in circumstances where the child 
is subject to a compulsory supervision order that 
does not itself include a secure accommodation 
authorisation. The bill contains powers to make 
other orders, including an interim compulsory 
supervision order, a medical examination order 
and a warrant to secure attendance. Taken 

together, amendments 73 to 75 ensure that 
regulations under section 146 can make provision 
for the emergency placement of a child in secure 
accommodation when they are the subject of any 
of those other orders but a secure accommodation 
authorisation was not contained in the order. 

I move amendment 73. 

Amendment 73 agreed to. 

Amendments 74 and 75 moved—[Adam 
Ingram]—and agreed to. 

Section 148—Appeal to sheriff against 
decision of children’s hearing 

Amendments 76 and 77 moved—[Adam 
Ingram]—and agreed to. 

Section 149—Safeguarder 

Amendment 78 moved—[Adam Ingram]—and 
agreed to. 

Section 151—Determination of appeal 

Amendment 157 not moved. 

Amendments 79 and 80 moved—[Adam 
Ingram]—and agreed to. 

Amendment 158 not moved. 

Section 152—Time limit for disposal of 
appeal against certain decisions 

Amendments 81 and 82 moved—[Adam 
Ingram]—and agreed to. 

Section 155A—Appeal to the sheriff against 
decision affecting contact or permanence 

order 

Amendments 83 to 85 moved—[Adam 
Ingram]—and agreed to. 

Section 157—Appeals to sheriff principal 
and Court of Session: children’s hearings etc 

Amendments 86 to 90 moved—[Adam 
Ingram]—and agreed to. 

Section 158A—Appeals to sheriff principal 
and Court of Session: contact and permanence 

orders 

Amendment 91 moved—[Adam Ingram]—and 
agreed to. 
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17:45 

Section 159—Review of requirement 
imposed on local authority 

The Presiding Officer: We come to group 16. 
Amendment 144, in the name of Ken Macintosh, is 
grouped with amendment 145. 

Ken Macintosh: Amendments 144 and 145 
seek to amend sections 159 and 160, both of 
which provide for the procedure to be followed 
where a local authority disputes that it is the 
relevant local authority for a child. However, the 
bill does not provide a child or relevant person with 
either a right of appeal or the right to give 
evidence to the sheriff on the identity of the 
relevant local authority. That failure to recognise 
the right of the child or the relevant person to be 
heard in relation to such a significant issue as who 
will service the compulsory supervision order is 
worrying. 

However, the problem can be very simply 
addressed if we agree to amendments 144 and 
145, which seek to include the child and the 
relevant person among those from whom the 
sheriff may hear evidence and to extend to the 
child and relevant person the right of appeal 
against the sheriff’s decision. 

I move amendment 144. 

Adam Ingram: As Ken Macintosh has 
confirmed, these amendments to sections 159 and 
160 have been lodged to continue the theme of 
trying to ensure that children are involved in the 
hearings system instead of simply having the 
process happen to them. The bill provides that the 
duties under a compulsory supervision order, 
interim order or medical examination order should 
be borne by the relevant local authority, which 
must implement or pay for the measures in such 
orders. Section 159 applies where such a duty is 
imposed on a local authority by a children’s 
hearing or sheriff. If the local authority is satisfied 
that it is not the relevant one for that child, it might 
apply to the sheriff for a review of the decision to 
impose the duty on it. Section 160 provides for a 
right of appeal against the sheriff’s decision in 
such circumstances. 

Broadly speaking, the relevant local authority for 
the child is the one in which they predominantly 
live or, if that criterion does not apply, the one to 
which the child has the closest connection. The 
determination of the relevant local authority does 
not take account of a period of residence in a 
residential establishment or any connection with 
an area that relates to such a period of residence. 
Although ministers have powers to adjust the 
provision further to ensure that changes of 
residence as a result of compulsory intervention 

do not result in an inappropriate shift of 
responsibility for the child between local 
authorities, the child’s relevant local authority 
might legitimately change during the child’s 
involvement in the children’s hearings system. 

As we have heard, amendment 144 seeks to 
add to the list of those from whom the sheriff may 
hear evidence in determining the relevant local 
authority for a particular child. Currently the bill 
states that evidence may be heard from any local 
authority or the national convener. Amendment 
145 seeks to allow the additional people set out in 
amendment 144 to have a right of appeal to the 
sheriff under section 160. 

Although I agree with the principle of Ken 
Macintosh’s endeavours to make the process 
inclusive for children, I do not agree with these 
amendments because the test of determining a 
child’s relevant local authority is one of fact, not of 
opinion, and does not require a child, a person 
representing the child, a relevant person or 
relevant person’s representative to have any 
say—and rightly so—for the purposes of these 
provisions. Nor should the determination of a 
relevant local authority matter to the persons 
introduced by amendment 144. Compulsory 
supervision orders are made independently of 
resource and need and the relevant local 
authority, regardless of which it turns out to be, 
must implement them. 

Finally, the amendments are not clear about the 
nature of the evidence that the persons listed in 
amendment 144 would be required to give. 
Perhaps Mr Macintosh can share his thinking on 
this, but it is not clear to me why the 
representatives of the child or relevant person 
should have a right of appeal that is independent 
from that of the child or relevant person. The 
amendments seem to set up a rather odd situation 
in which, even if the child or relevant person does 
not wish to appeal a decision, their respective 
representatives could still do so. 

I urge Ken Macintosh to withdraw amendment 
144 and not to move amendment 145. 

Ken Macintosh: I appreciate the minister’s 
response, but am not entirely convinced by his 
fundamental argument. He suggests that the test 
of the relevant authority is one of fact, not opinion. 
If that were the case, why are we asking local 
authorities to give evidence? It is clear that the test 
is not one of fact, otherwise that would be 
established. We are asking the relevant local 
authorities to give their opinion. If we are asking 
them to do that, we should certainly ask the child 
for his or her opinion, and we should also ask the 
relevant person for their opinion. That would be 
the nature of the evidence. We are asking that the 
sheriff can call on them, whereas they are 
currently not allowed to be called. Such decisions 
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are vital for children. The child certainly has an 
interest in which local authority looks after them 
and the decisions that they take. As the minister 
said, we should put the interests of the child at the 
centre of things. 

The Presiding Officer: The question is, that 
amendment 144 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
For 

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Carlaw, Jackson (West of Scotland) (Con)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Foulkes, George (Lothians) (Lab)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Annabel (West of Scotland) (Con)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Stewart, David (Highlands and Islands) (Lab)  

Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab)  

Against 

Adam, Brian (Aberdeen North) (SNP)  
Allan, Alasdair (Western Isles) (SNP)  
Brown, Keith (Ochil) (SNP)  
Brown, Robert (Glasgow) (LD)  
Campbell, Aileen (South of Scotland) (SNP)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Finnie, Ross (West of Scotland) (LD)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Kidd, Bill (Glasgow) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McArthur, Liam (Orkney) (LD)  
McInnes, Alison (North East Scotland) (LD)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McMillan, Stuart (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Neil, Alex (Central Scotland) (SNP)  
O’Donnell, Hugh (Central Scotland) (LD)  
Paterson, Gil (West of Scotland) (SNP)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Scott, Tavish (Shetland) (LD)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Tolson, Jim (Dunfermline West) (LD)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP)  

Abstentions 

Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
MacDonald, Margo (Lothians) (Ind) 

The Presiding Officer: The result of the 
division is: For 60, Against 58, Abstentions 3. 
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Amendment 144 agreed to. 

Section 160—Appeals to sheriff principal: 
section 159 

Amendment 145 moved—[Ken Macintosh]. 

The Presiding Officer: The question is, that 
amendment 145 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
For 

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Carlaw, Jackson (West of Scotland) (Con)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Foulkes, George (Lothians) (Lab)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Annabel (West of Scotland) (Con)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  

Stewart, David (Highlands and Islands) (Lab)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab)  

Against 

Adam, Brian (Aberdeen North) (SNP)  
Allan, Alasdair (Western Isles) (SNP)  
Brown, Keith (Ochil) (SNP)  
Brown, Robert (Glasgow) (LD)  
Campbell, Aileen (South of Scotland) (SNP)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Finnie, Ross (West of Scotland) (LD)  
FitzPatrick, Joe (Dundee West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Kidd, Bill (Glasgow) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McArthur, Liam (Orkney) (LD)  
McInnes, Alison (North East Scotland) (LD)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McMillan, Stuart (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Neil, Alex (Central Scotland) (SNP)  
O'Donnell, Hugh (Central Scotland) (LD)  
Paterson, Gil (West of Scotland) (SNP)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Scott, Tavish (Shetland) (LD)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Tolson, Jim (Dunfermline West) (LD)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP)  

Abstentions 

Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
MacDonald, Margo (Lothians) (Ind)  
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The Presiding Officer: The result of the 
division is: For 60, Against 59, Abstentions 3. 

Amendment 145 agreed to. 

Section 161—Enforcement of orders 

The Presiding Officer: We come to group 17. 
Amendment 92, in the name of the minister, is 
grouped with amendments 93 and 94. 

Adam Ingram: Amendments 92 to 94 relate to 
the enforcement of orders. The bill currently 
provides for the police to intervene in the 
enforcement of compulsory supervision orders, 
interim compulsory supervision orders and 
medical orders where required. That is not a new 
policy; the police already have similar powers 
under the Children (Scotland) Act 1995. Taken 
together, my three amendments seek to ensure 
that children under any order contained in the bill 
may benefit from the same protection by making 
child protection orders, child assessment orders 
and orders that are made by a justice of the peace 
under section 53 subject to law enforcement. That 
brings the bill’s provisions fully into line with the 
1995 act. 

I move amendment 92. 

Amendment 92 agreed to. 

Amendments 93 and 94 moved—[Adam 
Ingram]—and agreed to. 

Section 169—Amendment of Vulnerable 
Witnesses (Scotland) Act 2004 

Amendment 95 moved—[Adam Ingram]—and 
agreed to. 

The Presiding Officer: That is as far as we are 
able to go with consideration of the bill this 
afternoon. Therefore, I am left with no choice but 
to suspend the meeting until 6 o’clock. 

17:54 
Meeting suspended. 
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Vol. 4, No. 36 Session 3  
 

Meeting of the Parliament 

Thursday 25 November 2010 

 

Note: (DT) signifies a decision taken at Decision Time. 

Children’s Hearings (Scotland) Bill - Stage 3: The Parliament resumed 
consideration of the Bill at Stage 3. 

The following amendments were agreed to (without division): 146, 96A, 96, 
147, 97, 98A, 98, 148, 99, 100, 101, 102, 103, 104, 161, 150A, 150B, 150C, 
150, 151, 152, 107, 108, 162, 109, 110, 111, 112, 113, 114, 115, 116, 117, 
153, 154, 118, 119, 120 and 121. 

Amendment 105 was moved and, with the agreement of the Parliament, 
withdrawn. 

The following amendments were not moved: 149 and 106. 

The Minister for Parliamentary Business moved a motion without notice under 
Rule 9.8.5A that the remaining time limits be extended by 10 minutes. 

The Minister for Parliamentary Business moved a motion without notice under 
Rule 9.8.5A that the remaining time limit be extended by up to 20 minutes. 

Children’s Hearings (Scotland) Bill - Stage 3: The Minister for Children and Early 
Years (Adam Ingram) moved S3M-7399—That the Parliament agrees that the 
Children’s Hearings (Scotland) Bill be passed. 

After debate, the motion was agreed to (DT). 
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Children’s Hearings (Scotland) 
Bill: Stage 3 

Resumed debate. 

14:55 
The Deputy Presiding Officer (Trish 

Godman): The next item of business is 
continuation of stage 3 proceedings on the 
Children‟s Hearings (Scotland) Bill. In dealing with 
amendments, members should have the bill as 
amended at stage 2, the marshalled list and the 
groupings, which the Presiding Officer has agreed. 
There is a supplement to the marshalled list 
containing manuscript amendments that were 
lodged yesterday and which the Presiding Officer 
agreed can be taken. The supplement also 
provides information about where the 
amendments are grouped and when they will be 
called. The division bell will sound and 
proceedings will be suspended for five minutes for 
the first division this afternoon. The period for 
voting for that division will be 30 seconds. 
Thereafter, I will allow a voting period of one 
minute for the first division after a debate and all 
other divisions will be 30 seconds. 

Section 170—Children’s hearings: 
procedural rules 

The Deputy Presiding Officer: We start with 
group 18. Amendment 146, in the name of 
Margaret Smith, is grouped with amendment 147. 

Margaret Smith (Edinburgh West) (LD): It is 
essential that children remain at the heart of the 
children‟s hearings system and that children feel 
able to express their views to panel members. At 
stage 2, at the request of the Scottish Child Law 
Centre, I lodged amendment 86, which would 
have required a separate report on the child‟s 
views to be put to the hearing. My key motivation 
was to ensure that the child‟s voice is heard and 
taken into account. We all know that, although 
some children feel able to speak on their own 
behalf at a hearing, the majority probably find that 
a fairly daunting prospect. It is likely that some at 
least would say that they were content that their 
views had been taken into account, even if they 
had not been, just to get the process over and 
done with. 

The minister accepted the principle and the 
concern behind my stage 2 amendment, but he 
did not wish to add a further report and felt that the 
child‟s view could be incorporated into reports that 
are already produced for panel members. As ever, 
I am less bothered by the mechanism and more 
bothered by the outcome. I want to ensure that the 
child‟s point of view is heard. So, following 
discussion with the Government, I have lodged 
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amendments 146 and 147. Amendment 146 will 
insert a specific rule-making power into section 
170 to enable rules to be made in connection with 
obtaining views of the child. Amendment 147 
creates a duty to ensure that any views that are 
expressed by the child are included in the report 
that is put before the hearing. 

The amendments are supported by several 
children‟s organisations. I hope that the Parliament 
will support them, as part of the efforts that are 
being made through the bill to listen effectively to 
the views of children who are directly affected by 
the hearings system. 

I move amendment 146. 

Ken Macintosh (Eastwood) (Lab): I thank 
Margaret Smith for lodging amendments 146 and 
147. At stage 2, the Education, Lifelong Learning 
and Culture Committee agreed to several 
amendments that put children at the heart of the 
bill. The amendments are in keeping with that, so 
Labour members are happy to offer our support for 
them. 

The Minister for Children and Early Years 
(Adam Ingram): I share Margaret Smith‟s concern 
that the views of the child must be heard at a 
hearing. The law already provides for that, but 
many children feel that they do not have the 
chance to contribute at hearings and, if and when 
they have the chance, they do not always feel that 
they are being listened to. That has to change. 
The bill and wider reforms provide a greater 
opportunity to make that change. 

There are significant provisions in the bill to that 
end. Every hearing will now check that a child has 
had the chance to express their views before a 
hearing and, yesterday, we agreed Christina 
McKelvie‟s amendments on advocacy support. 
When we discussed the issue at stage 2, I made it 
clear that the Government will look to use the 
procedural rules to make it more explicit that the 
information that is provided to panel members in 
advance of hearings must include the views of the 
child. 

I welcome and support amendments 146 and 
147, which helpfully take us in that direction. They 
strike the right balance, in making it clear that the 
views of children must be provided to hearings, 
but that that should not require additional 
paperwork or bureaucracy. The amendments will 
also allow flexibility in how the views are gathered 
and provided to take account of the particular 
circumstances of the child. In due course, we will 
give further thought as to how we can further 
strengthen the rules, but the bill and the rules will 
not by themselves secure the positive change that 
we want. That is as much, if not more, about 
changing practice and culture. We will continue 

our work with partners to help deliver that in the 
coming months. 

15:00 
Margaret Smith: I welcome the support for my 

amendments from the Government and others. I 
echo the minister‟s comments that, although we 
have made progress throughout the bill‟s stages, 
an awful lot of other things can be done to allow 
the child‟s voice to be heard, such as changing 
culture and practice. I am absolutely certain that 
panel members throughout Scotland are 
committed to doing just that. 

Amendment 146 agreed to. 

The Deputy Presiding Officer: I move to group 
19. Amendment 96, in the name of the minister, is 
grouped with amendment 96A. 

Adam Ingram: Amendment 96 relates to a new 
provision made during stage 2 that amended 
section 170 of the bill. That provision enabled the 
Scottish ministers to make rules specifying the 
matters that could be considered by pre-hearing 
panels. The matters are set out in a closed list in 
section 78 of the bill and although I do not intend 
to adjust them in the near future, it is appropriate 
that flexibility is available without the need to 
adjust primary legislation. In light of the potential 
for those rules to adjust matters contained in 
primary legislation, I consider that affirmative 
procedure is required. That is what amendment 96 
will achieve. 

Amendment 96A, on behalf of the Subordinate 
Legislation Committee, provides that rules 
containing provisions on certain matters in section 
70(2) be subject to affirmative procedure. I offer 
my support for that amendment. 

I move amendment 96. 

Jamie Stone (Caithness, Sutherland and 
Easter Ross) (LD): I am grateful for what the 
minister has just said. On behalf of the 
Subordinate Legislation Committee, I propose 
amendment 96A, which seeks to amend the 
Government‟s amendment 96. 

Section 170 of the bill enables the Scottish 
ministers to make rules about the practice and 
procedures of the children‟s hearings system, but 
we are concerned specifically about section 170 
(2)(a) to (m). As the bill stands, those paragraphs 
are subject to negative procedure. When we 
looked at the bill, we questioned whether negative 
procedure was appropriate in all those cases and, 
as the minister mentioned, we were concerned 
about paragraphs (d) to (f), (h) and (k), which deal 
with substantive rights such as attendance at, 
excusal and exclusion from hearings, the 
withholding of documents, and representation at 
hearings, all of which could engage the European 
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convention on human rights. In those cases, we 
asked the Scottish Government to consider 
making the provisions subject to affirmative 
procedure. In doing so, my committee seeks to 
safeguard the Parliament‟s ability to ensure proper 
scrutiny. I am grateful to the minister for deciding 
to accept amendment 96A. It is very much to his 
credit and that of the Parliament. 

I move amendment 96A. 

Amendment 96A agreed to. 

Amendment 96 agreed to. 

Amendment 147 moved—[Margaret Smith]—
and agreed to. 

Section 173—Sharing of information: panel 
members 

Amendment 97 moved—[Adam Ingram]—and 
agreed to. 

After section 173 

Amendment 98A moved—[Ken Macintosh]—
and agreed to. 

Amendment 98 moved—[Adam Ingram]—and 
agreed to. 

Section 176—Amendment of section 32 of 
Sheriff Courts (Scotland) Act 1971 

The Deputy Presiding Officer: I move to group 
20. Amendment 148, in the name of Ken 
Macintosh, is the only amendment in the group. 

Ken Macintosh: In speaking to amendment 
148, I thank the minister for the effort that he has 
made to address the criminalisation of children— 

I am sorry; I am one step ahead of myself and 
have moved on to the next group. 

The Deputy Presiding Officer: We are dealing 
with representation before a sheriff. 

Ken Macintosh: I beg your pardon, Presiding 
Officer, and the minister‟s. 

Amendment 148 seeks to clarify the way in 
which a lay person may represent a party to 
proceedings under the Children‟s Hearings 
(Scotland) Bill, when enacted. It would do so by 
adding the line, 
“including through the making of oral submissions to the 
sheriff on the party‟s behalf”. 

Currently, section 176 outlines the 
circumstances under which a lay representative 
may appear at the sheriff court. Section 107 
similarly stipulates that a person who represents 
the child or relevant person at the hearing need 
not be a solicitor or advocate. 

It is unclear whether either or both references to 
a lay representative allow them to speak on a 
child‟s behalf. If that is the case—I understand that 
it will be allowed under section 176—I ask the 
minister to clarify whether he envisages similar 
provisions around using lay representation as 
have recently been approved under sections 126 
and 127 of the Legal Services (Scotland) Act 
2010. 

I move amendment 148. 

Bill Aitken (Glasgow) (Con): Mr Macintosh 
was, in the Glasgow vernacular, chapping at the 
right door but up the wrong close in respect of 
amendment 148. Overall, I am not entirely 
satisfied that the amendment is necessary at this 
stage. 

The principle to which Mr Macintosh refers is 
well established in civil matters down south. The 
Lord Justice Clerk highlighted in his recent report 
that the so-called McKenzie friend principle can in 
time be introduced in civil legislation in Scotland, 
which would allow lay representation. However, it 
seems—as Mr Macintosh himself indicated in his 
submission—that other sections of the bill already 
allow for that. I do not think that much divides 
members on the issue, but I would be grateful for 
some clarification from the minister. 

Adam Ingram: I thank Ken Macintosh for 
lodging amendment 148. It is not strictly 
necessary, as the court rule power in section 176 
already provides that a person can be represented 
in court proceedings by someone other than a 
lawyer. Such representation would include the 
making of oral submissions, but I am content for 
that to be made explicit, so I support Mr 
Macintosh‟s amendment. 

Ken Macintosh: I thank the minister for his 
support and his clarification. 

Amendment 148 agreed to. 

Section 177A—Rehabilitation of Offenders 
Act 1974: treatment of certain disposals by 

children’s hearings 

The Deputy Presiding Officer: We move to 
group 21. Amendment 99, in the name of the 
minister, is grouped with amendments 100 to 103 
and 149. 

Adam Ingram: I am grateful to the Education, 
Lifelong Learning and Culture Committee for 
supporting my stage 2 amendments, which tackled 
the unequal and in some cases disproportionate 
disclosure of offences that emanate from 
children‟s hearings. We have taken a real step 
forward in striking the right balance between 
taking a proportionate response to the offending 
behaviour of children and young people and 
protecting the public. There is much work to be 
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done in implementing those complex changes, but 
the stage 2 amendments provide a robust legal 
framework. 

Only one of my amendments signifies a slight 
shift in policy, which is to reduce the time until an 
alternative to prosecution with compulsory 
supervision order disposal becomes spent. Spent 
periods were set out at stage 2 as three months 
where a case is discharged and six months where 
a compulsory supervision order is made. 

On reflection, we believe that those time periods 
depend too much on the disposal of the case. As 
other members will know, that often does not 
reflect the seriousness of the offence. I therefore 
propose that in all cases, regardless of the 
disposal, an alternative to prosecution should 
become spent after three months of the grounds 
being accepted or established. I know from 
discussions with stakeholders that they support 
that shift. 

My other amendments bring the bill into line with 
my stated intentions at stage 2, when I advised the 
committee that the legislation would be 
retrospective. The amendments ensure that 
disposals that are made under the Children 
(Scotland) Act 1995 and the Social Work 
(Scotland) Act 1968 are brought into the bill. 

Amendment 103 will allow the order that sets 
out serious and violent offences to differentiate 
between degrees of seriousness. In particular I am 
keen that, as was discussed in committee, we are 
able to differentiate between assault and assault 
to severe injury. That will allow for full and proper 
consideration of what it is proportionate to include 
in the list. 

I understand the intention behind amendment 
149, which Ken Macintosh lodged, but I am slightly 
disappointed to see the amendment, following the 
sensible and well thought-out discussion on 
disclosure and public safety at stage 2, which the 
committee considered in reaching its decision. The 
amendment does not appear to be in line with 
those considerations and raises several concerns. 

As I have no doubt that Ken Macintosh will 
explain, the amendment would allow an individual 
to make an application to a sheriff to have the fact 
that they have committed a serious violent or 
sexual offence removed from their disclosure 
certificate. I will explain why I am concerned about 
the amendment‟s implications. 

The disclosure would come into play only if the 
individual wished to work with vulnerable children 
and adults or in positions of trust. If the 
amendment was agreed to, we would offer a 
person who had committed a serious crime the 
opportunity to work with the most vulnerable in our 
society. The right would be available only to a 
young person whose criminal behaviour had been 

dealt with by the children‟s hearings system and 
not by the courts. The unintended consequence 
could be that courts would be the preferred route 
for dealing with young people who committed 
serious crimes, regardless of the circumstances 
that led to that behaviour. That could take children 
away from the best forum that is available to 
provide the support that they need—the children‟s 
hearing. 

If new evidence comes to light that casts doubt 
on whether the child committed the offence, the 
child has the right to seek a full review by a sheriff 
of the grounds determination that led to the 
disclosure. If that review succeeds, the information 
will be entirely wiped from disclosure. 

Amendment 149 contains no criteria to identify 
the validity of a request for a review, apart from 
requiring a minimum time to have passed since 
the grounds were accepted or established. Neither 
does it contain criteria to assist the sheriff in 
making a decision, beyond an assessment of 
assertions from the applicant that he or she will 
not reoffend and does not pose a risk to public 
safety. 

I will set the scene for how the amendment 
could be used. A 15-year-old boy has committed a 
serious sexual offence that has been dealt with 
through children‟s hearings. He might be under 
compulsory supervision for that offence until he is 
18. If Ken Macintosh‟s amendment was agreed to, 
that boy could work with vulnerable groups at the 
age of 17 and his employer would be told nothing 
of his past offence. 

I understand the intention behind the 
amendment—to be fair to those who do not 
reoffend and who go on to lead perfectly 
respectable lives. The answer to achieving that is 
in the work that is under way on weeding rules. 
The Association of Chief Police Officers in 
Scotland is reviewing the weeding and retention 
rules that dictate for how long an offence is 
disclosed. ACPOS shares my view that the rules 
are too long and need to be shorter. That work 
holds the answer to the legitimate concern about 
how long information should be available for 
disclosure. Mr Macintosh‟s amendment seeks to 
address the same issue but would have 
consequences that I presume are unintended and 
which would not be sensible or safe. 

I ask members to consider that disclosure 
consequences apply only to serious violent or 
sexual offences—not shoplifting or childhood 
pranks. Disclosure certificates would show the 
information only if the individual wanted to work 
with vulnerable children or adults or in positions of 
trust. Amendment 149 is well meant, but it gets the 
fundamental balance wrong and would risk 
undermining public safety. Given the points that I 
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have made, I urge Ken Macintosh not to move the 
amendment. 

I move amendment 99. 

15:15 
Ken Macintosh: I thank the minister for his 

comments and for his efforts at the earlier stages 
of the bill in considering the issue of the 
criminalisation of children as they move from 
childhood to adult life without any assessment 
being made of their risk of reoffending or their 
danger to the public. I welcome the amendments 
that the minister lodged and in particular the 
retrospective application. 

I appreciate the minister‟s comments on the 
potential danger of the approach in amendment 
149, although I am not sure that I accept his 
argument. The point of amendment 149 is that it 
would introduce not a blanket acquittal of all 
children who have been found guilty of a sexual or 
other serious offence in childhood, but the 
principle of a review or appeal procedure for 
young people who have gained such a record, 
which will follow them into adult life. We discussed 
the matter in detail at stage 2, as the minister said, 
and I have redrafted an amendment that I lodged 
then, to focus simply on the review—that is, the 
opportunity to look again at a young man or 
woman‟s life. 

At stages 1 and 2, I put forward the case of a 
young man who, at the age of 13 or 14, commits a 
sexual offence and admits to it, and therefore 
cannot appeal on the ground of new evidence. 
The young man‟s case will not be picked up by the 
approaches in the Government‟s amendments. 
Indeed, even though he is on the straight and 
narrow as he becomes an adult, his criminal 
record—the offence that he admitted to as an 
adolescent of 13—will follow him until he is 40. 

The minister was right to say that it is about 
proportionality. We must consider whether we 
have got the balance right. The minister and 
members know that many children‟s organisations, 
such as Children in Scotland, the Scottish Child 
Law Centre and Scotland‟s Commissioner for 
Children and Young People, submitted evidence 
on the point that I have raised. The children‟s 
commissioner said: 

“At present, the system administers blanket 
criminalisation of children who accept an offence ground 
referral ... The consequences through the Disclosure 
system last for decades ... In my view, this cannot be 
reconciled with Scotland‟s children‟s rights obligations, 
which require an approach that avoids criminalisation and 
promotes rehabilitation and reintegration of the child into 
society”. 

The commissioner noted that it has been argued 
that the current approach 

“does not contribute to promoting desistance from 
offending”. 

We heard evidence for that at stage 2. The 
commissioner went on to say: 

“I therefore support amendment 149 ... which would give 
affected persons the right to apply to a sheriff for removal of 
offence information from their criminal record, where the 
sheriff is satisfied that the person does not pose a 
significant risk to another person, or of reoffending.” 

I would welcome members‟ comments. I 
appreciate that the minister expressed a couple of 
concerns, particularly about the possibility of 
different procedures between the sheriff court and 
children‟s hearings. I was pleased to hear what he 
said about the weeding and retention system on 
which ACPOS is working. There is no single way 
of addressing the matter, but it was worth raising 
the issue again at stage 3, to emphasise that the 
problem has not gone away and will need to be 
considered by the Parliament. 

Bill Aitken: The group contains various 
amendments, but it is amendment 149, in the 
name of Mr Macintosh, that must be carefully 
considered. The minister was correct to say that it 
is all about proportionality. No one wants to damn 
a youngster for ever, but the public interest and 
public safety must come into consideration. 

There are a couple of issues. First, there could 
be ECHR compliance difficulties with regard to 
retention in a case of the type that Mr Macintosh 
described, in which a 13-year-old could find 
himself unable, under the bill as it stands, to have 
a particular conviction reviewed or taken from the 
disclosure record. Secondly, the check and 
balance in this context would be the judicial 
determination of the sheriff. Some members might 
argue that we are seeking to introduce a legal 
aspect in an area in which the principle has been 
to try to remove legalism as far as possible, but 
that is the check and balance, because nothing 
could happen unless a summary application had 
been made and the sheriff had considered the 
matter. 

A sheriff would seriously consider any risk of 
danger to the public in light of the appellant‟s 
pattern of behaviour and would almost invariably 
refuse applications of the nature that we are 
considering. 

I imagine that such applications would be very 
rare. The fact that both Mr Macintosh and the 
minister had to stretch for hypothetical examples—
for the best of purposes—illustrates the difficulties 
that could arise. 

I think that the appropriate safety factor is in 
place, but the minister has the opportunity to 
persuade us to take a different route. At the 
moment, I think that amendment 149 is 
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commensurate with the degree of difficulty that 
might arise. 

The Deputy Presiding Officer: I am minded to 
take a motion without notice to extend the next 
time limit by 10 minutes. 

Motion moved, 
That, under Rule 9.8.5A, the remaining time limits be 

extended by 10 minutes.—[Bruce Crawford.] 

Motion agreed to. 

Margaret Smith: Throughout the bill process, 
members of the Education, Lifelong Learning and 
Culture Committee and the Government have 
been concerned about the criminalisation of 
children. The committee took evidence on that 
important issue from a number of children‟s 
charities and from Scotland‟s Commissioner for 
Children and Young People. Many of us were 
concerned that, rather perversely, a system that 
was meant to have the child‟s best interests at its 
heart ended up letting the child down. 

Children who accepted offence grounds or had 
offence grounds established were left with a 
criminal record for the next 20 years. That seemed 
particularly perverse where a child had admitted 
the offence, especially because the evidence 
against them had not been tested in court and it is 
at least debateable whether they would have 
known the full consequences of their acceptance 
of offence grounds. Where the offence was minor, 
it seemed even more perverse and wrong that that 
should compromise a child‟s rehabilitation and job 
prospects in later life. That is why we were 
pleased when the minister lodged amendments on 
the issue at stage 2. 

A balance must be struck between 
decriminalising the child and maintaining public 
safety. That is why I accepted at stage 2 that it is 
right that some offences ought to appear on 
disclosure certificates. Convictions for serious 
violent and sexual offences will continue to be 
disclosed when someone is seeking to work in 
regulated work—for example, with vulnerable 
adults or children. That is absolutely right and 
brings a sense of proportion that was previously 
lacking in the system. 

The Scottish Government will consult on the list 
of serious, violent and sexual offences, and the 
matter will be subject to affirmative procedure in 
the Parliament. There will also be welcome 
changes to procedural rules, so that it will be the 
reporter‟s responsibility to inform the child and 
relevant persons of the consequences of 
accepting such grounds. The hearing panel chair 
will also check that with the child before the 
hearing begins. I believe that the Government has 
responded reasonably and proportionately and 
urge the Parliament to support its amendments. I 

particularly welcome the retrospective nature of 
the Government‟s proposals. 

At stage 2, Ken Macintosh attempted to bring a 
level of risk assessment into the system by placing 
a duty on the panel to make judgments about 
whether a person poses a risk of reoffending. His 
stage 2 amendment was roundly rejected by all 
other members of the committee. I accept that 
amendment 149, which he has lodged at stage 3, 
is different. This time the sheriff, rather than the 
children‟s panel, is asked to make decisions about 
the risk of further offending. The member‟s main 
motivation appears to be that he does not like the 
blanket approach that the minister‟s amendments 
take. In my view, the minister‟s approach has the 
benefit of delivering clarity, as it enables a child 
and their family to know in advance what the 
consequences of accepted offence grounds may 
be. 

I share some of the minister‟s concerns about 
Mr Macintosh‟s amendment. Now, information 
from the children‟s hearings system will be 
disclosed only about people who committed a 
serious violent or sexual crime, if they are seeking 
employment with vulnerable groups or in positions 
of trust. It is not unreasonable for society to 
maintain that position on public safety grounds. 
Amendment 149 might also make the courts a 
preferable route, which we want to avoid. 

Bearing in mind the minister‟s comments on the 
right to a review under existing rules and the on-
going work of ACPOS, I urge the Parliament to 
accept the minister‟s amendments and to reject 
amendment 149, no matter how well meaning Mr 
Macintosh‟s intention. I accept absolutely that the 
member wants to ensure that children have the 
opportunity to get on with their lives and are not 
held back by something that they did in their 
teens. However, given the seriousness of the 
offences that we are discussing, we must be 
proportionate. The proportionate response is to 
reject amendment 149. 

Adam Ingram: I will respond to Bill Aitken on a 
couple of points. I ask him, rhetorically, how he 
can predict what the sheriff would do, given that 
amendment 149 does not spell out any criteria 
whatsoever. Secondly, I do not quite understand 
his point about ECHR compliance. It is fine as far 
as we are concerned, because the system is 
based on consent and was approved under the 
Protection of Vulnerable Groups (Scotland) Act 
2007. There is no ECHR problem. 

Rather than reprise all the arguments that I 
made in my opening remarks, I will leave 
members to answer some key questions. How will 
the sheriff make his decision? How will that protect 
public safety? How does it protect vulnerable 
groups? How does it protect children from being 
processed through the courts more frequently than 
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happens at present—bypassing the children‟s 
hearings system? 

Bill Aitken: Would the minister not agree that, 
although predicting judicial determinations can be 
a little difficult under any circumstances, judges 
get them right in the vast majority of cases? 

The minister is making some fairly good points 
in respect of the rest of the matter, but he would 
surely also agree that, in the extreme cases—
which are few and far between—the matter is 
most likely to go to a court, which would have to 
be the place for it. 

Adam Ingram: I merely respond by saying that 
it is notoriously difficult to predict whether people 
will reoffend. Essentially, Mr Macintosh‟s 
amendment 149 suggests that we are not leaving 
a lot of time between the original disposal and the 
right for the person to come before a sheriff for a 
review. It could be a matter of months before that 
happens. I do not think that that is a risk worth 
taking with public safety, particularly when it 
comes to vulnerable groups, which is what the 
disclosure process is for. 

I urge members to support the Government 
amendments in the group and to oppose 
amendment 149. 

Amendment 99 agreed to. 

Amendments 100 to 102 moved—[Adam 
Ingram]—and agreed to. 

Section 177B—Criminal record certificates  

Amendment 103 moved—[Adam Ingram]—and 
agreed to. 

Amendment 149 not moved. 

After section 177C 

The Deputy Presiding Officer: We come to 
group 22. Amendment 104, in the name of the 
minister, is the only amendment in the group. 

Adam Ingram: Amendment 104, which is of a 
technical nature, relates to the effect of orders 
made outside Scotland. Section 33 of the Children 
(Scotland) Act 1995 enables regulations to be 
made to allow court orders that are made in other 
parts of the UK to have effect as if they were 
supervision requirements. As supervision 
requirements will be replaced by compulsory 
supervision orders, amendment 104 inserts a new 
section into the bill to enable regulations to be 
made to allow an order that has been made by a 
court in England, Wales or Northern Ireland to 
have effect in Scotland as if it were a compulsory 
supervision order. The amendment also enables 
the modification of the bill or of the Social Work 
(Scotland) Act 1968 in their application to such 

orders, where appropriate. That is similar to 
provision that is contained in the 1995 act. 

I move amendment 104. 

The Deputy Presiding Officer: There is too 
much noise in the chamber. 

Amendment 104 agreed to. 

Section 181—Subordinate legislation 

Amendment 161 moved—[Adam Ingram]—and 
agreed to. 

After section 183 

15:30 
The Deputy Presiding Officer: Amendment 

150, in the name of Karen Whitefield, was debated 
with amendment 4. Ms Whitefield to move or not 
move. 

Karen Whitefield (Airdrie and Shotts) (Lab): 
Not moved—[Interruption.] Moved, Presiding 
Officer. 

The Deputy Presiding Officer: I had not put 
the question, Ms Whitefield, but you will have to be 
much quicker than that in future. That is not 
acceptable. 

Amendments 150A to 150C moved—[Adam 
Ingram]—and agreed to. 

Amendment 150 agreed to. 

Section 184—Meaning of “child” 

The Deputy Presiding Officer: We come to 
group 23. Amendment 105, in the name of Robin 
Harper, is grouped with amendment 106. I draw 
members‟ attention to the information on pre-
emption that is given in the groupings paper. 

Robin Harper (Lothians) (Green): Making 
children‟s hearings the default option for minor 
offences that are committed by young people up to 
the age of 18 would bring Scotland into line with 
the United Nations Convention on the Rights of 
the Child, which has rightly been ratified by Britain 
and should be honoured. If my amendments in the 
group were to be agreed to, young people 
between the ages of 16 and 18 would not face 
criminal charges for minor offences and would 
instead be dealt with in the children‟s hearings 
system. We would serve justice, our communities 
and our young people better if young people were 
not criminalised the first time they committed an 
offence that could attract a short jail sentence. 

The majority of our prisoners, young and old, 
have problems—drug problems, health problems, 
mental health problems, learning difficulties and 
alcohol problems—and, above all, they need help 
to reduce the likelihood of reoffending. Stripping a 
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17-year-old boy of the remains of his self-esteem 
knocks out any confidence he may have left. 
Locking him up with hardened criminals after his 
first indictable offence is one good way of ensuring 
that he is more likely to reoffend. That is 
evidenced by the fact that we lock up more young 
people than almost any other country in Europe. 

Sheriffs can already refer offenders between the 
ages of 16 and 18 to the children‟s panel reporter, 
but the power has rarely, if ever, been used in 
recent times. There are many programmes that 
help young people who have offended or who are 
at risk of offending. One such programme is Action 
for Children‟s youthbuild, which has a 70 per cent 
success rate in getting young people into work. 
Sheriffs could use all of those programmes at a 
fraction of the cost of the £31,000 a year it costs to 
lock up a young person who has committed his 
first offence. 

I moved a similar amendment at stage 2 at the 
Education, Lifelong Learning and Culture 
Committee. I did not press it, given the 
committee‟s somewhat lukewarm response. Its 
members have had time to reconsider. I will listen 
carefully to responses before deciding whether to 
press or seek leave to withdraw amendment 105. I 
ask the minister to respond in particular to my last 
point. 

I move amendment 105. 

Adam Ingram: As Mr Harper said, amendments 
105 and 106 mirror amendments that he lodged at 
stage 2. I share Robin Harper‟s view that we must, 
where possible, seek to avoid any young person 
being deprived of their liberty, and this is an 
important debate, but the proposed change is not 
the right way to achieve that goal. It is important to 
be clear about the value and flexibility of our 
system. The children‟s hearings system focuses 
its efforts and resources on identifying and 
addressing the welfare needs of the youngest and 
most vulnerable in our society, whose risks and 
needs are, in the vast majority of cases, apparent 
long before their 16th birthday. That has to be right. 
The idea is attractive in principle, but I cannot 
support carte blanche inclusion of 16 and 17-year-
olds in the children‟s hearings system. 

I firmly believe that the current system already 
allows an appropriate measure of flexibility in 
dealing with such young people. First, 16 and 17-
year-olds are already in the hearings system. 
Supervision requirements can and do continue 
until children reach the age of 18, and the bill 
provides for that practice to continue. Secondly, in 
the context of offending behaviour, courts already 
have the power in some cases to choose to seek 
advice from a hearing or to remit a 16 or 17-year-
old back to the system for disposal, whether or not 
they have been in the hearings system before they 
turned 16. 

We have a good adult court system and a 
children‟s hearings system. We must consider how 
those systems can be used effectively to manage 
appropriately the needs and risks of these young 
people. Further, such a change would require 
extensive consultation to determine the potentially 
profound impacts that it would have on policing, 
the courts and the children‟s hearings system. 

A change to the existing provision is not needed 
to get the best out of the systems that we already 
have. I believe that flexibility is key in order to best 
focus the resources that we have at our disposal 
on those who are most in need, and that the 
current system provides it. Although I understand 
Mr Harper‟s intentions, my concern is that his 
amendments would risk that flexibility and focus. 

I do not support Robin Harper‟s amendments, 
and I hope that he will withdraw amendment 105 
and not move amendment 106. 

Margaret Smith: Amendments 105 and 106 
echo those that were lodged by Robin Harper at 
stage 2. Although I have some sympathy with the 
view that we should try to keep young people out 
of Polmont and out of prison and that we should 
be particularly attentive to the needs of children 
coming out of care, I had a number of issues with 
the amendments, which Mr Harper chose not to 
press at stage 2. 

First, it is fair to say that, despite arbitrary age 
limits, there is no age below which all people are 
children and above which all are adults. Different 
Governments have taken a range of different 
approaches to the issue. It is also fair to say that 
there are some 15-year-olds who are more mature 
and capable than some 17-year-olds. Therefore, 
what we need is a flexible system and approach to 
these issues, and I believe that the current system 
has that flexibility. 

Currently, young people can stay under the care 
of the children's panel up to the age of 18 if they 
have been dealt with by the hearings system and 
are, for example, subject to an order. There is 
flexibility in the system and courts already have 
the power to remit 16 and 17-year-olds back to the 
hearings system for disposal, regardless of 
whether they have been in the hearings system 
before. 

For some individuals, it will be right that, 
between the ages of 16 and 18, they remain within 
the hearings system. For others, possibly with a 
long-term history of offending, it will be right for 
them to be dealt with by the adult courts. The 
current system has the flexibility to make those 
decisions in the best interests of the child or young 
person. 

I think that, if we are to reconsider the issue, it 
would be useful to do so in the wider context of the 
different approaches that are being applied to 
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youth criminal justice. Only last week, when I 
asked Fergus Ewing a question on youth violence, 
he was able to give me quite encouraging 
statistics on the progress that is being made on 
the issue. We should consider the issue in that 
context, rather than try to deal with it, rather late in 
the day, through this bill. The system that we are 
working with has the flexibility to get the approach 
right for each and every child. 

Robin Harper: In response to Margaret Smith‟s 
suggestion that I was not able to quantify the 
effects of the proposal, I say that that would 
involve a major piece of research that would be 
best done by the Government. I was not capable 
of doing that on my own. 

There remains a problem with regard to young 
people between the ages of 16 and 18—
particularly those who have just reached 16 and 
those who are leaving care. Far too many of those 
young people fall through a hole in the system, 
and disproportionate numbers of those young men 
end up in institutions such as Polmont. I hope that 
successive Governments will do more to address 
the problems in that area. 

We need to keep in mind our commitment to the 
UNCRC to move to treating young people 
between 16 and 18 as children. The final problem 
that has not been addressed is that sheriffs do not 
use the powers that are available to them. 
Obviously, we cannot direct the law in that 
respect, but will the Government respond on the 
issue of advice and help to sheriffs on alternatives 
to prison, particularly for young people? 

I will not press amendment 105. 

Amendment 105, by agreement, withdrawn. 

Amendment 151 moved—[Adam Ingram]—and 
agreed to. 

Amendment 106 not moved. 

Amendment 152 moved—[Adam Ingram]—and 
agreed to. 

Section 185—Meaning of “relevant person” 

Amendment 107 moved—[Adam Ingram]—and 
agreed to. 

Section 187—Interpretation 

Amendments 108 and 162 moved—[Adam 
Ingram]—and agreed to. 

Schedule 1—Children’s Hearings Scotland 

Amendment 109 moved—[Adam Ingram]—and 
agreed to. 

The Deputy Presiding Officer: We come to 
group 24. Amendment 110, in the name of 

Elizabeth Smith, is grouped with amendments 111 
to 117. 

Elizabeth Smith (Mid Scotland and Fife) 
(Con): The most challenging part of the bill—
certainly the one that has given the Education, 
Lifelong Learning and Culture Committee the 
greatest amount of work and has led to probably 
the greatest number of representations from a 
large number of people, including panel chairs, 
panel members, safeguarders, local authorities 
and families—is how to balance the need for 
better national training and more consistent 
standards throughout Scotland with preserving the 
best possible practice at local level. 

At the start of the process, questions were 
asked about whether new legislation was 
necessary—questions with which I had a great 
deal of sympathy. Were we in danger of 
compromising some of the best practice in the 
existing system at the expense of setting up a 
large and overcentralised bureaucracy, which 
would find it difficult to represent the needs of 
children who come from diverse parts of Scotland 
and whose circumstances may vary considerably? 
I note with interest that some of those concerns 
remain, especially among the panel chairs. 

It has been our duty as parliamentarians to take 
those concerns seriously. The will of the 
committee at stage 2, however, was that 
legislation was needed, particularly when it came 
to improving consistency throughout Scotland. 
Therefore, it was incumbent on us all to try to 
create an effective balance between retaining the 
best parts of the existing system and adopting new 
practices that would not get in the way of that 
effective local delivery. It was, in simple terms, a 
debate about how to avoid localism being 
compromised at the expense of increasing 
centralisation; how to avoid the powers of the new 
national convener being excessive; how to define 
more carefully the links between area support 
teams, local authorities and panels themselves; 
and how to improve accountability, all the while 
remembering that what was central to the debate 
was the best interests of our children rather than 
complex systems and unnecessary legal 
wrangles. 

At stage 2, concerns were raised by the Scottish 
Government about whether my attempts to 
preserve local autonomy at the same time as 
recognising the need for a national convener 
would encounter incompatibilities with the ECHR. 
Clearly, those concerns were extremely important, 
provided that they could be proven to be genuine 
rather than based upon a perceived fear that there 
would be a problem, when in fact none existed. 

As ever, there was complex legal advice to be 
considered and some paring down of what was 
and was not a relevant consideration. I still have a 
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few concerns that, at times, the ECHR has been 
driving too many aspects of the bill rather than just 
the essential sections where incompatibility was a 
real issue. Nonetheless, I put it on the record that I 
am grateful to the minister and his team for 
allowing David McLetchie and me to discuss those 
legal concerns with them on several occasions, 
and for the Scottish Government‟s willingness to 
move to accommodate our concerns about how to 
preserve localism in the bill. Amendments 110 to 
117 are the result of those deliberations. I hope 
that members will feel able to support them on the 
basis that they help to underpin the central ethos 
of ensuring that there continues to be effective 
local delivery in local areas. 

I move amendment 110. 

15:45 
Karen Whitefield: The central tenet of the bill 

has undoubtedly been the policy intent of 
strengthening the children‟s hearings system by 
ensuring that the decision-making process is 
independent while ensuring that there is 
consistency throughout the country and improved 
levels of accountability. 

It is fair to say that the aspect of the bill that we 
are discussing has been the subject of more 
debate, deliberation, and briefing and lobbying of 
the committee than any other. Panel members, 
panel chairs and the Convention of Scottish Local 
Authorities all raised considerable concerns about 
the bill. I accept that the Government listened to 
those concerns. That is why the original bill was 
withdrawn and redrafted. The reintroduced bill was 
a much better attempt. However, despite the 
minister‟s best attempts, concerns continued to be 
raised. 

The Labour members of the Education, Lifelong 
Learning and Culture Committee were happy to 
support Elizabeth Smith‟s amendments at stage 2 
because we believed that they went some way 
towards addressing the outstanding concerns of 
key stakeholders about the tension between the 
day-to-day operation of the children‟s hearings 
system and the role of the national convener. The 
fact that we now have a series of further 
amendments highlights the complexity of the area. 
We all want to do the right thing and ensure that 
we continue with what is best about the local 
delivery of Scotland‟s children‟s hearings while 
allowing for a much more consistent service 
throughout the country. That is why the Labour 
Party will support Elizabeth Smith‟s amendments 
at stage 3 today. We believe that they take us 
slightly closer to meeting those objectives. 

Margaret Smith: One of the key problems that 
we have tackled in considering the bill to date is 
how we can have a consistent system that is 

based on consistent standards when we want it to 
remain local in its delivery and accountability. We 
all agree that it is important that the system is 
rooted in the local community. That is a key part of 
our unique system. However, it is fair to say that, 
at various points, we have not had agreement 
from stakeholders about how we should achieve 
that. Committee members have done their best to 
try to come up with a position that squares the two 
sides of the equation. 

In response to concerns about the powers that 
are being given to the national convener, Liz Smith 
lodged stage 2 amendments 71 to 74 and 78, 
which placed area support teams under the control 
of local authorities rather than the national 
convener. Those amendments were prompted by 
concerns that the bill did not achieve the right 
balance between local and national decision 
making. The intention was to tip the balance in 
favour of local delivery to respond to the many 
concerns that had been raised on the issue. 

The minister argued that the amendments were 
not ECHR compliant, that they undermined the 
independence of the hearing, and that they set up 
potential conflicts of interest because local 
authorities would be in control of the system and 
would also be the bodies that were charged with 
taking on the provision of services to children who 
had come through the system. I certainly accept 
that that was a danger. Although committee 
members supported the amendments, we were 
clear that it would be preferable if further options 
were discussed and explored by Elizabeth Smith 
and the minister that addressed all those issues. 

I know that Elizabeth Smith and the minister 
have put a lot of time and effort into finding a 
solution that all who were concerned could accept. 
I am therefore pleased that the discussions have 
led to the group 24 amendments, which will give 
the national convener the power to set up and 
maintain area support teams. Limits have been put 
on the number of local authority members on the 
teams so that the teams will not be controlled by 
local authorities; that will ensure that the teams 
are independent. Current children‟s panel advisory 
committee members will automatically become 
members of the area support teams, thus aiding 
transition from one system to another. The 
amendments provide more local influence than 
was given in the bill as it was first presented, but 
they pose no questions over ECHR compliance. 

I accept that concerns have been raised about 
the position that the committee adopted at stage 2. 
By accepting Elizabeth Smith‟s amendments, I 
hope that we will allay the fears of panel chairs, 
Children 1st, CPACs, and various other people 
who have lobbied us strongly on these issues all 
the way through the bill process. 
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More importantly, by accepting the new 
proposals we are going a long way towards 
achieving the national and local balance that we 
need if the new system is to be successful for 
Scotland‟s children. 

Adam Ingram: I am grateful to Elizabeth Smith 
for lodging amendments that overturn 
amendments 71 to 74 and 78, which were passed 
at stage 2. As others have said, the stage 2 
amendments gave control of area support teams 
to local authorities, and that gave local authorities 
direct influence over issues such as the 
recruitment, selection and appointment of panel 
members, and decisions over training. As I said at 
stage 2, that represented a serious attack on the 
impartiality and independence of panel members, 
so the provisions had to be removed. 

If those provisions remain in the bill, they will 
lead to the construction of a system that fails to 
comply with the ECHR duties that have been 
placed on the Scottish Government and 
Parliament as part of the Scotland Act 1998 and 
the Human Rights Act 1998. Panel members are 
clear about the independent nature of their role in 
making crucial decisions about a child‟s life. In 
making such decisions, it is vital that the hearing 
upholds human rights, particularly those in article 
6 of the ECHR, which demands that 
“In the determination of his civil rights and obligations ... 
everyone is entitled to a fair and public hearing ... by an 
independent and impartial tribunal established by law”. 

It would have been impossible to meet that 
obligation if local authorities had responsibility for 
area support teams. That is because a local 
authority, which has to implement and pay for the 
decisions of the children‟s hearings system would 
also control the body—the area support team—
that is responsible for recruiting and servicing the 
decision maker, or the hearing, that is taking the 
decision. 

As Margaret Smith and others have said, the 
Education, Lifelong Learning and Culture 
Committee and members in general have received 
a large number of representations from 
stakeholders who had serious concerns about the 
amendments that were passed at stage 2. I wrote 
to the committee with a clear explanation of the 
legal position and the potential consequences of 
those earlier amendments. Of all the issues in the 
bill that were debated, this is the most critical and 
it must be resolved today. 

For the record, if the bill were to retain after 
stage 3 the changes that were made by 
amendments 71 to 74 and 78 at stage 2, it would 
lie outwith the legislative competence of the 
Scottish Parliament in terms of the Scotland Act 
1998. That is the Scottish Government‟s 
unequivocal position. The bill could therefore be 
subject to referral to the Supreme Court by the 

Lord Advocate, the Advocate General, or the 
Attorney General, for consideration of its 
legislative competence. That would, of course, be 
a decision for each of those law officers. If such a 
referral is made, the bill cannot be submitted for 
royal assent until the Supreme Court has made its 
decision and the issue of legislative competence is 
resolved. Such a situation has not arisen since 
devolution, and we should avoid this bill being the 
first to trigger such a legal dispute. 

I am convinced that the amendments that have 
been presented today by Elizabeth Smith overturn 
those that the committee supported at stage 2, 
and they provide greater clarity about the powers 
of the national convener and the role of local 
authorities in providing local support to panel 
members. They also allow for the continued 
contribution of the volunteers that are central to 
the hearings system without compromising the 
bill‟s key principles and objectives to protect the 
independence of decision makers, improve 
consistency and introduce accountability. 

As Liz Smith described, the amendments place 
a duty on the national convener to establish area 
support teams with the agreement of local 
authorities; to provide local authorities with 
guaranteed membership of the teams with an 
appropriate balance; to include panel member 
representation in area support teams; to allow for 
the automatic continuation of CPAC volunteers in 
area support teams; and to delegate rota 
management to area support teams. 

Amendment 117 reinstates the powers and 
duties of the national convener in training panel 
members. Training is the primary means of 
developing the skills of panel members to make 
decisions in a hearing. Those decisions centre on 
making compulsory supervision orders that place 
a duty on local authorities to provide support to 
children, so it is wholly inappropriate to provide 
local authorities with a level of influence over the 
training of panel members, who we must 
remember are lay members, on the decisions that 
they should be making for children. 

Liz Smith‟s amendments offer a way out of the 
situation that we find ourselves in, and I am 
grateful to her for working with me to find a 
resolution that guarantees localism in the hearings 
system while ensuring that the Parliament satisfies 
its obligations under the ECHR. I strongly support 
the amendments lodged by Liz Smith. 

The Deputy Presiding Officer (Alasdair 
Morgan): I am minded to take a motion without 
notice to extend the next and last time limit by up 
to 20 minutes. 

Motion moved, 
That, under Rule 9.8.5A, the remaining time limit be 

extended by up to 20 minutes.—[Bruce Crawford.] 
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Motion agreed to. 

Elizabeth Smith: I put on record my thanks to 
the minister, to my committee colleagues and to 
colleagues within my party for their work on the 
issue. As I said at the beginning, it was not an 
easy task because we had to take on board the 
views of those with the expertise and skills who 
make the system work on the ground, and allay 
their fears about having excessive bureaucracy 
put on them. 

I am aware of lots of different views on the 
subject. The process has not been easy, but we 
have probably got the best possible compromise 
to ensure that we can take forward the local 
delivery and have new standards in training and 
the office of the national convener. 

Amendment 110 agreed to. 

Amendments 111 to 116 moved—[Elizabeth 
Smith]—and agreed to. 

Schedule 2—The Children’s Panel 

Amendment 117 moved—[Elizabeth Smith]—
and agreed to. 

The Deputy Presiding Officer: We come to 
group 25. Amendment 153, in the name of Ken 
Macintosh, is grouped with amendment 154. 

Ken Macintosh: Amendment 153 is 
straightforward. It would require the national 
convener of children‟s hearings Scotland to 
involve children and young people in the training 
of members of children‟s hearings. The proposal 
was made initially by the Aberlour Child Care Trust 
and Action for Children Scotland and supported by 
other children‟s organisations in evidence on the 
bill. It was one of a series of amendments 
designed to put children at the heart of the new 
hearings system. 

Amendment 153 proposes a practice that would 
help to create and develop a listening culture and 
ensure that children and young people feel more 
involved and have a greater say in key decisions 
about their lives. The need to develop such a 
culture emerged in the evidence taken by Action 
for Children Scotland in its survey and event on 
the “Where‟s Kilbrandon now?” report. 

Amendment 153 suggests that the age of 25 be 
used as the cut-off point so that we may learn from 
the experience of those who have been through 
the system. I am aware that the minister agreed in 
principle to the approach at stage 2, and I hope 
that he will be able to support the reworded 
amendment at stage 3. I indicate Labour‟s support 
for Margaret Smith‟s amendment 154, which 
addresses a similar issue. 

I move amendment 153. 

16:00 
Margaret Smith: As I have said many times 

during consideration of the bill, it is important that 
panel members are able to hear the views of the 
child and that those views are properly taken into 
account. Amendment 154 places a duty on the 
national convener, when training or planning the 
training of panel members, to have regard to the 
need for members to be trained in the best way to 
gain the child‟s views. I do not pretend that that is 
always an easy task. I have five children, so I 
know that it is not always an easy task. Each child 
is different and, indeed, each panel member is 
different. Not every panel member will find it an 
easy thing to do, although some panel members 
will be adept at it. 

Amendment 154 is not prescriptive about how 
that is to be done. Different approaches might be 
taken, including taking advice from young people 
who have gone through the system—Mr 
Macintosh‟s amendment 153 proposes that—or 
getting input from panel members throughout the 
country who have developed best practice in this 
important aspect. Panel members share our 
aspiration that the child should be a full partner in 
a hearing that will have a direct impact on his or 
her life. 

I hope that Parliament will support both the 
amendments in the group. 

Elizabeth Smith: The Conservative party will 
support both amendments. If there was any 
unanimity of views in the committee, it was on the 
need for better training. Essential to that is the 
quality of the feedback and that panel members 
should feel better informed about the impact that 
their decisions have made. 

Adam Ingram: As I said in relation to the 
previous group of amendments, panel member 
training is crucial to the success of the children‟s 
hearings system. It is integral to ensuring that we 
have panel members with the skills, knowledge 
and experience to take decisions in the best 
interests of children and young people. Passing 
responsibility for training to the national convener 
as the bill proposes will ensure that we address 
concerns about consistency of the existing training 
arrangements and equity of access—panel 
members are offered more training opportunities in 
some areas than in others. The bill also gives us 
the chance to consider training more broadly. 

I am keen for children and young people to be 
involved more consistently in panel member 
training. It is important that panel members are 
able to put children at their ease and to 
communicate clearly and effectively with them. 
Amendment 153 requires the involvement in that 
training of young people who have been in the 
hearings system. That is a welcome step, 
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especially with regard to their involvement in the 
delivery of training, although it is not immediately 
clear to me how straightforward it will be to involve 
those young people in the development of the 
training. The national convener will, no doubt, 
relish taking on that challenge in due course. 

Amendment 154 requires panel member training 
in how best to elicit the views of children and 
young people. That places in statute what 
happens at present: all panel members receive the 
training, as they should. Nevertheless, I 
understand why Margaret Smith would like the 
provision to be included in the bill. It fits well with 
other measures that are already in the bill, which 
seek to ensure that the views of children at 
hearings are heard. 

I do not believe that it is all about the bill. A 
change in culture and practice is key to ensuring 
that children are effectively engaged with the 
hearings system and feel able to speak at 
hearings. However, both amendments underpin 
that change and I am happy to support them. 

Amendment 153 agreed to. 

Amendment 154 moved—[Margaret Smith]—
and agreed to. 

Schedule 3—The Scottish Children’s 
Reporter Administration 

Amendment 118 moved—[Adam Ingram]—and 
agreed to. 

Schedule 5—Minor and consequential 
amendments 

The Deputy Presiding Officer: We come to 
group 26. Amendment 119, in the name of the 
minister, is grouped with amendments 120 and 
121. 

Adam Ingram: These three amendments seek 
to add minor and consequential amendments to 
schedule 5 and further repeals to schedule 6. 

I move amendment 119. 

Amendment 119 agreed to. 

Schedule 6—Repeals 

Amendments 120 and 121 moved—[Adam 
Ingram]—and agreed to. 

The Deputy Presiding Officer: That ends the 
consideration of amendments. 

Children’s Hearings (Scotland) 
Bill 

The Deputy Presiding Officer (Alasdair 
Morgan): The next item of business is a debate 
on motion S3M-7399, in the name of Adam 
Ingram, on the Children‟s Hearings (Scotland) Bill. 
I point out to members that time is very limited, so 
they will need to stick to the time limits. 

16:05 
The Minister for Children and Early Years 

(Adam Ingram): I am delighted to open this stage 
3 debate on the Children‟s Hearings (Scotland) 
Bill—passing it will be quite a landmark 
achievement, considering how long it has been in 
the pipeline, and quite a relief, given that, as a 
Parliament, we have spent nearly 30 hours 
considering it. 

Our consultation with partners has shaped the 
bill considerably and is greatly appreciated. In fact, 
some partners have attended parliamentary 
sessions so often that they may now qualify as 
honorary MSPs. 

I thank members of the Finance Committee, the 
Subordinate Legislation Committee and the 
Education, Lifelong Learning and Culture 
Committee. The diligent scrutiny of the bill by 
members of the Education, Lifelong Learning and 
Culture Committee in particular has helped, as it 
should, to shape the final form of the bill. There 
have been a few areas where we have not agreed, 
but the important thing has been the way in which 
we have worked together to resolve the issues.  

I thank the committee clerks who have worked 
so hard to support the work of the committees. 
Finally, I thank my officials, as well as the 
Government and parliamentary legal teams, for 
their work on the bill. They have worked extremely 
hard on what has been a demanding and 
challenging bill. 

The Government has undertaken a significant 
programme of engagement in developing the bill. 
There have been a number of areas on which we 
have found consensus with partners: the value 
placed on the system; updating the system to take 
account of the European convention on human 
rights and the United Nations Convention on the 
Rights of the Child; improving consistency and 
standards nationwide; and updating and 
simplifying procedures. 

I am sure that members would agree that it has 
been difficult to achieve common ground on many 
issues in the bill. The children‟s hearings system is 
highly valued by a wide range of partners and that 
breadth of interests does not lend itself to 
achieving consensus on every point. There has 
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been no united voice among our partners on many 
matters and that has been very tricky to overcome. 

When I brought the bill to Parliament in 
February, it represented the outcome of a lot of 
hard work to carefully balance the views that the 
Government had heard. As members of the 
Education, Lifelong Learning and Culture 
Committee will know, that balancing act does not 
stop during the parliamentary process. If passed 
today, the bill will contain a number of 
compromises, but even those will not 
accommodate all the views of all partners. To be 
frank, it cannot—on some issues opinion has 
varied greatly. 

However, the bill has always represented our 
genuine efforts to improve outcomes for 
Scotland‟s most vulnerable children and young 
people. It will ensure that those making often life-
changing decisions are fully and consistently 
supported by modernised legislation to enable 
them to deal with the challenges presented today 
and in the future. 

The system now deals with more than 10 times 
the number of care and protection cases that there 
were nearly 40 years ago. The number of children 
and young people referred to the reporter in 2009-
10 was 42,532. Although that represents a 
reduction of nearly 10 per cent from the number 
referred in the previous year, it is still 4.7 per cent 
of the Scottish child population. 

The bill brings change to the system to ensure 
that it is strengthened for the future. Importantly, it 
retains and protects overarching elements that are 
treasured within the system.  

The system will continue to abide by 
Kilbrandon‟s principles, protecting the ethos that 
children who offend and those who require care 
and protection are equally deserving of being 
considered as children in need. The welfare of the 
child continues to be of paramount importance. 

To ensure that our cherished hearings system 
stands strong for the future, it is imperative that 
this bill addresses concerns and criticisms that 
have manifested themselves over the years. The 
bill will achieve that by introducing new roles and 
responsibilities that are currently lacking. For the 
first time, we will have a figurehead to represent 
panel members and ensure consistency of support 
throughout the country.  

The bill also strengthens children‟s rights, which 
is important. The impact of offence-related 
behaviour in later life is addressed and, for the first 
time, the development of an advocacy service 
specifically for children in the hearings system will 
be required so that the voice of the child can be 
heard as strongly as possible. 

The bill simplifies a number of procedures for 
those involved in hearings and introduces new 
processes. Interim compulsory supervision orders, 
for example, have been warmly welcomed, and 
the feedback loop has been embraced by partners 
who are keen to learn about successful 
interventions that can contribute to better 
outcomes for children and young people. 

The bill is not the only element of our work. The 
wider reform programme will provide much of the 
detail to support the implementation of the 
framework and the hard work will continue over 
the coming years as we implement the bill to 
ensure that Scotland‟s children and young people 
can have the best start in life and are ready to 
succeed. 

I move, 
That the Parliament agrees that the Children‟s Hearings 

(Scotland) Bill be passed. 

16:11 
Karen Whitefield (Airdrie and Shotts) (Lab): I 

welcome the passing of the Children‟s Hearings 
(Scotland) Bill today. The journey has been long 
and often arduous, and there have been a few 
false starts along the way. As the minister has 
said, there is no doubt that some will retain 
reservations about whether the bill will really 
deliver the positive changes that we have all, I am 
sure, been seeking, but I believe that all parties—
committee members, the minister, and those with 
a specific interest in the children‟s hearings 
system—have acted in good faith to try to improve 
matters for some of our most vulnerable young 
people. 

With that in mind, I thank everyone who has 
contributed to the passing of the bill. I thank the 
committee clerks, who, as ever, provided 
committee members with excellent support and 
assistance during all stages of the bill process, 
and our external adviser, Kenneth Norrie, who 
provided support for the committee during the 
early stages of the bill process. I also thank all the 
organisations that gave evidence and lobbied 
strongly to ensure that the Kilbrandon principles 
remained at the heart of the bill. Indeed, it is worth 
recognising the hard work and commitment of the 
hundreds of panel members throughout Scotland 
who give up their time and energy to serve their 
communities and to help to protect vulnerable 
children and young people. I say an extra-special 
thank you to the panel members who sat through 
every single meeting of the Education, Lifelong 
Learning and Culture Committee in which the bill 
was discussed and who are even with us here 
today. Finally, I thank the minister and his officials 
for their assistance and perseverance with what 
has been a rather complex and difficult bill. 
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We can be rightly proud of our children‟s 
hearings system in Scotland, which is the envy of 
many other countries. It ensures that the welfare 
of children and young people remains at the heart 
of any decision that is made that affects their life. 
As a result of the bill‟s introduction of the feedback 
loop, we will not only be able to believe that; we 
will, probably for the first time, be able to prove it 
as well. 

The children‟s hearings system could, in other 
circumstances, be a very legalistic and 
confrontational judicial system, but it is a system 
that ensures that the needs and problems of the 
young people concerned are focused on. It uses 
the experiences and knowledge of local people to 
ensure that the circumstances surrounding a 
young person‟s referral to the hearings system are 
understood and appreciated by those who make 
important and powerful decisions about their lives. 

The bill‟s central aim is to improve the children‟s 
hearings system by bringing it into line with current 
ECHR legislation while protecting its underlying 
principles and values. It aims to strengthen the 
children‟s hearings system by ensuring the 
independence of the decision-making process, 
making the system more consistent across the 
country and improving levels of accountability. I 
think that the bill has achieved that aim to a large 
extent. 

Concerns have been expressed about the 
possible overcentralisation of the new system. I 
have already said that I am pleased that the 
minister considered those concerns when he 
published the bill in February. The bill‟s solution is 
to establish a central agency, headed by the 
national convener, which should ensure the 
consistency that we all seek. However, the bill will 
also establish area support teams, thus retaining 
the best aspects of the localism that is inherent in 
the existing system. Those are important 
measures. We have a duty to guarantee that all 
children and young people receive a consistently 
high level of service but, equally, we want to 
ensure that wherever possible panel members 
have good local knowledge. 

It is only fair to note that concerns were raised 
about the reduced role of local authorities in the 
new system, not least by the Convention of 
Scottish Local Authorities. Indeed, the movement 
on that issue between stages 2 and 3 provides 
evidence of its complexity and the degree of 
debate that has taken place on what is a core part 
of the bill. It remains to be seen whether the bill 
strikes the right balance between a centralised 
approach and a local one but, in its current form, it 
represents a genuine attempt to derive the 
benefits from both. 

It is worth reiterating that the vast majority of 
referrals to the children‟s panel are on child 

welfare grounds. Our efforts to improve the 
children‟s hearings system will, I hope, go a long 
way towards improving child welfare in Scotland. 
However, other issues that impact on child welfare 
and protection must be addressed, if not in the 
current parliamentary session, then early in the 
next one. In particular, we need to develop far 
more robust and dependable methods of sharing 
information between agencies that are involved in 
child welfare. 

I welcome the final stages of the bill. We might 
not have been able to please every group and 
organisation that lobbied us, but we have 
delivered a bill that strives to ensure that every 
Scottish child has access to a high-quality and 
child-centred hearings system. It is important that 
the Parliament continues to scrutinise the effects 
of the bill once it becomes enacted so that, where 
necessary, we can take swift action to amend or 
improve the legislation. 

16:17 
Elizabeth Smith (Mid Scotland and Fife) 

(Con): I have no doubt about the responsibility 
that we face as we debate the bill in its final stage. 
It is absolutely beyond question that the children‟s 
hearings system is an immensely important part of 
the way in which we protect and care for our most 
vulnerable children. It is also beyond question that 
the central principles of the bill are those that were 
first set out by Kilbrandon in 1964—principles that 
are just as relevant today as they were then. 
However, it is clear that several aspects of the 
current children‟s hearings system needed to be 
addressed, although I was sceptical at the start of 
the process about whether we really needed a 
legislative process to make the necessary 
changes. As I said earlier this afternoon, we 
should note the extent of the differing opinions, 
even at the later stages in our deliberations, and 
not just between stakeholder groups but within 
them. That situation has made our job as 
parliamentarians even more complex. 

A wide range of issues have been raised, 
including how to improve training and national 
standards; the right of the child to confidentiality; 
ECHR compatibility; improving the feedback to 
panel members; the definition of the term “relevant 
persons”; and many more. However, for me, the 
most essential challenge throughout the passage 
of the bill has been to ensure that the best part of 
the existing system—the effective delivery of 
assistance for each child at local level—is retained 
while we modernise the structure, improve 
accountability and deliver better outcomes for our 
young people. 

At several points in the process, I worried about 
whether we were about to construct a legislative 
sledgehammer to crack a relatively small 
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administrative nut—I had to put that in for the 
minister—and whether the Scottish Government 
was at times becoming a little too anxious about 
issues to do with the ECHR. It was much more 
important to me that we found a clear, 
manageable, fair and acceptable situation for all 
the parties that built on the best practice to be 
found in the local environment and with which 
children and panel members are most familiar. 

I have been adamant all along that that should 
be the defining feature of the system and that any 
process of reform should not impair or remove 
those principles. I am immensely grateful to the 
other parties for their support and to the minister 
and his team for being prepared to negotiate on 
that front. I am also grateful to several panel 
members, local authority representatives and legal 
advisers for their assistance on the issue. Any 
legislation that lost the connection between the 
children‟s hearings system and local communities 
would have been a serious mistake. 

I am mindful of the views of several 
stakeholders who felt, quite rightly, that we were in 
danger of debating too much about the procedures 
rather than about how to improve the outcomes for 
our children. 

As we pass this bill this evening and as the 
convener said, we must be mindful of the need to 
keep a watching brief on how well we can balance 
the leadership role of the national convener while 
strengthening the local connection and delivery of 
a first-class service in local areas. There remains 
a lack of clarity about the operation of area 
support teams, particularly in light of recent 
economic troubles, which are forcing councils to 
review their best practice. Linked to that is 
accountability, whether related to how local 
authorities deliver their services or how they will 
interact with area support teams and, of course, 
the accountability to the Scottish Parliament of the 
national convener. 

The bill has had a tortuous passage at several 
points. All along, it has been important to 
remember that the whole system is entirely 
dependent on the commitment of volunteer panel 
members whose skills and expertise are often of 
the highest standard. It has been exceptionally 
important to ensure that the changes that we are 
about to make have commanded as much support 
as possible from those who carry out the main 
duties on the front line. That has not been easy, 
given the requests to keep the structure as simple 
and non-adversarial as possible, as firmly rooted 
in the local community and as caring as possible 
for the children that we serve and to deliver more 
consistency across Scotland. 

The Scottish Conservatives give our firm 
commitment to the bill in the belief that we have 
now made that balance more possible and that 

there will be increased scrutiny of how well we 
achieve improved outcomes for our children and 
how well we provide panels with informed 
feedback about how successful their decision 
making has been. That will be the true test of how 
well we have delivered this new legislation. 

16:21 
Margaret Smith (Edinburgh West) (LD): I 

thank many of the people involved in the bill, 
particularly the many people who gave evidence to 
the Parliament and who have continued to engage 
with us in what has been a fairly tortuous process 
at times. I thank our committee clerks, our adviser 
Ken Norrie and the Government‟s bill team. I also 
thank the minister for the manner in which he 
conducted discussions on the bill with me and 
others. His description of the process as “very 
tricky” shows what a master of understatement 
and how ideally suited he is to tackling what has 
been a difficult process. 

As a country, we should be rightly proud of our 
children‟s hearings system and the volunteers and 
professionals who work in it. Although we want to 
retain the key Kilbrandon principles, we are right to 
strive to improve the system. The bill before us 
today does make improvements: it gives the 
system a figurehead; it makes it ECHR compliant; 
and, crucially, it brings an opportunity to deliver 
greater consistency and national standards. Like 
Karen Whitefield, I hope that the Scottish 
Government and the Parliament will continue to 
monitor implementation of the bill and, if 
necessary, will return to it in the future. I hope that 
that will reassure those who still have concerns 
about aspects of the bill that we will pass today. 
There have been disagreements and questions 
about certain parts of the bill, but the vast majority 
of stakeholders have now lent their support to it. 

It is vital that we never forget our purpose, which 
is to make a positive difference to the lives of 
Scotland‟s most vulnerable children. In 2008-09, 
some 47,000 children were referred to the 
children‟s reporter and the vast majority of them—
more than 39,000 children—were referred for their 
own care and protection. The problems that lie 
behind those figures will need more than an 
effective, modern hearings system to solve them, 
but it is a critical component in doing so. 

The system is unique. Its assumption that the 
child who offends is as much in need of protection 
as the child who has been offended against is the 
right one, and one of which we can be proud. The 
children‟s hearings panel has the protection and 
care of children at its heart. Panel members are 
uniquely progressive in their way of aiding those 
youngest citizens in need and it is vital that we 
retain as strong and effective a system as possible 
to help them. 
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The issue of paramount consideration has been 
how to balance the fundamental need for local 
input and delivery with the desire to have a more 
consistent set of standards and training 
procedures. That issue has given the committee 
some difficulties. We did not arrive at our final 
position on the matter in any straightforward 
way—more of a zig-zag approach to the legislation 
has been necessary—but I want panel members 
and others to be in no doubt that we have all been 
driven by the need to maintain and support the 
localism of the current system. The ethos of the 
system is based not just on the care of the child, 
but on that care and support being rooted solidly in 
the child‟s community—these are all our children. 
Therefore, I welcome the group 24 amendments 
that Elizabeth Smith moved today and the manner 
in which they were developed with the Scottish 
Government. They strike the right balance 
between localism and national standards and 
consistency. 

There have been welcome amendments on the 
establishment of a national panel of safeguarders; 
the extension of duties to health boards to comply 
with requests for assistance from local authorities; 
advocacy; new interim compulsory supervision 
orders; forced marriage as a ground for referral; 
greater flexibility in relation to relevant persons to 
reflect changing family patterns; and many more.  

In two key areas—the feedback loop and the 
ending of the wholesale criminalisation of children 
in the system as a result of the Rehabilitation of 
Offenders Act 1974—we have returned for further 
scrutiny and improvement at stage 3. Those are 
two of the most important aspects of the bill when 
it comes to putting the best interests of the child at 
the heart of everything that we want the system to 
deliver. 

I am pleased to have played my part in lodging 
successful amendments to address concerns that 
the views of the child should be heard loud and 
clear and should be taken into account by the 
panel. 

At stage 2, I raised concerns about children 
being held in police stations, and I thank the 
minister for the information and reassurances that 
he has given on that point. I am content that police 
stations are and will continue to be used as a 
place of safety only ever as a last resort and that, 
in those rare circumstances, a reporter will 
normally arrange for a children‟s hearing to take 
place on the same day. The fact that that can be 
arranged is testimony to the quality and flexibility 
of the system. 

I am content that the Parliament is about to pass 
a bill that will improve the hearings system while 
maintaining the fundamental ethos that the child‟s 
welfare is paramount to us all. 

16:25 
Kenneth Gibson (Cunninghame North) 

(SNP): The Children‟s Hearings (Scotland) Bill is, 
as colleagues have said, one of the longest pieces 
of legislation in the history of the Parliament. It has 
demanded a large amount of work not only from 
the Education, Lifelong Learning and Culture 
Committee, but from Ken Norrie, the minister and 
his dedicated and hard-working staff, and many 
individuals and organisations who work alongside 
and within the children‟s hearings system. 

I specifically thank the Law Society of Scotland 
for the vast array of amendments that it has 
offered via Ken Macintosh. I also thank the 
children‟s panel chairs group, Children in 
Scotland, the Scottish Association of Children‟s 
Panels and the witnesses who presented evidence 
to the committee for their constructive input to the 
legislative process. Although there is no doubt that 
our unique system of children‟s hearings has been 
effective, it has been clear for some time now that 
the system is in need of modernisation. 

The creation of the children‟s hearings Scotland 
body and the national children‟s panel, paired with 
the dissolution of the children‟s panel advisory 
committees, helps to achieve the degree of 
simplification that is necessary in the hearings 
system, while complying with the UN Convention 
on the Rights of the Child. In doing so, the bill 
takes steps towards making decisions in children‟s 
hearings more consistent throughout Scotland. 

In line with the idea of consistency is the 
responsibility that the national convener will have 
in overseeing the standards for the training of 
panel members. For too long, panel members 
from separate local authorities have been trained 
in and expected to adhere to separate standards 
while directing some of Scotland‟s most vulnerable 
children. The establishment both of national 
standards that are set out by the convener and of 
the national scheme for legal aid will go a long 
way towards making the child the focal point of the 
hearings system. 

The bill takes great strides towards putting the 
child at the centre of the system, and goes further 
towards protecting the child‟s best interests than 
previous legislation has done. The provisions for 
allowing information to be withheld from a relevant 
person if the release of that information would be 
significantly against the interests of the child show 
that the hearings system serves to protect the 
child‟s interests. 

The provision in the bill that keeps offence 
grounds that are accepted at a hearing from 
appearing on disclosure certificates required for 
work in trusted positions—unless it is a very 
severe case, as has been acknowledged—further 
protects the interests of the child as he or she 
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progresses into society. That ensures that 
children‟s panels will have the ability to show 
children who have committed minor offences the 
error of their ways before those ways can detract 
from future possibilities for a child. 

Although one of the bill‟s explicit goals is to put 
Scotland‟s children at the heart of the system, it is 
vital that Parliament keeps in mind the Scottish 
citizens who volunteer their time to make the 
system work. One of the bill‟s most shining 
achievements will be its establishment of a 
feedback mechanism through which panel 
members, local authorities, the national convener 
and Scottish ministers will share information on 
the effectiveness of the hearings system at both 
local and national levels.  

We in the Education, Lifelong Learning and 
Culture Committee have the ability to review 
legislation and ensure that it is efficiently and 
satisfactorily implemented, and I believe that panel 
members should expect the same. As some of 
Scotland‟s most valuable citizens, children‟s 
hearings panel members deserve access to 
information regarding the outcomes of their hard 
work. 

Through the feedback loop, individual panel 
members and local authorities will have the ability 
to assess the implementation and effectiveness of 
their suggestions by way of information that is 
provided by the national convener. In addition, 
information regarding national trends will be 
available to panel members, which will allow them 
to make decisions that are based not solely on 
their own experiences, but on the experiences of 
panels throughout Scotland. As such, the 
feedback loop is one of many ways in which the 
bill will, while simplifying and making the hearings 
system more consistent, bring about co-operation 
between the local and national levels. 

The work that committee members such as Ken 
Macintosh, Karen Whitefield, Elizabeth Smith and 
Margaret Smith have put in is to be highly 
commended, as is the work of my colleague 
Christina McKelvie, who did much from my party‟s 
point of view. For a member whose party is in 
government, amendments to the bill can be 
frustrating, given that most of them tend to be 
lodged by the Opposition or the minister, and they 
are often left on the sidelines. However, Christina 
McKelvie has gone deep into the bill, and I support 
her efforts. I look forward to the passage of the bill. 

16:30 
Des McNulty (Clydebank and Milngavie) 

(Lab): I am the first non-member of the committee 
to speak so, on the Parliament‟s behalf, I 
congratulate all the committee members on their 
contribution to the bill. Karen Whitefield, as 

convener, and the minister took the bill through, 
but every committee member contributed 
significantly, as has been said. An awful lot of 
time, effort and energy must be put into preparing 
amendments and considering all the issues for 
long and complicated bills. Given the history of the 
bill—it has had to be produced twice, more or 
less—members should be very familiar with its ins 
and outs. 

Although I am not a member of the committee, I 
am interested in the subject because, in a 
previous life at Strathclyde Regional Council, one 
of my responsibilities was to disaggregate the 
children‟s hearings system at the time and transfer 
the reporters to a national system. The Strathclyde 
system, which served half of Scotland, had 
advantages. Many aims that the bill tries to 
achieve—such as a more centralised and 
consistent way of handling matters and better 
training arrangements—were achieved in 
Strathclyde, because the authority was so large. 
However, distributing tasks to smaller local 
authorities and ensuring that the children‟s 
hearings system worked well very locally also had 
advantages. 

The bill tries to achieve the best of both 
worlds—centralised co-ordination and effective 
training for panel members as well as local 
accountability and the best use of local 
knowledge. Time will tell whether we have 
achieved that. Given that panel members, panel 
chairs and the charities that take a strong interest 
expressed strong feelings earlier in the process 
but are not assaulting us at this late stage to say 
that we have got the whole thing wrong, I hope 
that a broader base of support exists for what is on 
the table. I noticed that the minister said that 
compromises had been reached on several 
issues; I hope that they are happy compromises 
that strike the right balance rather than 
compromises that paper over the cracks. 

For Labour, the bill‟s main disappointment is 
that no action has been taken on information 
sharing when dealing with children. We would like 
a statutory responsibility on the various parties—
including doctors—to share information. Often, the 
problem with progressing a case in a children‟s 
hearing is that somebody puts their arm round a 
piece of professional information and refuses to 
share it with somebody else, which means that the 
best outcome for the child is not obtained. We 
need to return to that issue and consider whether 
legislation needs to be introduced on information 
sharing, to overcome the barriers that undoubtedly 
still exist. 

I am also concerned about the danger of 
overlegalisation of the procedures of children‟s 
hearings. Children‟s hearings work precisely 
because they are informal. If everybody who is 
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sitting round the table has a lawyer to represent 
them, the point of the process can be lost to an 
extent. 

The Deputy Presiding Officer: Wind up, 
please. 

Des McNulty: I hope that the bill will be 
implemented as far as possible without the 
overinvolvement of lawyers. 

The Deputy Presiding Officer: The member 
must wind up now. 

Des McNulty: I support the bill. 

16:34 
Christina McKelvie (Central Scotland) (SNP): 

I add my thanks to all the organisations that have 
been involved, the bill team, the clerks, the 
Scottish Parliament information centre and 
everyone else who has supported us along the 
way. I particularly thank committee colleagues 
who supported my amendments. 

The children‟s panel chairs have followed the 
committee‟s deliberations every step of the way—
that includes our marathon meetings and even our 
evening meetings. I believe that they were here 
yesterday, and they are here today, too. I pay 
tribute to the chairs and to all panel members. It 
should be remembered that the caring people who 
make up our panels are volunteers. 

It is nearly half a century since Kilbrandon 
reported. In that time, society has changed and 
the challenges that we and especially young 
people face have changed. I am immensely proud 
of Scotland‟s hearings system, which puts the 
welfare of the child at its heart. It was time to 
renew and refresh the system, to allow children to 
participate effectively, to ensure adequate 
monitoring of the implementation of hearing 
decisions and of outcomes, and to ensure that the 
system is ECHR compliant. 

The amendments in my name that were agreed 
to yesterday will ensure that the child‟s voice is not 
lost in a room full of adults. Effective advocacy in 
Moray and Ayrshire has delivered better outcomes 
for children. Have-your-say forms that are 
completed before panel meetings by children who 
have had advocacy support are much more 
informed and in a number of cases have enabled 
panel members to come to better decisions for 
children. 

The provisions that were added to the bill at 
stage 2 on the age at which a young person 
comes to the reporter‟s attention will go a long way 
towards supporting young people. The new 
system will allow young people who are 
approaching their 16th birthday to be supported 
through the hearings system rather than put into 

the adult system, where they can become lost to 
society for ever. As I said in the committee, it is 
important that we acknowledge that a child‟s 
vulnerability does not end at the stroke of midnight 
on their 16th birthday. The bill will provide for a 
welfare-based, caring approach to our vulnerable 
young people. 

Another key provision in the bill is the power to 
request assistance. The duty to comply is 
extended to all local authority functions. A request 
could be made to local authorities and, for the first 
time, to health boards for assistance in realising a 
hearing‟s decisions, to support the care of a young 
person. The health service will be drawn into the 
system in a way that has never happened in the 
past, and the approach will ensure that a young 
person can have an holistic care plan. 

The UN Convention on the Rights of the Child is 
a cause that is close to my heart. The bill places 
the rights of the child at the heart of the system. It 
modernises grounds for referral and increases 
consistency in relation to decision making, training 
and continuous professional development. It will 
raise standards throughout Scotland. It will also 
maintain the independence of the system. It 
provides a clearer statutory framework and will 
strengthen protection and improve outcomes for 
Scotland‟s children. The new national convener 
will ensure the involvement of children and young 
people in the running of the system, so a youthful 
outlook will be maintained. 

The bill will also better organise safeguarders, 
improving training and ensuring consistent 
standards. There will be a permanent scheme of 
secure legal representation for children and 
relevant persons, which is welcome and will 
ensure that the highest regard is paid to the rights 
of the child. 

The system needs to be fit for another half 
century. I commend the minister, Adam Ingram, 
and all the other people who have guided and 
informed us along the way. I welcome the bill 
becoming law. 

16:38 
James Kelly (Glasgow Rutherglen) (Lab): 

Like Des McNulty, I am an outsider in the debate, 
in that I am not a member of the Education, 
Lifelong Learning and Culture Committee. I pay 
tribute to all members who have worked hard on 
the bill and to the people outwith the Parliament, 
such as panel chairs and many volunteers, who 
support the children‟s hearings system. 

There is no doubt that we have had a 
troublesome journey to get to the position that we 
are in today. This is the second time that we have 
been round the loop. That is partly because 
people who are involved in the children‟s hearings 
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system are committed to what they do and hold 
strong views, because they care about the 
children who come through their panels. That is 
perhaps why politicians found it difficult to design a 
solution that satisfied everyone. Many people in 
Scotland give up a great deal of time to support 
the system and to support children. I pay particular 
tribute to the minister and the committee for their 
work in bringing the bill to fruition. 

As members have said, the system that was 
based on the Kilbrandon principles was regarded 
as the jewel in the crown, and some people 
questioned why we would change it. 

The reasons that have been given for change 
are the requirement to comply with the ECHR; to 
ensure consistency throughout Scotland; and to 
maintain the independence of the children‟s 
hearings system. It is right that we should be 
aware of the ECHR and ensure that the rights that 
it ascribes to people are given an appropriate 
place in Scotland. However, as Karen Whitefield 
said, it is important that we remember the welfare 
of the child in the process. We do not want the 
process to become overburdened and intimidatory 
to children. It would be regrettable if we started to 
see an adversarial approach on panels; let us 
hope that the bill will not lead to that. 

One of the strains that has run through the 
debate on the bill is the question of which is best—
national or local? We are moving from a system of 
32 children‟s hearings panels to having a national 
panel. Many of those who participate in local 
panels throughout Scotland have a great deal of 
local knowledge and expertise and identify with 
their local panels. Let us hope that the new 
training system that has been put in place will 
reassure those panel members and ensure that 
they stay with the new arrangement that is to be 
established on a national basis. 

As Liz Smith said, it is clear that the bill will be 
passed this evening, but Parliament still has a 
watching brief. We will need to listen carefully to 
volunteers, panel members and panel chairs as 
they watch the effects of the bill in practice. It is 
one thing for politicians to pass the bill tonight; 
ultimately, the many volunteers throughout 
Scotland will have to make it work. We wish them 
well in that regard and hope that we have done a 
good job in providing legislation that makes their 
job easier. 

16:42 
Hugh O’Donnell (Central Scotland) (LD): 

During the debate, I watched members nod their 
heads almost unanimously when someone 
referred to the complicated, tricky, zig-zag nature 
of the bill. I have always held to the principle that, 
if we have not satisfied everyone who has lobbied 

us, we have gone some way towards being on the 
right page as far as the outcome is concerned. 
That certainly seems to be the case with the bill. 

I congratulate members of the Education, 
Lifelong Learning and Culture Committee. From 
our consideration of amendments over the past 
two days, it is clear that there has been a lot of 
detail and negotiation. Anyone who engages in 
such a process is to be congratulated if they get a 
successful outcome. As Christina McKelvie said, 
we hope that it will be another 50 years before we 
revisit this area of activity. 

Members of the committee—and all other 
members—value the existing children‟s hearings 
system, which is recognised internationally. The 
system combines a volunteer base with local 
knowledge; critically, it has at its heart the welfare 
of the child. As far as I can see, those principles 
have been retained in the bill. However, given that 
the system is 50 years old, give or take, and that 
our society has changed and become much more 
complicated, it is entirely legitimate for us to revisit 
it—albeit that we have done so twice. 

It is understandable that a national focus is 
needed. Des McNulty was right to commend the 
system that operated in Strathclyde region, which 
combined an element of localism with a 
centralised focus that permitted the dispersal of 
information and experience, and the exchange of 
ideas across a wider area. The bill will allow that to 
happen across Scotland and, from that 
perspective, it certainly seems to strike the right 
balance between those two requirements. Those 
principles are right. The bill also ties into the long-
standing issues around getting it right for every 
child.  

Although the bill might not satisfy every partner 
or stakeholder in every possible way, it will, I hope, 
be seen to address many of the challenges that 
exist and many of the questions that people have 
posed during the very long process of its 
consideration. 

As Margaret Smith said, Liberal Democrats are 
fully supportive of the bill and will be voting in 
favour of it this evening. 

16:45 
Margaret Mitchell (Central Scotland) (Con): 

The Children‟s Hearings (Scotland) Bill has had a 
difficult passage through the Parliament. The first 
attempt ended in failure, with the bill being 
withdrawn. During stage 1 of the new bill, there 
was consensus about the need for reform of the 
children‟s hearings system. Achieving that 
modernisation while maintaining the principles 
outlined in the 1964 Kilbrandon report has proved 
to be a not inconsiderable challenge. 
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From the outset, the Scottish Conservatives 
questioned the need for new legislation. With the 
benefit of hindsight, I remain unconvinced that the 
tortuous legislative process that has characterised 
the passage of the bill has been the best way to 
make the changes that are deemed necessary to 
improve the children‟s hearings system. 

The bill has attracted qualified support, but there 
has been no doubt about the need for the 
children‟s hearings system to retain a child-
centred approach and the strong local connections 
that have been reflected in panel membership to 
date. Clearly, the best elements of the original 
panel system should be retained in the new bill‟s 
provisions. 

I welcome the introduction of advocacy services 
for children who would otherwise not be able to 
express their views, but there is a need to limit the 
number of people who have the right to attend 
hearings. The list now includes a supporter, an 
advocate, a legal representative and possibly also 
a safeguarder. Also included in that not 
inconsiderable list is each “relevant person”, who 
can, in turn, be accompanied by their own 
supporter. With that expanding list of potential 
attendees, there is a real and justified concern that 
the child‟s voice could be diminished—ironically—
by those who have been granted legislative power 
to come to their aid. 

The process is now to be increasingly legislative 
and complex. Consequently, it is shifting away 
from the child-centred approach that has, over the 
41 years of its existence, been one of the 
strongest features of Scotland‟s unique children‟s 
hearings system. It seems that the need to 
maintain that child-centred approach as 
paramount has been overtaken by the primary 
consideration of ensuring that the bill‟s provisions 
anticipate every potential ECHR challenge. That 
can only be a retrograde step. 

The children‟s hearings system has always 
functioned at a local level, and that is one of its 
strengths. It follows that a balance must be found 
between the new position of the national 
convener, area support teams, local authorities 
and panel members, to ensure that the system 
does not become overly centralised. Elizabeth 
Smith‟s amendments have gone some way 
towards addressing that issue. 

Worryingly, however, there remains a distinct 
absence of clarity about how the component parts 
of the system will interact with one another and 
work together. It is essential to strike an 
appropriate balance between the influence of the 
national convener and the role of local authorities 
on area support teams. How area support teams 
will interact with local authorities has been and 
remains an issue. At a time when local authorities 
must think carefully about their budgets, when 

resources are scarce and criminal justice social 
workers continue to be underfunded and stressed, 
there is a question mark over how they will support 
and complement area support teams. Neither is it 
apparent how the teams will fit into the current 
local authority structures. All of those questions 
remain unanswered. 

I hope that the role of the national convener will 
help to address the issue of the variation in the 
support and training that is given to panel 
members, which was identified as a weakness in 
the current system. 

As I said in the stage 1 debate in June, 
children‟s panel members play a vital role in the 
system. Those volunteers give willingly of their 
time in an effort to provide support, assistance and 
guidance to children from their local communities. 
They deserve recognition and our gratitude for the 
work that they undertake. 

16:49 
Ken Macintosh (Eastwood) (Lab): Like nearly 

every member in the chamber this afternoon, I 
start by expressing my gratitude and thanks to 
everyone who was involved in bringing the bill to 
the brink of becoming an act of the Scottish 
Parliament. I thank the committee clerks, our 
adviser Kenneth Norrie and, of course, the 
parliamentary clerks who were involved in drafting 
our amendments.  

The legislative process is long and, I hope, 
thorough. No matter how many times we amend 
the rules that govern the timetabling of bills, we 
always seem to end up exchanging midnight e-
mails, making last-minute phone calls, calling 
urgent meetings and generally struggling to reach 
agreement on final adjustments. I also thank the 
bill team, members of which are sitting at the rear 
of the chamber, for their work in meeting the 
demands that the Parliament placed on them.  

I express particular thanks to those who not only 
submitted evidence but participated actively in 
supporting the Parliament and its MSPs through 
stages 2 and 3 of the bill process. I do so because 
the support and advice—and yes, the lobbying—
that we receive from organisations, groups and 
individuals is invaluable. It is worth noting the 
particularly high level of interest and interaction 
that the bill engendered, which I believe reflects 
the esteem in which the voluntary panel system is 
held. 

Speaking as an Opposition MSP—someone 
who does not have a civil service to call on—I am 
particularly grateful to the number of children‟s 
organisations whose efforts were very helpful in 
shaping the bill as it proceeded. Action for 
Children Scotland, Children in Scotland, 
Barnardo‟s, Children 1st, Aberlour Child Care 
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Trust, Quarriers, the Scottish Child Law Centre 
and, of course, Scotland's Commissioner for 
Children and Young People, amongst others— 

Hugh O’Donnell: You missed the Law Society. 

Ken Macintosh: I will come to it in a second. 
[Laughter.]  

All of them gave us persuasive and thoughtful 
submissions that helped to shape our thinking. A 
huge amount of work, thought and effort went into 
doing that and into the number of 
recommendations from the Law Society. I give 
special thanks to all involved. I am not sure 
whether my committee colleagues share my 
admiration for the Law Society and the selfless 
time and effort that it put in, but the bill is a better 
piece of legislation as a result. 

I pay particular tribute to the minister, Adam 
Ingram, for his openness and willingness to work 
with others from all sides to reach agreement on 
what could, at times, be quite intractable issues. It 
was instructive for all of us to see the minister 
maintain his equanimity and good nature, even in 
the midst of the partisan divisions that frequently 
erupted among us and for which our committee is, 
unfortunately, sometimes renowned. 

I thank those with a personal involvement in the 
children‟s panel system who tried to give us as 
parliamentarians the benefit of their experience. 
The list includes the children‟s panel chairs who 
are in the gallery again this afternoon. As Karen 
Whitefield said, they have been with us through 
nearly every evidence and amending session in 
the chamber and at committee. The list also 
includes the reporters, local panel volunteers 
and—crucially—young people who had been in 
front of a panel. They all informed our work.  

I doubt that there is a member in the chamber or 
Parliament who has not heard directly from 
constituents in their area about their concerns and 
views. I suspect that many of the individuals who 
took valuable time out of their lives to contact us 
may have found the passage of the bill a 
frustrating business. It is certainly the case that we 
could not address every concern that was raised. I 
thank all the individuals concerned. It is not always 
apparent how much we rely on such approaches 
and how much they influence our thinking. The 
process is not always as transparent as we would 
want nor wholly satisfactory for all those who 
engage with it and make submissions. 

I make those remarks and express my gratitude 
because, although I believe that the bill will 
improve what is a fundamentally sound system, 
despite all the efforts I find myself slightly 
dissatisfied that, even after so much work, so 
many views and attempts to reach consensus, 
agreement and compromise, in the end we will 
achieve possibly only modest improvements to the 

lives of those who are most affected—Scotland‟s 
children. I worry that we spent months worrying 
over and debating processes and too little time on 
the help, support and outcomes that our young 
people who are most in need require. That point 
was made earlier by Elizabeth Smith.  

Even now, I remain concerned that we may not 
have struck the right balance between local 
involvement and national standards and 
consistency. That is not a criticism of anyone or 
any party. In fact, it was striking that all parties 
united around the Kilbrandon principles and 
shared a desire to improve the panel system with 
its focus on needs, not deeds.  

I want to end on a more upbeat and confident 
note. I believe that the new children‟s hearings 
system will continue to work successfully for 
Scotland‟s children. It will do so because the panel 
members who give up their time for the good of 
others will make it work. There are outstanding 
concerns: the creeping legalisation of what should 
be a non-adversarial system and the growing 
number of adults who are involved. However, I 
believe that the new structures will work, that the 
process will improve, and that there will be greater 
consistency, higher standards and a greater focus 
on the voice of the child. I am confident that 
Scotland can continue to be proud of our 
children‟s hearings system. 

16:55 
Adam Ingram: I wonder what remains to be 

said about the bill at this stage. I would like to start 
by correcting Margaret Mitchell on a point of fact. I 
say for the record that the bill was not withdrawn. 
There was a draft bill in June 2009 that was 
consulted on and then adjusted before being 
introduced in February 2010. 

I thank members for their contributions today 
and yesterday, which again emphasised the 
importance of protecting Scotland‟s children‟s 
hearings system. I do not think that anyone doubts 
that modernised legislation is needed to improve 
outcomes for children, but it is a tribute to the 
dedication and professionalism of those in our 
children‟s hearings system that we have worked 
so well within a framework that is based on society 
and family life in the 1960s, which is a world away 
from modern society. 

The implementation of this bill will build on 
partnerships that were developed during its 
preparation. To support implementation, it is vital 
that we continue to retain sufficient numbers of lay 
people, without whom the system could not 
operate. [Interruption.]  

The Deputy Presiding Officer: Order. There is 
far too much noise. 
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Adam Ingram: It would be remiss of me not to 
pay tribute to the commitment and dedication of 
panel members, past and present, who have 
created this jewel in the crown of Scottish life. I am 
delighted that this year‟s panel member 
recruitment campaign attracted the highest ever 
number of people to the system. 

This has been a long slog, and there have been 
many questions about the bill throughout the 
process. However, I cannot bring the process to a 
close without responding to a phrase that I have 
heard repeatedly, and which I heard again this 
afternoon—the now infamous suggestion that the 
bill is a sledgehammer to crack a nut. I agree that 
the bill is large. It updates a lot of the Children 
(Scotland) Act 1995. However, to call it a 
sledgehammer is a little unfair. If the bill is the 
sledgehammer, does that make the children‟s 
hearings system the nut? Are we really saying that 
this bill is disproportionate, given the variety of 
players in the hearings system and the large 
number of children whom it supports? I would be 
surprised if that were the case, particularly since 
Scotland‟s largest tribunal will operate under it.  

It is clear to me that the bill does no more and 
no less than what is required to protect our 
children‟s hearings system. I take pride in the fact 
that the bill has well and truly polished the jewel in 
Scotland‟s crown. 

I thank members once again for their comments 
and also thank everyone else who has contributed 
to the development of the Children‟s Hearings 
(Scotland) Bill. I believe that the bill will make a 
significant and lasting difference to the life 
chances of Scotland‟s most vulnerable children 
and young people, and I urge every member to 
support it.  

16:59 
Meeting suspended.
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Children’s Hearings (Scotland) Bill 
[AS PASSED] 

 
 
An Act of the Scottish Parliament to restate and amend the law relating to children’s hearings; 
and for connected purposes. 
 
 

PART 1 

THE NATIONAL CONVENER AND CHILDREN’S HEARINGS SCOTLAND 

The National Convener and CHS 5 

1 The National Convener 

(1) There is to be an officer to be known as the National Convener of Children’s Hearings 
Scotland (referred to in this Act as “the National Convener”).  

(2) The Scottish Ministers are to appoint a person as the first National Convener. 

 (2A) The Scottish Ministers must take reasonable steps to involve persons who are under 21 10 
years of age in the process for selection of a person for appointment under subsection 
(2). 

(3) The period for which the person is appointed is 5 years. 

(4) The terms and conditions on which the person holds and vacates office are to be 
determined by the Scottish Ministers. 15 

 
2 Children’s Hearings Scotland 

There is established a body corporate to be known as Children’s Hearings Scotland 
(referred to in this Act as “CHS”). 

 
3 Further provision about the National Convener and CHS 

Schedule 1 makes further provision about the National Convener and CHS. 20 

 
The Children’s Panel 

4 Appointment of members of the Children’s Panel 

(1) The National Convener must appoint persons to be members of a panel to be known as 
the Children’s Panel. 

(2) The National Convener must endeavour to ensure that— 25 
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(a) the number of persons that the National Convener considers appropriate is 

appointed, and 

(b) the panel includes persons from all local authority areas. 

(3) Schedule 2 makes further provision about the Children’s Panel. 

 
Children’s hearings 5 

5 Children’s hearing 

A children’s hearing consists of three members of the Children’s Panel selected in 
accordance with section 6 for the purpose of carrying out functions conferred on a 
children’s hearing by virtue of this Act or any other enactment. 

 
6 Selection of members of children’s hearing 10 

(Z1) This section applies where a children’s hearing requires to be arranged by virtue of, or 
for the purposes of, this Act or any other enactment. 

(1) The members of the children’s hearing are to be selected by the National Convener. 

(2) The National Convener must ensure that the children’s hearing— 

(a) includes both male and female members of the Children’s Panel, and 15 

(b) so far as practicable, consists only of members of the Children’s Panel who live or 
work in the area of the local authority which is the relevant local authority for the 
child to whom the hearing relates. 

(3) The National Convener may select one of the members of the children’s hearing to chair 
the hearing. 20 

 
7 Holding of children’s hearing 

The National Convener must ensure that a children’s hearing is held for the purpose of 
carrying out any function conferred on a children’s hearing by virtue of this Act or any 
other enactment. 

 
9 Provision of advice to children’s hearings 25 

(1) The National Convener may provide advice to children’s hearings about any matter 
arising in connection with the functions conferred on children’s hearings by virtue of 
this Act or any other enactment. 

(2) The National Convener may in particular provide— 

(a) legal advice, 30 

(b) advice about procedural matters, 

(c) advice about the consequences of decisions of the children’s hearing,  

(d) advice about how decisions of children’s hearings are implemented. 

(3) In this section, “children’s hearing” includes pre-hearing panel. 
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9A Independence of children’s hearings 

Nothing in this Act authorises the National Convener or the Principal Reporter to direct 
or guide a children’s hearing in carrying out the functions conferred on children’s 
hearings by virtue of this Act or any other enactment. 

 
Power to change the National Convener’s functions 5 

10 Power to change the National Convener’s functions 

(1) The Scottish Ministers may by order— 

(a) confer additional functions on the National Convener,  

(b) remove functions from the National Convener, 

(c) transfer functions from another person to the National Convener, 10 

(d) transfer functions from the National Convener to another person, 

(e) specify the manner in which, or period within which, any function conferred on 
the National Convener by virtue of this Act is to be carried out. 

(2) An order under this section is subject to the super-affirmative procedure (other than an 
order under subsection (1)(e), which is subject to the affirmative procedure). 15 

 
Functions of CHS 

11 Provision of assistance to the National Convener 

CHS must— 

(a) assist the National Convener in carrying out the functions conferred on the 
National Convener by virtue of this Act or any other enactment, 20 

(b) facilitate the carrying out of those functions. 

 
12 Independence of the National Convener 

(1) Nothing in this Act authorises CHS or any other person to direct or guide the National 
Convener in carrying out the functions conferred on the National Convener by virtue of 
this Act or any other enactment. 25 

(2) This section is subject to section 10(1)(e). 

 
13 Directions 

(1) The Scottish Ministers may give CHS general or specific directions about the carrying 
out of its functions. 

(2) CHS must comply with a direction under subsection (1). 30 

(3) The Scottish Ministers may vary or revoke a direction under subsection (1) by giving a 
subsequent direction under that subsection. 
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PART 2 

THE PRINCIPAL REPORTER AND THE SCOTTISH CHILDREN’S REPORTER ADMINISTRATION 

The Principal Reporter and SCRA 

14 The Principal Reporter 

There continues to be an officer known as the Principal Reporter. 5 

 
15 The Scottish Children’s Reporter Administration 

There continues to be a body corporate known as the Scottish Children’s Reporter 
Administration (in this Act referred to as “SCRA”). 

 
16 Further provision about the Principal Reporter and SCRA 

Schedule 3 makes further provision about the Principal Reporter and SCRA. 10 

 
The Principal Reporter 

8 Location of children’s hearing 

The Principal Reporter must ensure that, so far as practicable, a children’s hearing takes 
place in the area of the relevant local authority for the child to whom the hearing relates. 

 
17 Power to change the Principal Reporter’s functions 15 

(1) The Scottish Ministers may by order— 

(a) confer additional functions on the Principal Reporter, 

(b) remove functions from the Principal Reporter, 

(c) transfer functions from another person to the Principal Reporter, 

(d) transfer functions from the Principal Reporter to another person, 20 

(e) specify the manner in which, or period within which, any function conferred on 
the Principal Reporter by virtue of this Act or the Criminal Procedure (Scotland) 
Act 1995 (c.46) is to be carried out. 

(2) An order under this section is subject to the super-affirmative procedure (other than an 
order under subsection (1)(e), which is subject to the affirmative procedure). 25 

 
18 Rights of audience 

(1) The Scottish Ministers may by regulations— 

(a) empower the Principal Reporter to conduct proceedings which by virtue of this 
Act require to be conducted before the sheriff or the sheriff principal, 

(b) prescribe qualifications or experience that must be acquired or training that must 30 
be undertaken by the Principal Reporter before conducting such proceedings. 

(2) References in subsection (1) to the Principal Reporter include references to a person 
carrying out a function on behalf of the Principal Reporter by virtue of paragraph 10(1) 
of schedule 3. 
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Functions of SCRA 

19 Assisting the Principal Reporter 

SCRA must— 

(a) assist the Principal Reporter in carrying out the functions conferred on the 
Principal Reporter by virtue of this Act or any other enactment, and 5 

(b) facilitate the carrying out of those functions. 

 
20 Provision of accommodation for children’s hearings 

(1) SCRA must provide suitable accommodation and facilities for children’s hearings. 

(2) Accommodation and facilities must, so far as practicable, be provided in the area of each 
local authority. 10 

(3) Accommodation and facilities must be dissociated from courts exercising criminal 
jurisdiction and police stations. 

 
21 Independence of the Principal Reporter 

(1) Nothing in this Act authorises SCRA or any other person to direct or guide the Principal 
Reporter in carrying out the functions conferred on the Principal Reporter by virtue of 15 
this Act or any other enactment. 

(2) This section is subject to section 17(1)(e). 

 
22 Directions 

(1) The Scottish Ministers may give SCRA general or specific directions about the carrying 
out of its functions. 20 

(2) SCRA must comply with a direction under subsection (1). 

(3) The Scottish Ministers may vary or revoke a direction under subsection (1) by giving a 
subsequent direction under that subsection. 

 
Transfer of staff, property etc. 

23 Transfer of staff, property etc. 25 

Schedule 4 makes provision about the transfer of staff, property, rights, liabilities and 
obligations to CHS. 

PART 3 

GENERAL CONSIDERATIONS 

24 Welfare of the child 30 

(1) This section applies where by virtue of this Act a children’s hearing, pre-hearing panel 
or court is coming to a decision about a matter relating to a child. 

(2) The children’s hearing, pre-hearing panel or court is to regard the need to safeguard and 
promote the welfare of the child throughout the child’s childhood as the paramount 
consideration. 35 
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25 Decisions inconsistent with section 24 

(1) A children’s hearing or a court may make a decision that is inconsistent with the 
requirement imposed by section 24(2) if— 

(a) the children’s hearing or court considers that, for the purpose of protecting 
members of the public from serious harm (whether physical or not), it is necessary 5 
that the decision be made, and 

(b) in coming to the decision, the children’s hearing or court complies with subsection 
(2). 

(2) The children’s hearing or court is to regard the need to safeguard and promote the 
welfare of the child throughout the child’s childhood as a primary consideration rather 10 
than the paramount consideration. 

 
26 Views of the child 

(1) This section applies where by virtue of this Act a children’s hearing or the sheriff is 
coming to a decision about a matter relating to a child. 

(2) This section does not apply where the sheriff is deciding whether to make a child 15 
protection order in relation to a child. 

(3) The children’s hearing or the sheriff must, so far as practicable and taking account of the 
age and maturity of the child— 

(a) give the child an opportunity to indicate whether the child wishes to express the 
child’s views, 20 

(b) if the child wishes to do so, give the child an opportunity to express them, and 

(c) have regard to any views expressed by the child. 

(4) Without prejudice to the generality of subsection (3), a child who is aged 12 or over is 
presumed to be of sufficient age and maturity to form a view for the purposes of that 
subsection. 25 

(5) In this section “coming to a decision about a matter relating to a child”, in relation to a 
children’s hearing, includes— 

(a) providing advice by virtue of section 48, 

(b) preparing a report under section 134(2). 

 
27 Children’s hearing: pre-condition for making certain orders and warrants 30 

(1) Subsection (2) applies where a children’s hearing is— 

(a) considering whether to make a compulsory supervision order, 

(b) considering whether to vary or continue a compulsory supervision order, 

(c) considering whether to make an interim compulsory supervision order, 

(ca) considering whether to make an interim variation of a compulsory supervision 35 
order, 

(d) considering whether to make a medical examination order, or 

(e) considering whether to grant a warrant to secure attendance. 
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(2) The children’s hearing may make, vary or continue the order, or interim variation or 
grant the warrant, only if the children’s hearing considers that it would be better for the 
child if the order, interim variation or warrant were in force than not. 

 
28 Sheriff: pre-condition for making certain orders and warrants 

(1) Subsection (2) applies where— 5 

(a) the sheriff is considering making a child assessment order, 

(b) the sheriff is considering making or varying a child protection order, 

(c) by virtue of section 151(1)(b) or (2)(b), the sheriff is considering— 

(i) varying or continuing a compulsory supervision order, 

(ii) making or varying an interim compulsory supervision order or an interim 10 
variation of a compulsory supervision order, 

(iii) varying a medical examination order, or 

(iv) granting a warrant to secure attendance, 

(d) the sheriff is otherwise considering— 

(i) making an interim compulsory supervision order or an interim variation of 15 
a compulsory supervision order, or 

(ii) granting a warrant to secure attendance, or 

(e) the sheriff is considering extending or varying an interim compulsory supervision 
order under section 103 or 103A. 

(2) The sheriff may make, vary, continue or extend the order or interim variation or grant 20 
the warrant, only if the sheriff considers that it would be better for the child if the order, 
interim variation or warrant were in force than not. 

 
29 Children’s hearing: duty to consider appointing safeguarder 

(1) A children’s hearing must consider whether to appoint a person to safeguard the 
interests of the child to whom the children’s hearing relates (a “safeguarder”). 25 

(2) A children’s hearing may appoint a safeguarder at any time when the children’s hearing 
is still deciding matters in relation to the child. 

(3) A children’s hearing must record an appointment made under subsection (2). 

(4) If a children’s hearing appoints a safeguarder, it must give reasons for its decision. 

(5) Subsection (1) does not apply where a safeguarder has already been appointed. 30 

 
29ZA Sheriff: duty to consider appointing safeguarder 

(1) This section applies where— 

(a) proceedings are being taken before the sheriff under Part 10 or 15 in relation to a 
child, and 

(b) a safeguarder has not been appointed for the child in relation to proceedings under 35 
those Parts. 

(2) The sheriff must consider whether to appoint a safeguarder for the child. 
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(3) The sheriff may appoint a safeguarder for the child. 

(3A) A safeguarder appointed under this section is to be treated for the purposes of this Act 
(other than this section) as having been appointed by a children’s hearing by virtue of 
section 29.  

(4) An appointment under subsection (3) must be recorded. 5 

(5) If the sheriff appoints a safeguarder, the sheriff must give reasons for the decision. 

 

PART 4 

SAFEGUARDERS  

30 The Safeguarders Panel 

(1) The Scottish Ministers must establish and maintain a panel of persons (to be known as 10 
the Safeguarders Panel) from which any appointment under this Act of a safeguarder is 
to be made. 

(2) The Scottish Ministers may by regulations make provision for or in connection with— 

(a) the recruitment and selection of persons who may be appointed as members of the 
Safeguarders Panel, 15 

(b) the appointment and removal of members of the Safeguarders Panel, 

(c) qualifications to be held by members of the Safeguarders Panel, 

(d) the training of members and potential members of the Safeguarders Panel, 

(e) the payment of expenses, fees and allowances by the Scottish Ministers to 
members and potential members of the Safeguarders Panel, 20 

(f) the operation and management of the Safeguarders Panel. 

 (2A) For the purpose of complying with the requirements imposed by subsection (1) and 
regulations under subsection (2), the Scottish Ministers may enter into arrangements 
(contractual or otherwise) with any person other than CHS or SCRA. 

 
31 Functions of safeguarder 25 

(1) A safeguarder appointed in relation to a child by virtue of section 29 must— 

(a) except where subsection (2) applies, on being so appointed, prepare a report 
setting out anything that, in the opinion of the safeguarder, is relevant to the 
consideration of the matter before the children’s hearing, 

(b) so far as reasonably practicable, attend the children’s hearing, and 30 

(c) prepare any report that the safeguarder is required to prepare by a children’s 
hearing. 

(2) This subsection applies where the children’s hearing directs the Principal Reporter under 
section 89(1)(a) or 93(2)(a) to make an application to the sheriff. 

 
32A Safeguarders: regulations 35 

(1) The Scottish Ministers may by regulations make further provision about safeguarders. 
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(2) Regulations under this section may in particular make provision for or in connection 
with— 

(a) imposing additional requirements on safeguarders, 

(b) conferring additional powers (including rights of appeal) on safeguarders, 

(c) the termination of safeguarders’ appointments. 5 

 

PART 5 

CHILD ASSESSMENT AND CHILD PROTECTION ORDERS 

Child assessment orders 

33 Child assessment orders 

(1) A local authority may apply to the sheriff for a child assessment order in respect of a 10 
child. 

(2) A child assessment order is an order authorising an officer of a local authority or a 
person authorised by that officer to carry out (subject to section 177) an assessment of— 

(a) the child’s health or development, or 

(b) the way in which the child has been or is being treated or neglected. 15 

(3) An order may— 

(a) require any person in a position to do so to produce the child to the officer, 

(b) for the purpose of carrying out the assessment, authorise the taking of the child to 
any place and the keeping of the child at that place or any other place for a period 
specified in the order, 20 

(c) where it contains an authorisation of the type mentioned in paragraph (b), include 
directions about contact between the child and any other person. 

(4) A child assessment order must specify the period during which it has effect. 

(5) That period must— 

(a) begin no later than 24 hours after the order is granted, and 25 

(b) not exceed 3 days. 

 
34 Consideration by sheriff 

(1) This section applies where an application for a child assessment order in respect of a 
child is made by a local authority. 

(2) The sheriff may make the order if the sheriff is satisfied that— 30 

(a) the local authority has reasonable cause to suspect— 

(i) that the child has been or is being treated in such a way that the child is 
suffering or is likely to suffer significant harm, or 

(ii) that the child has been or is being neglected and as a result of the neglect 
the child is suffering or is likely to suffer significant harm, 35 
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(b) an assessment of the kind mentioned in section 33(2) is necessary in order to 

establish whether there is reasonable cause to believe that the child has been or is 
being so treated or neglected, and 

(c) it is unlikely that the assessment could be carried out, or carried out satisfactorily, 
unless the order was made. 5 

(3) The sheriff may, instead of making a child assessment order, make a child protection 
order if the sheriff considers the conditions in section 36(2) are satisfied. 

 
Child protection orders 

35 Child protection orders 

(1) A person may apply to the sheriff for a child protection order in respect of a child. 10 

(2) A child protection order is an order doing one or more of the following— 

(a) requiring any person in a position to do so to produce the child to a specified 
person, 

(b) authorising the removal of the child by the specified person to a place of safety 
and the keeping of the child in that place, 15 

(c) authorising the prevention of the removal of the child from any place where the 
child is staying (whether or not the child is resident there), 

(d) authorising the carrying out (subject to section 177) of an assessment of— 

(i) the child’s health or development, or 

(ii) the way in which the child has been or is being treated or neglected. 20 

(3) A child protection order may also include any other authorisation or requirement 
necessary to safeguard or promote the welfare of the child. 

(4) A child protection order may include an authorisation of the type mentioned in 
paragraph (d) of subsection (2) only if it also includes an authorisation of a type 
mentioned in paragraph (b) or (c) of that subsection. 25 

(5) An application for a child protection order must— 

(a) identify the applicant, 

(b) in so far as is practicable, identify the child in respect of whom the order is 
sought, 

(c) state the grounds on which the application is made, and 30 

(d) be accompanied by supporting evidence, whether documentary or otherwise, 
sufficient to enable the sheriff to determine the application. 

(6) In subsection (2), “specified” means specified in the order. 

 
Consideration of application by sheriff 

36 Consideration by sheriff: application by local authority only 35 

(1) This section applies where an application for a child protection order in respect of a 
child is made by a local authority. 

(2) The sheriff may make the order if the sheriff is satisfied that— 
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(a) the local authority has reasonable grounds to suspect that— 

(i) the child has been or is being treated in such a way that the child is 
suffering or is likely to suffer significant harm,  

(ii) the child has been or is being neglected and as a result of the neglect the 
child is suffering or is likely to suffer significant harm, or 5 

(iii) the child will be treated or neglected in such a way that is likely to cause 
significant harm to the child, 

(b) the local authority is making enquiries to allow it to decide whether to take action 
to safeguard the welfare of the child, or is causing those enquiries to be made, 

(c) those enquiries are being frustrated by access to the child being unreasonably 10 
denied, and 

(d) the local authority has reasonable cause to believe that access is required as a 
matter of urgency. 

 
37 Consideration by sheriff: application by local authority or other person 

(1) This section applies where an application for a child protection order in respect of a 15 
child is made by a local authority or other person. 

(2) The sheriff may make the order if the sheriff is satisfied that— 

(a) there are reasonable grounds to believe that— 

(i) the child has been or is being treated in such a way that the child is 
suffering or is likely to suffer significant harm,  20 

(ii) the child has been or is being neglected and as a result of the neglect the 
child is suffering or is likely to suffer significant harm, 

(iii) the child is likely to suffer significant harm if the child is not removed to 
and kept in a place of safety, or 

(iv) the child is likely to suffer significant harm if the child does not remain in 25 
the place at which the child is staying (whether or not the child is resident 
there), and 

(b) the order is necessary to protect the child from that harm or from further harm. 

 
Ancillary measures 

38 Information non-disclosure directions 30 

(1) This section applies where the sheriff makes a child protection order in respect of a 
child. 

(2) The sheriff must consider whether to include an information non-disclosure direction in 
the order. 

(3) An information non-disclosure direction is a direction that— 35 

(a) the location of any place of safety at which the child is being kept, and 

(b) any other information specified in the direction relating to the child, 

must not be disclosed (directly or indirectly) to any person or class of person specified 
in the direction. 
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(4) An information non-disclosure direction ceases to have effect when— 

(a) it is terminated by a children’s hearing under section 45(1)(a)(ii) or the sheriff 
under section 49(5)(b), or 

(b) the child protection order in which it is included ceases to have effect. 

 
39 Contact directions 5 

(1) This section applies where the sheriff makes a child protection order in respect of a 
child. 

(2) The sheriff must consider whether to include a contact direction in the order. 

(3) A contact direction is a direction— 

(a) prohibiting contact between the child and a person mentioned in subsection (4),  10 

(b) making contact between the child and such a person subject to any conditions 
which the sheriff considers appropriate to safeguard and promote the welfare of 
the child, 

(c) making such other provision as the sheriff considers appropriate about contact 
between the child and such a person. 15 

(4) The persons are— 

(a) a parent of the child, person with parental responsibilities for the child or other 
person specified in the direction, 

(d) a person falling within a class of person specified in the direction. 

(5) A contact direction ceases to have effect when— 20 

(a) it is terminated by a children’s hearing under section 45(1)(a)(ii) or the sheriff 
under section 49(5)(b), or 

(b) the child protection order in which it is included ceases to have effect. 

 
40 Parental responsibilities and rights directions 

(1) A person applying to the sheriff for a child protection order in respect of a child may, at 25 
the same time, apply to the sheriff for a parental responsibilities and rights direction. 

(2) A parental responsibilities and rights direction is a direction about the fulfilment of 
parental responsibilities or exercise of parental rights in relation to— 

(a) the treatment of the child arising out of any assessment authorised by the child 
protection order, or 30 

(b) any other matter that the sheriff considers appropriate. 

(3) A parental responsibilities and rights direction ceases to have effect when— 

(a) it is terminated by a children’s hearing under section 45(1)(a)(ii) or the sheriff 
under section 49(5)(b), or 

(b) the child protection order in which it is included ceases to have effect. 35 
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Notice of order 

41 Notice of child protection order 

(1) As soon as practicable after the making of a child protection order, the applicant must 
give notice to— 

(a) a person specified in the order under section 35(2)(a) (unless the person is the 5 
applicant), 

(b) the child in respect of whom it is made, 

(c) each relevant person in relation to the child, 

(d) the relevant local authority for the child (unless the local authority is the 
applicant), 10 

(e) the Principal Reporter, 

(f) any other person to whom the applicant is required to give notice under rules of 
court. 

(2) Where the Principal Reporter receives notice under subsection (1)(e), the Principal 
Reporter must give notice of the making of the order to any person (other than a relevant 15 
person in relation to the child) who the Principal Reporter considers to have (or to 
recently have had) a significant involvement in the upbringing of the child. 

 
Obligations of local authority 

42 Obligations of local authority  

(1) This section applies where, by virtue of a child protection order, a child is removed to a 20 
place of safety provided by a local authority. 

(2) Subject to the child protection order, the local authority has the same duties towards the 
child as the local authority would have by virtue of section 17 of the 1995 Act if the 
child were looked after by the local authority. 

 
Review by children’s hearing of certain orders 25 

43 Review by children’s hearing where child in place of safety 

(1) This section applies where— 

(a) a child protection order is in force in respect of a child, 

(b) the child has been taken to a place of safety by virtue of the order, and 

(c) the Principal Reporter has not received notice under section 47 of an application 30 
to the sheriff to terminate or vary the order. 

(2) The Principal Reporter must arrange a children’s hearing. 

(3) The Principal Reporter must arrange for the children’s hearing to take place on the 
second working day after the day on which the child is taken to the place of safety. 

 
44 Review by children’s hearing where order prevents removal of child 35 

(1) This section applies where— 

(a) a child protection order is in force in respect of a child, 
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(b) the order authorises the prevention of the removal of the child from a place, and 

(c) the Principal Reporter has not received notice under section 47 of an application 
to the sheriff to terminate or vary the order. 

(2) The Principal Reporter must arrange a children’s hearing. 

(3) The Principal Reporter must arrange for the children’s hearing to take place on the 5 
second working day after the day on which the child protection order is made.  

 
Decision of children’s hearing 

45 Decision of children’s hearing 

(1) A children’s hearing arranged under section 43 or 44 may— 

(a) if it is satisfied that the conditions for making the order are met— 10 

(i) continue the order, or 

(ii) continue and vary the order (including by terminating, varying or including 
an information non-disclosure direction, a contact direction or a parental 
responsibilities and rights direction), or 

(b) if it is not satisfied that those conditions are met, terminate the order. 15 

(2) In subsection (1), the “conditions for making the order” are— 

(a) where the order was made under section 36, the matters mentioned in subsection 
(2)(a) to (d) of that section, 

(b) where the order was made under section 37, the matters mentioned in subsection 
(2)(a) and (b) of that section. 20 

 
Variation or termination of order by sheriff 

46 Application for variation or termination 

(1) An application may be made by any of the following persons to the sheriff to vary a 
child protection order— 

(a) the child in respect of whom the order is made, 25 

(b) a relevant person in relation to the child, 

(ba) a person not falling within paragraph (b) who has (or recently had) a significant 
involvement in the upbringing of the child, 

(c) the person who applied for the child protection order, 

(d) the person specified in the child protection order under section 35(2)(a), 30 

(e) the Principal Reporter, 

(f) any other person prescribed by rules of court. 

(2) An application may be made by any of the persons mentioned in subsection (1)(a) to (f) 
(other than the Principal Reporter) to the sheriff to terminate a child protection order. 

(3) An application under this section may be made only— 35 

(a) before the commencement of a children’s hearing arranged under section 43 or 44, 
or 
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(b) if the children’s hearing arranged under section 43 or 44 continues the child 
protection order (with or without variation), within 2 working days after the day 
on which the child protection order is continued. 

 
47 Notice of application for variation or termination 

A person applying under section 46 for variation or termination must, as soon as 5 
practicable after making the application, give notice of it to— 

(za) the person who applied for the child protection order (unless the person is the 
applicant), 

(a) a person specified in the child protection order under section 35(2)(a) (unless the 
person is the applicant), 10 

(b) the child (unless the child is the applicant), 

(c) each relevant person in relation to the child (unless the relevant person is the 
applicant), 

(d) the relevant local authority for the child (unless the local authority is the 
applicant),  15 

(e) the Principal Reporter (unless the Principal Reporter is the applicant), and 

(f) any other person to whom the applicant is required to give notice under rules of 
court. 

 
48 Children’s hearing to provide advice to sheriff in relation to application 

The Principal Reporter may arrange a children’s hearing for the purpose of providing 20 
any advice the children’s hearing may consider appropriate to assist the sheriff in the 
determination of an application under section 46. 

 
49 Determination by sheriff 

(1) This section applies where an application is made under section 46 in relation to a child 
protection order. 25 

(2) The sheriff must, before determining the application, give the following persons an 
opportunity to make representations— 

(za) the applicant, 

(a)  the child in respect of whom the child protection order is made, 

(b) each relevant person in relation to the child, 30 

(ba) any person not falling within paragraph (b) who the sheriff considers to have (or 
to recently have had) a significant involvement in the upbringing of the child, 

(c) the applicant for the child protection order, 

(d) the relevant local authority for the child (if the authority did not apply for the child 
protection order), 35 

(e) the Principal Reporter. 

(3) The application must be determined within 3 working days after the day on which it is 
made. 
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(4) The child protection order ceases to have effect at the end of that period if the 

application is not determined within that period. 

(5) The sheriff may— 

(a) terminate the child protection order if the sheriff is not satisfied of— 

(i) where the order was made under section 36, the matters mentioned in 5 
subsection (2)(a) to (d) of that section, or 

(ii) where the order was made under section 37, the matters mentioned in 
subsection (2)(a) and (b) of that section,  

(b) vary the child protection order (including by terminating, varying or including an 
information non-disclosure direction, a contact direction or a parental 10 
responsibilities and rights direction), or 

(c) confirm the child protection order. 

(6) If the sheriff orders that the child protection order is to be terminated, the order ceases to 
have effect at the end of the hearing before the sheriff. 

 
Termination of order 15 

50 Automatic termination of order 

(1) This section applies where a child protection order contains an authorisation of the type 
mentioned in section 35(2)(b). 

(2) The order ceases to have effect at the end of the period of 24 hours beginning with the 
making of the order if the person specified in the order under section 35(2)(a) has not 20 
attempted to implement it within that period. 

(3) The order ceases to have effect at the end of the period of 6 days beginning with the 
making of the order if the child to whom the order relates has not been removed to a 
place of safety within that period. 

 
51 Power of Principal Reporter to terminate order 25 

(1) If the Principal Reporter is satisfied that the conditions for the making of a child 
protection order in respect of a child are no longer satisfied, the Principal Reporter may 
terminate the order by giving notice to— 

(a) the person specified in the order under section 35(2)(a) or, 

(b) where there is no such person specified, the applicant for the order. 30 

(1A) If the Principal Reporter is satisfied that the conditions for including a relevant direction 
in a child protection order in respect of a child are no longer satisfied, the Principal 
Reporter may vary the child protection order so as to terminate the direction by giving 
notice to— 

(a) the person specified in the order under section 35(2)(a) or, 35 

(b) where there is no such person specified, the applicant for the order. 

(1B) A relevant direction is— 

(a) an information non-disclosure direction, 

(b) a contact direction, 
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(c) a parental responsibilities and rights direction. 

(2) The Principal Reporter may not terminate or vary the order if— 

(a) a children’s hearing arranged under section 43 or 44 has commenced, or 

(b) proceedings before the sheriff in relation to an application under section 46 have 
commenced. 5 

(3) Where the Principal Reporter terminates or varies a child protection order under 
subsection (1), the Principal Reporter must notify the sheriff who granted the order. 

 
52 Termination of order after maximum of 8 working days 

A child protection order in respect of a child ceases to have effect on the earliest of— 

(a) the beginning of a children’s hearing arranged under section 67 in relation to the 10 
child, 

(b) the person specified in the order under section 35(2)(a) or, where there is no such 
person specified, the applicant for the order receiving notice under section 66(3) 
that the question of whether a compulsory supervision order should be made in 
respect of the child will not be referred to a children’s hearing,  15 

(ba) where the order contains an authorisation of the type mentioned in section 
35(2)(b), the end of the period of 8 working days beginning on the day the child 
was removed to a place of safety, or 

(c) where the order does not contain such an authorisation, the end of the period of 8 
working days beginning on the day the order was made. 20 

 
Other emergency measures 

53 Application to justice of the peace 

(1) A person may apply to a justice of the peace for an order in respect of a child— 

(a) requiring any person in a position to do so to produce the child to a specified 
person, 25 

(b) authorising the removal of the child by the specified person to a place of safety 
and the keeping of the child in that place, 

(c) authorising the prevention of the removal of the child from any place where the 
child is staying. 

(2) A justice of the peace may make an order under this section if— 30 

(a) the justice of the peace is satisfied of— 

(i) in a case where the applicant for the order is a local authority, the matters 
mentioned in section 36(2)(a) to (d), or 

(ii) in a case where the applicant for the order is a local authority or any other 
person, the matters mentioned in section 37(2)(a) and (b), and 35 

(b) the justice of the peace is satisfied that it is not practicable in the circumstances 
for an application for a child protection order to be made to or considered by the 
sheriff. 

(3) As soon as practicable after the making of the order, the applicant must inform— 
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(a) the Principal Reporter, 

(b) the person specified in the order under subsection (1)(a) (unless the person is the 
applicant). 

(4) The order ceases to have effect at the end of the period of 12 hours beginning with the 
making of the order if— 5 

(a) where the order authorises the removal of the child to a place of safety, the child 
has not been taken, or is not being taken, to that place within that period,  

(b) where the order authorises the prevention of the removal of the child from a place 
where the child is staying, arrangements have not been made within that period to 
prevent that removal. 10 

(5) Otherwise, the order ceases to have effect on the earlier of— 

(a) the end of the period of 24 hours beginning with the making of the order, or 

(b) the determination by the sheriff of an application to the sheriff for a child 
protection order in respect of the child. 

(6) The Principal Reporter may, by giving notice to the applicant, terminate the order if— 15 

(a) the Principal Reporter is satisfied that the conditions for the making of an order 
under this section are no longer satisfied, or 

(b) the Principal Reporter is satisfied that it is no longer in the best interests of the 
child for the order to continue to have effect. 

(7) In subsection (1), “specified” means specified in the order. 20 

 
54 Constable’s power to remove child to place of safety 

(1) A constable may remove a child to a place of safety and keep the child there if— 

(a) the constable is satisfied— 

(i) of the matters mentioned in section 37(2)(a), and 

(ii) that the removal of the child is necessary to protect the child from the harm 25 
mentioned there or from further harm, and 

(b) it is not practicable in the circumstances for an application for a child protection 
order to be made to or considered by the sheriff. 

(2) As soon as practicable after a constable removes a child under this section, the constable 
must inform the Principal Reporter. 30 

(3) The child may not be kept in a place of safety under this section for a period of more 
than 24 hours. 

(4) The child may not be kept in a place of safety under this section if— 

(a) a child protection order is in force in respect of the child, or 

(b) an application has been made to the sheriff for a child protection order or to a 35 
justice of the peace for an order under section 53 on the basis of the facts before 
the constable and that application has been refused.  

(5) The Principal Reporter may, by giving notice to the constable, require the constable to 
release the child if— 
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(a) the Principal Reporter is satisfied that the conditions for placing the child in a 
place of safety under this section are no longer satisfied, or 

(b) the Principal Reporter is satisfied that it is no longer in the best interests of the 
child to be kept in a place of safety. 

 
55 Sections 53 and 54: regulations 5 

(1) The Scottish Ministers may by regulations make further provision in respect of a child 
removed to or kept in a place of safety— 

(a) under an order under section 53, 

(b) under section 54. 

(2) In particular, the regulations may require notice to be given to a person specified in the 10 
regulations of— 

(a) the removal of the child to the place of safety, 

(b) the location of the place of safety, 

(c) an order under section 53 ceasing to have effect by virtue of subsection (4) or (5) 
of that section. 15 

 
Implementation of orders: welfare of child 

56 Implementation of orders: welfare of child 

(1) An applicant for (and any other person specified in) an order mentioned in subsection 
(2) may only take such steps to implement the order as the applicant (or other person) 
reasonably believes are necessary to safeguard or promote the welfare of the child.  20 

(2) The orders are— 

(a) a child assessment order, 

(b) a child protection order, 

(c) an order under section 53. 

 
Offences 25 

57 Offences 

(1) A person who intentionally obstructs— 

(a) a person acting under a child assessment order, 

(b) a person acting under a child protection order, 

(c) a person acting under an order under section 53, or 30 

(d) a constable acting under section 54(1), 

commits an offence. 

(2) A person guilty of an offence under subsection (1) is liable on summary conviction to a 
fine not exceeding level 3 on the standard scale. 
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PART 6 

INVESTIGATION AND REFERRAL TO CHILDREN’S HEARING 

Provision of information to Principal Reporter 

58 Local authority’s duty to provide information to Principal Reporter 

(1) If a local authority considers that it is likely that subsection (2) applies in relation to a 5 
child in its area, it must make all necessary inquiries into the child’s circumstances. 

(2) This subsection applies where the local authority considers— 

(a) that the child is in need of protection, guidance, treatment or control, and 

(b) that it might be necessary for a compulsory supervision order to be made in 
relation to the child. 10 

(3) Where subsection (2) applies in relation to a child the local authority must give any 
information that it has about the child to the Principal Reporter. 

 
59 Constable’s duty to provide information to Principal Reporter 

(1) This section applies where a constable considers— 

(a) that a child is in need of protection, guidance, treatment or control, and 15 

(b) that it might be necessary for a compulsory supervision order to be made in 
relation to the child. 

(2) The constable must give the Principal Reporter all relevant information which the 
constable has been able to discover in relation to the child. 

(3) If the constable makes a report under section 17(1)(b) of the Police (Scotland) Act 1967 20 
(c.77) in relation to the child, the constable must also make the report to the Principal 
Reporter. 

 
60 Provision of information by court 

(1) This section applies where, in the course of relevant proceedings, a court considers that 
a section 65 ground (other than the ground mentioned in section 65(2)(j)) might apply in 25 
relation to a child. 

(2) The court may refer the matter to the Principal Reporter. 

(3) If the court refers the matter under subsection (2) it must give the Principal Reporter a 
section 60 statement. 

(4) A section 60 statement is a statement— 30 

(a) specifying which of the section 65 grounds the court considers might apply in 
relation to the child, 

(b) setting out the reasons why the court considers that the ground might apply, and 

(c) setting out any other information about the child which appears to the court to be 
relevant. 35 

(5) In this section “ relevant proceedings” means— 

(a) an action for divorce, 

(b) an action for separation, 
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(c) an action for declarator of marriage, 

(d) an action for declarator of nullity of marriage, 

(e) an action for dissolution of a civil partnership, 

(f) an action for separation of civil partners, 

(g) an action for declarator of nullity of a civil partnership, 5 

(h) an action for declarator of parentage, 

(i) an action for declarator of non-parentage, 

(j) proceedings relating to parental responsibilities or parental rights, 

(k) an application for an adoption order (as defined in section 28(1) of the Adoption 
and Children (Scotland) Act 2007 (asp 4)), 10 

(l) an application for the making, variation or revocation of a permanence order (as 
defined in section 80(2) of the Adoption and Children (Scotland) Act 2007) in 
respect of a child who is not subject to a compulsory supervision order, or 

(m) proceedings relating to an offence under any of the following sections of the 
Education (Scotland) Act 1980 (c.44)— 15 

(i) section 35 (failure by parent to secure regular attendance by child at a 
public school), 

(ii) section 41 (failure to comply with attendance order), 

(iii) section 42(3) (failure to permit examination of child). 

 
61 Provision of evidence from certain criminal cases 20 

(1) The Lord Advocate may direct that in any specified case or class of case evidence 
lawfully obtained in the investigation of a crime or suspected crime must be given to the 
Principal Reporter. 

(2) The evidence must in that case, or in a case of that class, be given to the Principal 
Reporter even if the Principal Reporter has not made a request under section 165. 25 

 
62 Provision of information from other persons 

(1) This section applies where a person considers— 

(a) that a child is in need of protection, guidance, treatment or control, and 

(b) that it might be necessary for a compulsory supervision order to be made in 
relation to the child. 30 

(2) The person may give the Principal Reporter all relevant information which the person 
has in relation to the child. 

 
63 Provision of information from constable: child in place of safety 

(1) Subsection (2) applies where a constable informs the Principal Reporter under 
subsection (5) of section 43 of the Criminal Procedure (Scotland) Act 1995 (c.46) that— 35 

(a) a child is being kept in a place of safety under subsection (4) of that section, and 

(b) it has been decided not to proceed with the charge against the child. 
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(2) The Principal Reporter may direct— 

(a) that the child be released from the place of safety, or 

(b) that the child continue to be kept in the place of safety until the Principal Reporter 
makes a determination under section 64(2). 

 
Investigation and determination by Principal Reporter 5 

64 Investigation and determination by Principal Reporter 

(1) This section applies where—  

(a)  the Principal Reporter receives in relation to a child— 

(i) notice under section 41 of the making of a child protection order, 

(ii) information from a local authority under section 58, 10 

(iii) information or a report from a constable under section 59,  

(iv) a section 60 statement, 

(v) evidence under section 61, 

(vi) information from a person under section 62, 

(vii) information from a constable under section 43(5) of the Criminal Procedure 15 
(Scotland) Act 1995 (c.46), or 

(b) it appears to the Principal Reporter that a child might be in need of protection, 
guidance, treatment or control. 

(2) The Principal Reporter must determine— 

(a) whether the Principal Reporter considers that a section 65 ground applies in 20 
relation to the child, and 

(b) if so, whether the Principal Reporter considers that it is necessary for a 
compulsory supervision order to be made in respect of the child. 

(3) The Principal Reporter may make any further investigations relating to the child that the 
Principal Reporter considers necessary. 25 

(4) The Principal Reporter may require a local authority to give the Principal Reporter a 
report on— 

(a) the child generally, 

(b) any particular matter relating to the child specified by the Principal Reporter. 

(5) A local authority may include in a report given to the Principal Reporter under 30 
subsection (4) information given to the local authority by another person. 

(6) The report may contain information in addition to any information given to the Principal 
Reporter under section 58. 

 
65 Meaning of “section 65 ground” 

(1) In this Act “section 65 ground”, in relation to a child, means any of the grounds 35 
mentioned in subsection (2). 

(2)  The grounds are that— 
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(a) the child is likely to suffer unnecessarily, or the health or development of the child 
is likely to be seriously impaired, due to a lack of parental care, 

(b) a schedule 1 offence has been committed in respect of the child, 

(c) the child has, or is likely to have, a close connection with a person who has 
committed a schedule 1 offence, 5 

(d) the child is, or is likely to become, a member of the same household as a child in 
respect of whom a schedule 1 offence has been committed, 

(e) the child is being, or is likely to be, exposed to persons whose conduct is (or has 
been) such that it is likely that— 

(i) the child will be abused or harmed, or  10 

(ii) the child’s health, safety or development will be seriously adversely 
affected, 

(f) the child has, or is likely to have, a close connection with a person who has 
carried out domestic abuse, 

(g) the child has, or is likely to have, a close connection with a person who has 15 
committed an offence under Part 1, 4 or 5 of the Sexual Offences (Scotland) Act 
2009 (asp 9), 

(h) the child is being provided with accommodation by a local authority under section 
25 of the 1995 Act and special measures are needed to support the child, 

(i) a permanence order is in force in respect of the child and special measures are 20 
needed to support the child, 

(j) the child has committed an offence, 

(k) the child has misused alcohol, 

(l) the child has misused a drug (whether or not a controlled drug), 

(m) the child’s conduct has had, or is likely to have, a serious adverse effect on the 25 
health, safety or development of the child or another person, 

(n) the child is beyond the control of a relevant person, 

(o) the child has failed without reasonable excuse to attend regularly at school, 

(p) the child— 

(i) is being, or is likely to be, subjected to physical, emotional or other 30 
pressure to enter into a marriage or civil partnership, or 

(ii) is, or is likely to become, a member of the same household as such a child. 

(3) For the purposes of paragraphs (c), (f) and (g) of subsection (2), a child is to be taken to 
have a close connection with a person if— 

(a) the child is a member of the same household as the person, or 35 

(b) the child is not a member of the same household as the person but the child has 
significant contact with the person. 

(3A) The Scottish Ministers may by order— 

(a) amend subsection (2) by— 

(i) adding a ground, 40 
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(ii) removing a ground for the time being mentioned in it, or 

(iii) amending a ground for the time being mentioned in it, and 

(b) make such other amendments of this section as appear to the Scottish Ministers to 
be necessary or expedient in consequence of provision made under paragraph (a). 

(3B) An order under subsection (3A) is subject to the affirmative procedure. 5 

(4) In this section— 

“controlled drug” means a controlled drug as defined in section 2(1)(a) of the 
Misuse of Drugs Act 1971 (c.38), 

“permanence order” has the meaning given by section 80(2) of the Adoption and 
Children (Scotland) Act 2007 (asp 4), 10 

“schedule 1 offence” means an offence mentioned in Schedule 1 to the Criminal 
Procedure (Scotland) Act 1995 (c.46) (offences against children under 17 years of 
age to which special provisions apply). 

 
66 Determination under section 64: no referral to children’s hearing 

(1) This section applies where, having made a determination under section 64(2) in relation 15 
to a child, the Principal Reporter considers that— 

(a) none of the section 65 grounds applies in relation to the child, or 

(b) it is not necessary for a compulsory supervision order to be made in respect of the 
child. 

(2) If the child is being kept in a place of safety under section 63(2)(b) the Principal 20 
Reporter must direct that the child be released from the place of safety. 

(3) The Principal Reporter— 

(a) must inform the persons mentioned in subsection (4) of the determination and the 
fact that the question of whether a compulsory supervision order should be made 
in respect of the child will not be referred to a children’s hearing, and 25 

(b) may, if the Principal Reporter considers it appropriate, inform any other person of 
the determination and that fact. 

(4) Those persons are— 

(a) the child, 

(b) each relevant person in relation to the child,  30 

(c) the relevant local authority for the child, 

(d) any person specified in a child protection order in force in relation to the child 
under section 35(2)(a), 

(e) any person who has given the Principal Reporter— 

(i) notice under section 41 of a child protection order, 35 

(ii) information under section 58, 59, 62 or 64, 

(iii) a report under section 59 or 64, 

(iv) a section 60 statement, 

(v) evidence under section 61, or 
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(vi) information under section 43(5) of the Criminal Procedure (Scotland) Act 
1995 (c.46). 

(5) The Principal Reporter may refer the child to— 

(a)  the relevant local authority for the child with a view to the authority providing (or 
making arrangements for the provision by another person or body of) advice, 5 
guidance and assistance to the child and the child’s family in accordance with 
Chapter 1 of Part 2 of the 1995 Act (support for children and their families), 

(b) such other person or body as may be specified by the Scottish Ministers by order 
for the purposes of this subsection, with a view to that person or body providing 
advice, guidance and assistance to the child and the child’s family. 10 

(6) After complying with the requirements imposed by subsection (3)(a), the Principal 
Reporter must not refer the question of whether a compulsory supervision order should 
be made in respect of the child to a children’s hearing unless the Principal Reporter 
receives new information about the child. 

 
67 Determination under section 64: referral to children’s hearing 15 

(1) This section applies where, having made a determination under section 64(2) in relation 
to a child, the Principal Reporter considers that it is necessary for a compulsory 
supervision order to be made in respect of the child. 

(2) The Principal Reporter must arrange a children’s hearing for the purpose of deciding 
whether a compulsory supervision order should be made in respect of the child.  20 

(5) If the child is being kept in a place of safety under subsection (4) of section 43 of the 
Criminal Procedure (Scotland) Act 1995 (c.46) at the time the determination is made, 
the children’s hearing must be arranged to take place no later than the third day after the 
Principal Reporter receives the information under subsection (5) of that section. 

(6) If the Principal Reporter has required a local authority to give the Principal Reporter a 25 
report under section 64(4), the Principal Reporter may request additional information 
from the local authority. 

(7) If the Principal Reporter has not required a local authority to give the Principal Reporter 
a report under section 64(4), the Principal Reporter must require a local authority to give 
the Principal Reporter a report under that section. 30 

 
69 Requirement under Antisocial Behaviour etc. (Scotland) Act 2004 

(1) This section applies where— 

(a) under section 12(1A) of the Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8) 
the sheriff requires the Principal Reporter to arrange a children’s hearing in 
respect of a child, and 35 

(b) a compulsory supervision order is not in force in relation to the child. 

(2) This Act applies as if— 

(a) the requirement of the sheriff were a determination of the sheriff under section 
113 that the section 65 ground specified in the statement given to the Principal 
Reporter under section 12 of the Antisocial Behaviour etc. (Scotland) Act 2004 40 
was established in relation to the child, and 
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(b) the sheriff had directed the Principal Reporter under section 113(2) to arrange a 

children’s hearing. 

 
70 Case remitted under section 49 of Criminal Procedure (Scotland) Act 1995 

(1) This section applies where under section 49 of the Criminal Procedure (Scotland) Act 
1995 (c.46)— 5 

(a) a court remits a case to the Principal Reporter to arrange for the disposal of the 
case by a children’s hearing, and 

(b) a compulsory supervision order is not in force in relation to the child or person 
whose case is remitted. 

(2) A certificate signed by the clerk of the court stating that the child or person whose case 10 
is remitted has pled guilty to, or been found guilty of, the offence to which the case 
relates is conclusive evidence for the purposes of the children’s hearing that the offence 
was committed by the child or person. 

(3) This Act applies as if— 

(a) the plea of guilty, or the finding of guilt, were a determination of the sheriff under 15 
section 113 that the ground in section 65(2)(j) was established in relation to the 
child, and 

(b) the sheriff had directed the Principal Reporter under section 113(2) to arrange a 
children’s hearing. 

 
71 Child in place of safety: Principal Reporter’s powers 20 

(1) Subsection (2) applies where— 

(a) the Principal Reporter is required by section 67(2) to arrange a children’s hearing 
in relation to a child, and 

(b) the child is being kept in a place of safety under section 63(2)(b). 

(2) The Principal Reporter may direct— 25 

(a) that the child be released from the place of safety, or 

(b) that the child continue to be kept in the place of safety until the children’s hearing. 

 

PART 7 

ATTENDANCE AT CHILDREN’S HEARING 

72 Child’s duty to attend children’s hearing 30 

(1) This section applies where by virtue of this Act a children’s hearing is, or is to be, 
arranged in relation to a child. 

(2) The child must attend the children’s hearing unless the child is excused under subsection 
(3) or rules under section 170. 

(3) A children’s hearing may excuse the child from attending all or part of the children’s 35 
hearing if the children’s hearing is satisfied that— 
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(a) the hearing relates to the ground mentioned in section 65(2)(b), (c), (d) or (g) and 
the attendance of the child at the hearing, or that part of the hearing, is not 
necessary for a fair hearing, 

(b) the attendance of the child at the hearing, or that part of the hearing, would place 
the child’s physical, mental or moral welfare at risk, or 5 

(c) taking account of the child’s age and maturity, the child would not be capable of 
understanding what happens at the hearing or that part of the hearing. 

(4) Where the children’s hearing is a grounds hearing, the children’s hearing may excuse 
the child from attending during an explanation given in compliance with section 84(1) 
only if it is satisfied that, taking account of the child’s age and maturity, the child would 10 
not be capable of understanding the explanation. 

 
73 Relevant person’s duty to attend children’s hearing 

(1) This section applies where by virtue of this Act a children’s hearing is, or is to be, 
arranged in relation to a child. 

(2) Each relevant person in relation to the child who is notified of the children’s hearing by 15 
virtue of rules under section 170 must attend the children’s hearing unless the relevant 
person is— 

(a) excused under subsection (3) or rules under section 170, or 

(b) excluded from the children’s hearing under section 75(2). 

(3) A children’s hearing may excuse a relevant person from attending all or part of the 20 
children’s hearing if the children’s hearing is satisfied that— 

(a) it would be unreasonable to require the relevant person’s attendance at the hearing 
or that part of the hearing, or 

(b) the attendance of the relevant person at the hearing, or that part of the hearing, is 
unnecessary for the proper consideration of the matter before the hearing. 25 

(4) A relevant person who is required to attend a children’s hearing under subsection (2) 
and fails to do so commits an offence and is liable on summary conviction to a fine not 
exceeding level 3 on the standard scale. 

 
74 Power to proceed in absence of relevant person 

(1) This section applies where a relevant person in relation to a child is required by section 30 
73(2) to attend a children’s hearing and fails to do so. 

(2) The children’s hearing may, if it considers it appropriate to do so, proceed with the 
children’s hearing in the relevant person’s absence. 

 
75 Power to exclude relevant person from children’s hearing 

(1) This section applies where a children’s hearing is satisfied that the presence at the 35 
hearing of a relevant person in relation to the child— 

(a) is preventing the hearing from obtaining the views of the child, or 

(b) is causing, or is likely to cause, significant distress to the child. 

(2) The children’s hearing may exclude the relevant person from the children’s hearing for 
as long as is necessary. 40 
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(3) After the exclusion has ended, the chairing member of the children’s hearing must 

explain to the relevant person what has taken place in the relevant person’s absence. 

 
76 Power to exclude relevant person’s representative from children’s hearing 

(1) This section applies where a children’s hearing is satisfied that the presence at the 
hearing of a representative of a relevant person in relation to the child— 5 

(a) is preventing the hearing from obtaining the views of the child, or 

(b) is causing, or is likely to cause, significant distress to the child. 

(2) The children’s hearing may exclude the representative from the children’s hearing for as 
long as is necessary. 

(3) After the exclusion has ended, the chairing member of the children’s hearing must 10 
explain to the representative what has taken place in the representative’s absence. 

 
77 Rights of certain persons to attend children’s hearing 

(1) The following persons have a right to attend a children’s hearing— 

(a) the child (whether or not the child has been excused from attending), 

(b) a person representing the child, 15 

(c) a relevant person in relation to the child (unless that person is excluded under 
section 75(2)), 

(d) a person representing a relevant person in relation to the child (unless that person 
is excluded under section 76(2)), 

(e) the Principal Reporter, 20 

(f) if a safeguarder is appointed under this Act in relation to the child, the 
safeguarder, 

(g) a member of the Administrative Justice and Tribunals Council or the Scottish 
Committee of that Council (acting in that person’s capacity as such), 

(h) a member of an area support team (acting in that person’s capacity as such), 25 

(i) subject to subsection (5), a representative of a newspaper or news agency. 

(2) No other person may attend a children’s hearing unless— 

(a) the person’s attendance at the hearing is considered by the chairing member of the 
children’s hearing to be necessary for the proper consideration of the matter 
before the children’s hearing, 30 

(b) the person is otherwise granted permission to attend by the chairing member of 
the children’s hearing, or 

(c) the person is authorised or required to attend by virtue of rules under section 170. 

(3) The chairing member may not grant permission to a person under subsection (2)(b) if 
the child or a relevant person in relation to the child objects to the person attending the 35 
children’s hearing. 

(4) The chairing member must take all reasonable steps to ensure that the number of persons 
present at a children’s hearing at the same time is kept to a minimum. 
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(5) The children’s hearing may exclude a representative of a newspaper or news agency 
from any part of the hearing where it is satisfied that— 

(a) it is necessary to do so to obtain the views of the child, or 

(b) the presence of that person is causing, or is likely to cause, significant distress to 
the child. 5 

(6) Where a person is excluded under subsection (5), after the exclusion has ended, the 
chairing member may explain to the person, where appropriate to do so, the substance of 
what has taken place in the person’s absence. 

 

PART 8 

PRE-HEARING PANEL 10 

78 Referral of certain matters for pre-hearing determination 

(1) This section applies where a children’s hearing is to be held in relation to a child by 
virtue of section 67(2) or Part 9 to 11 or 13. 

(2) The Principal Reporter— 

(a) must refer the matter of whether a particular individual should be deemed to be a 15 
relevant person in relation to the child for determination by three members of the 
Children’s Panel selected by the National Convener (a “pre-hearing panel”) if 
requested to do so by— 

(i) the individual in question, 

(ii) the child, or 20 

(iii) a relevant person in relation to the child, 

(b) may refer that matter for determination by a pre-hearing panel on the Principal 
Reporter’s own initiative, 

(c) may refer a matter of a type mentioned in subsection (3) for determination by a 
pre-hearing panel— 25 

(i) on the Principal Reporter’s own initiative, or  

(ii) following a request to the Principal Reporter from the child, a relevant 
person in relation to the child, or if a safeguarder has been appointed for the 
child, the safeguarder.  

(3) Those matters are— 30 

(a) whether the child should be excused from attending the children’s hearing, 

(b) whether a relevant person in relation to the child should be excused from 
attending the children’s hearing, 

(c) whether it is likely that the children’s hearing will consider making a compulsory 
supervision order including a secure accommodation authorisation in relation to 35 
the child, 

(d) a matter specified in rules under section 170(2)(za). 

(3A) For the purposes of subsection (3)(a), the pre-hearing panel may excuse the child from 
attending the children’s hearing only if— 
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(a) the pre-hearing panel is satisfied that any of paragraphs (a) to (c) of section 72(3) 

applies, or 

(b) the child may be excused under rules under section 170. 

(3B) For the purposes of subsection (3)(b), the pre-hearing panel may excuse a relevant 
person in relation to the child from attending the children’s hearing only if— 5 

(a) the pre-hearing panel is satisfied that section 73(3)(a) or (b) applies, or 

(b) the relevant person may be excused under rules under section 170. 

(4) A member of the Children’s Panel selected for a pre-hearing panel may (but need not) 
be a member of the children’s hearing. 

 
79 Determination of matter referred under section 78 10 

(1) This section applies where the Principal Reporter refers a matter to a pre-hearing panel 
under section 78(2). 

(2) The Principal Reporter must arrange a meeting of the pre-hearing panel for a date before 
the date fixed for the children’s hearing. 

(3) If it is not practicable for the Principal Reporter to comply with subsection (2), the 15 
children’s hearing must determine the matter referred at the beginning of the children’s 
hearing. 

 
80 Determination of claim that person be deemed a relevant person 

(1) This section applies where a matter mentioned in section 78(2)(a) (a “relevant person 
claim”) is referred to a meeting of a pre-hearing panel.  20 

(2) Where the relevant person claim is referred along with any other matter, the pre-hearing 
panel must determine the relevant person claim before determining the other matter. 

(3) The pre-hearing panel must deem the individual to be a relevant person if it considers 
that the individual has (or has recently had) a significant involvement in the upbringing 
of the child. 25 

(4) Where the pre-hearing panel deems the individual to be a relevant person, the individual 
is to be treated as a relevant person for the purposes of Parts 7 to 15, 17 and 18 in so far 
as they relate to— 

(a) the children’s hearing, 

(b) any subsequent children’s hearing under Part 11, 30 

(ba) any pre-hearing panel held in connection with a children’s hearing mentioned in 
paragraph (a), (b) or (d), 

(c) any compulsory supervision order, interim compulsory supervision order, medical 
examination order, or warrant to secure attendance made by— 

(i) a hearing mentioned in paragraph (a) or (b), 35 

(ii) the sheriff in any court proceedings falling within paragraph (e), 

(d) any children’s hearing held for the purposes of reviewing a compulsory 
supervision order falling within paragraph (c), 

(e) any court proceedings held in connection with a hearing mentioned in paragraph 
(a), (b) or (d), 40 
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(f) any court proceedings held in connection with an order or warrant falling within 
paragraph (c), 

(g) the implementation of an order or warrant falling within paragraph (c). 

(5) The Scottish Ministers may by order— 

(a) amend subsection (3), 5 

(b) in consequence of provision made under paragraph (a), make such other 
amendments as appear to the Scottish Ministers to be necessary or expedient to— 

(i) section 41, 

(ii) section 46, 

(iii) section 49, 10 

(iv) this section, 

(v) section 136A. 

(6) An order under subsection (5) is subject to the affirmative procedure. 

(7) Where, by virtue of section 79(3), the children’s hearing is to determine the relevant 
person claim, references in subsections (2) to (4) (other than paragraph (ba) of 15 
subsection (4)) to the pre-hearing panel are to be read as references to the children’s 
hearing. 

 
80A Appointment of safeguarder 

(1) A pre-hearing panel may appoint a safeguarder for the child to whom the children’s 
hearing relates. 20 

(2) A pre-hearing panel must record an appointment made under subsection (1). 

(3) If a pre-hearing panel appoints a safeguarder, it must give reasons for the decision. 

(4) Subsection (1) does not apply where a safeguarder has already been appointed. 

(5) A safeguarder appointed under this section is to be treated for the purposes of this Act 
(other than this section) as being appointed by a children’s hearing by virtue of section 25 
29. 

 

PART 9 

CHILDREN’S HEARING 

Key definitions 

97 Meaning of “compulsory supervision order” 30 

(1) In this Act, “compulsory supervision order”, in relation to a child, means an order— 

(a) including any of the measures mentioned in subsection (2),  

(b) specifying a local authority which is to be responsible for giving effect to the 
measures included in the order (the “implementation authority”), and 

(c) having effect for the relevant period.  35 

(2) The measures are— 

(a) a requirement that the child reside at a specified place, 
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(b) a direction authorising the person who is in charge of a place specified under 

paragraph (a) to restrict the child’s liberty to the extent that the person considers 
appropriate having regard to the measures included in the order, 

(c) a prohibition on the disclosure (whether directly or indirectly) of a place specified 
under paragraph (a), 5 

(d) a movement restriction condition, 

(e) a secure accommodation authorisation, 

(f) subject to section 177, a requirement that the implementation authority arrange— 

(i) a specified medical or other examination of the child, or 

(ii) specified medical or other treatment for the child, 10 

(g) a direction regulating contact between the child and a specified person or class of 
person, 

(h) a requirement that the child comply with any other specified condition, 

(i) a requirement that the implementation authority carry out specified duties in 
relation to the child. 15 

(3) A children’s hearing and the sheriff must, when making a compulsory supervision order 
in relation to a child, consider whether to include in the order a measure of the type 
mentioned in subsection (2)(g). 

(4) A compulsory supervision order may include a movement restriction condition only if— 

(a) one or more of the conditions mentioned in subsection (6) applies, and  20 

(b) the children’s hearing or, as the case may be, the sheriff is satisfied that it is 
necessary to include a movement restriction condition in the order. 

(5) A compulsory supervision order may include a secure accommodation authorisation 
only if— 

(a) the order contains a requirement of the type mentioned in subsection (2)(a) which 25 
requires the child to reside at— 

(i) a residential establishment which contains both secure accommodation and 
accommodation which is not secure accommodation, or 

(ii) two or more residential establishments, one of which contains 
accommodation which is not secure accommodation, 30 

(b) one or more of the conditions mentioned in subsection (6) applies, and 

(c) having considered the other options available (including a movement restriction 
condition) the children’s hearing or, as the case may be, the sheriff is satisfied that 
it is necessary to include a secure accommodation authorisation in the order.  

(6) The conditions are— 35 

(a) that the child has previously absconded and is likely to abscond again and, if the 
child were to abscond, it is likely that the child’s physical, mental or moral 
welfare would be at risk, 

(b) that the child is likely to engage in self-harming conduct, 

(c) that the child is likely to cause injury to another person. 40 
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(7) In subsection (1), “relevant period” means the period beginning with the making of the 
order and ending with— 

(a) where the order has not been continued, whichever of the following first occurs— 

(i) the day one year after the day on which the order is made, 

(ii) the day on which the child attains the age of 18 years, 5 

(b) where the order has been continued, whichever of the following first occurs— 

(i) the end of the period for which the order was last continued, 

(ii) the day on which the child attains the age of 18 years. 

(8) In subsection (2)— 

“medical” includes psychological, 10 

“specified” means specified in the order. 

 
98 Meaning of “movement restriction condition” 

In this Act, “movement restriction condition”, in relation to a child, means— 

(a) a restriction on the child’s movements in a way specified in the movement 
restriction condition, and 15 

(b) a requirement that the child comply with arrangements specified in the movement 
restriction condition for monitoring compliance with the restriction. 

 
99 Meaning of “secure accommodation authorisation” 

In this Act, “secure accommodation authorisation”, in relation to a child, means an 
authorisation enabling the child to be placed and kept in secure accommodation within a 20 
residential establishment. 

 
100 Meaning of “interim compulsory supervision order” 

(1) In this Act “interim compulsory supervision order”, in relation to a child, means an 
order— 

(a) including any of the measures mentioned in section 97(2), 25 

(b) specifying a local authority which is to be responsible for giving effect to the 
measures included in the order (“the implementation authority”), and 

(c) having effect for the relevant period.  

(2) An interim compulsory supervision order may, instead of specifying a place or places at 
which the child is to reside under section 97(2)(a), specify that the child is to reside at 30 
any place of safety away from the place where the child predominantly resides. 

(3) In subsection (1), “relevant period” means the period beginning with the making of the 
order and ending with whichever of the following first occurs— 

(a) the next children’s hearing arranged in relation to the child, 

(aa) the disposal by the sheriff of an application made by virtue of section 89(1)(a) or 35 
93(2)(a) in relation to the child, 

(b) a day specified in the order, 
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(c) where the order has not been extended under section 103 or 103A, the expiry of 

the period of 22 days beginning on the day on which the order is made, 

(d) where the order has been extended (or extended and varied) under section 103 or 
103A, the expiry of the period of 22 days beginning on the day on which the order 
is extended. 5 

(4) Subsections (3) to (6) (except subsection (5)(a)) of section 97 apply to an interim 
compulsory supervision order as they apply to a compulsory supervision order. 

 
101 Meaning of “medical examination order” 

(1) In this Act “medical examination order”, in relation to a child, means an order 
authorising for the relevant period any of the measures mentioned in subsection (2). 10 

(2) The measures are— 

(a) a requirement that the child attend or reside at a specified clinic, hospital or other 
establishment, 

(b) subject to section 177, a requirement that a specified local authority arrange a 
specified medical examination of the child, 15 

(c) a prohibition on the disclosure (whether directly or indirectly) of a place specified 
under paragraph (a), 

(d) a secure accommodation authorisation, 

(e) a direction regulating contact between the child and a specified person or class of 
person, 20 

(f) any other specified condition appearing to the children’s hearing to be appropriate 
for the purposes of ensuring that the child complies with the order. 

(3) A medical examination order may include a secure accommodation authorisation only 
if— 

(a) the order authorises the keeping of the child in a residential establishment, 25 

(b) one of the conditions mentioned in subsection (4) applies, and 

(c) having considered the other options available the children’s hearing is satisfied 
that it is necessary to do so. 

(4) The conditions are— 

(a) that the child has previously absconded and is likely to abscond again and, if the 30 
child were to abscond, it is likely that the child’s physical, mental or moral 
welfare would be at risk, 

(b) that the child is likely to engage in self-harming conduct, 

(c) that the child is likely to cause injury to another person. 

(5) In this section— 35 

“medical” includes psychological, 

“relevant period”, in relation to a medical examination order, means the period 
beginning with the making of the order and ending with whichever of the 
following first occurs— 

(a) the beginning of the next children’s hearing arranged in relation to the 40 
child, 
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(b) a day specified in the order, 

(c) the expiry of the period of 22 days beginning on the day on which the order 
is made, 

“specified” means specified in the order. 

 
102 Meaning of “warrant to secure attendance” 5 

(1) In this Act, “warrant to secure attendance”, in relation to a child, means a warrant 
effective for the relevant period— 

(a) authorising an officer of law— 

(i) to search for and apprehend the child, 

(ii) to take the child to, and detain the child in, a place of safety, 10 

(iii) to bring the child before the relevant proceedings, and 

(v) so far as is necessary for the execution of the warrant, to break open shut 
and lockfast places, 

(b) prohibiting disclosure (whether directly or indirectly) to any person specified in 
the warrant of the place of safety. 15 

(2) A warrant to secure attendance may include a secure accommodation authorisation but 
only if— 

(a) the warrant authorises the keeping of the child in a residential establishment, 

(b) one or more of the conditions mentioned in subsection (3) applies, and 

(c) having considered the other options available the children’s hearing or sheriff is 20 
satisfied that it is necessary to do so. 

(3) The conditions are— 

(a) that the child has previously absconded and is likely to abscond again and, if the 
child were to abscond, it is likely that the child’s physical, mental or moral 
welfare would be at risk, 25 

(b) that the child is likely to engage in self-harming conduct, 

(c) that the child is likely to cause injury to another person. 

(4) In this section— 

“relevant period”, in relation to a warrant to secure attendance, means— 

(a) where the warrant is granted by a children’s hearing, the period beginning 30 
with the granting of the warrant and ending with the earlier of— 

(i) the beginning of the relevant proceedings, or 

(ii) the expiry of the period of 7 days beginning with the day on which the 
child is first detained in pursuance of the warrant, 

(aa) where the warrant is granted by the sheriff under section 106(8), the period 35 
beginning with the granting of the warrant and ending with the earlier of— 

(i) the beginning of the continued hearing, or 

(ii) the expiry of the period of 14 days beginning with the day on which 
the child is first detained in pursuance of the warrant, 
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(b) where the warrant is granted by the sheriff under any other provision in 

respect of attendance at proceedings under Part 10, the period beginning 
with the granting of the warrant and ending with the earlier of— 

(i) the beginning of the relevant proceedings, or 

(ii) the expiry of the period of 14 days beginning with the day on which 5 
the child is first detained in pursuance of the warrant, 

(c) where the warrant is granted by the sheriff in respect of attendance at a 
children’s hearing arranged by virtue of section 113, 117, 119(2)(b) or 
151(3)(a), the period beginning with the granting of the warrant and ending 
with the earlier of— 10 

(i) the beginning of the relevant proceedings, or 

(ii) the expiry of the period of 7 days beginning with the day on which the 
child is first detained in pursuance of the warrant, 

“relevant proceedings”, in relation to a warrant to secure attendance, means the 
children’s hearing or, as the case may be, proceedings before the sheriff in respect 15 
of which it is granted. 

 
Statement of grounds 

81 Principal Reporter’s duty to prepare statement of grounds 

(1) This section applies where the Principal Reporter is required by virtue of section 67(2) 
to arrange a children’s hearing in relation to a child. 20 

(2) The Principal Reporter must prepare the statement of grounds. 

(3) In this Act “statement of grounds”, in relation to a child, means a statement setting 
out— 

(a) which of the section 65 grounds the Principal Reporter believes applies in relation 
to the child, and 25 

(b) the facts on which that belief is based. 

 
Grounds hearing 

84 Grounds to be put to child and relevant person 

(1) At the opening of a children’s hearing arranged by virtue of section 67(2) or 95A(2) (the 
“grounds hearing”) the chairing member must— 30 

(a) explain to the child and each relevant person in relation to the child each section 
65 ground that is specified in the statement of grounds, and 

(b) ask them whether they accept that each ground applies in relation to the child. 

(2) This section is subject to section 93. 

 
85 Grounds accepted: powers of grounds hearing 35 

(1) This section applies where— 

(a) each ground specified in the statement of grounds is accepted, or 
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(b) at least one of the grounds specified in the statement of grounds is accepted and 
the grounds hearing considers that it is appropriate to make a decision on whether 
to make a compulsory supervision order on the basis of the ground or grounds that 
have been accepted. 

(2) If the grounds hearing considers that it is appropriate to do so, the grounds hearing may 5 
defer making a decision on whether to make a compulsory supervision order until a 
subsequent children’s hearing. 

(3) If the grounds hearing does not exercise the power conferred by subsection (2) the 
grounds hearing must— 

(a) if satisfied that it is necessary to do so for the protection, guidance, treatment or 10 
control of the child, make a compulsory supervision order, or 

(b) if not so satisfied, discharge the referral. 

(4) In subsection (1), “accepted” means accepted by the child and (subject to sections 73 
and 74) each relevant person in relation to the child. 

 
88 Powers of grounds hearing on deferral 15 

(1) This section applies where under section 85(2) the grounds hearing defers making a 
decision in relation to a child until a subsequent children’s hearing. 

(2) If the grounds hearing considers that the nature of the child’s circumstances is such that 
for the protection, guidance, treatment or control of the child it is necessary as a matter 
of urgency that an interim compulsory supervision order be made, the grounds hearing 20 
may make an interim compulsory supervision order in relation to the child. 

(3) If the grounds hearing considers that it is necessary to do so for the purpose of obtaining 
any further information, or carrying out any further investigation, that is needed before 
the subsequent children’s hearing, the hearing may make a medical examination order. 

 
89 Grounds not accepted: application to sheriff or discharge 25 

(Z1) This section applies where— 

(a) at least one of the grounds specified in the statement of grounds is accepted but 
the grounds hearing does not consider that it is appropriate to make a decision on 
whether to make a compulsory supervision order on the basis of the ground or 
grounds that have been accepted, or 30 

(b) none of the grounds specified in the statement of grounds is accepted. 

(1) The grounds hearing must— 

(a) direct the Principal Reporter to make an application to the sheriff for a 
determination on whether each ground that is not accepted by the child and 
(subject to sections 73 and 74) each relevant person in relation to the child is 35 
established, or 

(b) discharge the referral. 

(2) Subsections (2A) and (4) apply if the grounds hearing gives a direction under subsection 
(1)(a). 

(2A) The chairing member must— 40 
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(a) explain the purpose of the application to the child and (subject to sections 73 and 

74) each relevant person in relation to the child, and 

(b) inform the child that the child is obliged to attend the hearing before the sheriff 
unless excused by the sheriff. 

(4) If the grounds hearing considers that the nature of the child’s circumstances is such that 5 
for the protection, guidance, treatment or control of the child it is necessary as a matter 
of urgency that an interim compulsory supervision order be made, the grounds hearing 
may make an interim compulsory supervision order in relation to the child. 

(5) An interim compulsory supervision order made under subsection (4) may not include a 
measure of the kind mentioned in section 97(2)(f)(i). 10 

(6) In subsection (Z1), “accepted” means accepted by the child and (subject to sections 73 
and 74) each relevant person in relation to the child. 

 
93 Child or relevant person unable to understand grounds 

(1) Subsection (2) applies where the grounds hearing is satisfied that the child or a relevant 
person in relation to the child— 15 

(a) would not be capable of understanding an explanation given in compliance with 
section 84(1) in relation to a ground, or 

(b) has not understood the explanation given in compliance with section 84(1) in 
relation to a ground. 

(2) The grounds hearing must— 20 

(a) direct the Principal Reporter to make an application to the sheriff to determine 
whether the ground is established, or 

(c) discharge the referral in relation to the ground. 

(3) In the case mentioned in subsection (1)(a), the chairing member need not comply with 
section 84(1) in relation to that ground as respects the person who would not be capable 25 
of understanding an explanation of the ground. 

(4) If the grounds hearing gives a direction under subsection (2)(a), the chairing member 
must— 

(a) in so far as is reasonably practicable comply with the requirement in paragraph (a) 
of section 89(2A), and 30 

(b) comply with the requirement in paragraph (b) of that section. 

(5) If the grounds hearing gives a direction under subsection (2)(a), section 89(4) applies. 

 
95A Child fails to attend grounds hearing 

(1) This section applies where— 

(a) a child fails to attend a grounds hearing arranged by virtue of section 67(2) or 35 
subsection (2), and 

(b) the child was not excused from attending the grounds hearing. 

(2) The grounds hearing may require the Principal Reporter to arrange another grounds 
hearing. 
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Children’s hearing to consider need for further interim order 

96 Children’s hearing to consider need for further interim compulsory supervision 
order 

(1) This section applies where— 

(a) under section 89(4) a grounds hearing makes an interim compulsory supervision 5 
order in relation to a child, and 

(b) the order will cease to have effect before the disposal of the application to the 
sheriff to which it relates. 

(2) The Principal Reporter may arrange a children’s hearing for the purpose of considering 
whether a further interim compulsory supervision order should be made in relation to 10 
the child. 

(2A) If the children’s hearing is satisfied that the nature of the child’s circumstances is such 
that for the protection, guidance, treatment or control of the child it is necessary that a 
further interim compulsory supervision order be made, the children’s hearing may make 
a further interim compulsory supervision order in relation to the child. 15 

(3) The children’s hearing may not make a further interim compulsory supervision order in 
relation to the child if the effect of the order would be that the child would be subject to 
an interim compulsory supervision order for a continuous period of more than 66 days. 

 
Application of Part where compulsory supervision order in force 

96A Application of Part 9 where compulsory supervision order in force 20 

(1) This Part has effect in relation to a child mentioned in subsection (2) with the 
modifications set out in subsections (3) to (6). 

(2) The child is a child in relation to whom a compulsory supervision order is in force. 

(3) References to a decision on whether to make a compulsory supervision order are to be 
read as references to a decision on whether to review the compulsory supervision order. 25 

(4) Section 85 applies as if for subsections (2) and (3) there were substituted— 

“(2) The grounds hearing is to be treated as if it were a hearing to review the 
compulsory supervision order (and sections 135, 136 and 136A apply 
accordingly).” 

(5) References to an interim compulsory supervision order are to be read as references to an 30 
interim variation of the compulsory supervision order. 

(6) Section 96(3) does not apply. 

 

PART 10 

PROCEEDINGS BEFORE SHERIFF 

Application for extension or variation of interim compulsory supervision order 35 

103 Application for extension or variation of interim compulsory supervision order 

(1) This section applies where— 

(a) a child is subject to an interim compulsory supervision order (“the current order”), 
and 
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(b) by virtue of section 96(3) a children’s hearing would be unable to make a further 

interim compulsory supervision order. 

(2) The Principal Reporter may, before the expiry of the current order, apply to the sheriff 
for an extension of the order. 

(3) The Principal Reporter may, at the same time as applying for an extension of the current 5 
order, apply to the sheriff for the order to be varied. 

(4) The current order may be extended, or extended and varied, only if the sheriff is 
satisfied that the nature of the child’s circumstances is such that for the protection, 
guidance, treatment or control of the child it is necessary that the current order be 
extended or extended and varied. 10 

 
103A Further extension or variation of interim compulsory supervision order 

(1) This section applies where an interim compulsory supervision order is— 

(a) extended, or extended and varied, under section 103(4), or 

(b) further extended, or further extended and varied, under subsection (4). 

(2) The Principal Reporter may, before the expiry of the order, apply to the sheriff for a 15 
further extension of the order. 

(3) The Principal Reporter may, at the same time as applying for a further extension of the 
order, apply to the sheriff for the order to be varied. 

(4) The sheriff may further extend, or further extend and vary, the order if the sheriff is 
satisfied that the nature of the child’s circumstances is such that for the protection, 20 
guidance, treatment or control of the child it is necessary that the order be further 
extended or, as the case may be, further extended and varied. 

 
Power to make interim compulsory supervision order 

103B Sheriff’s power to make interim compulsory supervision order 

(1) This section applies where— 25 

(a) a child is not subject to an interim compulsory supervision order, and 

(b) an application to the sheriff by virtue of section 89(1)(a) or 93(2)(a) in relation to 
the child has been made but not determined. 

(2) If the sheriff is satisfied that the nature of the child’s circumstances is such that for the 
protection, guidance, treatment or control of the child it is necessary as a matter of 30 
urgency that an interim compulsory supervision order be made, the sheriff may make an 
interim compulsory supervision order in relation to the child. 

 
Application to establish grounds 

104 Hearing of application 

(1) This section applies where an application is made to the sheriff by virtue of section 35 
89(1)(a) or 93(2)(a). 

(2) The application must be heard not later than 28 days after the day on which the 
application is lodged. 

(3) The application must not be heard in open court. 
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105 Jurisdiction and standard of proof: offence ground 

(1) This section applies where an application is to be made to the sheriff to determine 
whether the ground mentioned in section 65(2)(j) is established in relation to a child. 

(2) The application must be made to the sheriff who would have jurisdiction if the child 
were being prosecuted for the offence or offences. 5 

(3) The standard of proof in relation to the ground is that which applies in criminal 
proceedings. 

(4) It is immaterial whether the application also relates to other section 65 grounds. 

 
106 Child’s duty to attend hearing unless excused 

(1) This section applies where an application is made to the sheriff by virtue of section 10 
89(1)(a) or 93(2)(a). 

(2) The child to whom the application relates must attend the hearing of the application 
unless the child is excused from doing so under subsection (3). 

(3) The sheriff may excuse the child from attending all or part of the hearing of the 
application where— 15 

(a) the hearing relates to the ground mentioned in section 65(2)(b), (c), (d) or (g) and 
the attendance of the child at the hearing, or that part of the hearing, is not 
necessary for a fair hearing, 

(b) the attendance of the child at the hearing, or that part of the hearing, would place 
the child’s physical, mental or moral welfare at risk, or 20 

(c) taking account of the child’s age and maturity, the child would not be capable of 
understanding what happens at the hearing or that part of the hearing. 

(4) The child may attend the hearing of the application even if the child is excused from 
doing so under subsection (3). 

(5) If the child is not excused from attending the hearing but the child does not attend the 25 
sheriff may grant a warrant to secure attendance in relation to the child. 

(7) Subsection (8) applies if— 

(a) the hearing of the application is to be continued to another day, and 

(b) the sheriff is satisfied that there is reason to believe that the child will not attend 
on that day. 30 

(8) The sheriff may grant a warrant to secure attendance in relation to the child. 

 
107 Child and relevant person: representation at hearing 

(1) This section applies where an application is made to the sheriff by virtue of section 
89(1)(a) or 93(2)(a). 

(2) The child may be represented at the hearing of the application by another person.  35 

(3) A relevant person in relation to the child may be represented at the hearing of the 
application by another person. 

(4) A person representing the child or relevant person at the hearing need not be a solicitor 
or advocate. 
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Ground accepted before application determined 

109 Application by virtue of section 89: ground accepted before determination 

(1) This section applies where— 

(a) an application is made to the sheriff by virtue of section 89(1)(a) in relation to a 
ground, and 5 

(b) before the application is determined, the ground is accepted by the child and each 
relevant person in relation to the child who is present at the hearing before the 
sheriff. 

(2) Unless the sheriff is satisfied in all the circumstances that evidence in relation to the 
ground should be heard, the sheriff must— 10 

(a) dispense with hearing such evidence, and  

(b) determine that the ground is established. 

 
110 Application by virtue of section 93: ground accepted by relevant person before 

determination  

(1) This section applies where— 15 

(a) an application to the sheriff is made by virtue of section 93(2)(a) in relation to a 
ground on the basis that the child would not understand, or has not understood, an 
explanation given in compliance with section 84(1)(a), and 

(b) before the application is determined the ground is accepted by each relevant 
person in relation to the child who is present at the hearing before the sheriff. 20 

(2) The sheriff may determine the application without a hearing unless— 

(a) a person mentioned in subsection (3) requests that a hearing be held, or 

(b) the sheriff considers that it would not be appropriate to determine the application 
without a hearing. 

(3) The persons are— 25 

(a) the child, 

(b) a relevant person in relation to the child, 

(c) if a safeguarder has been appointed, the safeguarder, 

(d) the Principal Reporter. 

(4) If the sheriff determines the application without a hearing, the sheriff must do so before 30 
the expiry of the period of 7 days beginning with the day on which the application is 
made. 

 
Withdrawal of application: termination of orders etc. 

111 Withdrawal of application: termination of orders etc. by Principal Reporter 

(1) This section applies where— 35 

(a) an application is made to the sheriff by virtue of section 89(1)(a) or 93(2)(a), and 
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(b) before the application is determined, due to a change of circumstances or 
information becoming available to the Principal Reporter, the Principal Reporter 
no longer considers that any ground to which the application relates applies in 
relation to the child. 

(2) The Principal Reporter must withdraw the application. 5 

(3A) If one or more grounds were accepted at the grounds hearing which directed the 
Principal Reporter to make the application, the Principal Reporter must arrange a 
children’s hearing to decide whether to make a compulsory supervision order in relation 
to the child. 

(3B) If none of the grounds was accepted at the grounds hearing, any interim compulsory 10 
supervision order or warrant to secure attendance which is in force in relation to the 
child ceases to have effect on the withdrawal of the application. 

 
Determination of application 

113 Determination: ground established 

(1) This section applies where the sheriff determines an application made by virtue of 15 
section 89(1)(a) or 93(2)(a). 

(2) If subsection (2B) applies, the sheriff must direct the Principal Reporter to arrange a 
children’s hearing to decide whether to make a compulsory supervision order in relation 
to the child. 

(2A) In any other case, the sheriff must— 20 

(a) dismiss the application, and 

(b) discharge the referral to the children’s hearing. 

(2B) This subsection applies if— 

(a) the sheriff determines that one or more grounds to which the application relates 
are established, or 25 

(b) one or more other grounds were accepted at the grounds hearing which directed 
the Principal Reporter to make the application. 

(2C) In subsection (2B)(b), “accepted” means accepted by the child and (subject to sections 
73 and 74) each relevant person in relation to the child. 

 
113A Determination: power to make interim compulsory supervision order etc. 30 

(1) This section applies where the sheriff directs the Principal Reporter to arrange a 
children’s hearing to decide whether to make a compulsory supervision order in relation 
to the child. 

(2) Subsection (3) applies if immediately before the hearing at which the sheriff determined 
the application made by virtue of section 89(1)(a) or 93(2)(a) an interim compulsory 35 
supervision order was not in force in relation to the child. 

(3) If the sheriff is satisfied that the nature of the child’s circumstances is such that for the 
protection, guidance, treatment or control of the child it is necessary as a matter of 
urgency that an interim compulsory supervision order be made, the sheriff may make an 
interim compulsory supervision order in relation to the child. 40 
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(4) Subsection (5) applies if immediately before the hearing at which the sheriff determined 

the application made by virtue of section 89(1)(a) or 93(2)(a) an interim compulsory 
supervision order was in force in relation to the child. 

(5) If the sheriff is satisfied that the nature of the child’s circumstances is such that for the 
protection, guidance, treatment or control of the child it is necessary that a further 5 
interim compulsory supervision order be made, the sheriff may make a further interim 
compulsory supervision order in relation to the child. 

(6) If the sheriff is satisfied that there is reason to believe that the child would not otherwise 
attend the children’s hearing, the sheriff may grant a warrant to secure attendance. 

(7) If the sheriff makes an interim compulsory supervision order under subsection (3) or (5) 10 
specifying that the child is to reside at a place of safety, the children’s hearing must be 
arranged to take place no later than the third day after the day on which the child begins 
to reside at the place of safety. 

 
Review of sheriff’s determination 

114 Application for review of grounds determination 15 

(1) This section applies where the sheriff makes a determination under section 113 that a 
section 65 ground (other than the ground mentioned in section 65(2)(j) if the case was 
remitted to the Principal Reporter under section 49 of the Criminal Procedure (Scotland) 
Act 1995) is established in relation to a child (a “grounds determination”). 

(2) A person mentioned in subsection (3) may apply to the sheriff for a review of the 20 
grounds determination. 

(3) The persons are— 

(a) the person who is the subject of the grounds determination (even if that person is 
no longer a child), 

(b) a person who is, or was at the time the grounds determination was made, a 25 
relevant person in relation to the child. 

 
115 Sheriff: review or dismissal of application 

(1) This section applies where an application is made under section 114. 

(2) If subsection (3) applies the sheriff must review the grounds determination. 

(3) This subsection applies if— 30 

(a) there is evidence in relation to the ground that was not considered by the sheriff 
when making the grounds determination, 

(b) the evidence would have been admissible, 

(c) there is a reasonable explanation for the failure to lead that evidence before the 
grounds determination was made, and 35 

(d) the evidence is significant and relevant to the question of whether the grounds 
determination should have been made. 

(4) If subsection (3) does not apply, the sheriff must dismiss the application. 
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115A Child’s duty to attend review hearing unless excused 

(1) This section applies where— 

(a) a hearing is to be held by virtue of section 115(2) for the purpose of reviewing a 
grounds determination, and 

(b) the person who is the subject of the grounds determination is still a child. 5 

(2) The child must attend the hearing unless the child is excused by the sheriff on a ground 
mentioned in section 106(3). 

(3) The child may attend the hearing even if the child is excused under subsection (2). 

(4) If the sheriff is satisfied that there is reason to believe that the child would not otherwise 
attend the hearing, the sheriff may grant a warrant to secure attendance 10 

 
115B Child and relevant person: representation at review hearing 

(1) This section applies where a hearing is to be held by virtue of section 115(2) for the 
purpose of reviewing a grounds determination. 

(2) The person who is the subject of the grounds determination (“P”) may be represented at 
the hearing by another person. 15 

(3) A relevant person in relation to P (or, where P is no longer a child, a person who was a 
relevant person in relation to P at the time the grounds determination was made) may be 
represented at the hearing by another person. 

(4) A person representing P or the relevant person (or person who was a relevant person) at 
the hearing need not be a solicitor or advocate. 20 

 
116 Sheriff’s powers on review of grounds determination 

(1) This section applies where the sheriff reviews a grounds determination by virtue of 
section 115(2). 

(2) If the sheriff is satisfied that the section 65 ground to which the application relates is 
established, the sheriff must refuse the application. 25 

(3) If the sheriff determines that the ground to which the application relates is not 
established, the sheriff must— 

(a) recall the grounds determination, and 

(b) make an order discharging (wholly or to the extent that it relates to the ground) the 
referral of the child to the children’s hearing. 30 

 
117 Recall of grounds determination: sheriff’s power to refer other grounds to 

children’s hearing 

(1) This section applies where— 

(a) the sheriff makes an order under section 116(3), but 

(b) another section 65 ground specified in the same statement of grounds that gave 35 
rise to the grounds determination is accepted or established. 
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(2) If the person to whom the grounds determination relates is still a child, the sheriff must 

direct the Principal Reporter to arrange a children’s hearing for the purpose of 
considering whether a compulsory supervision order should be made in relation to the 
child. 

(3) If the sheriff is satisfied that the nature of the child’s circumstances is such that for the 5 
protection, guidance, treatment or control of the child it is necessary as a matter of 
urgency that an interim compulsory supervision order be made, the sheriff may make an 
interim compulsory supervision order in relation to the child.  

(4) If the sheriff is satisfied that there is reason to believe that the child would not otherwise 
attend the children’s hearing, the sheriff may grant a warrant to secure attendance. 10 

 
118 Recall of grounds determination: sheriff’s powers where no section 65 grounds 

accepted or established 

(1) This section applies where— 

(a) the sheriff makes an order under section 116(3), and 

(b) none of the other section 65 grounds specified in the statement of grounds that 15 
gave rise to the grounds determination is accepted or established. 

(2A) If a compulsory supervision order that is in force in relation to the person who is the 
subject of the grounds determination was in force at the time of the grounds 
determination, the sheriff must require a review of the compulsory supervision order. 

(2B) In any other case, the sheriff must— 20 

(a) terminate any compulsory supervision order that is in force in relation to the 
person who is the subject of the grounds determination, and 

(b) if that person is still a child, consider whether the child will require supervision or 
guidance. 

(3) Where that person is still a child and the sheriff considers that the child will require 25 
supervision or guidance, the sheriff must order the relevant local authority for the child 
to provide it. 

(4) Where the sheriff makes such an order, the relevant local authority for the child must 
give such supervision or guidance as the child will accept. 

 
119 New section 65 ground established: sheriff to refer to children’s hearing 30 

(1) This section applies where— 

(a) by virtue of section 114 the sheriff is reviewing a grounds determination, and 

(b) the sheriff is satisfied that there is sufficient evidence to establish a section 65 
ground that is not specified in the statement of grounds that gave rise to the 
grounds determination. 35 

(2) The sheriff must— 

(a) determine that the ground is established, and 

(b) if the person to whom the grounds determination relates is still a child, direct the 
Principal Reporter to arrange a children’s hearing for the purpose of considering 
whether a compulsory supervision order should be made in relation to the child. 40 
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(3) If the sheriff is satisfied that the nature of the child’s circumstances is such that for the 
protection, guidance, treatment or control of the child it is necessary as a matter of 
urgency that an interim compulsory supervision order be made, the sheriff may make an 
interim compulsory supervision order in relation to the child. 

(4) If the sheriff is satisfied that there is reason to believe that the child would not otherwise 5 
attend the children’s hearing, the sheriff may grant a warrant to secure attendance. 

 
Application of Part where compulsory supervision order in force 

119A Application of Part 10 where compulsory supervision order in force 

(1) This Part has effect in relation to a child mentioned in subsection (2) with the 
modifications set out in subsections (3) to (5). 10 

(2) The child is a child in relation to whom a compulsory supervision order is in force. 

(3) References to an interim compulsory supervision order are to be read as references to an 
interim variation of the compulsory supervision order. 

(4) References to the sheriff directing the Principal Reporter to arrange a children’s hearing 
to decide whether to make a compulsory supervision order in relation to the child are to 15 
be read as references to the sheriff requiring a review of the compulsory supervision 
order. 

(5) Sections 103 and 103A do not apply. 

 

PART 11 

SUBSEQUENT CHILDREN’S HEARINGS 20 

120 Children’s hearing following deferral or proceedings under Part 10 

(1) This section applies where a children’s hearing is arranged by the Principal Reporter by 
virtue of section 85(2), 111(3A), 113, 117(2)(b) or 119(2)(b)(ii) or subsection (2). 

(2) If the children’s hearing considers that it is appropriate to do so, the children’s hearing 
may defer making a decision on whether to make a compulsory supervision order until a 25 
subsequent children’s hearing. 

(3) If the children’s hearing does not exercise the power conferred by subsection (2) the 
children’s hearing must— 

(a) if satisfied that it is necessary to do so for the protection, guidance, treatment or 
control of the child, make a compulsory supervision order, or 30 

(b) if not so satisfied, discharge the referral. 

(4) Subsection (5) applies where— 

(a) the child is excused by virtue of section 72(3) or 78(3)(a) or rules under section 
170, or 

(b) a relevant person in relation to the child is excused by virtue of section 73(3) or 35 
78(3)(b) or rules under section 170. 

(5) The children’s hearing may, despite the excusal, defer its decision to a subsequent 
children’s hearing under this section without further excusing the person. 
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121 Powers of children’s hearing on deferral under section 120 

(1) This section applies where under subsection (2) of section 120 a children’s hearing 
defers making a decision in relation to a child until a subsequent children’s hearing 
under that section. 

(1A) Subsection (2) applies if immediately before the children’s hearing which takes place 5 
under section 120 an interim compulsory supervision order was not in force in relation 
to the child. 

(2) If the children’s hearing considers that the nature of the child’s circumstances is such 
that for the protection, guidance, treatment or control of the child it is necessary as a 
matter of urgency to make an interim compulsory supervision order, the children’s 10 
hearing may make an interim compulsory supervision order in relation to the child. 

(2A) Subsection (2B) applies if immediately before the children’s hearing which takes place 
under section 120 an interim compulsory supervision order was in force in relation to 
the child. 

(2B) If the children’s hearing is satisfied that the nature of the child’s circumstances is such 15 
that for the protection, guidance, treatment or control of the child it is necessary that a 
further interim compulsory supervision order be made, the children’s hearing may make 
a further interim compulsory supervision order in relation to the child. 

(3) If the children’s hearing considers that it is necessary to do so for the purpose of 
obtaining any further information, or carrying out any further investigation, that is 20 
needed before the subsequent children’s hearing, the hearing may make a medical 
examination order. 

 

PART 12 

CHILDREN’S HEARINGS: GENERAL 

Views of child 25 

122A Confirmation that child given opportunity to express views before hearing 

(1) This section applies where a children’s hearing is held in relation to a child by virtue of 
this Act. 

(2) The chairing member of the children’s hearing must ask the child whether the 
documents provided to the child by virtue of rules made under section 170 accurately 30 
reflect any views expressed by the child. 

(3) The chairing member need not comply with subsection (2) if, taking account of the age 
and maturity of the child, the chairing member considers that it would not be appropriate 
to do so. 

 
Children’s advocacy services 35 

122AA Children’s advocacy services 

(1) This section applies where a children’s hearing is held in relation to a child by virtue of 
this Act. 

(2) The chairing member of the children’s hearing must inform the child of the availability 
of children’s advocacy services. 40 
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(3) The chairing member need not comply with subsection (2) if, taking account of the age 
and maturity of the child, the chairing member considers that it would not be appropriate 
to do so. 

(4) The Scottish Ministers may by regulations make provision for or in connection with— 

(a) the provision of children’s advocacy services, 5 

(b) qualifications to be held by persons providing children’s advocacy services, 

(c) the training of persons providing children’s advocacy services, 

(d) the payment of expenses, fees and allowances by the Scottish Ministers to persons 
providing children’s advocacy services. 

(5) The Scottish Ministers may enter into arrangements (contractual or otherwise) with any 10 
person other than a local authority, CHS or SCRA for the provision of children’s 
advocacy services. 

(6) Regulations under this section are subject to the affirmative procedure. 

(7) In this section, “children’s advocacy services” means services of support and 
representation provided for the purposes of assisting a child in relation to the child’s 15 
involvement in a children’s hearing. 

 
Warrants to secure attendance  

122B General power of children’s hearing to grant warrant to secure attendance 

(1) This section applies where in relation to a child— 

(a) a children’s hearing has been or is to be arranged, or 20 

(b) a hearing is to take place under Part 10. 

(2) On the application of the Principal Reporter, any children’s hearing may on cause shown 
grant a warrant to secure the attendance of the child at the children’s hearing or, as the 
case may be, the hearing under Part 10. 

 
Child’s age 25 

82 Requirement to establish child’s age 

(1) This section applies where a children’s hearing is held by virtue of this Act. 

(2) The chairing member of the children’s hearing must ask the person in respect of whom 
the hearing has been arranged to declare the person’s age. 

(3) The person may make another declaration as to the person’s age at any time. 30 

(3A) The chairing member need not comply with the requirement in subsection (2) if the 
chairing member considers that the person would not be capable of understanding the 
question. 

(4) Any children’s hearing may make a determination of the age of a person who is the 
subject of the hearing. 35 

(5) A person is taken for the purposes of this Act to be of the age— 

(a) worked out on the basis of the person’s most recent declaration, or 

(b) if a determination of age by a children’s hearing is in effect, worked out in 
accordance with that determination. 
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(6) Nothing done by a children’s hearing in relation to a person is invalidated if it is 

subsequently proved that the age of the person is not that worked out under subsection 
(5)(5). 

 
Compulsory supervision orders: review 

123 Compulsory supervision order: requirement to review 5 

(1) This section applies where a children’s hearing is making, varying or continuing a 
compulsory supervision order. 

(2) Where the order being made contains a movement restriction condition (or the order is 
being varied so as to include such a condition), the children’s hearing must require the 
order to be reviewed by a children’s hearing on a day or within a period specified in the 10 
order. 

(3) In any other case, the children’s hearing may require the order to be so reviewed. 

 
Contact orders and permanence orders 

124A Review of contact direction 

(1) This section applies where, in relation to a child— 15 

(a) a children’s hearing— 

(i) makes a compulsory supervision order, 

(ii) makes an interim compulsory supervision order, an interim variation of a 
compulsory supervision order or a medical examination order which is to 
have effect for more than 5 working days, or 20 

(iii) continues or varies a compulsory supervision order under section 135, and 

(b) the order contains (or is varied so as to contain) a measure of the type mentioned 
in section 97(2)(g) or 101(2)(e) (“a contact direction”). 

(1A) The Principal Reporter must arrange a children’s hearing for the purposes of reviewing 
the contact direction— 25 

(a) if an order mentioned in subsection (2) is in force, or 

(b) if requested to do so by an individual who claims that the conditions specified for 
the purposes of this paragraph in an order made by the Scottish Ministers are 
satisfied in relation to the individual. 

(2) The orders are— 30 

(a) a contact order regulating contact between an individual (other than a relevant 
person in relation to the child) and the child, or 

(b) a permanence order which specifies arrangements for contact between such an 
individual and the child. 

(4) The children’s hearing is to take place no later than 5 working days after the children’s 35 
hearing mentioned in subsection (1)(a). 

(4A) If a children’s hearing arranged by virtue of subsection (1A)(b) considers that the 
conditions specified for the purposes of that subsection are not satisfied in relation to the 
individual, the children’s hearing must take no further action. 

(5) In any other case, the children’s hearing may— 40 
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(a) confirm the decision of the children’s hearing mentioned in subsection (1)(a), or 

(b) vary the compulsory supervision order, interim compulsory supervision order or 
medical examination order (but only by varying or removing the contact 
direction). 

(6) Sections 72 and 73 do not apply in relation to a children’s hearing arranged by virtue of 5 
subsection (1A). 

 
Referral where failure to provide education for excluded pupil 

124B Referral where failure to provide education for excluded pupil 

(1) This section applies where it appears to a children’s hearing that— 

(a) an education authority has a duty under section 14(3) of the Education (Scotland) 10 
Act 1980 (c.44) (education authority’s duty to provide education for child 
excluded from school) in relation to the child to whom the children’s hearing 
relates, and 

(b) the authority is failing to comply with the duty. 

(2) The children’s hearing may require the National Convener to refer the matter to the 15 
Scottish Ministers. 

(3) If a requirement is made under subsection (2), the National Convener must— 

(a) make a referral to the Scottish Ministers, and 

(b) give a copy of it to the education authority to which it relates and the Principal 
Reporter. 20 

 
Parenting order 

125 Requirement to consider applying for parenting order 

(1) This section applies where a children’s hearing constituted for any purpose in respect of 
a child is satisfied that it might be appropriate for a parenting order to be made in 
respect of a parent of the child under section 102 of the Antisocial Behaviour etc. 25 
(Scotland) Act 2004 (asp 8) (the “2004 Act”). 

(2) The children’s hearing may require the Principal Reporter to consider whether to apply 
under section 102(3) of the 2004 Act for such an order. 

(3) The children’s hearing must specify in the requirement— 

(a) the parent in respect of whom it might be appropriate for the order to be made, 30 
and 

(b) by reference to section 102(4) to (6) of the 2004 Act, the condition in respect of 
which the application might be made. 

(4) In this section, “parent” and “child” have the meanings given by section 117 of the 2004 
Act. 35 
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PART 13 

REVIEW OF COMPULSORY SUPERVISION ORDER 

Requirement for review 

126 Requirement under Antisocial Behaviour etc. (Scotland) Act 2004 

(1) Subsection (2) applies where— 5 

(a) under section 12(1A) of the Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8) 
the sheriff requires the Principal Reporter to arrange a children’s hearing in 
respect of a child, and 

(b) a compulsory supervision order is in force in relation to the child. 

(2) The Principal Reporter must initiate a review of the compulsory supervision order. 10 

 
126A Case remitted under section 49 of Criminal Procedure (Scotland) Act 1995 

(1) This section applies where, in relation to a child— 

(a) a court remits a case under section 49 of the Criminal Procedure (Scotland) Act 
1995 to the Principal Reporter to arrange for the disposal of the case by a 
children’s hearing, and 15 

(b) a compulsory supervision order is in force in relation to the child. 

(2) The Principal Reporter must initiate a review of the compulsory supervision order. 

(3) A certificate signed by the clerk of the court stating that the child has pled guilty to, or 
been found guilty of, the offence to which the case relates is conclusive evidence for the 
purposes of the children’s hearing held for the purposes of reviewing the order that the 20 
offence was committed by the child. 

(4) This Act applies as if the plea of guilty, or the finding of guilt, were a determination of 
the sheriff under section 113 that the ground in section 65(2)(j) was established in 
relation to the child. 

 
127 Duty on implementation authority to require review 25 

(1) The implementation authority must, by notice to the Principal Reporter, require a review 
of a compulsory supervision order in relation to a child where the authority is satisfied 
that one or more of the circumstances set out in subsection (2) exist. 

(2) Those circumstances are— 

(a) the compulsory supervision order ought to be terminated or varied, 30 

(b) the compulsory supervision order is not being complied with, 

(c) the best interests of the child would be served by the authority making one of the 
following applications, and the authority intends to make such an application— 

(i) an application under section 80 of the Adoption and Children (Scotland) 
Act 2007 (asp 4) (the “2007 Act”) for a permanence order, 35 

(ii) an application under section 92 of the 2007 Act for variation of such an 
order, 

(iii) an application under section 93 of the 2007 Act for amendment of such an 
order,  
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(iv) an application under section 98 of the 2007 Act for revocation of such an 
order, 

(d) the best interests of the child would be served by the authority placing the child 
for adoption and the authority intends to place the child for adoption, 

(e) the authority is aware that an application has been made and is pending, or is 5 
about to be made, under section 29 or 30 of the 2007 Act for an adoption order in 
respect of the child. 

(3) The Scottish Ministers may by regulations specify the period within which a 
requirement under subsection (1) must be made where the implementation authority is 
satisfied as to the existence of the circumstances mentioned in subsection (2)(a) to (d). 10 

(4) Different periods may be specified for different circumstances, or classes of 
circumstances.  

(5) Where an implementation authority is under a duty to require a review under subsection 
(1) by virtue of being satisfied as to the existence of the circumstances mentioned in 
subsection (2)(e), the authority must do so as soon as practicable after the authority 15 
becomes aware of the application. 

 
128 Right of child or relevant person to require review 

(1) This section applies where a compulsory supervision order is in force in relation to a 
child. 

(2) The child may by giving notice to the Principal Reporter require a review of the order. 20 

(3) A relevant person in relation to the child may by giving notice to the Principal Reporter 
require a review of the order. 

(4) The order may not be reviewed— 

(a) during the period of 3 months beginning with the day on which the order is made,  

(b) if the order is continued or varied, during the period of 3 months beginning with 25 
the day on which it is continued or varied. 

(5) The Scottish Ministers may by regulations provide that, despite subsection (4), where 
the order includes a secure accommodation authorisation, the order may be reviewed 
during a period specified in the regulations. 

 
129 Principal Reporter’s duty to initiate review 30 

The Principal Reporter must initiate a review of a compulsory supervision order in 
relation to a child if— 

(a) the order will expire within 3 months, and 

(b) the order would not otherwise be reviewed before it expires. 

 
130 Duty to initiate review if child to be taken out of Scotland 35 

(1) This section applies where— 

(a) a child is subject to a compulsory supervision order,  

(b) a relevant person in relation to the child proposes to take the child to live outwith 
Scotland, and  
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(c) the proposal is not in accordance with the order or an order under section 11 of the 

1995 Act. 

(2) The relevant person must give notice of the proposal to the Principal Reporter and the 
implementation authority at least 28 days before the day on which the relevant person 
proposes to take the child to live outwith Scotland. 5 

(3) If the Principal Reporter receives notice under subsection (2), the Principal Reporter 
must initiate a review of the compulsory supervision order. 

 
131 Duty to initiate review: secure accommodation authorisation 

(1) Subsection (2) applies where a compulsory supervision order includes a secure 
accommodation authorisation (which has not ceased to have effect by virtue of section 10 
145(5)). 

(2) The Principal Reporter must initiate a review of the order— 

(a) before the end of the period of 3 months beginning with the day on which the 
order is made, and 

(b) if the order is varied or continued, before the end of the period of 3 months 15 
beginning with the day on which it is varied or continued. 

 
132 Duty to initiate review where child transferred 

The Principal Reporter must initiate a review of a compulsory supervision order in 
relation to a child where the child is transferred under section 137(2). 

 
Functions of Principal Reporter and children’s hearing 20 

133 Duty to arrange children’s hearing 

(1) This section applies where a compulsory supervision order is in force in relation to a 
child and— 

(a) a review of the order is required or initiated by virtue of any of— 

(i) sections 111, 113, 117 or 119 (all as modified by section 119A), 25 

(ii) sections 118, 123, 126 to 132 and 140, or 

(b) the child’s case is referred to the Principal Reporter under section 96(3) or 106 of 
the Adoption and Children (Scotland) Act 2007 (asp 4). 

(2) The Principal Reporter must arrange a children’s hearing to review the compulsory 
supervision order. 30 

(3) If the review is initiated under section 132, the children’s hearing must be arranged to 
take place before the expiry of the period of 3 working days beginning with the day on 
which the child is transferred. 

(4) The Principal Reporter must require the implementation authority to give the Principal 
Reporter any reports that the authority has prepared in relation to the child and any other 35 
information which the authority may wish to give to assist the children’s hearing. 

(4A) The Principal Reporter may require the implementation authority to give the Principal 
Reporter a report on— 

(a) the child generally, 
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(b) any particular matter relating to the child specified by the Principal Reporter. 

(4B) The implementation authority may include in a report given to the Principal Reporter 
under subsection (4) or (4A) information given to the authority by another person. 

 
135 Powers of children’s hearing on review 

(1) This section applies where a children’s hearing is carrying out a review of a compulsory 5 
supervision order in relation to a child. 

(2) If the children’s hearing considers that it is appropriate to do so, the children’s hearing 
may defer making a decision about the compulsory supervision order until a subsequent 
children’s hearing under this section. 

(3) Otherwise, the children’s hearing may— 10 

(a) terminate the compulsory supervision order, 

(b) vary the compulsory supervision order, 

(c) continue the compulsory supervision order for a period not exceeding one year. 

(4) The children’s hearing may vary or continue a compulsory supervision order only if the 
children’s hearing is satisfied that it is necessary to do so for the protection, guidance, 15 
treatment or control of the child. 

(5) If the children’s hearing varies or continues a compulsory supervision order, the 
children’s hearing must consider whether to include a measure of the type mentioned in 
section 97(2)(g). 

(6) If the children’s hearing terminates the compulsory supervision order, the children’s 20 
hearing must— 

(a) consider whether supervision or guidance is needed by the child, and 

(b) if so, make a statement to that effect. 

(7) If the children’s hearing states that supervision or guidance is needed by the child, it is 
the duty of the relevant local authority for the child to give such supervision or guidance 25 
as the child will accept. 

(9) Subsection (10) applies where— 

(a) a child or relevant person in relation to the child is excused under section 72(2), 
73(2) or 78 from attending the children’s hearing, and 

(b) the hearing defers its decision until a subsequent children’s hearing. 30 

(10) The children’s hearing need not excuse the child or relevant person in relation to the 
child from attending the subsequent children’s hearing. 

 
136 Powers of children’s hearing on deferral under section 135 

(1) This section applies where under subsection (2) of section 135 a children’s hearing 
defers making a decision about the compulsory supervision order in relation to a child 35 
until a subsequent children’s hearing under that section. 

(2) The children’s hearing may continue the compulsory supervision order until the 
subsequent children’s hearing. 
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(3) If the children’s hearing considers that the nature of the child’s circumstances is such 

that for the protection, guidance, treatment or control of the child it is necessary as a 
matter of urgency that the compulsory supervision order be varied, the children’s 
hearing may make an interim variation of the compulsory supervision order. 

 
136ZA Interim variation of compulsory supervision order 5 

(1) In this Act, “interim variation”, in relation to a compulsory supervision order made in 
relation to a child, means a variation of the order having effect for the relevant period. 

(2) An interim variation may vary the order so that, instead of specifying a place or places 
at which the child is to reside under section 97(2)(a), the order specifies that the child is 
to reside at any place of safety away from the place where the child predominantly 10 
resides. 

(3) Section 97(5)(a) does not apply to the varied order. 

(4) In subsection (1), the “relevant period” means the period beginning with the variation of 
the order and ending with whichever of the following first occurs— 

(a) the next children’s hearing arranged in relation to the child, 15 

(b) the disposal by the sheriff of an application under Part 10 relating to the child, 

(c) a day specified in the variation, 

(d) the expiry of the period of 22 days beginning with the day on which the order is 
varied. 

 
134 Duties on children’s hearing where review required under section 127 20 

(1) This section applies where a review of a compulsory supervision order in relation to a 
child is required under subsection (1) of section 127 in the circumstances mentioned in 
subsection (2)(c), (d) or (e) of that section. 

(2) On determining the review under section 135(3), the children’s hearing must prepare a 
report providing advice about the circumstances to which the review relates for— 25 

(a) the implementation authority, and 

(b) any court that requires (or may subsequently require) to come to a decision about 
an application of the type mentioned in section 127(2)(c) or (e). 

(4) The report must be in such form as the Scottish Ministers may determine. 

(5) If an application of the type mentioned in section 127(2)(c) or (e) is (or has been) made, 30 
the court must have regard to the report when coming to its decision about the 
application. 

 
Review of relevant person determination 

136A Review of determination that person be deemed a relevant person 

(1) This section applies where, in relation to a child— 35 

(a) a children’s hearing determines a review of a compulsory supervision order by 
varying or continuing the order, 

(b) an individual is deemed to be a relevant person by virtue of section 80, and 
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(c) it appears to the children’s hearing that the individual may no longer have (nor 
recently have had) a significant involvement in the upbringing of the child. 

(2) The children’s hearing must review whether the individual should continue to be 
deemed to be a relevant person in relation to the child. 

(3) If the children’s hearing considers that it is appropriate to do so, the children’s hearing 5 
may defer determining the review under subsection (2) until a subsequent children’s 
hearing under this section. 

(4) Otherwise, if the children’s hearing determines that the individual does not have (and 
has not recently had) a significant involvement in the upbringing of the child then— 

(a) the children’s hearing must direct that the individual is no longer to be deemed to 10 
be a relevant person, and 

(b) section 80(4) ceases to apply in relation to the individual (except in relation to any 
appeal arising from the determination mentioned in subsection (1)(a)). 

 

PART 14 

IMPLEMENTATION OF ORDERS 15 

Power to transfer child in cases of urgent necessity 

137 Transfers in cases of urgent necessity 

(1) Subsection (2) applies where a child is residing at a particular place by virtue of a 
compulsory supervision order or interim compulsory supervision order containing a 
measure of the type mentioned in section 97(2)(a). 20 

(2) If it is in the interests of the child or another child in the place that the child be moved 
out of the place as a matter of urgent necessity then, despite the order, the chief social 
work officer may transfer the child to another place. 

 
Implementation of compulsory supervision order 

138 Implementation of compulsory supervision order: general duties of local authority 25 

(1) The implementation authority must give effect to the compulsory supervision order. 

(2) The implementation authority must in particular comply with any requirements imposed 
on it in relation to the child by the compulsory supervision order. 

(3) The duties which an implementation authority may be required to carry out under a 
compulsory supervision order include securing or facilitating the provision for the child 30 
of services of a kind which the implementation authority does not provide. 

 
139 Duty where order requires child to reside in certain place 

(1) Subsection (2) applies where, under a compulsory supervision order, a child is required 
to reside— 

(a) in accommodation provided by the parents or relatives of the child, or by any 35 
person associated with them or the child, or 

(b) in any other accommodation not provided by a local authority. 

(2) The implementation authority must from time to time— 
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(a) investigate whether, while the child is resident in that accommodation, any 

conditions imposed under the compulsory supervision order are being complied 
with, and 

(b) if the authority considers that conditions are not being complied with, take such 
steps as the authority considers reasonable. 5 

 
140 Breach of duties imposed by sections 138 and 139 

(1) This section applies where, on determining the review of a compulsory supervision 
order under section 135(3), it appears to the children’s hearing that the implementation 
authority is in breach of a duty in relation to the child imposed on the authority under 
section 138 or 139. 10 

(2) The children’s hearing may direct the National Convener to give the authority notice in 
accordance with subsection (3) of an intended application by the National Convener to 
enforce the authority’s duty. 

(3) The notice must— 

(a) set out the respects in which the authority is in breach of its duty in relation to the 15 
child, and 

(b) state that if the authority does not perform that duty before the expiry of the period 
of 21 days beginning with the day on which the notice is given, the National 
Convener, on the direction of the children’s hearing, is to make an application to 
enforce the authority’s duty. 20 

(4) The National Convener must, at the same time as giving the notice, send a copy of the 
notice to— 

(a) the child, 

(b) each relevant person in relation to the child. 

(5) If a children’s hearing gives a direction under subsection (2), the children’s hearing must 25 
require that a further review of the compulsory supervision order take place on or as 
soon as is reasonably practicable after the expiry of the period of 28 days beginning on 
the day on which the notice is given. 

(6) If, on that further review, it appears to the children’s hearing carrying out the further 
review that the authority continues to be in breach of its duty, the children’s hearing may 30 
direct the National Convener to make an application under section 141. 

(7) In determining whether to direct the National Convener to make an application under 
section 141 to enforce the authority’s duty, the children’s hearing must not take into 
account any factor relating to the adequacy of the means available to the authority to 
enable it to comply with the duty. 35 

 
141 Application for order 

(1) The National Convener must, if directed to do so under section 140(6), apply to the 
relevant sheriff principal for an order to enforce an implementation authority’s duty in 
relation to a child. 

(2) The relevant sheriff principal is the sheriff principal of the sheriffdom in which the 40 
principal office of the implementation authority is situated. 
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(3) The National Convener may not make such an application, despite the direction given 
under section 140(6), unless— 

(a) the National Convener has given the authority notice in relation to the duty in 
compliance with a direction given under 140(2), and 

(b) the authority has failed to carry out the duty within the period specified in the 5 
notice.  

(4) The application is to be made by summary application. 

 
142 Order for enforcement 

(1) The sheriff principal may, on an application by the National Convener under section 
141, make an order requiring the implementation authority that is in breach of a duty 10 
imposed by virtue of a compulsory supervision order to carry out that duty. 

(2) Such an order is final. 

 
Compulsory supervision orders etc.: further provision 

143 Compulsory supervision orders etc.: further provision 

(1) The Scottish Ministers may by regulations make provision about— 15 

(a) the transmission of information relating to a child who is the subject of an order or 
warrant mentioned in subsection (2) to any person who, by virtue of the order or 
warrant, has or is to have control over the child, 

(b) the provision of temporary accommodation for the child, 

(c) the taking of the child to any place in which the child is required to reside under 20 
the order or warrant, 

(d) the taking of the child to— 

(i) a place of safety under section 162 or 163, 

(ii) a place to which the child falls to be taken to under section 162(2), or  

(iii) a person to whom the child falls to be taken to under section 163(2). 25 

(2) The orders and warrants are— 

(a) a compulsory supervision order, 

(b) an interim compulsory supervision order, 

(c) a medical examination order, 

(d) a warrant to secure attendance. 30 

 
 Movement restriction conditions: regulations etc. 

144 Movement restriction conditions: regulations etc. 

(1) The Scottish Ministers may by regulations prescribe— 

(a) restrictions, or 

(b) monitoring arrangements, 35 

that may be imposed as part of a movement restriction condition. 
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(2) Regulations under subsection (1) may in particular— 

(za) prescribe the maximum period for which a restriction may have effect, 

(a) prescribe methods of monitoring compliance with a movement restriction 
condition, 

(b) specify devices that may be used for the purpose of that monitoring, 5 

(c) prescribe the person or class of person who may be designated to carry out the 
monitoring, and 

(d) require that the condition be varied to designate another person if the person 
designated ceases to be prescribed, or fall within a class of person, prescribed 
under paragraph (c). 10 

 (2A) Regulations under subsection (1) are subject to the affirmative procedure. 

(3) The Scottish Ministers may— 

(a) make arrangements (contractual or otherwise) to secure the services of such 
persons as they think fit to carry out monitoring, and 

(b) make those arrangements in a way that provides differently for different areas or 15 
different forms of monitoring. 

(4) Nothing in any enactment or rule of law prevents the disclosure to a person providing a 
service under an arrangement made under subsection (3) of information relating to a 
child where the disclosure is made for the purposes only of the full and proper provision 
of monitoring. 20 

 
Secure accommodation 

145 Implementation of secure accommodation authorisations 

(1) Subsections (3) and (4) apply where a relevant order or warrant made in relation to a 
child includes a secure accommodation authorisation. 

(2) A relevant order or warrant is— 25 

(a) a compulsory supervision order, 

(b) an interim compulsory supervision order, 

(c) a medical examination order, 

(d) a warrant to secure attendance. 

(3) The chief social work officer may implement the authorisation only with the consent of 30 
the person in charge of the residential establishment containing the secure 
accommodation in which the child is to be placed (the “head of unit”). 

(4) The chief social work officer must remove the child from secure accommodation if— 

(a) the chief social work officer considers it unnecessary for the child to be kept there, 
or 35 

(b) the chief social work officer is required to do so by virtue of regulations made 
under subsection (6). 

(5) A secure accommodation authorisation ceases to have effect once the child is removed 
from secure accommodation under subsection (4). 

(6) The Scottish Ministers may by regulations make provision in relation to decisions— 40 
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(a) by the chief social work officer— 

(i) whether to implement a secure accommodation authorisation, 

(ii) whether to remove a child from secure accommodation, 

(b) by the head of unit whether to consent under subsection (3). 

(7) Regulations under subsection (6) may in particular— 5 

(a) specify— 

(i) the time within which a decision must be made, 

(ii) the procedure to be followed, 

(iii) the criteria to be applied, 

(iv) matters to be taken into account or disregarded, 10 

(v) persons who must be consulted, 

(vi) persons who must consent before a decision has effect, 

(b) make provision about— 

(i) notification of decisions, 

(ii) the giving of reasons for decisions, 15 

(iii) reviews of decisions, 

(iv) the review of the order or warrant containing the secure accommodation 
authorisation where the head of unit does not consent. 

(8) Regulations under subsection (6) are subject to the affirmative procedure. 

 
146 Secure accommodation: placement in other circumstances 20 

(1) The Scottish Ministers may by regulations make provision specifying circumstances in 
which a child falling within subsection (3) may be placed in secure accommodation. 

(2) Regulations under subsection (1) may in particular include provision for and in 
connection with— 

(a) the procedure to be followed in deciding whether to place a child in secure 25 
accommodation,  

(b) the notification of decisions, 

(c) the giving of reasons for decisions,  

(d) the review of decisions, 

(e) the review of placements by a children’s hearing. 30 

(3) A child falls within this subsection if— 

(a) a relevant order or warrant is in force in relation to the child, and 

(b) the relevant order or warrant does not include a secure accommodation 
authorisation. 

(3A) A relevant order or warrant is— 35 

(a) a compulsory supervision order, 

(b) an interim compulsory supervision order, 
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(c) a medical examination order, 

(d) a warrant to secure attendance. 

(4) Regulations under subsection (1) are subject to the affirmative procedure. 

 
147 Secure accommodation: regulations 

(1) The Scottish Ministers may by regulations make provision about children placed in 5 
secure accommodation by virtue of this Act. 

(2) Regulations under subsection (1) may in particular include provision— 

(a) imposing requirements on the Principal Reporter, 

(aa) imposing requirements on the implementation authority in relation to a 
compulsory supervision order or an interim compulsory supervision order, 10 

(b) imposing requirements on the relevant local authority for a child in relation to a 
medical examination order or a warrant to secure attendance, 

(c) in connection with the protection of the welfare of the children. 

(3) Regulations under subsection (1) are subject to the affirmative procedure. 

 

PART 15 15 

APPEALS 

Appeal against decision of children’s hearing 

148 Appeal to sheriff against decision of children’s hearing 

(1) A person mentioned in subsection (2) may appeal to the sheriff against a relevant 
decision of a children’s hearing in relation to a child. 20 

(2) The persons are— 

(a) the child, 

(b) a relevant person in relation to the child, 

(c) a safeguarder appointed in relation to the child by virtue of section 29. 

(3) A relevant decision is— 25 

(a) a decision to make, vary or continue a compulsory supervision order, 

(b) a decision to discharge a referral by the Principal Reporter, 

(c) a decision to terminate a compulsory supervision order, 

(d) a decision to make an interim compulsory supervision order, 

(da) a decision to make an interim variation of a compulsory supervision order, 30 

(e) a decision to make a medical examination order, or 

(f) a decision to grant a warrant to secure attendance. 

(4) An appeal under subsection (1) may be made jointly by two or more persons mentioned 
in subsection (2). 

(5) An appeal under subsection (1) must be made before the expiry of the period of 21 days 35 
beginning with the day on which the decision is made. 
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150 Procedure 

(1) This section applies where an appeal under section 148 is made. 

(2) The Principal Reporter must lodge with the sheriff clerk a copy of— 

(a) the decision, and the reasons for the decision, of the children’s hearing, 

(b) all information provided by virtue of rules under section 170 to the children’s 5 
hearing, and 

(c) the report of the children’s hearing. 

(3) The appeal must not be heard in open court. 

(4) The sheriff may (but need not) hear evidence before determining the appeal. 

(5) The sheriff may hear evidence from— 10 

(a) the child, 

(b) a relevant person in relation to the child, 

(c) an author or compiler of a report or statement provided to the children’s hearing 
that made the decision,  

(d) the Principal Reporter,  15 

(e) where the appeal is against a decision to make, grant, vary or continue an order or 
warrant including a secure accommodation authorisation in respect of the child— 

(i) the person in charge of the secure accommodation specified in the secure 
accommodation authorisation, and  

(ii) the chief social work officer, and 20 

(f) any other person who the sheriff considers may give material additional evidence. 

(6) The sheriff may require any person to give a report to the sheriff for the purpose of 
assisting the sheriff in determining the appeal. 

(7) Subsection (6) applies in relation to a safeguarder only if regulations under section 30 so 
provide. 25 

 
151 Determination of appeal 

(1) If satisfied that the decision to which an appeal under section 148 relates is justified, the 
sheriff— 

(a) must confirm the decision, and 

(b) may take one or more of the steps mentioned in subsection (3) if satisfied that the 30 
circumstances of the child in relation to whom the decision was made have 
changed since the decision was made. 

(2) In any other case, the sheriff— 

(a) must— 

(i) where the decision is a decision to grant a warrant to secure attendance, 35 
recall the warrant, 

(ii) where the decision is a decision to make an interim compulsory supervision 
order or a medical examination order, terminate the order, 
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(b) may take one or more of the steps mentioned in subsection (3). 

(3) Those steps are— 

(a) require the Principal Reporter to arrange a children’s hearing for any purpose for 
which a hearing can be arranged under this Act, 

(b) continue, vary or terminate any order, interim variation or warrant which is in 5 
effect, 

(c) discharge the child from any further hearing or other proceedings in relation to the 
grounds that gave rise to the decision, 

(d) make an interim compulsory supervision order or interim variation of a 
compulsory supervision order, or 10 

(e) grant a warrant to secure attendance. 

(3A) If the sheriff discharges a child under subsection (3)(c), the sheriff must also terminate 
any order or warrant which is in effect in relation to the child. 

(4) The fact that a sheriff makes, continues or varies an order, or grants a warrant, under 
subsection (1)(b) or (2)(b) does not prevent a children’s hearing from continuing, 15 
varying or terminating the order or warrant. 

 
152 Time limit for disposal of appeal against certain decisions 

(1) This section applies where an appeal under section 148 relates to a decision of a 
children’s hearing to— 

(a) make a compulsory supervision order including a secure accommodation 20 
authorisation or movement restriction condition, 

(b) make an interim compulsory supervision order, 

(ba) make an interim variation of a compulsory supervision order, 

(c) make a medical examination order, or 

(d) grant a warrant to secure attendance. 25 

(2) The appeal must be heard and disposed of before the expiry of the period of 3 days 
beginning the day after the day on which the appeal is made. 

(3) If the appeal is not disposed of within that period, the authorisation, condition, order, 
variation or, as the case may be, warrant ceases to have effect. 

 
Compulsory supervision order: suspension pending appeal 30 

153 Compulsory supervision order: suspension pending appeal 

(1) This section applies where— 

(a) an appeal is made under section 148 against a decision to make, vary, continue or 
terminate a compulsory supervision order, and 

(b) the person making the appeal requests the Principal Reporter to arrange a 35 
children’s hearing to consider whether the decision should be suspended pending 
the determination of the appeal. 
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(2) As soon as practicable after the request is made, the Principal Reporter must arrange a 
children’s hearing to consider whether the decision should be suspended pending the 
determination of the appeal. 

 
Frivolous and vexatious appeals 

154 Frivolous and vexatious appeals 5 

(1) This section applies where the sheriff— 

(a) determines an appeal under section 148 by confirming a decision of a children’s 
hearing to vary or continue a compulsory supervision order, and 

(b) is satisfied that the appeal was frivolous or vexatious. 

(2) The sheriff may order that, during the period of 12 months beginning on the day of the 10 
order, the person who appealed must obtain leave from the sheriff before making 
another appeal under section 148 against a decision of a children’s hearing in relation to 
the compulsory supervision order. 

 
Other appeals 

155 Appeal to sheriff against determination under section 80 15 

(1) A person mentioned in subsection (2) may appeal to the sheriff against—  

(a) a determination of a pre-hearing panel or children’s hearing that an individual is 
or is not to be deemed a relevant person in relation to a child, 

(b) a determination of a review under section 136A(2) that an individual is to 
continue to be deemed, or no longer to be deemed, a relevant person in relation to 20 
a child. 

(2) The persons are— 

(a) the individual in question, 

(b) the child, 

(c) a relevant person in relation to the child, 25 

(e) two or more persons mentioned in paragraphs (a) to (c) acting jointly. 

(3) If satisfied that the determination to which the appeal relates is justified, the sheriff must 
confirm the determination. 

(4) If not satisfied, the sheriff must— 

(a) quash the determination, and 30 

(b) where the determination is a determination of a pre-hearing panel or children’s 
hearing under section 80 that the individual should not be deemed a relevant 
person in relation to the child, make an order deeming the individual to be a 
relevant person in relation to the child. 

(4A) Where the sheriff makes an order under subsection (4)(b), section 80(4) applies to the 35 
individual as if a pre-hearing panel had deemed the individual to be a relevant person. 

(5) An appeal under this section must be— 

(a) made before the expiry of the period of 7 days beginning with the day on which 
the determination is made, 
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(b) heard and disposed of before the expiry of the period of 3 days beginning with the 

day on which the appeal is made. 

 
155A Appeal to sheriff against decision affecting contact or permanence order 

(1) A person mentioned in subsection (2) may appeal to the sheriff against a relevant 
decision of a children’s hearing in relation to a child. 5 

(2) The person is an individual (other than a relevant person in relation to the child) in 
relation to whom— 

(a) a contact order is in force regulating contact between the individual and the child,  

(b) a permanence order is in force which specifies arrangements for contact between 
the individual and the child, or 10 

(c) the conditions specified for the purposes of section 124A(1A)(b) are satisfied. 

(3) A relevant decision is a decision under section 124A(5) relating to a compulsory 
supervision order. 

(4) If the sheriff is satisfied that the relevant decision is justified, the sheriff must confirm 
the decision. 15 

(5) If not satisfied, the sheriff must vary the compulsory supervision order by varying or 
removing the measure contained in the order under section 97(2)(g). 

(6) An appeal under this section must be— 

(a) made before the expiry of the period of 21 days beginning with the day on which 
the relevant decision is made, 20 

(b) heard and disposed of before the expiry of the period of 3 days beginning with the 
day on which the appeal is made. 

 
156 Appeal to sheriff against decision to implement secure accommodation 

authorisation 

(1) This section applies where a relevant order or warrant made in relation to a child 25 
includes a secure accommodation authorisation. 

(2) A relevant order or warrant is— 

(a) a compulsory supervision order, 

(b) an interim compulsory supervision order, 

(c) a medical examination order, 30 

(d) a warrant to secure attendance. 

(3) The child or a relevant person in relation to the child may appeal to the sheriff against a 
relevant decision in relation to the authorisation. 

(4) A relevant decision is a decision by the chief social work officer— 

(a) to implement the authorisation, 35 

(b) not to implement the authorisation, 

(c) to remove the child from secure accommodation. 

(5) An appeal under subsection (3) may be made jointly by— 
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(a) the child and one or more relevant persons in relation to the child, or 

(b) two or more relevant persons in relation to the child. 

(6) An appeal must not be held in open court. 

(7) The Scottish Ministers may by regulations make further provision about appeals under 
subsection (3). 5 

(8) Regulations under subsection (7) may in particular— 

(a) specify the period within which an appeal may be made, 

(b) make provision about the hearing of evidence during an appeal, 

(c) make provision about the powers of the sheriff on determining an appeal, 

(d) provide for appeals to the sheriff principal and Court of Session against the 10 
determination of an appeal. 

(9) Regulations under subsection (7) are subject to the affirmative procedure. 

 
Appeals to sheriff principal and Court of Session 

157 Appeals to sheriff principal and Court of Session: children’s hearings etc. 

(1) A person mentioned in subsection (3) may appeal by stated case to the sheriff principal 15 
or the Court of Session against— 

(a) a determination by the sheriff of— 

(i) an application to determine whether a section 65 ground (other than the 
ground mentioned in section 65(2)(j) if the case was remitted to the 
Principal Reporter under section 49 of the Criminal Procedure (Scotland) 20 
Act 1995) is established, 

(ii) an application under section 114(2) for review of a finding that a section 65 
ground is established, 

(iii) an appeal against a decision of a children’s hearing, 

(iv) an application under section 103 for an extension of an interim compulsory 25 
supervision order, 

(v) an application under section 103A for a further extension of an interim 
compulsory supervision order, 

(b) a decision of the sheriff under section 103B to— 

(i) make an interim compulsory supervision order, 30 

(ii) make an interim variation of a compulsory supervision order. 

(2) A person mentioned in subsection (3) may, with leave of the sheriff principal, appeal by 
stated case to the Court of Session against the sheriff principal’s decision in an appeal 
under subsection (1). 

(3) The persons are— 35 

(a) the child, 

(b) a relevant person in relation to the child,  

(c) a safeguarder appointed in relation to the child by virtue of section 29, 

(d) two or more persons mentioned in paragraphs (a) to (c) acting jointly, and 
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(e) the Principal Reporter. 

(3A) Despite subsections (1) and (2), a safeguarder may not— 

(a) appeal against a determination by the sheriff of a type mentioned in subsection 
(1)(a)(i) or (ii), or a decision of the sheriff of a type mentioned in subsection 
(1)(b), 5 

(b) appeal to the Court of Session against the sheriff principal’s decision in such an 
appeal. 

(4) Despite subsection (1), the Principal Reporter may not appeal against a determination by 
the sheriff confirming a decision of a children’s hearing. 

(4A) Subsection (4B) applies in relation to— 10 

(a) an appeal against a determination by the sheriff of an application under section 
114(2) for review of a finding that a section 65 ground is established, 

(b) an appeal to the Court of Session against the sheriff principal’s decision in such an 
appeal. 

(4B) In subsection (3)(a) and (b)— 15 

(a) the references to the child are to the person in relation to whom the section 65 
ground was established (even if that person is no longer a child), 

(b) the reference to a relevant person in relation to the child includes a person who 
was, at the time the section 65 ground was established, a relevant person in 
relation to the child. 20 

(5) An appeal under this section must be made before the expiry of the period of 28 days 
beginning with the day on which the determination or decision appealed against was 
made. 

(6) An appeal under this section may be made— 

(a) on a point of law, or  25 

(b) in respect of any procedural irregularity. 

(7) On deciding an appeal under subsection (1), the sheriff principal or the Court of Session 
must remit the case to the sheriff for disposal in accordance with such directions as the 
court may give. 

(8) A decision in an appeal under subsection (1) or (2) by the Court of Session is final. 30 

(9) In subsection (1)(a)(ii), the reference to a determination by the sheriff of an application 
under section 114(2) for review of a finding that a section 65 ground is established 
includes a reference to a determination under section 119(2)(a) that a ground is 
established. 

 
158 Appeals to sheriff principal and Court of Session: relevant persons 35 

(1) A person mentioned in subsection (3) may appeal by stated case to the sheriff principal 
or the Court of Session against a decision of the sheriff in an appeal against a 
determination of a pre-hearing panel or children’s hearing that an individual is or is not 
to be deemed a relevant person in relation to the child. 

(2) A person mentioned in subsection (3) may, with leave of the sheriff principal, appeal by 40 
stated case to the Court of Session against the sheriff principal’s decision in an appeal 
under subsection (1). 
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(3) The persons are— 

(a) the individual in question, 

(b) the child, 

(c) a relevant person in relation to the child,  

(d) two or more persons mentioned in paragraphs (a) to (c) acting jointly. 5 

(4) An appeal under this section must be made before the expiry of the period of 28 days 
beginning with the day on which the decision appealed against is made. 

(5) An appeal under this section may be made— 

(a) on a point of law, or  

(b) in respect of any procedural irregularity. 10 

(6) On deciding an appeal under subsection (1), the sheriff principal or the Court of Session 
must remit the case to the sheriff for disposal in accordance with such directions as the 
court may give. 

(7) A decision in an appeal under subsection (1) or (2) by the Court of Session is final. 

 
158A Appeals to sheriff principal and Court of Session: contact and permanence orders 15 

(1) A person mentioned in subsection (3) may appeal by stated case to the sheriff principal 
or the Court of Session against a decision of the sheriff in an appeal under section 155A. 

(2) A person mentioned in subsection (3) may, with leave of the sheriff principal, appeal by 
stated case to the Court of Session against the sheriff principal’s decision in an appeal 
under subsection (1). 20 

(3) The person is an individual (other than a relevant person in relation to the child) in 
relation to whom— 

(a) a contact order is in force regulating contact between the individual and the child, 

(b) a permanence order is in force which specifies arrangements for contact between 
the individual and the child, or 25 

(c) the conditions specified for the purposes of section 124A(1A)(b) are satisfied. 

(4) An appeal under this section must be made before the expiry of the period of 28 days 
beginning with the day on which the decision appealed against was made. 

(5) An appeal under this section may be made— 

(a) on a point of law, 30 

(b) in respect of any procedural irregularity. 

(6) On deciding an appeal under subsection (1), the sheriff principal or the Court of Session 
must remit the case to the sheriff for disposal in accordance with such directions as the 
court may give. 

(7) A decision in an appeal under subsection (1) or (2) by the Court of Session is final. 35 

 
Requirement imposed on local authority: review and appeal 

159 Review of requirement imposed on local authority 

(1) This section applies where a duty is imposed on a local authority by virtue of— 
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(a)  a compulsory supervision order, 

(b) an interim compulsory supervision order, or 

(c) a medical examination order. 

(2) If the local authority is satisfied that it is not the relevant local authority for the child in 
respect of whom the duty is imposed, the local authority may apply to the sheriff for a 5 
review of the decision or determination to impose the duty on it. 

(3) The sheriff may review the decision or determination to impose the duty with or without 
hearing evidence. 

(4) The sheriff may hear evidence from— 

(a) any local authority, 10 

(b) the National Convener, 

(c) the child in respect of whom the duty is imposed,  

(d) a person representing that child, 

(e) a relevant person in relation to that child, 

(f) a person representing that person. 15 

(5) Where the duty is imposed on the local authority by a children’s hearing, the sheriff may 
require the Principal Reporter to lodge with the sheriff clerk a copy of the decision (and 
reasons) of the children’s hearing. 

(6) The sheriff must determine which local authority is the relevant local authority for the 
child. 20 

(7) Where the local authority that made the application under subsection (2) is the relevant 
local authority for the child, the sheriff must confirm the decision of the children’s 
hearing or the determination of the sheriff. 

(8) Where another local authority is the relevant local authority for the child, the sheriff— 

(a) must vary the order which imposed the duty so that the duty falls on that local 25 
authority, and 

(b) may make an order for that local authority to reimburse such sums as the sheriff 
may determine to the local authority which made the application under subsection 
(2) for any costs incurred in relation to the duty. 

 
160 Appeals to sheriff principal: section 159  30 

(1) A local authority may appeal by stated case to the sheriff principal against— 

(a) the determination by the sheriff under section 159(6) of which local authority is 
the relevant local authority for a child,  

(b) the making of an order by the sheriff under section 159(8)(b). 
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(1A) A person mentioned in subsection (1B) may appeal by stated case to the sheriff principal 
against the determination by the sheriff under section 159(6) of which local authority is 
the relevant local authority for a child. 

(1B) The persons are— 

(a) the child to whom the determination relates,  5 

(b) a person representing that child,  

(c) a relevant person in relation to that child, 

(d) a person representing that person. 

(2) An appeal under this section must be made before the expiry of the period of 28 days 
beginning with the day on which the determination or, as the case may be, order was 10 
made. 

(3) An appeal under this section may be made— 

(a) on a point of law, or  

(b) in respect of any procedural irregularity. 

(4) On determining an appeal under this section, the sheriff principal must remit the case to 15 
the sheriff for disposal in accordance with such directions as the court may give. 

(5) A determination of an appeal under this section is final. 

 

PART 16 

ENFORCEMENT OF ORDERS 

161 Enforcement of orders 20 

(1) Subsection (2) applies where a relevant order authorising the keeping of a child in a 
particular place (an “authorised place”) is in force in relation to a child. 

(2) An officer of law may enforce the order— 

(a) by searching for and apprehending the child, 

(aa) by taking the child to the authorised place, 25 

(ab) where— 

(i) it is not reasonably practicable to take the child immediately to the 
authorised place, and 

(ii) the authorised place is not a place of safety, 

by taking the child to and detaining the child in a place of safety for as short a 30 
period of time as is practicable, and 

(e) so far as is necessary, by breaking open shut and lockfast places. 

(3) In this section, “relevant order” means— 

(a) a child assessment order, 

(b) a child protection order, 35 

(c) an order under section 53, 

(d) a compulsory supervision order, 

1554



72 Children’s Hearings (Scotland) Bill 
Part 16—Enforcement of orders 

 
(e) an interim compulsory supervision order, 

(f) a medical examination order. 

 
162 Child absconding from place 

(1) This section applies where— 

(a) a child requires to be kept in a particular place by virtue of— 5 

(i) a child assessment order, 

(ii) a child protection order, 

(iia) an order under section 53, 

(iib) section 54, 

(iic) section 63, 10 

(iii) a compulsory supervision order, 

(iv) an interim compulsory supervision order, 

(v) a medical examination order, 

(vi) a warrant to secure attendance, or  

(vii) section 137, and 15 

(b) the child absconds from that place or, at the end of a period of leave, fails to return 
to that place. 

(2) The child may be arrested without warrant and taken to that place.  

(3) If a court is satisfied that there are reasonable grounds for believing that the child is 
within premises, the court may grant a warrant authorising an officer of law to— 20 

(a) enter premises, and 

(b) search for the child. 

(4) The court may authorise the officer of law to use reasonable force for those purposes.  

(5) Where the child is returned to the place mentioned in subsection (1), but the occupier of 
that place is unwilling or unable to receive the child— 25 

(a) the officer of law returning the child must immediately notify the Principal 
Reporter of that fact, and 

(b) the child must be kept in a place of safety until the occurrence of the relevant 
event. 

(6) In subsection (5), the relevant event is— 30 

(a) in the case mentioned in sub-paragraph (i) of subsection (1)(a), the end of the 
period specified in the child assessment order, 

(b) in the case mentioned in sub-paragraph (ii) of that subsection, whichever of the 
following first occurs— 

(i) the children’s hearing arranged under section 43 or 67, 35 

(ii) the termination of the child protection order, 

(c) in the case mentioned in sub-paragraph (iia) of that subsection, whichever of the 
following first occurs— 
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(i) the order ceasing to have effect under section 53(4) or (5), 

(ii) the determination by the sheriff of an application for a child protection 
order in respect of the child, 

(d) in the case mentioned in sub-paragraph (iib) of that subsection, whichever of the 
following first occurs— 5 

(i) the giving of notice under subsection (5) of section 54, or 

(ii) the end of the period mentioned in subsection (3) of that section, 

(e) in the case mentioned in sub-paragraph (iic) of that subsection, whichever of the 
following first occurs— 

(i) the giving of a direction by the Principal Reporter under section 66(2) or 10 
71(2)(a), or 

(ii) the children’s hearing arranged by virtue of section 67(2), 

(f) in the case mentioned in sub-paragraph (iii) of that subsection, the children’s 
hearing arranged by virtue of section 127(2)(b), 

(g) in the cases mentioned in sub-paragraphs (iv) and (vi) of that subsection 15 
whichever of the following first occurs— 

(i) the next children’s hearing that has been arranged in relation to the child, 

(ii) the next hearing before the sheriff relating to the child that is to take place 
by virtue of this Act, 

(h) in the cases mentioned in sub-paragraphs (v) and (vii) of that subsection, the next 20 
children’s hearing that has been arranged in relation to the child. 

 
163 Child absconding from person 

(1) This section applies where— 

(a) a person has (or is authorised to have) control of a child by virtue of— 

(i) a child assessment order, 25 

(ii) a child protection order, 

(iia) an order under section 53, 

(iib) section 54, 

(iic) section 63, 

(iii) a compulsory supervision order, 30 

(iv) an interim compulsory supervision order, 

(v) a medical examination order, 

(vi) a warrant to secure attendance, or  

(vii) section 137, and 

(b) the child absconds from that person. 35 

(2) The child may be arrested without warrant and taken to that person.  

(3) If a court is satisfied that there are reasonable grounds for believing that the child is 
within premises, the court may grant a warrant authorising an officer of law to— 
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(a) enter premises, and 

(b) search for the child. 

(4) The court may authorise the officer of law to use reasonable force for those purposes.  

(5) Where the child is returned to the person mentioned in subsection (1), but the person is 
unwilling or unable to receive the child— 5 

(a) the officer of law returning the child must immediately notify the Principal 
Reporter of that fact, and 

(b) the child must be kept in a place of safety until the occurrence of the relevant 
event. 

(6) In subsection (5), the relevant event is— 10 

(a) in the case mentioned in sub-paragraph (i) of subsection (1)(a), the end of the 
period specified in the child assessment order, 

(b) in the case mentioned in sub-paragraph (ii) of that subsection, whichever of the 
following first occurs— 

(i) the children’s hearing arranged under section 43 or 67, 15 

(ii) the termination of the child protection order, 

(c) in the case mentioned in sub-paragraph (iia) of that subsection, whichever of the 
following first occurs— 

(i) the order ceasing to have effect under section 53(4) or (5), 

(ii) the determination by the sheriff of an application for a child protection 20 
order in respect of the child, 

(d) in the case mentioned in sub-paragraph (iib) of that subsection, whichever of the 
following first occurs— 

(i) the giving of notice under subsection (5) of section 54, or 

(ii) the end of the period mentioned in subsection (3) of that section, 25 

(e) in the case mentioned in sub-paragraph (iic) of that subsection, whichever of the 
following first occurs— 

(i) the giving of a direction by the Principal Reporter under section 66(2) or 
71(2)(a), or 

(ii) the children’s hearing arranged by virtue of section 67(2), 30 

(f) in the case mentioned in sub-paragraph (iii) of that subsection, the children’s 
hearing arranged by virtue of section 127(2)(b), 

(g) in the cases mentioned in sub-paragraphs (iv) and (vi) of that subsection 
whichever of the following first occurs— 

(i) the next children’s hearing that has been arranged in relation to the child, 35 

(ii) the next hearing before the sheriff relating to the child that is to take place 
by virtue of this Act, 

(h) in the cases mentioned in sub-paragraphs (v) and (vii) of that subsection, the next 
children’s hearing that has been arranged in relation to the child. 
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164 Offences related to absconding 

(1) This section applies where— 

(a) a child requires to be kept in a particular place by virtue of— 

(i) a child assessment order, 

(ii) a child protection order, 5 

(iii) a compulsory supervision order, 

(iv) an interim compulsory supervision order, 

(v) a medical examination order, or 

(vi) a warrant to secure attendance, or 

(b) a person has (or is authorised to have) control of a child by virtue of such an order 10 
or warrant. 

(2) A person commits an offence if the person— 

(a) knowingly assists or induces the child to abscond from the place or person, 

(c) knowingly harbours or conceals a child who has absconded from the place or 
person, or 15 

(d) knowingly prevents a child from returning to the place or person. 

(3) The person is liable on summary conviction to a fine not exceeding level 5 on the 
standard scale, to imprisonment for a term not exceeding 6 months or to both. 

(4) This section is subject to— 

(a) section 38(3) and (4) of the 1995 Act, 20 

(b) section 51(5) and (6) of the Children Act 1989 (c.41), and 

(c) Article 70(5) and (6) of the Children (Northern Ireland) Order 1995 (S.I. 
1995/755). 

 

PART 17 

PROCEEDINGS UNDER PART 10: EVIDENCE 25 

165 Use of evidence obtained from prosecutor 

(1) This section applies where an application is made to the sheriff— 

(a) to determine whether a section 65 ground is established, or 

(b) to review a grounds determination. 

(2) The Principal Reporter may request a prosecutor to give the Principal Reporter evidence 30 
held by the prosecutor in connection with the investigation of a crime or suspected crime 
if the Principal Reporter considers that the evidence might assist the sheriff in 
determining the application. 

(3) The request may relate only to evidence lawfully obtained in the course of the 
investigation. 35 

(4) The prosecutor may refuse to comply with the request if the prosecutor reasonably 
believes that it is necessary to retain the evidence for the purposes of any proceedings in 
respect of a crime (whether or not the proceedings have already commenced). 
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166 Cases involving sexual behaviour: evidence 

(1) This section applies where— 

(a) an application is made to the sheriff— 

(i) to determine whether a section 65 ground is established, or 

(ii) to review a grounds determination, and 5 

(b) the ground involves sexual behaviour engaged in by any person. 

(2) In hearing the application the sheriff must not, unless the sheriff makes an order under 
section 168, admit evidence, or allow questioning of a witness designed to elicit 
evidence, which shows or tends to show one or more of the circumstances mentioned in 
subsection (3) in relation to a person mentioned in subsection (4). 10 

(3) The circumstances are that the person— 

(a) is not of good character (whether in relation to sexual matters or otherwise),  

(b) has, at any time, engaged in sexual behaviour not forming part of the subject-
matter of the ground, 

(c) has, at any time (other than shortly before, at the same time as or shortly after the 15 
acts which form part of the subject-matter of the ground), engaged in behaviour 
(not being sexual behaviour) that might found an inference that the person is not 
credible or the person’s evidence is not reliable, 

(d) has, at any time, been subject to any condition or predisposition that might found 
the inference that the person is not credible or the person’s evidence is not 20 
reliable. 

(4) The persons are— 

(a) the child, 

(b) a person giving evidence for the purposes of the hearing, 

(c) any other person evidence of whose statements is given for the purposes of the 25 
hearing. 

(4A) In subsection (4)(c), “statements” includes any representations, however made or 
expressed, of fact or opinion. 

(5) In this section, and section 167 references to sexual behaviour engaged in include 
references to having undergone or been made subject to any experience of a sexual 30 
nature. 

 
167 Cases involving sexual behaviour: taking of evidence by commissioner 

(1) Subsection (2) applies where— 

(a) a commissioner is appointed under section 19 of the Vulnerable Witnesses 
(Scotland) Act 2004 (asp 3) to take evidence for the purposes of a hearing before 35 
the sheriff— 

(i) to determine whether a section 65 ground is established, or 

(ii) to review a grounds determination, and 

(b) the ground involves sexual behaviour engaged in by any person. 
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(2) The commissioner must not, unless the sheriff makes an order under section 168, take 
evidence which shows or tends to show one or more of the circumstances mentioned in 
section 166(3) in relation to a person mentioned in section 166(4). 

 
168 Sections 166 and 167: application to sheriff for order as to evidence 

(1) On the application of a person mentioned in subsection (2), the sheriff may, if satisfied 5 
as to the matters mentioned in subsection (3) make an order— 

(a) admitting evidence of the kind mentioned in section 166(2),  

(b) allowing questioning of the kind mentioned in that section, 

(c) enabling evidence of the kind mentioned in section 167(2) to be taken. 

(2) Those persons are— 10 

(a) the child, 

(b) a relevant person in relation to the child, 

(c) the Principal Reporter, 

(d) a safeguarder appointed under section 108 or whose appointment is confirmed 
under that section. 15 

(3) Those matters are— 

(a) the evidence or questioning will relate only to— 

(i) a specific occurrence or specific occurrences of sexual behaviour or other 
behaviour demonstrating the character of the person, 

(ii) specific facts demonstrating the character of the person, 20 

(iii) a specific occurrence or specific occurrences of sexual behaviour or other 
behaviour demonstrating a condition or predisposition to which the person 
is or has been subject, or 

(iv) specific facts demonstrating a condition or predisposition to which the 
person is or has been subject,  25 

(b) the occurrence, occurrences or facts are relevant to establishing the ground, and 

(c) the probative value of the evidence is significant and is likely to outweigh any risk 
of prejudice to the proper administration of justice arising from its being admitted 
or elicited. 

(3A) References in this section to an occurrence or occurrences of sexual behaviour include 30 
references to undergoing or being made subject to any experience of a sexual nature. 

(4) In this section “proper administration of justice” includes— 

(a) appropriate protection of the person’s dignity and privacy, and 

(b) ensuring the facts and circumstances of which the sheriff is made aware are 
relevant to an issue to be put before the sheriff and commensurate with the 35 
importance of that issue to the sheriff’s decision on the question whether the 
ground is established. 

 
169 Amendment of Vulnerable Witnesses (Scotland) Act 2004 

(1) The Vulnerable Witnesses (Scotland) Act 2004 (asp 3) is amended as follows. 
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(2) In section 11 (interpretation of Part 2 of Act), in subsection (5)— 

(a) after “Part—” insert— 

““the 2010 Act” means the Children’s Hearings (Scotland) Act 2010 (asp 
00),”, 

(b) in the definition of “civil proceedings”, for the words from “any proceedings” to 5 
the end substitute “relevant proceedings”, and 

(c) after the definition of “court” insert— 

““relevant proceedings” means proceedings under Part 10 of the 2010 Act 
(other than section 103).”. 

(3) In section 12 (order authorising the use of special measures for vulnerable witnesses), 10 
after subsection (7) add— 

“(8) In the case of relevant proceedings, the child witness notice or vulnerable 
witness application— 

(a) must be lodged or made before the commencement of the hearing at 
which the child or, as the case may be, vulnerable witness is to give 15 
evidence, 

(b) on cause shown, may be lodged or made after the commencement of that 
hearing.”. 

(4) After section 16 insert— 

“16A Relevant proceedings: Principal Reporter’s power to act for party to 20 
proceedings 

(1) Subsection (2) applies where a child witness or other person who is giving or is 
to give evidence in or for the purposes of relevant proceedings (referred to in 
this section as “the party”) is a party to the proceedings. 

(2) The Principal Reporter may, on the party’s behalf— 25 

(a) lodge a child witness notice under section 12(2), 

(b) make a vulnerable witness application for an order under section 12(6), 

(c) make an application under section 13(1)(a) for review of the current 
arrangements for taking a witness’s evidence.”. 

(5) After section 22 insert— 30 

“22A Giving evidence in chief in the form of a prior statement 

(1) This section applies to proceedings in relation to— 

(a) an application made by virtue of section 89 or 93 of the 2010 Act to 
determine whether the ground mentioned in section 65(2)(j) of that Act 
is established, or 35 

(b) an application under section 114 of that Act for review of a finding that 
the ground mentioned in section 65(2)(j) of that Act is established. 

(2) The special measures which may be authorised by virtue of section 12 or 13 for 
the purpose of taking the evidence of a vulnerable witness at a hearing to 
consider such an application include (in addition to those listed in section 40 
18(1)) the giving of evidence in chief in the form of a prior statement in 
accordance with subsections (3) to (10). 
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(3) Where that special measure is to be used, a statement made by the vulnerable 
witness (a “prior statement”) may be lodged in evidence for the purposes of 
this section by or on behalf of the party citing the vulnerable witness. 

(4) A prior statement is admissible as the witness’s evidence in chief, or as part of 
the witness’s evidence in chief, without the witness being required to adopt or 5 
otherwise speak to the statement in giving evidence. 

(5) A prior statement is admissible as evidence of any matter stated in it of which 
direct oral evidence by the vulnerable witness would be admissible if given at 
the hearing. 

(6) A prior statement is admissible under this section only if— 10 

(a) it is contained in a document, and 

(b) at the time the statement was made, the vulnerable witness would have 
been a competent witness for the purposes of the hearing. 

(7) Subsection (6) does not apply to a prior statement— 

(a) contained in a precognition on oath, or  15 

(b) made in other proceedings (whether criminal or civil and whether taking 
place in the United Kingdom or elsewhere). 

(8) A prior statement of a type mentioned in subsection (7) is not admissible for 
the purposes of this section unless it is authenticated in such manner as may be 
prescribed by regulations made by statutory instrument by the Scottish 20 
Ministers. 

(9) This section does not affect the admissibility of any statement made by any 
person which is admissible otherwise than by virtue of this section.  

(10) In this section— 

“document” has the meaning given by section 262(3) of the Criminal 25 
Procedure (Scotland) Act 1995 (c.46), 

“statement”— 

(a) includes— 

(i) any representation, however made or expressed, of fact or 
opinion, and 30 

(ii) any part of a statement, but 

(b) does not include a statement in a precognition other than a 
precognition on oath. 

(10A) For the purposes of this section, a statement is contained in a document where 
the person who makes it— 35 

(a) makes the statement in the document personally, 

(b) makes a statement which is, with or without the person’s knowledge, 
embodied in a document by whatever means or by any person who has 
direct personal knowledge of the making of the statement, or 

(c) approves a document as embodying the statement. 40 

(11) A statutory instrument containing regulations under subsection (8) is subject to 
annulment in pursuance of a resolution of the Scottish Parliament.”. 
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PART 18 

MISCELLANEOUS 

Children’s hearings: procedural rules 

170 Children’s hearings: procedural rules 

(1) The Scottish Ministers may make rules about the procedure relating to children’s 5 
hearings. 

(2) Rules may in particular make provision for or in connection with— 

(za) specifying matters that may be determined by pre-hearing panels, 

(a) constituting children’s hearings, 

(b) arranging children’s hearings, 10 

(c) notifying persons about children’s hearings, 

(d) attendance of persons at children’s hearings, 

(e) specifying circumstances in which persons may be excused from attending 
children’s hearings, 

(f) specifying circumstances in which persons may be excluded from children’s 15 
hearings, 

(fa) obtaining the views of the child to whom a children’s hearing relates, 

(g) provision of specified documents to— 

(i) members of children’s hearings, 

(ii) the child to whom a children’s hearing relates, 20 

(iii) relevant persons in relation to the child to whom a children’s hearing 
relates, 

(iv) any other specified persons, 

(h) withholding of specified documents from persons mentioned in paragraph (g), 

(i) prescribing the form of the statement of grounds, 25 

(j) the recording and transmission of information, 

(k) representation of persons at children’s hearings, 

(l) payment of expenses, 

(m) appeals. 

(2A) In making rules in pursuance of subsection (2)(g)(i), the Scottish Ministers must ensure 30 
that any views expressed by the child to whom a children’s hearing relates are reflected 
in a specified document. 

(2B) Rules containing provision of the type mentioned in subsection (2)(za), (d), (e), (f), (h) 
or (k) are subject to the affirmative procedure. 

(3) In this section— 35 

“children’s hearing” includes pre-hearing panel, 

“specified” means specified in the rules. 
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Disclosure of information 

171 Children’s hearing: disclosure of information 

(1) A children’s hearing need not disclose to a person any information about the child to 
whom the hearing relates or about the child’s case if disclosure of that information to 
that person would be likely to cause significant harm to the child. 5 

(2) Subsection (1) applies despite any requirement under an enactment (including this Act 
and subordinate legislation made under it) or rule of law for the children’s hearing— 

(a) to give the person an explanation of what has taken place at proceedings before 
the hearing, or 

(b) to provide the person with— 10 

(i) information about the child or the child’s case, or 

(ii) reasons for a decision made by the hearing. 

 
172 Sharing of information: prosecution 

(1) This section applies where— 

(a) by virtue of this Act, the Principal Reporter, a children’s hearing or the sheriff has 15 
determined, is determining or is to determine any matter relating to a child, 

(b) criminal proceedings have been commenced against an accused, 

(c) the proceedings have not yet been concluded, and 

(d) the child is connected in any way with the circumstances that gave rise to the 
proceedings, the accused or any other person connected in any way with those 20 
circumstances. 

(2) The Principal Reporter must make available to the Crown Office and Procurator Fiscal 
Service any information held by the Principal Reporter relating to the prosecution which 
the Service requests for the purpose of— 

(a) the prevention or detection of crime, or 25 

(b) the apprehension or prosecution of offenders. 

 
173 Sharing of information: panel members 

(1) A local authority must comply with a request from the National Convener to provide to 
the National Convener information about the implementation of compulsory supervision 
orders by the authority. 30 

(2) The National Convener may disclose information provided by a local authority under 
subsection (1) to members of the Children’s Panel. 

 
Implementation of compulsory supervision orders: annual report 

173A Implementation of compulsory supervision orders: annual report 

(1) The National Convener must, as soon as is reasonably practicable after the end of each 35 
financial year, prepare and submit to the Scottish Ministers a report about 
implementation of compulsory supervision orders during the year— 
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(a) in Scotland as a whole, and 

(b) in each local authority area. 

(2) The National Convener must give a copy of the report to each member of the Children’s 
Panel. 

(3) The Scottish Ministers must lay the report before the Scottish Parliament. 5 

(4) For the purposes of preparing the report, the National Convener may require each local 
authority to provide to the National Convener for each financial year— 

(a) information about— 

(i) the number of compulsory supervision orders for which the authority is the 
implementation authority, 10 

(ii) changes in the circumstances that led to the making of the orders, 

(iii) the ways in which the overall wellbeing of children who are subject to the 
orders has been affected by them, and 

(b) such other information relating to the implementation of the orders as the National 
Convener may require. 15 

(5) Information provided under subsection (4) must not identify (or enable the identification 
of) a particular child. 

(6) In this section, “financial year” has the meaning given by paragraph 23(3) of schedule 1. 

 
Publishing restrictions 

174 Publishing restrictions 20 

(1) A person must not publish protected information if the publication of the information is 
intended, or is likely, to identify— 

(a) a child mentioned in the protected information, or 

(b) an address or school as being that of such a child. 

(2) A person who contravenes subsection (1) commits an offence and is liable on summary 25 
conviction to a fine not exceeding level 4 on the standard scale. 

(3) It is a defence for a person (“P”) charged with a contravention of subsection (1) to show 
that P did not know or have reason to suspect that the publication of the protected 
information was likely to identify a child mentioned in the protected information, or, as 
the case may be, an address or school of such a child. 30 

(4) In relation to proceedings before a children’s hearing, the Scottish Ministers may in the 
interests of justice— 

(a) dispense with the prohibition in subsection (1), or 

(b) relax it to such extent as they consider appropriate. 

(5) In relation to proceedings before the sheriff under Part 10 or 15, the sheriff may in the 35 
interests of justice— 

(a) dispense with the prohibition in subsection (1), or 

(b) relax it to such extent as the sheriff considers appropriate. 
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(6) In relation to proceedings in an appeal to the Court of Session under this Act, the Court 
may in the interests of justice— 

(a) dispense with the prohibition in subsection (1), or 

(b) relax it to such extent as the Court considers appropriate. 

(7) The prohibition in subsection (1) does not apply in relation to the publication by or on 5 
behalf of a local authority or an adoption agency of information about a child for the 
purposes of making arrangements in relation to the child under this Act or the Adoption 
and Children (Scotland) Act 2007 (asp 4). 

(8) In subsection (7), “adoption agency” has the meaning given by the Adoption and 
Children (Scotland) Act 2007. 10 

(9) In this section— 

 “protected information” means— 

(a) information in relation to— 

(i) a children’s hearing, 

(ii) an appeal against a decision of a children’s hearing, 15 

(iii) proceedings before the sheriff under Part 10 or 15, or 

(iv) an appeal from any decision of the sheriff or sheriff principal made 
under this Act, or 

(b) information given to the Principal Reporter in respect of a child in reliance 
on, or satisfaction of, a provision of this Act or any other enactment, 20 

“publish” includes in particular— 

(a) to publish matter in a programme service, as defined by section 201 of the 
Broadcasting Act 1990 (c.42), and 

(b) to cause matter to be published. 

 
Mutual assistance 25 

175 Mutual assistance 

(1) A person mentioned in subsection (2) must comply with a request by another such 
person for assistance in the carrying out of functions conferred by virtue of this Act. 

(2) The persons are— 

(a) CHS, 30 

(b) the National Convener, 

(c) SCRA, 

(d) the Principal Reporter. 

(3) A person mentioned in subsection (3A) must comply with a request by a local authority 
for assistance in the carrying out of the local authority’s functions under this Act. 35 

(3A) The persons are— 

(a) another local authority, 

(b) a health board constituted under section 2 of the National Health Service 
(Scotland) Act 1978 (c.29). 
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(3B) A request under this section must specify the assistance that is required. 

(4) Nothing in this section requires a person to comply with a request if— 

(a) it would be incompatible with any function (whether conferred by statute or 
otherwise) of the person to whom it is directed, or 

(b) it would unduly prejudice the carrying out by the person to whom the request is 5 
directed of the person’s functions. 

 
175A Enforcement of obligations on health board under section 175 

(1) This section applies where— 

(a) the implementation authority in relation to a compulsory supervision order has 
made a request for assistance from a health board under section 175(3), 10 

(b) the request is in connection with the implementation of the compulsory 
supervision order, and 

(c) the implementation authority is satisfied that the health board has unreasonably 
failed to comply with the request. 

(2) The implementation authority may refer the matter to the Scottish Ministers. 15 

(3) On receiving a reference under subsection (2), the Scottish Ministers may, if they are 
satisfied that the health board has unreasonably failed to comply with the request, direct 
the health board to comply with the request. 

(4) The health board must comply with a direction under subsection (3). 

 
Proceedings before sheriff under Act 20 

176 Amendment of section 32 of Sheriff Courts (Scotland) Act 1971 

(1) Section 32 of the Sheriff Courts (Scotland) Act 1971 (c.58) (power of Court of Session 
to regulate civil procedure in sheriff court) is amended as follows. 

(2) In subsection (1)— 

(a) after paragraph (eb) insert— 25 

“(ec) enabling a witness (including a witness who is outwith Scotland) in 
proceedings under Part 10 or 15 of the Children’s Hearings (Scotland) 
Act 2010 to give evidence by a means specified in the act of sederunt 
that does not require the witness to be physically present in court in such 
circumstances, and subject to such conditions, as may be specified in the 30 
act of sederunt, 

(ed) prescribing circumstances in which a party to proceedings under Part 10 
or 15 of the Children’s Hearings (Scotland) Act 2010 may be prohibited 
from personally conducting the examination of witnesses,”, 

(b) after paragraph (i) insert— 35 

“(ia) permitting a party to proceedings under the Children’s Hearings 
(Scotland) Act 2010 to be represented (including through the making of 
oral submissions to the sheriff on the party’s behalf), in such 
circumstances as may be specified in the act of sederunt, by a person 
who is neither an advocate nor a solicitor,”, and 40 
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(c) after paragraph (k) insert— 

“(ka) prescribing functions of safeguarders appointed by the sheriff in relation 
to proceedings under Part 10 or 15 of the Children’s Hearings (Scotland) 
Act 2010, 

(kb) prescribing rights of safeguarders appointed by the sheriff in relation to 5 
proceedings under Part 10 or 15 of the Children’s Hearings (Scotland) 
Act 2010 to information relating to the proceedings,”. 

(3) After subsection (4) add— 

“(5) In subsection (1), “civil proceedings” includes proceedings under the 
Children’s Hearings (Scotland) Act 2010.”. 10 

 
Consent of child to medical examination or treatment 

177 Consent of child to medical examination or treatment 

(1) Nothing in this Act prejudices any capacity of a child enjoyed by virtue of section 2(4) 
of the Age of Legal Capacity (Scotland) Act 1991 (c.50) (capacity of child with 
sufficient understanding to consent to surgical, medical or dental procedure or 15 
treatment). 

(2) In particular, where— 

(a) under an order mentioned in subsection (3) any examination or treatment is 
arranged for the child, and 

(b) the child has the capacity mentioned in section 2(4) of the Age of Legal Capacity 20 
(Scotland) Act 1991, 

the examination or treatment may be carried out only if the child consents to it. 

(3) Those orders are— 

(a) a child assessment order, 

(b) a child protection order, 25 

(c) a compulsory supervision order, 

(d) an interim compulsory supervision order, 

(e) a medical examination order. 

 
Rehabilitation of offenders 

177A Rehabilitation of Offenders Act 1974: treatment of certain disposals by children’s 30 
hearings 

(1) The Rehabilitation of Offenders Act 1974 (c.53) is amended as follows. 

(2) In section 8B (protection afforded to spent alternatives to prosecution: Scotland)— 

(a) after subsection (1) insert— 

“(1A) For the purposes of this Act, a person has also been given an alternative to 35 
prosecution in respect of an offence if (whether before or after the 
commencement of this section) in proceedings before a children’s hearing to 
which subsection (1B) applies— 
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(a) a compulsory supervision order (as defined in section 97 of the 2010 

Act) has been made or, as the case may be, varied or continued in 
relation to the person, or 

(b) the referral to the children’s hearing has been discharged (whether 
wholly or in relation to the ground that the person committed the 5 
offence). 

(1B) This subsection applies to proceedings if the proceedings were taken in relation 
to the person on the ground (whether alone or with other grounds) that the 
person had committed the offence and— 

(a) the ground was accepted for the purposes of the 2010 Act by— 10 

(i) the person, and 

(ii) any person who was a relevant person as respects those 
proceedings, or 

(b) the ground was established or treated as established for the purposes of 
the 2010 Act. 15 

(1C) In subsections (1A) and (1B)— 

“the 2010 Act” means the Children’s Hearings (Scotland) Act 2010, 

“relevant person”— 

(a) has the meaning given by section 185 of the 2010 Act, and 

(b) includes a person who was deemed to be a relevant person by 20 
virtue of section 80(3), 155(4)(b) or 158(6) of that Act. 

(1D) For the purposes of this Act, a person has also been given an alternative to 
prosecution in respect of an offence if (whether before or after the 
commencement of this section) in proceedings before a children’s hearing to 
which subsection (1E) applies— 25 

(a) a supervision requirement has been made or, as the case may be, varied 
or continued under the Children (Scotland) Act 1995 (“the 1995 Act”) in 
relation to the person, or 

(b) the referral to the children’s hearing has been discharged (whether 
wholly or in relation to the ground that the person committed the 30 
offence). 

(1E) This subsection applies to proceedings if the proceedings were taken in relation 
to the person on the ground (whether alone or with other grounds) that the 
person had committed the offence and— 

(a) the ground was accepted for the purposes of the 1995 Act by the person 35 
and, where necessary, the relevant person (as defined in section 93(2) of 
that Act), or 

(b) the ground was established, or deemed to have been established, for the 
purposes of that Act.”, and 

(b) in subsection (2), for “subsection (1)” substitute “subsections (1), (1A) and (1D)”. 40 

(3) In Schedule 3 (protection for spent alternatives to prosecution: Scotland), after 
subsection (1)(a) of paragraph 1 insert— 

“(aa) in the case of— 
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(i) a compulsory supervision order referred to in paragraph (a) of 
subsection (1A) of that section, the period of 3 months beginning 
on the day the compulsory supervision order is made or, as the 
case may be, varied or continued, or 

(ii) a discharge referred to in paragraph (b) of sub-paragraph (1A) of 5 
that section, the period of 3 months beginning on the day of the 
discharge, 

(ab) in the case of— 

(i) a supervision requirement referred to in paragraph (a) of 
subsection (1D) of that section, the period of 3 months beginning 10 
on the day the supervision requirement is made or, as the case may 
be, varied or continued, or 

(ii) a discharge referred to in paragraph (b) of subsection (1D) of that 
section, the period of 3 months beginning on the day of the 
discharge,”. 15 

 
Criminal record certificates 

177B Criminal record certificates 

 In section 113A of the Police Act 1997 (c.50) (criminal record certificates)— 

(a) in subsection (6), in the definition of “relevant matter”, after paragraph (b) 
insert— 20 

“(ba) an alternative to prosecution of the type mentioned in section 
8B(1A) or (1D) of that Act which relates to an offence specified in 
an order made by the Scottish Ministers by statutory instrument, 
including any such alternative to prosecution which so relates and 
which is spent under Schedule 3 to that Act, 25 

(bb) a supervision requirement made in relation to a person by a 
children’s hearing under section 44 of the Social Work (Scotland) 
Act 1968 in the circumstances mentioned in subsection (6A) if the 
supervision requirement relates to an offence specified in an order 
under paragraph (ba), 30 

(bc) the discharge under section 43 of the Social Work (Scotland) Act 
1968 of the referral of a person to a children’s hearing in the 
circumstances mentioned in subsection (6A) if the discharge 
relates to an offence specified in an order under paragraph (ba),”, 
and 35 

(b) after that subsection, insert— 

“(6A) The circumstances are— 

(a) the person was referred to the children’s hearing on the ground (whether 
alone or among other grounds) mentioned in section 32(2)(g) of the 
Social Work (Scotland) Act 1968 (commission of offence), and 40 

(b) the ground was accepted by the person and, where necessary, by the 
person’s parent or established to the satisfaction of the sheriff under 
section 42 of that Act. 
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(6B) An order under paragraph (ba) of the definition of “relevant matter” in 

subsection (6) may specify an offence by reference to a particular degree of 
seriousness. 

(6C) A statutory instrument containing an order under paragraph (ba) of the 
definition of “relevant matter” in subsection (6) may not be made unless a draft 5 
of the instrument containing the order has been laid before, and approved by 
resolution of, the Scottish Parliament.”. 

 
Places of safety 

177C Places of safety: restrictions on use of police stations 

(1) This section applies where a person is authorised or required under this Act to keep or 10 
detain a child in a place of safety. 

(2) A child may be kept or detained in a police station only if it is not reasonably practicable 
to keep or detain the child in a place of safety which is not a police station. 

(3) Where a child is being kept or detained in a police station, the person must take steps to 
identify a place of safety which is not a police station and transfer the child to that place 15 
as soon as is reasonably practicable. 

 
Orders made outwith Scotland 

177D Effect of orders made outwith Scotland 

(1) The Scottish Ministers may by regulations make provision for a specified non-Scottish 
order which appears to them to correspond to a compulsory supervision order to have 20 
effect as if it were such an order. 

(2) Regulations under subsection (1)— 

(a) may provide that a non-Scottish order is to have such effect only— 

(i) in specified circumstances, 

(ii) for specified purposes, 25 

(b) may modify the following enactments in their application by virtue of the 
regulations to a non-Scottish order— 

(i) the Social Work (Scotland) Act 1968, 

(ii) this Act, 

(c) are subject to affirmative procedure. 30 

(3) In this section— 

 “non-Scottish order” means an order made by a court in England and Wales or in 
Northern Ireland, 

 “specified” means specified in the regulations. 

PART 19 35 

LEGAL AID AND ADVICE 

178 Legal aid and advice 

After section 28A of the Legal Aid (Scotland) Act 1986 (c.47) insert— 

1571



Children’s Hearings (Scotland) Bill 89 
Part 19—Legal aid and advice 
 

“PART 5A 

CHILDREN’S LEGAL AID 

28B Children’s legal aid 

(1) This Part applies to children’s legal aid. 

(2) In this Act, “children’s legal aid” means representation by a solicitor and, 5 
where appropriate, by counsel in proceedings mentioned in subsection (3), on 
the terms provided for in this Act, and includes all such assistance as is usually 
given by a solicitor or counsel in the steps preliminary to or incidental to those 
proceedings. 

(3) The proceedings are— 10 

(za) proceedings before the sheriff in relation to an application under section 
46 of the 2010 Act (application for variation or termination of child 
protection order), 

(a) proceedings before a children’s hearing arranged by virtue of section 43 
or 44 of the 2010 Act (children’s hearing following making of child 15 
protection order), 

(b) proceedings before a children’s hearing or a pre-hearing panel if the 
children’s hearing or the panel considers that it might be necessary to 
make a compulsory supervision order including a secure accommodation 
authorisation in relation to the child to whom the proceedings relate, 20 

(c) proceedings before a children’s hearing to which section 67(5) of the 
2010 Act applies (children’s hearing following arrest of child and 
detention in place of safety), 

(d) proceedings under Part 10 or 15 of the 2010 Act. 

(4) In this Part— 25 

 “compulsory supervision order” has the meaning given by section 97 of 
that Act, 

 “pre-hearing panel” has the meaning given by section 78 of that Act, 

 “secure accommodation authorisation” has the meaning given by section 
99 of that Act. 30 

28C Circumstances where children’s legal aid automatically available 

(1) Subsection (2) applies where— 

(za) an application is made under section 46 of the 2010 Act for variation or 
termination of a child protection order, 

(a) a children’s hearing is arranged in relation to a child by virtue of section 35 
43 or 44 of the 2010 Act, 

(b) a children’s hearing or a pre-hearing panel considers that it might be 
necessary to make a compulsory supervision order including a secure 
accommodation authorisation in relation to a child, or 

(c) a children’s hearing to which section 67(5) of the 2010 Act applies is 40 
arranged in relation to a child. 
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(2) If assistance by way of representation has not been made available to the child, 

children’s legal aid is available to the child for the purposes of— 

(za) proceedings before the sheriff in relation to the application mentioned in 
paragraph (za) of subsection (1), 

(a) the children’s hearing mentioned in paragraph (a) or, as the case may be, 5 
(b) or (c) of that subsection, and 

(b) if that children’s hearing is deferred, any subsequent children’s hearing 
held under Part 11 of the 2010 Act. 

(3) The Scottish Ministers may by regulations— 

(a) modify subsection (1), 10 

(b) modify subsection (2) and section 28B(3) and (4) in consequence of 
modifications made under paragraph (a). 

28D Availability of children’s legal aid: child 

(1) Subsection (2) applies in relation to proceedings under Part 10 or 15 of the 
2010 Act (other than an appeal to the sheriff principal or the Court of Session). 15 

(2) Children’s legal aid is available to the child to whom the proceedings relate if, 
on an application made to the Board, the Board is satisfied that the conditions 
in subsection (3) are met. 

(3) The conditions are— 

(a) that it is in the best interests of the child that children’s legal aid be made 20 
available, 

(b) that it is reasonable in the particular circumstances of the case that the 
child should receive children’s legal aid, and 

(c) that, after consideration of the disposable income and disposable capital 
of the child, the expenses of the case cannot be met without undue 25 
hardship to the child. 

(4) Subsection (5) applies in relation to an appeal to the sheriff principal or the 
Court of Session under Part 15 of the 2010 Act. 

(5) Children’s legal aid is available to the child to whom the proceedings relate if, 
on an application made to the Board, the Board is satisfied that— 30 

(a) the conditions in subsection (3) are met, and 

(b) the child has substantial grounds for making or responding to the appeal. 

28E Availability of children’s legal aid: relevant person 

(1) Subsection (2) applies in relation to—  

(a) proceedings before the sheriff in relation to an application under section 35 
46 of the 2010 Act (application for variation or termination of child 
protection order), and 

(b) proceedings under Part 10 or 15 of the 2010 Act (other than an appeal to 
the sheriff principal or the Court of Session). 

 (2) Children’s legal aid is available to a relevant person in relation to the child to 40 
whom the proceedings relate if, on an application made to the Board, the Board 
is satisfied that the conditions in subsection (3) are met. 
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(3) The conditions are— 

(a) that it is reasonable in the particular circumstances of the case that the 
relevant person should receive children’s legal aid, and 

(b) that, after consideration of the disposable income and disposable capital 
of the relevant person, the expenses of the case cannot be met without 5 
undue hardship to the relevant person. 

(4) Subsection (5) applies in relation to an appeal to the sheriff principal or the 
Court of Session under Part 15 of the 2010 Act. 

(5) Children’s legal aid is available to a relevant person in relation to the child to 
whom the appeal relates if, on an application made to the Board, the Board is 10 
satisfied that— 

(a) the conditions in subsection (3) are met, and 

(b) the relevant person has substantial grounds for making or responding to 
the appeal. 

(6) In this Part, “relevant person”— 15 

(a) has the meaning given by section 185 of the 2010 Act, and 

(b) includes a person deemed to be a relevant person by virtue of section 
80(3), 155(4)(b) or 158(6) of that Act. 

28EA Availability of children’s legal aid: appeals relating to deemed relevant 
person 20 

(1) Subsection (2) applies in relation to— 

(a) an appeal under section 148, 157(1)(c) or 157(2) of the 2010 Act arising 
from a determination of a children’s hearing mentioned in section 
136A(1)(a) if by virtue of section 136A(4)(b) an individual is no longer 
to be deemed to be a relevant person, 25 

(b) an appeal to the sheriff under section 155(1)(a) of that Act against a 
determination of a pre-hearing panel or children’s hearing that an 
individual is not to be deemed a relevant person in relation to a child, 

(c) an appeal to the sheriff under section 155(1)(b) of that Act against a 
direction under section 136A(4)(a) that an individual is no longer to be 30 
deemed a relevant person in relation to a child, 

(d) an appeal to the sheriff principal or the Court of Session under section 
158(1) of that Act against a decision of the sheriff in an appeal under 
section 155(1)— 

(i) confirming a determination that an individual is not to be deemed a 35 
relevant person in relation to a child, or 

(ii) quashing a determination that an individual is to be deemed a 
relevant person in relation to a child, and 

(e) an appeal to the Court of Session under section 158(2) of that Act against 
a determination of the sheriff principal where the effect of the sheriff 40 
principal’s determination is that an individual is not to be deemed a 
relevant person in relation to a child. 
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(2) Children’s legal aid is available to the individual if, on an application made to 

the Board, the Board is satisfied— 

(a) that it is reasonable in the particular circumstances of the case that the 
individual should receive children’s legal aid, 

(b) that, after consideration of the disposable income and disposable capital 5 
of the individual, the expenses of the case cannot be met without undue 
hardship to the individual, and 

(c) that— 

(i) in relation to an appeal mentioned in paragraph (a) of subsection 
(1), the individual has substantial grounds for making or, as the 10 
case may be, responding to the appeal, 

(ii) in relation to an appeal mentioned in any other paragraph of that 
subsection, the individual has substantial grounds for making the 
appeal. 

28F Conditions 15 

 The Board may make the grant of children’s legal aid subject to such 
conditions as the Board considers expedient; and such conditions may be 
imposed at any time. 

28G Board to establish review procedures 

(1) The Board must establish a procedure under which a person whose application 20 
for children’s legal aid has been refused may apply to the Board for a review of 
the application. 

(2) The Board must establish a procedure under which any person receiving 
children’s legal aid which is subject to conditions by virtue of section 28F may 
apply to the Board for a review of any such condition. 25 

28H Board’s power to require compliance with conditions 

 The Board may require a person receiving children’s legal aid to comply with 
such conditions as it considers expedient to enable it to satisfy itself from time 
to time that it is reasonable for the person to continue to receive children’s 
legal aid. 30 

28J Contributions to the Fund 

(1) A person in receipt of children’s legal aid (the “assisted person”) may be 
required by the Board to contribute to the Fund in respect of any proceedings 
in connection with which the assisted person is granted children’s legal aid. 

(2) A contribution under subsection (1) is to be determined by the Board and may 35 
include— 

(a) if the assisted person’s disposable income exceeds £3,355 a year, a 
contribution in respect of income which is not to be more than one-third 
of the excess (or such other proportion of the excess, or such amount, as 
may be prescribed by regulations made under this section), and 40 

(b) if the assisted person’s disposable capital exceeds £7,504, a contribution 
in respect of capital which is not to be more than the excess (or such 
proportion of the excess or such lesser amount as may be prescribed by 
regulations made under this section). 
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(3) Regulations under this section may prescribe different proportions or amounts 
for different amounts of disposable income and for different cases or classes of 
case. 

28K Power of Scottish Ministers to modify circumstances in which children’s 
legal aid to be available 5 

(1) The Scottish Ministers may by regulations modify this Part so as to— 

(a) extend or restrict the types of proceedings before a children’s hearing in 
connection with which children’s legal aid is to be available, and 

(b) specify the persons to whom children’s legal aid is to be available. 

(2) If regulations are made making children’s legal aid available to a child, the 10 
regulations must include provision— 

(a) requiring the Board to be satisfied that— 

(i) one of the conditions in subsection (3) is met, and 

(ii) the conditions in section 28D(3) are met before children’s legal aid 
is made available, and 15 

(b) requiring the Board, in determining for the purposes of subsection 
(3)(b)(ii) whether the child would be able to participate effectively in the 
proceedings, to take into account in particular the matters mentioned in 
subsection (4). 

(3) The conditions are— 20 

(a) that it might be necessary for the children’s hearing to decide whether a 
compulsory supervision order or, as the case may be, an interim 
compulsory supervision order should include or (where a compulsory 
supervision order is being reviewed) continue to include a secure 
accommodation authorisation, and 25 

(b) that— 

(i) the condition in paragraph (a) is not met, and 

(ii) for the purpose of enabling the child to participate effectively in 
the proceedings before the children’s hearing, it is necessary that 
the child be represented by a solicitor or counsel. 30 

(4) The matters are— 

(a) the nature and complexity of the case (including any points of law), 

(b) the ability of the appropriate person, with the assistance of any 
accompanying person, to consider and challenge any document or 
information before the children’s hearing, 35 

(c) the ability of the appropriate person, with the assistance of any 
accompanying person, to give the appropriate person’s views at the 
children’s hearing in an effective manner. 

(5) If regulations are made making children’s legal aid available to a person other 
than the child to whom the proceedings relate, the regulations must include 40 
provision— 

(a) requiring the Board to be satisfied that the conditions in subsection (6) 
are met before children’s legal aid is made available, and 
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(b) requiring the Board, in determining for the purposes of the condition in 

subsection (6)(a) whether the person would be able to participate 
effectively in the proceedings, to take into account in particular the 
matters mentioned in subsection (4). 

(6) The conditions are— 5 

(a) that, for the purpose of enabling the person to participate effectively in 
the proceedings before the children’s hearing, it is necessary that the 
person be represented by a solicitor or counsel, 

(b) that it is reasonable in the particular circumstances of the case that the 
person should receive children’s legal aid, and 10 

(c) that, after consideration of the disposable income and disposable capital 
of the person, the expenses of the case cannot be met without undue 
hardship to the person or the dependants of the person. 

(7) In subsection (4)— 

“accompanying person” means a person entitled to accompany the child 15 
or other person to the children’s hearing by virtue of rules under section 
170 of the 2010 Act, 

“appropriate person” means— 

(a) for the purposes of subsection (2)(b), the child, 

(b) for the purposes of subsection (5)(b), the other person. 20 

(8) The Scottish Ministers may by regulations modify— 

(a) the matters for the time being set out in subsection (4), 

(b) the definition of “accompanying person” for the time being set out in 
subsection (7). 

 
PART 5B 25 

CHILDREN’S LEGAL ASSISTANCE 

28L Register of solicitors and firms eligible to provide children’s legal 
assistance 

(1) The Board must establish and maintain a register of— 

(a) solicitors who are eligible to provide children’s legal assistance, and 30 

(b) the firms with which such solicitors are connected. 

(2) A sole solicitor who wishes to provide children’s legal assistance must be 
included in the register maintained under this section both as a solicitor and as 
a firm. 

(3) Only those solicitors who are included in the register maintained under this 35 
section may provide children’s legal assistance. 

(4) Subject to subsection (5), a solicitor may provide children’s legal assistance 
only when working in the course of a connection with a firm included in the 
register maintained under this section. 

(5) Where the Board employs a solicitor under sections 26 and 27 to provide 40 
children’s legal assistance— 
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(a) the Board may only employ a solicitor who is included in the register 
maintained under this section, 

(b) the entry in the register relating to the solicitor’s name must include a 
note that the solicitor is so employed, 

(c) the Board is not to be regarded as a firm for the purposes of this section 5 
and is not required to be included in the register. 

(6) The Scottish Ministers may by regulations make provision about qualifications 
to be held by persons who may be included in the register maintained under 
this section. 

(7) Subsections (5) to (15) of section 25A apply in relation to the register 10 
maintained under this section as they apply in relation to the Register subject to 
the modifications mentioned in subsection (8). 

(8) Those modifications are— 

(a) subsections (8) and (9) are to be read as if references to the code were 
references to the code of practice under section 28M for the time being 15 
in force, and 

(b) subsection (9) is to be read as if the reference to criminal legal assistance 
were a reference to children’s legal assistance. 

28M Code of practice 

(1) The Board must prepare a draft code of practice in relation to the carrying out 20 
by solicitors of their functions with regard to the provision of children’s legal 
assistance. 

(2) Different provision may be made for different cases or classes of case. 

(3) Subsections (3) to (8) of section 25B apply in relation to a draft code prepared 
under subsection (1) above as they apply in relation to a draft code prepared 25 
under subsection (1) of that section. 

28N Duty to comply with code of practice 

(1) Solicitors and firms included in the register maintained under section 28L(1) 
must comply with the requirements of the code of practice under section 28M 
for the time being in force. 30 

(2) The Board must monitor the carrying out by those solicitors and firms of their 
duty under subsection (1). 

(3) For the purpose of carrying out its duty under subsection (2) the Board may use 
the powers conferred on it by sections 35A and 35B. 

28P Non-compliance with code of practice 35 

(1) Section 25D applies in relation to a solicitor or firm included in the register 
maintained under section 28L(1) and the code of practice under section 28M 
for the time being in force as it applies in relation to a registered solicitor or 
registered firm and the code subject to the modifications mentioned in 
subsection (2). 40 

(2) Those modifications are— 

(a) references to the Register are to be read as if they were references to the 
register maintained under section 28L(1), 
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(b) subsection (6) is to be read as if the references to criminal legal 

assistance were references to children’s legal assistance. 

28Q Further provision as to removal of name from register 

(1) Subsection (2) applies where the Board is satisfied (whether on being informed 
by the solicitor concerned or otherwise) that a solicitor who is included in the 5 
register maintained under section 28L(1)— 

(a) has become connected with a firm whose name is not included in that 
register, and 

(b) is no longer connected with a firm whose name is included in that 
register. 10 

(2) The Board must remove the solicitor’s name from the register. 

(3) Subsections (6) to (9) of section 25D (as applied by section 28P) apply in 
relation to a solicitor whose name is removed from the register under 
subsection (2) above as they apply in relation to a solicitor whose name is 
removed from the register under subsection (4) of that section (as applied by 15 
section 28P). 

28R Publication of register etc. 

 Section 25F applies in relation to the register maintained under section 28L(1) 
as it applies in relation to the Register.”. 

 
178A Power to make regulations about contracts for provision of children’s legal aid 20 

 After section 33A of the Legal Aid (Scotland) Act 1986 insert— 

“Contracts for the provision of children’s legal assistance 

33B Contracts for the provision of children’s legal assistance 

(1) The Scottish Ministers may by regulations made under this section empower 
the Board to enter into contracts with relevant firms for the provision by 25 
relevant solicitors connected with those firms of children’s legal assistance. 

(2) Regulations under this section may prescribe— 

(a) the procedures to be followed by the Board in awarding any such 
contract, and 

(b) subject to subsection (3), any terms and conditions which are to be 30 
included in any such contract. 

(3) Regulations under this section must provide that any contract entered into by 
virtue of this section must include a provision that, in the event of the 
termination of the contract, or a breach of it by the relevant firm concerned, the 
Board may— 35 

(a) withhold payments under the contract, and 

(b) require the firm to secure the transfer to a relevant solicitor of— 

(i) any work currently being undertaken by any solicitor connected 
with them for any client by way of children’s legal assistance, and 
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(ii) notwithstanding any lien to which any such solicitor might 
otherwise be entitled, any documents connected with any such 
work. 

(4) Regulations under this section may provide that where the Board has by virtue 
of this section entered into contracts with any relevant firms for the provision 5 
of children’s legal assistance in any area, then, unless it seems to the Board to 
be inappropriate in a particular case, any person seeking such assistance in that 
area is to be required to instruct a relevant solicitor connected with one of those 
firms. 

(5) Any money due to a firm under a contract made by virtue of this section is to 10 
be paid to the firm— 

(a) firstly, out of any amount payable by the client in accordance with 
section 11(2), 

(b) secondly, by the Board out of the Fund. 

(6) For the purposes of sections 32 and 33, the money paid to a firm, as provided 15 
in subsection (5) above, in respect of a contract made by virtue of this section 
is to be taken to be a payment made in accordance with this Act, and no 
solicitor connected with such a firm is entitled to any other payment out of the 
Fund in respect of any work done by the solicitor by virtue of such a contract. 

(7) In this section— 20 

 “relevant firm” means a firm included in the register maintained under 
section 28L(1), 

 “relevant solicitor” means a solicitor included in the register maintained 
under section 28L(1).”. 

 

PART 20 25 

GENERAL 

Formal communications 

179 Formal communications 

(1) The following are formal communications— 

(a) a notice, 30 

(b) a determination, 

(c) a direction, 

(d) a report, 

(e) a statement, 

(f) a referral under section 124B. 35 

(2) A formal communication must be in writing. 

(3) That requirement is satisfied by a formal communication in electronic form which is— 

(a) sent by electronic means, and 

(b) capable of being reproduced in legible form. 
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(4) A formal communication sent in accordance with subsection (3) is to be taken to be 

received on the day it is sent. 

 
Forms 

180 Forms 

(1) The Scottish Ministers may determine— 5 

(a) the form of documents produced by virtue of this Act, and  

(b) the manner in which those documents are to be conveyed. 

(2) The Scottish Ministers may in particular determine that documents may be conveyed by 
electronic means. 

 
Subordinate legislation 10 

181 Subordinate legislation 

(1) Any power of the Scottish Ministers to make subordinate legislation under this Act is 
exercisable by statutory instrument. 

(2) Any such power includes power to make— 

(a) such incidental, supplementary, consequential, transitional, transitory or saving 15 
provision as the Scottish Ministers think necessary or expedient, 

(b) different provision for different purposes. 

(3) Except in any case where subordinate legislation under this Act is subject to the 
affirmative procedure or the super-affirmative procedure, subordinate legislation under 
this Act is subject to the negative procedure. 20 

(4) Subsections (2) and (3) do not apply to an order under section 191(2). 

 
182 Negative procedure 

(1) Subsection (2) applies where subordinate legislation under this Act is subject to the 
negative procedure. 

(2) The statutory instrument containing the subordinate legislation is subject to annulment 25 
in pursuance of a resolution of the Scottish Parliament. 

 
183 Affirmative procedure 

(1) Subsection (2) applies where subordinate legislation under this Act is subject to the 
affirmative procedure. 

(2) The subordinate legislation must not be made unless a draft of the statutory instrument 30 
containing the subordinate legislation has been laid before, and approved by resolution 
of, the Scottish Parliament. 
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183A Super-affirmative procedure 

(1) Subsections (2) to (6) apply where subordinate legislation under this Act is subject to 
the super-affirmative procedure. 

(2) The subordinate legislation must not be made unless a draft of the statutory instrument 
containing the subordinate legislation has been laid before, and approved by resolution 5 
of, the Scottish Parliament. 

(3) Before laying a draft instrument before the Parliament under subsection (2), the Scottish 
Ministers must consult— 

(a) such persons who are under 21 years of age as they consider appropriate, and 

(b) such other persons as they consider appropriate. 10 

(4) For the purposes of such a consultation, the Scottish Ministers must— 

(a) lay a copy of the proposed draft instrument before the Parliament, 

(b) publish in such a manner as the Scottish Ministers consider appropriate a copy of 
the proposed draft instrument, and 

(c) have regard to any representations about the proposed draft instrument that are 15 
made to them within 60 days of the date on which the copy of the proposed draft 
instrument is laid before the Parliament. 

(5) In calculating any period of 60 days for the purposes of subsection (4)(c), no account is 
to be taken of any time during which the Parliament is dissolved or is in recess for more 
than 4 days. 20 

(6) When laying a draft instrument before the Parliament under subsection (2), the Scottish 
Ministers must also lay before the Parliament an explanatory document giving details 
of— 

(a) the consultation carried out under subsection (3), 

(b) any representations received as a result of the consultation, and 25 

(c) the changes (if any) made to the proposed draft instrument as a result of those 
representations. 

 
Interpretation 

184 Meaning of “child” 

(1) In this Act, “child” means a person who is under 16 years of age (but subject to 30 
subsections (2) to (6)). 

(2) In paragraph (o) of section 65(2) and the other provisions of this Act in their application 
in relation to that paragraph, “child” means a person who is of school age. 

(2A) Subsection (2B) applies where a person becomes 16 years of age— 

(a) after section 64 applies in relation to the person, but 35 

(b) before a relevant event. 

(2B) For the purposes of the application of this Act to the person, references in this Act to a 
child include references to the person until a relevant event occurs. 

(2C) A relevant event is— 

(a) the making of a compulsory supervision order in relation to the person,  40 
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(b) the notification of the person under section 66(3) that the question of whether a 

compulsory supervision order should be made in respect of the person will not be 
referred to a children’s hearing, or 

(c) the discharge of the referral. 

(2) Subsection (4) applies if— 5 

(a) a compulsory supervision order is in force in respect of a person on the person’s 
becoming 16 years of age, or 

(b) a compulsory supervision order is made in respect of a person on or after the 
person becomes 16 years of age. 

(3) For the purposes of the application of the provisions of this Act relating to that order, 10 
references in this Act to a child include references to the person until whichever of the 
following first occurs— 

(a) the order is terminated, or 

(b) the person becomes 18 years of age. 

(5) Subsection (6) applies where a case is remitted to the Principal Reporter under section 15 
49(7)(b) of the Criminal Procedure (Scotland) Act 1995. 

(6) For the purposes of the application of this Act to the person whose case is remitted, 
references in this Act to a child include references to the person until whichever of the 
following first occurs— 

(a) a children’s hearing or the sheriff discharges the referral, 20 

(b) a compulsory supervision order made in respect of the person is terminated, or 

(c) the person becomes 18 years of age. 

 
185 Meaning of “relevant person” 

(1) In this Act, “relevant person”, in relation to a child, means— 

(a) a parent or guardian having parental responsibilities or parental rights in relation 25 
to the child under Part 1 of the 1995 Act, 

(b) a person in whom parental responsibilities or parental rights are vested by virtue 
of section 11(2)(b) of the 1995 Act, 

(ba) a person having parental responsibilities or parental rights by virtue of section 
11(12) of the 1995 Act, 30 

(c) a parent having parental responsibility for the child under Part 1 of the Children 
Act 1989 (c.41) (“the 1989 Act”), 

(d)  a person having parental responsibility for the child by virtue of— 

(i) section 12(2) of the 1989 Act, 

(ii) section 14C of the 1989 Act, or 35 

(iii) section 25(3) of the Adoption and Children Act 2002 (c.38), 

(e) a person in whom parental responsibilities or parental rights are vested by virtue 
of a permanence order (as defined in section 80(2) of the Adoption and Children 
(Scotland) Act 2007 (asp 4)), 

(f) any other person specified by order made by the Scottish Ministers. 40 
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(2) For the purposes of subsection (1)(a), a parent does not have parental responsibilities or 
rights merely by virtue of an order under section 11(2)(d) or (e) of the 1995 Act. 

(3) An order made under subsection (1)(f) is subject to the affirmative procedure. 

 
186 Meaning of “relevant local authority” 

(1) In this Act, “relevant local authority”, in relation to a child, means— 5 

(a) the local authority in whose area the child predominantly resides, or 

(b) where the child does not predominantly reside in the area of a particular local 
authority, the local authority with whose area the child has the closest connection. 

(2) For the purposes of subsection (1)(a), no account is to be taken of— 

(a) any period of residence in a residential establishment, 10 

(b) any other period of residence, or residence in any other place, prescribed by the 
Scottish Ministers by regulations. 

(3) For the purposes of subsection (1)(b), no account is to be taken of— 

(a) any connection with an area that relates to a period of residence in a residential 
establishment, 15 

(b) any other connection prescribed by the Scottish Ministers by regulations. 

 
187 Interpretation 

(1) In this Act, unless the context otherwise requires— 

“the 1995 Act” means the Children (Scotland) Act 1995 (c.36), 

“affirmative procedure” is to be construed in accordance with section 183, 20 

“CHS” means Children’s Hearings Scotland, 

“chief social work officer” means the officer appointed under section 3 of the 
Social Work (Scotland) Act 1968 (c.49) by— 

(a) in relation to a compulsory supervision order or an interim compulsory 
supervision order, the implementation authority, 25 

(b) in relation to a medical examination order or a warrant to secure 
attendance, the relevant local authority for the child to whom the order or 
warrant relates, 

“child assessment order” means an order made under section 33, 

“child protection order” means an order made under section 35, 30 

“compulsory supervision order” has the meaning given by section 97,  

“contact order” has the meaning given by section 11(2)(d) of the 1995 Act, 

“crime” has the meaning given in section 307(1) of the Criminal Procedure 
(Scotland) Act 1995 (c.46), 

“functions” includes powers and duties; and “confer”, in relation to functions, 35 
includes impose, 

“grounds determination” has the meaning given by section 114(1), 

“grounds hearing” has the meaning given by section 84, 
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“implementation authority”— 

(a) in relation to a compulsory supervision order, has the meaning given by 
section 97(1)(b), 

(b) in relation to an interim compulsory supervision order, has the meaning 
given by section 100(1)(b), 5 

“interim compulsory supervision order” has the meaning given by section 100, 

“interim variation”, in relation to a compulsory supervision order, has the meaning 
given by section 136ZA, 

“medical examination order” has the meaning given by section 101, 

“movement restriction condition” has the meaning given by section 98, 10 

“negative procedure” is to be construed in accordance with section 182, 

“officer of law” has the meaning given by section 307(1) of the Criminal 
Procedure (Scotland) Act 1995 (c.46), 

“parental responsibilities” has the meaning given by section 1(3) of the 1995 Act, 

“parental rights” has the meaning given by section 2(4) of the 1995 Act, 15 

“permanence order” has the meaning given by section 80(2) of the Adoption and 
Children (Scotland) Act 2007 (asp 4), 

“place of safety”, in relation to a child, means— 

(a) a residential or other establishment provided by a local authority, 

(b) a community home within the meaning of section 53 of the Children Act 20 
1989 (c.41), 

(c) a police station, 

(d) a hospital, or surgery, the person or body of persons responsible for the 
management of which is willing temporarily to receive the child,  

(e) the dwelling-house of a suitable person who is so willing, or 25 

(f) any other suitable place the occupier of which is so willing, 

“pre-hearing panel” has the meaning given by section 78(2)(a), 

“prosecutor” has the meaning given by section 307(1) of the Criminal Procedure 
(Scotland) Act 1995 (c.46), 

“residential establishment” means— 30 

(a) an establishment in Scotland (whether managed by a local authority, a 
voluntary organisation or any other person) which provides residential 
accommodation for children for the purposes of this Act, the 1995 Act or 
the Social Work (Scotland) Act 1968 (c.49), 

(b) a home in England or Wales that is— 35 

(i) a community home within the meaning of section 53 of the Children 
Act 1989 (c.41), 

(ii) a voluntary home within the meaning of that Act, or 

(iii) a private children’s home within the meaning of that Act, or 

(c) a home in Northern Ireland that is— 40 
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(i) provided under Part VIII of the Children (Northern Ireland) Order 
1995 (S.I. 1995/755 (N.I. 2)), 

(ii) a voluntary home within the meaning of that Order, or 

(iii) a registered children’s home within the meaning of that Order, 

“safeguarder” has the meaning given by section 29(1), 5 

“school age” has the meaning given by section 31 of the Education (Scotland) Act 
1980 (c.44), 

“secure accommodation” means accommodation provided in a residential 
establishment, approved in accordance with regulations made under section 29 of 
the Regulation of Care (Scotland) Act 2001 (asp 8) or section 22(8)(a) of the Care 10 
Standards Act 2000 (c.14), for the purpose of restricting the liberty of children. 

“secure accommodation authorisation” has the meaning given by section 99, 

“statement of grounds” has the meaning given by section 81(3), 

“subordinate legislation” means— 

(a) an order, 15 

(b) regulations, or 

(c) rules,  

“super-affirmative procedure” is to be construed in accordance with section 183A, 

“warrant to secure attendance” has the meaning given by section 102, and 

“working day” means every day except— 20 

(a) Saturday and Sunday, 

(b) 25 and 26 December, 

(c) 1 and 2 January. 

(2) References in this Act to a decision of a children’s hearing are references to a decision 
of a majority of the members of a children’s hearing. 25 

(3) References in this Act to varying a compulsory supervision order, an interim 
compulsory supervision order or a medical examination order include varying the order 
by adding or removing measures. 

 
General 

188 Consequential amendments and repeals 30 

(1) Schedule 5 contains minor amendments and amendments consequential on the 
provisions of this Act. 

(2) The enactments specified in schedule 6, which include enactments that are spent, are 
repealed to the extent specified. 

 
189 Ancillary provision 35 

(1) The Scottish Ministers may by order make such supplementary, incidental or 
consequential provision as they consider appropriate for the purposes of, in consequence 
of, or for giving full effect to, any provision of this Act. 
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(2) An order under subsection (1) may modify any enactment (including this Act). 

(3) An order under this section containing provisions which add to, replace or omit any part 
of the text of an Act is subject to the affirmative procedure. 

 
190 Transitional provision etc. 

(1) The Scottish Ministers may by order make such provision as they consider necessary or 5 
expedient for transitory, transitional or saving purposes in connection with the coming 
into force of any provision of this Act. 

(2) An order under subsection (1) may modify any enactment (including this Act). 

 
191 Short title and commencement 

(1) This Act may be cited as the Children’s Hearings (Scotland) Act 2010. 10 

(2) The provisions of this Act, other than sections 179 to 187, 189, 190 and this section, 
come into force on such day as the Scottish Ministers may by order appoint. 

(3) An order under subsection (2) may contain transitional, transitory or saving provision in 
connection with the coming into force of this Act. 
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SCHEDULE 1 
(introduced by section 3) 

CHILDREN’S HEARINGS SCOTLAND 

Status 

1 (1) CHS— 5 

(a) is not a servant or agent of the Crown, and 

(b) does not enjoy any status, immunity or privilege of the Crown. 

(2) CHS’s property is not property of, or property held on behalf of, the Crown. 

 
Membership 

2 (1) The members of CHS are to be appointed by the Scottish Ministers. 10 

(2) There are to be no fewer than five and no more than eight members. 

(3) The Scottish Ministers may by order amend sub-paragraph (2) so as to substitute for the 
numbers of members for the time being specified there different numbers of members. 

(4) A member holds and vacates office on terms and conditions determined by the Scottish 
Ministers. 15 

(5) The Scottish Ministers may appoint a person to be a member only if satisfied that the 
person has knowledge and experience relevant to the functions of CHS and the National 
Convener. 

(6) The Scottish Ministers may appoint a person to be a member only if satisfied that the 
person, after appointment, will have no financial or other interest that is likely to 20 
prejudicially affect the performance of the person’s functions as a member of CHS. 

(7) The Scottish Ministers may reappoint as a member a person who has ceased to be a 
member. 

 
Persons disqualified from membership 

3 A person is disqualified from appointment, and from holding office, as a member if the 25 
person is or becomes— 

(a) a member of the House of Commons, 

(b) a member of the Scottish Parliament, or 

(c) a member of the European Parliament. 

 
Resignation of members 30 

4 A member of CHS may resign office by giving notice in writing to the Scottish 
Ministers. 

 
Removal of members 

5 (1) The Scottish Ministers may revoke the appointment of a member of CHS if— 

(a) the member becomes insolvent,  35 
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(b) the member is incapacitated by physical or mental illness, 

(c) the member has been absent from meetings of CHS for a period longer than 3 
months without the permission of CHS, 

(d) the member is otherwise unfit to be a member or unable for any reason to 
discharge the functions of a member. 5 

(2) For the purposes of sub-paragraph (1)(a) a member becomes insolvent when— 

(a) a voluntary arrangement proposed by the member is approved, 

(b) the member is adjudged bankrupt, 

(c) the member’s estate is sequestrated, 

(d) the member’s application for a debt payment programme is approved under 10 
section 2 of the Debt Arrangement and Attachment (Scotland) Act 2002 (asp 17), 
or 

(e) the member grants a trust deed for creditors. 

 
Remuneration, allowances etc. 

6 (1) CHS must pay to its members— 15 

(a) such remuneration as the Scottish Ministers may determine, and 

(b) such allowances in respect of expenses properly incurred by members in the 
performance of their functions as may be so determined. 

(2) CHS must— 

(a) pay to or in respect of any person who is or has been a member of CHS such 20 
pension, allowances or gratuities as the Scottish Ministers may determine, or 

(b) make such payments as the Scottish Ministers may determine towards provision 
for the payment of a pension, allowance or gratuity to or in respect of such a 
person. 

(3) Sub-paragraph (4) applies where— 25 

(a) a person ceases to be a member otherwise than on the expiry of the person’s term 
of office, and 

(b) it appears to the Scottish Ministers that there are circumstances which make it 
right for the person to receive compensation. 

(4) CHS must make a payment to the person of such amount as the Scottish Ministers may 30 
determine. 

 
Chairing meetings 

7 (1) The Scottish Ministers must appoint one of the members of CHS to chair meetings of 
CHS (the “chairing member”). 

(2) The chairing member holds and vacates that office on terms and conditions determined 35 
by the Scottish Ministers. 

1589



Children’s Hearings (Scotland) Bill 107 
Schedule 1—Children’s Hearings Scotland 
 

(3) If a person is appointed as the chairing member for a period that extends beyond the 
period of the person’s appointment as a member, the person’s appointment as a member 
is taken to have been extended so that it ends on the same day as the period of 
appointment as chairing member ends.  

(4) The chairing member may resign that office by giving notice in writing to the Scottish 5 
Ministers. 

(5) If the chairing member is for any reason unable to chair a meeting of members, a 
majority of the members present at the meeting may elect one of those members to chair 
the meeting. 

 
The National Convener 10 

8 (1) CHS is, with the approval of the Scottish Ministers, to appoint a person as the National 
Convener (other than the first National Convener). 

(2) CHS may, with the approval of the Scottish Ministers, reappoint a person as the 
National Convener. 

(2C) CHS must take reasonable steps to involve persons who are under 21 years of age in the 15 
process for selection of a person for appointment or reappointment under this paragraph 

(3) The period for which a person is appointed or reappointed under this paragraph is 5 
years. 

(4) A person appointed or reappointed under this paragraph holds and vacates office on 
terms and conditions determined by CHS and approved by the Scottish Ministers. 20 

(5) The Scottish Ministers may by regulations prescribe qualifications that must be held by 
the National Convener. 

(6) A person is disqualified from appointment, and from holding office, as the National 
Convener if the person is or becomes— 

(a) a member of the House of Commons, 25 

(b) a member of the Scottish Parliament, or 

(c) a member of the European Parliament. 

(7) The National Convener may appeal to the Scottish Ministers against dismissal by CHS. 

(8) CHS is the respondent in an appeal under sub-paragraph (7). 

(9) The Scottish Ministers may by regulations make provision about— 30 

(a) the procedure to be followed in appeals under sub-paragraph (7), 

(b) the effect of making such an appeal, 

(c) the powers of the Scottish Ministers for disposing of such appeals (including 
powers to make directions about liability for expenses),  

(d) the effect of the exercise of those powers. 35 

 
Supplementary powers of National Convener 

9 The National Convener may do anything that the National Convener considers 
appropriate for the purposes of or in connection with the functions conferred on the 
National Convener by virtue of this Act or any other enactment. 
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Delegation of National Convener’s functions 

10 (1) The functions of the National Convener conferred by virtue of this Act or any other 
enactment (other than the functions mentioned in sub-paragraph (2)) may be carried out 
on the National Convener’s behalf by a person who is— 

(a) authorised (whether specially or generally) by the National Convener for the 5 
purpose, or 

(b) a person of a class of person authorised (whether specially or generally) by the 
National Convener for the purpose. 

(2) The functions are— 

(b) the function conferred by paragraph 23, 10 

(c) functions conferred by paragraph 1(2) to (6) of schedule 2. 

(3) The National Convener may not under sub-paragraph (1) authorise the Principal 
Reporter, SCRA or a local authority to carry out a function on behalf of the National 
Convener. 

(4) The National Convener may not under sub-paragraph (1) authorise a person employed 15 
by SCRA or a local authority to carry out the function conferred on the National 
Convener by section 9. 

(5) If under sub-paragraph (1) the National Convener delegates the function conferred on 
the National Convener by section 9, the National Convener may not delegate any other 
function to the same person under that sub-paragraph. 20 

(6) Nothing in sub-paragraph (1) prevents the National Convener from carrying out any 
function delegated under that sub-paragraph. 

(7) The Scottish Ministers may by regulations prescribe the qualifications to be held by a 
person to whom a function, or a function of a class, specified in the regulations is 
delegated. 25 

(8) A person to whom a function is delegated under sub-paragraph (1) must comply with a 
direction given to the person by the National Convener about the carrying out of the 
function. 

(9) CHS may pay to a person to whom a function is delegated under sub-paragraph (1) such 
expenses and allowances as the Scottish Ministers may determine. 30 

 
Staff 

11 (1) CHS may employ any staff necessary to ensure the carrying out of CHS’s functions. 

(2) Staff are employed on terms and conditions determined by CHS and approved by the 
Scottish Ministers. 

(3) CHS may— 35 

(a) pay a pension, allowance or gratuity, including by way of compensation for loss 
of employment, to or in respect of an eligible person, 

(b) make payments towards the provision of a pension, allowance or gratuity, 
including by way of compensation for loss of employment, to or in respect of an 
eligible person, 40 
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(c) provide and maintain schemes (whether contributory or not) for the payment of a 
pension, allowance or gratuity, including by way of compensation for loss of 
employment, to or in respect of an eligible person. 

(4) CHS may, with the approval of the Scottish Ministers, determine— 

(a) who, of the persons who are or have ceased to be employees of CHS, are to be 5 
eligible persons, and 

(b) the amount that may be paid or provided for. 

(5) Sub-paragraphs (6) and (7) apply where— 

(a) a person employed by CHS becomes a member of CHS, and  

(b) the person was (because the person was an employee of CHS) a participant in a 10 
pension scheme established and administered by CHS for the benefit of its 
employees. 

(6) CHS may determine that the person’s service as a member of CHS is to be treated for 
the purposes of the scheme as service as an employee of CHS whether or not any 
benefits are to be payable to or in respect of the person under paragraph 6. 15 

(7) Any discretion which the scheme confers on CHS as to the benefits payable to or in 
respect of the person is to be exercised only with the approval of the Scottish Ministers. 

 
Area support teams: establishment and membership 

12 (1) The National Convener must establish and maintain a committee (to be known as an 
area support team) for each area that the National Convener designates for the purposes 20 
of this paragraph. 

(2) An area designated under sub-paragraph (1) is to consist of one or more local authority 
areas. 

(3) Before establishing an area support team, the National Convener must obtain the 
consent of each constituent authority. 25 

(4) The National Convener must appoint as members of an area support team— 

(a) one person nominated by each constituent authority (if the authority chooses to 
make a nomination), 

(b) such other persons nominated by constituent authorities as the National Convener 
considers appropriate, 30 

(c) a member of the Children’s Panel who lives or works in the area of the area 
support team, and 

(d) sufficient other persons so that the number of members nominated by a local 
authority is no more than one third of the total number of members.  

(5) An area support team may not include the Principal Reporter or a member or employee 35 
of SCRA. 

(6) An area support team may establish sub-committees consisting of persons who are 
members of the area support team. 

(7) In this paragraph and paragraphs 12A and 13 “constituent authority”, in relation to an 
area support team (or a proposed area support team), means a local authority whose area 40 
falls within the area of the area support team. 
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Transfer of members from CPACs 

12A(1) This paragraph applies where the National Convener establishes an area support team 
under paragraph 12(1). 

(2) The National Convener must notify each relevant CPAC member of the National 
Convener’s intention to transfer the member to the area support team. 5 

(3) A notice under sub-paragraph (2) must state that the relevant CPAC member will 
become a member of the area support team unless the member notifies the National 
Convener within 28 days of receiving the notice that the person does not wish to become 
a member of the area support team. 

(4) A relevant CPAC member is a person who— 10 

(a) at the time of the establishment of the area support team, is a member of a 
Children’s Panel Advisory Committee whose area falls wholly within the area of 
the area support team, and 

(b) was nominated as such by the Scottish Ministers (or, as the case may be, by the 
Secretary of State) under paragraph 3 or 4(a) of Schedule 1 to the 1995 Act. 15 

(5) The National Convener must appoint each relevant CPAC member as a member of the 
area support team unless the member notifies the National Convener in accordance with 
sub-paragraph (3). 

(6) On appointment as a member of the area support team under sub-paragraph (5), a 
relevant CPAC member ceases to be a member of the Children’s Panel Advisory 20 
Committee. 

(7) In this paragraph— 

 “area”, in relation to a Children’s Panel Advisory Committee, means the area of 
the local authority (or authorities) which formed the Children’s Panel Advisory 
Committee, 25 

“Children’s Panel Advisory Committee” includes a joint advisory committee 
within the meaning of paragraph 8 of Schedule 1 to the 1995 Act. 

 
Area support teams: functions 

13 (Z1) An area support team is to carry out for its area the functions conferred on the National 
Convener by section 6. 30 

(1) The National Convener may delegate to an area support team to carry out for its area— 

(b) a function conferred on the National Convener by paragraph 1(1) of schedule 2, 

(c) other functions of the National Convener specified for the purpose by the National 
Convener. 

(2) The National Convener may not specify for the purpose of sub-paragraph (1)(c) the 35 
functions conferred on the National Convener by section 9. 

(3) Before delegating a function under sub-paragraph (1) to be carried out by an area 
support team the National Convener must consult each constituent authority. 

(4) A function to be carried out by an area support team by virtue of sub-paragraph (Z1) or 
(1) may not be delegated by the area support team to a person who is not a member of 40 
the area support team. 

1593



Children’s Hearings (Scotland) Bill 111 
Schedule 1—Children’s Hearings Scotland 
 

(5) Nothing in sub-paragraph (Z1) or (1) prevents the National Convener from carrying out 
any function mentioned in those sub-paragraphs. 

(6) An area support team must comply with a direction given to it by the National Convener 
about— 

(a) the carrying out of the functions mentioned in sub-paragraph (Z1), 5 

(b) the carrying out of a function delegated to it under sub-paragraph (1). 

(7) Before giving a direction to an area support team as mentioned in sub-paragraph (6) the 
National Convener must consult each constituent authority. 

 
Committees 

14 (1) CHS may establish committees. 10 

(2) The members of committees may include persons who are not members of CHS. 

(3) A committee must not consist entirely of persons who are not members of CHS. 

(4) CHS must pay to a person who is not a member of CHS and who is appointed to a 
committee such remuneration and allowances as CHS may, with the approval of the 
Scottish Ministers, determine. 15 

(5) A committee must comply with any directions given to it by CHS. 

(6) In this paragraph, only sub-paragraph (4) applies in relation to area support teams. 

 
CHS’s supplementary powers 

15 (1) CHS may do anything that it considers appropriate for the purposes of or in connection 
with its functions. 20 

(2) CHS may in particular— 

(a) acquire and dispose of land and other property, 

(b) enter into contracts,  

(c) carry out research relating to the functions conferred on it by virtue of this Act or 
any other enactment, 25 

(d) publish, or assist in the publication of, materials relating to those functions, 

(e) promote, or assist in the promotion of, publicity relating to those functions. 

 
Procedure 

16 (1) CHS may determine— 

(a) its own procedure (including quorum), and 30 

(b) the procedure (including quorum) of any of its committees. 

(2) An area support team may determine— 

(a) its own procedure (including quorum), and 

(b) the procedure (including quorum) of any of its sub-committees. 
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Delegation of CHS’s functions 

17 (1) Any function of CHS (whether conferred by virtue of this Act or any other enactment) 
may be carried out on its behalf by— 

(a) a member of CHS, 

(b) a committee of CHS, or 5 

(c) a person employed by CHS. 

(2) Nothing in sub-paragraph (1) prevents CHS from carrying out any function delegated 
under that sub-paragraph. 

 
Financial interests 

18 (1) The Scottish Ministers must from time to time satisfy themselves that the members of 10 
CHS have no financial or other interest that is likely to prejudicially affect the 
performance of their functions as members of CHS. 

(2) A member must comply with a requirement of the Scottish Ministers to give them any 
information that the Scottish Ministers consider necessary to enable them to comply 
with sub-paragraph (1). 15 

 
Grants 

19 (1) The Scottish Ministers may make grants to CHS of amounts that they determine. 

(2) A grant is made subject to any conditions specified by the Scottish Ministers (including 
conditions about repayment). 

 
Accounts 20 

20 (1) CHS must— 

(a) keep proper accounts and accounting records, 

(b) prepare for each financial year a statement of accounts, and 

(c) send a copy of each statement of accounts to the Scottish Ministers by such time 
as they may direct. 25 

(2) Each statement of accounts must comply with any directions given by the Scottish 
Ministers as to— 

(a) the information to be contained in it, 

(b) the manner in which the information is to be presented,  

(c) the methods and principles according to which the statement is to be prepared. 30 

(3) The Scottish Ministers must send a copy of each statement of accounts to the Auditor 
General for Scotland for auditing. 

(4) In this paragraph, “financial year” means— 

(a) the period beginning on the date on which CHS is established and ending— 

(i) on 31 March next occurring, or 35 

(ii) if that period is of less than 6 months’ duration, on 31 March next 
occurring after that, and 
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(b) each subsequent period of a year ending on 31 March. 

 
Provision of accounts and other information to Scottish Ministers 

21 (1) The Scottish Ministers may direct CHS to give them accounts or other information 
specified in the direction relating to CHS’s property and activities or proposed activities. 

(2) CHS must— 5 

(a) give the Scottish Ministers accounts or any other information that it is directed to 
give under sub-paragraph (1), 

(b) give the Scottish Ministers facilities for the verification of the information given,  

(c) permit any person authorised by the Scottish Ministers to inspect and make copies 
of accounts and any other documents of CHS for the purposes of verifying the 10 
information given, and 

(d) give the person an explanation, reasonably required by the person, of anything 
that the person is entitled to inspect. 

 
CHS’s annual report 

22 (1) CHS must, as soon as is reasonably practicable after the end of each financial year, 15 
prepare and submit to the Scottish Ministers a report on the carrying out of its functions 
during the year. 

(2) The report must include a copy of so much of the report made to CHS by the National 
Convener as relates to the year. 

(3) CHS may include in the report any other information that it considers appropriate. 20 

(4) The Scottish Ministers must lay before the Scottish Parliament each report submitted to 
them. 

(5) In this paragraph, “financial year” means— 

(a) the period beginning on the date on which CHS is established and ending— 

(i) on 31 March next occurring, or 25 

(ii) if that period is of less than 6 months’ duration, on 31 March next 
occurring after that, and 

(b) each subsequent period of a year ending on 31 March. 

 
National Convener’s annual report 

23 (1) The National Convener must, as soon as is reasonably practicable after the end of each 30 
financial year, prepare and submit to CHS a report on the carrying out during the year of 
the functions conferred on the National Convener by virtue of this Act or any other 
enactment. 

(2) The National Convener may include in the report any other information that the 
National Convener considers appropriate. 35 

(3) In this paragraph, “financial year” means— 

(a) the period beginning with the appointment of the first National Convener and 
ending— 
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(i) on 31 March next occurring, or 

(ii) if that period is of less than 6 months’ duration, on 31 March next 
occurring after that, and 

(b) each subsequent period of a year ending on 31 March. 

 
Validity of proceedings and actions 5 

24 The validity of proceedings or actions of CHS (including proceedings or actions of any 
of its committees) is not affected by— 

(a) any vacancy in the membership of CHS or any of its committees, 

(b) any defect in the appointment of a member of CHS or any of its committees, or 

(c) the disqualification of a person as a member of CHS after appointment. 10 

 

SCHEDULE 2 
(introduced by section 4) 

THE CHILDREN’S PANEL 

Recruitment and tenure of panel members 

1 (1) The National Convener may make arrangements for the recruitment of persons as 15 
members of the Children’s Panel (a person appointed as a member being referred to in 
this schedule as a “panel member”). 

(2) It is for the National Convener to appoint persons as panel members from those 
recruited under sub-paragraph (1). 

(3) The National Convener must reappoint as a panel member a person whose appointment 20 
has ceased unless— 

(a) the person declines to be reappointed, or 

(b) the National Convener is satisfied that sub-paragraph (4) applies. 

(4) This sub-paragraph applies if the person is unfit to be a panel member by reason of— 

(a) inability, 25 

(b) conduct, or 

(c) failure without reasonable excuse to comply with any training requirements 
imposed by the National Convener. 

(5) The period for which a person is appointed or reappointed as a panel member is 3 years. 

(6) The National Convener may, with the consent of the Lord President of the Court of 30 
Session, remove a panel member during the period mentioned in sub-paragraph (5) if 
satisfied that sub-paragraph (4) applies.  

 
List of panel members 

2 (1) The National Convener must publish a list setting out in relation to each panel 
member— 35 

(a) the member’s name, 
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(b) the local authority area in which the member resides, and 

(c) if the member works, the local authority area in which the member works. 

(2) The National Convener must make the list available for public inspection. 

 
Training 

3 (1) The National Convener may train, or make arrangements for the training of, panel 5 
members and potential panel members. 

(1A) The National Convener must take reasonable steps to involve persons who are under 25 
years of age and in respect of whom a children’s hearing has been held in the 
development and delivery of training under sub-paragraph (1). 

(1B) The National Convener must, in training (or making arrangements for the training of) 10 
panel members under sub-paragraph (1), have regard to the need to provide training on 
how panel members may best elicit the views of a child to whom a children’s hearing 
relates. 

(2) The National Convener may monitor the performance of panel members. 

 
Allowances 15 

4 (1) The National Convener may, with the approval of the Scottish Ministers, determine the 
allowances to be paid to— 

(a) panel members, 

(b) potential panel members. 

(2) Different determinations may be made for different cases or different classes of case. 20 

(3) The National Convener may pay to panel members and potential panel members 
allowances determined under sub-paragraph (1). 

 

SCHEDULE 3 
(introduced by section 16) 

THE SCOTTISH CHILDREN’S REPORTER ADMINISTRATION 25 

Status 

1 (1) SCRA— 

(a) is not a servant or agent of the Crown, and 

(b) does not enjoy any status, immunity or privilege of the Crown. 

(2) SCRA’s property is not property of, or property held on behalf of, the Crown. 30 

 
Membership 

2 (1) The members of SCRA are to be appointed by the Scottish Ministers. 

(2) There are to be no fewer than five and no more than eight members. 

(3) The Scottish Ministers may by order amend sub-paragraph (2) so as to substitute for the 
numbers of members for the time being specified there different numbers of members. 35 
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(4) A member holds and vacates office on terms and conditions determined by the Scottish 

Ministers. 

(5) The Scottish Ministers may appoint a person to be a member only if satisfied that the 
person has knowledge or experience relevant to the functions of SCRA and the Principal 
Reporter. 5 

(6) The Scottish Ministers may appoint a person to be a member only if satisfied that the 
person, after appointment, will have no financial or other interest that is likely to 
prejudicially affect the performance of the person’s functions as a member of SCRA.  

(7) The Scottish Ministers may reappoint as a member a person who has ceased to be a 
member. 10 

 
Persons disqualified from membership 

3  A person is disqualified from appointment, and from holding office, as a member if the 
person is or becomes— 

(a) a member of the House of Commons, 

(b) a member of the Scottish Parliament, or 15 

(c) a member of the European Parliament. 

 
Resignation of members 

4 A member of SCRA may resign office by giving notice in writing to the Scottish 
Ministers. 

 
Removal of members 20 

5 (1) The Scottish Ministers may revoke the appointment of a member of SCRA if— 

(a) the member becomes insolvent,  

(b) the member is incapacitated by physical or mental illness, 

(c) the member has been absent from meetings of SCRA for a period longer than 3 
months without the permission of SCRA, 25 

(d) the member is otherwise unfit to be a member or unable for any reason to 
discharge the functions of a member. 

(2) For the purposes of sub-paragraph (1)(a) a member becomes insolvent when— 

(a) a voluntary arrangement proposed by the member is approved, 

(b) the member is adjudged bankrupt, 30 

(c) the member’s estate is sequestrated, 

(d) the member’s application for a debt payment programme is approved under 
section 2 of the Debt Arrangement and Attachment (Scotland) Act 2002 (asp 17), 
or 

(e) the member grants a trust deed for creditors. 35 
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Remuneration, allowances etc. 

6 (1) SCRA must pay to its members— 

(a) such remuneration as the Scottish Ministers may determine, and 

(b) such allowances in respect of expenses properly incurred by members in the 
performance of their functions as may be so determined. 5 

(2) SCRA must— 

(a) pay to or in respect of any person who is or has been a member of SCRA such 
pension, allowances or gratuities as the Scottish Ministers may determine, or 

(b) make such payments as the Scottish Ministers may determine towards provision 
for the payment of a pension, allowance or gratuity to or in respect of such a 10 
person. 

(3) Sub-paragraph (4) applies where— 

(a) a person ceases to be a member otherwise than on the expiry of the person’s term 
of office, and 

(b) it appears to the Scottish Ministers that there are circumstances which make it 15 
right for the person to receive compensation. 

(4) SCRA must make a payment to the person of such amount as the Scottish Ministers may 
determine. 

 
Chairing meetings 

7 (1) The Scottish Ministers must appoint one of the members of SCRA to chair meetings of 20 
SCRA (the “chairing member”). 

(2) The chairing member holds and vacates that office on terms and conditions determined 
by the Scottish Ministers. 

(3) If a person is appointed as the chairing member for a period that extends beyond the 
period of the person’s appointment as a member, the person’s appointment as a member 25 
is taken to have been extended so that it ends on the same day as the period of 
appointment as chairing member ends. 

(4) The chairing member may resign that office by giving notice in writing to the Scottish 
Ministers. 

(5) If the chairing member is for any reason unable to chair a meeting of members, a 30 
majority of the members present at the meeting may elect one of those members to chair 
the meeting. 

 
The Principal Reporter 

8 (1) The Principal Reporter is to be appointed by SCRA with the approval of the Scottish 
Ministers. 35 

(1A) SCRA must take reasonable steps to involve persons who are under 21 years of age in 
the process for selection of a person for appointment under sub-paragraph (1). 

(2) The Principal Reporter holds and vacates that office on terms and conditions determined 
by SCRA and approved by the Scottish Ministers. 
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(3) The Scottish Ministers may by regulations prescribe qualifications that must be held by 

the Principal Reporter. 

(4) A person is disqualified from appointment, and from holding office, as the Principal 
Reporter if the person is or becomes— 

(a) a member of the House of Commons, 5 

(b) a member of the Scottish Parliament, or 

(c) a member of the European Parliament. 

(5) The Principal Reporter may appeal to the Scottish Ministers against dismissal by SCRA. 

(6) SCRA is the respondent in an appeal under sub-paragraph (5). 

(7) The Scottish Ministers may by regulations make provision about— 10 

(a) the procedure to be followed in appeals under sub-paragraph (5), 

(b) the effect of making such an appeal, 

(c) the powers of the Scottish Ministers for disposing of such appeals (including 
powers to make directions about liability for expenses), 

(d) the effect of the exercise of those powers. 15 

(8) Nothing in this paragraph affects any appointment in force on the commencement of this 
paragraph. 

 
Supplementary powers of Principal Reporter 

9 The Principal Reporter may do anything that the Principal Reporter considers 
appropriate for the purposes of or in connection with the functions conferred on the 20 
Principal Reporter by virtue of this Act or any other enactment. 

 
Delegation of Principal Reporter’s functions 

10 (1) The functions of the Principal Reporter conferred by virtue of this Act or any other 
enactment (other than the duty imposed by paragraph 22) may be carried out on the 
Principal Reporter’s behalf by a person employed by SCRA who is— 25 

(a) authorised (whether specially or generally) by the Principal Reporter for the 
purpose, or 

(b) a member of a class of person authorised (whether specially or generally) by the 
Principal Reporter for the purpose. 

(2) Nothing in sub-paragraph (1) prevents the Principal Reporter from carrying out any 30 
function delegated under that sub-paragraph. 

(3) The Scottish Ministers may by regulations prescribe the qualifications to be held by a 
person employed by SCRA to whom a function, or a function of a class, specified in the 
regulations is delegated. 

(4) A function of the Principal Reporter may not be delegated to a person who is employed 35 
by both SCRA and a local authority unless SCRA consents to the delegation. 

(5) The Principal Reporter may give directions about the carrying out of a delegated 
function. 

(6) The persons to whom the function is delegated must comply with the direction. 
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Staff 

11 (1) SCRA may employ any staff necessary to ensure the carrying out of SCRA’s functions. 

(2) Staff are employed on terms and conditions determined by SCRA and approved by the 
Scottish Ministers. 

(3) SCRA may— 5 

(a) pay a pension, allowance or gratuity, including by way of compensation for loss 
of employment, to or in respect of an eligible person, 

(b) make payments towards the provision of a pension, allowance or gratuity, 
including by way of compensation for loss of employment, to or in respect of an 
eligible person, 10 

(c) provide and maintain schemes (whether contributory or not) for the payment of a 
pension, allowance or gratuity, including by way of compensation for loss of 
employment, to or in respect of an eligible person. 

(4) SCRA may, with the approval of the Scottish Ministers, determine— 

(a) who, of the persons who are or have ceased to be employees of SCRA, are to be 15 
eligible persons, and 

(b) the amount that may be paid or provided for. 

(5) Sub-paragraphs (6) and (7) apply where— 

(a) a person employed by SCRA becomes a member of SCRA, and  

(b) the person was (because the person was an employee of SCRA) a participant in a 20 
pension scheme established and administered by SCRA for the benefit of its 
employees. 

(6) SCRA may determine that the person’s service as a member of SCRA is to be treated for 
the purposes of the scheme as service as an employee of SCRA whether or not any 
benefits are to be payable to or in respect of the person under paragraph 6. 25 

(7) Any discretion which the scheme confers on SCRA as to the benefits payable to or in 
respect of the person is to be exercised only with the approval of the Scottish Ministers. 

 
Appeals against dismissal 

12 (1) A person employed by SCRA who is of a description or class specified in regulations 
made by the Scottish Ministers may appeal to the Scottish Ministers against dismissal by 30 
SCRA. 

(2) SCRA is the respondent in an appeal under this paragraph. 

(3) Regulations under sub-paragraph (1) may make provision about— 

(a) the procedure for appeals under this paragraph, 

(b) the effect of making such an appeal, 35 

(c) the powers of the Scottish Ministers to dispose of such appeals (including powers 
to make directions about liability for expenses),  

(d) the effect of the exercise of those powers. 
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Committees 

13 (1) SCRA may establish committees. 

(2) The members of committees may include persons who are not members of SCRA. 

(3) A committee must not consist entirely of persons who are not members of SCRA. 

(4) SCRA must pay to a person who is not a member of SCRA and who is appointed to a 5 
committee such remuneration and allowances as SCRA may, with the approval of the 
Scottish Ministers, determine. 

(5) A committee must comply with any directions given to it by SCRA. 

 
SCRA’s supplementary powers 

14 (1) SCRA may do anything that it considers appropriate for the purposes of or in connection 10 
with its functions. 

(2) SCRA may in particular— 

(a) acquire and dispose of land and other property, 

(b) enter into contracts,  

(c) carry out research relating to the functions conferred on it by virtue of this Act or 15 
any other enactment, 

(d) publish, or assist in the publication of, materials relating to those functions, 

(e) promote, or assist in the promotion of, publicity relating to those functions. 

 
Procedure 

15 SCRA may determine— 20 

(a) its own procedure (including quorum), and 

(b) the procedure (including quorum) of any of its committees. 

 
Delegation of SCRA’s functions 

16 (1) Any function of SCRA (whether conferred by virtue of this Act or any other enactment) 
may be carried out on its behalf by— 25 

(a) a member of SCRA, 

(b) a committee of SCRA, 

(c) a person employed by SCRA, 

(d) any other person authorised (whether specially or generally) by it for the purpose. 

(2) Nothing in sub-paragraph (1) prevents SCRA from carrying out any function delegated 30 
under that sub-paragraph. 

 
Financial interests 

17 (1) The Scottish Ministers must from time to time satisfy themselves that the members of 
SCRA have no financial or other interest that is likely to prejudicially affect the 
performance of their functions as members of SCRA. 35 
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(2) A member must comply with a requirement of the Scottish Ministers to give them any 
information that the Scottish Ministers consider necessary to enable them to comply 
with sub-paragraph (1). 

 
Grants 

18 (1) The Scottish Ministers may make grants to SCRA of amounts that they determine. 5 

(2) A grant is made subject to any conditions specified by the Scottish Ministers (including 
conditions about repayment). 

 
Accounts 

19 (1) SCRA must— 

(a) keep proper accounts and accounting records, 10 

(b) prepare for each financial year a statement of accounts, and 

(c) send a copy of each statement of accounts to the Scottish Ministers by such time 
as they may direct. 

(2) Each statement of accounts must comply with any directions given by the Scottish 
Ministers as to— 15 

(a) the information to be contained in it, 

(b) the manner in which the information is to be presented,  

(c) the methods and principles according to which the statement is to be prepared. 

(3) The Scottish Ministers must send a copy of each statement of accounts to the Auditor 
General for Scotland for auditing. 20 

(4) In this paragraph, “financial year” means each period of a year ending on 31 March. 

 
Provision of accounts and other information to Scottish Ministers 

20 (1) The Scottish Ministers may direct SCRA to give them accounts or other information 
specified in the direction relating to SCRA’s property and activities or proposed 
activities. 25 

(2) SCRA must— 

(a) give the Scottish Ministers accounts or any other information that it is directed to 
give under sub-paragraph (1),  

(b) give the Scottish Ministers facilities for the verification of the information given,  

(c) permit any person authorised by the Scottish Ministers to inspect and make copies 30 
of accounts and any other documents of SCRA for the purposes of verifying the 
information given, and 

(d) give the person an explanation, reasonably required by the person, of anything 
that the person is entitled to inspect. 
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SCRA’s annual report 

21 (1) SCRA must, as soon as is reasonably practicable after the end of each financial year, 
prepare and submit to the Scottish Ministers a report on the carrying out of its functions 
during the year. 

(2) The report must include a copy of so much of the report made to SCRA by the Principal 5 
Reporter as relates to the year. 

(3) SCRA may include in the report any other information that it considers appropriate. 

(4) The Scottish Ministers must lay before the Scottish Parliament each report submitted to 
them. 

(5) In this section, “financial year” means each period of a year ending on 31 March. 10 

 
Principal Reporter’s annual report 

22 (1) The Principal Reporter must, as soon as is reasonably practicable after the end of each 
financial year, prepare and submit to SCRA a report on the carrying out during the year 
of the functions conferred on the Principal Reporter by virtue of this Act or any other 
enactment. 15 

(2) The Principal Reporter may include in the report any other information that the Principal 
Reporter considers appropriate. 

(3) In this paragraph, “financial year” means each period of a year ending on 31 March. 

 
Validity of proceedings and actions 

23 The validity of proceedings or actions of SCRA (including proceedings or actions of any 20 
of its committees) is not affected by— 

(a) any vacancy in the membership of SCRA or any of its committees, 

(b) any defect in the appointment of a member of SCRA or any of its committees, or 

(c) the disqualification of a person as a member of SCRA after appointment. 

 

SCHEDULE 4 25 
(introduced by section 23) 

TRANSFER OF STAFF AND PROPERTY TO CHS 

Interpretation 

1 In this schedule— 

“recognised” has the meaning given by section 178(3) of the Trade Union and 30 
Labour Relations (Consolidation) Act 1992 (c.52), 

“trade union” has the meaning given by section 1 of that Act, and 

“transfer day”, in relation to a person, means the day on which a staff transfer 
order comes into force in relation to the person. 

Staff transfer orders 35 

2 (1) The Scottish Ministers may by order (a “staff transfer order”) make provision for or in 
connection with— 
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(a) the transfer of persons employed by SCRA to CHS, 

(b) the transfer of persons employed by local authorities from authorities to CHS. 

(2) A staff transfer order may in particular— 

(a) prescribe rules by which the transfer of persons, or classes of person, specified in 
the order can be determined, 5 

(b) require— 

(i) in relation to persons employed by SCRA, SCRA and CHS acting jointly, 
or 

(ii) in relation to persons employed by a local authority specified in the order, 
the local authority and CHS acting jointly, 10 

to make a scheme in relation to the transfer of the persons to whom the order 
relates. 

(3) Sub-paragraphs (4) and (5) apply where— 

(a) an order includes a requirement of the sort mentioned in sub-paragraph (2)(b)(i) 
and SCRA and CHS are unable to comply with the requirement, or 15 

(b) an order includes a requirement of the sort mentioned in sub-paragraph (2)(b)(ii) 
and the local authority and CHS are unable to comply with the requirement. 

(4) The Scottish Ministers may determine the content of the scheme. 

(5) The scheme is to be treated as if made in accordance with the requirement imposed by 
the order. 20 

 
Schemes for transfer of staff: consultation 

3 (1) Sub-paragraph (2) applies where a staff transfer order includes a requirement of the type 
mentioned in paragraph 2(2)(b)(i). 

(2) SCRA must consult the persons mentioned in sub-paragraph (3) about the content of the 
scheme. 25 

(3) Those persons are— 

(a) persons employed by SCRA, 

(b) the Principal Reporter, 

(c) representatives of any trade union recognised by SCRA. 

(4) Sub-paragraph (5) applies where a staff transfer order includes a requirement of the type 30 
mentioned in paragraph 2(2)(b)(ii). 

(5) The local authority must consult the persons mentioned in sub-paragraph (6) about the 
content of the scheme. 

(6) Those persons are— 

(a) persons employed by the local authority, 35 

(c) representatives of any trade union recognised by the local authority. 

 
Effect on existing contracts of employment 

4 (1) This paragraph applies where— 
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(a) a person is to be transferred by virtue of a staff transfer order, and 

(b) immediately before the transfer day the person has a contract of employment with 
the relevant employer. 

(2) On and after the transfer day the contract of employment has effect as if originally made 
between the person and CHS. 5 

(3) On the transfer day the rights, powers, duties and liabilities of the relevant employer 
under or in connection with the contract of employment of the person are transferred to 
CHS. 

(4) Anything done before the transfer day by or in relation to the relevant employer in 
respect of the contract of employment or the person is to be treated on and after that day 10 
as having been done by or in relation to CHS. 

(5) If, before the transfer day, the person gives notice to CHS or the relevant employer that 
the person objects to becoming a member of staff of CHS— 

(a) the contract of employment with the relevant employer is, on the day immediately 
preceding the day that would, but for the objection, have been the transfer day, 15 
terminated, and 

(b) the person is not to be treated (whether for the purpose of any enactment or 
otherwise) as having been dismissed by virtue of the giving of such notice. 

(6) Nothing in this schedule prejudices any right of the person to terminate the contract of 
employment if a substantial detrimental change in the person’s working conditions is 20 
made. 

(7) The person has the right to terminate the contract of employment if— 

(a) the identity of the relevant employer changes by virtue of the making of the staff 
transfer order, and 

(b) it is shown that, in all the circumstances, the change is significant and detrimental 25 
to the person. 

(8) In this paragraph “relevant employer”, in relation to a person, means— 

(a) where the person has a contract of employment with SCRA, SCRA, 

(b) where the person has a contract of employment with a local authority, the local 
authority. 30 

 
Transfer of property etc. to CHS 

5 (1) The Scottish Ministers may make a transfer scheme. 

(2) A transfer scheme is a scheme making provision for or in connection with the transfer to 
CHS of property, rights, liabilities and obligations of any of the following— 

(a) SCRA, 35 

(b) a local authority, 

(c) the Scottish Ministers. 

(3) A transfer scheme must specify a date (the “transfer date”) on which the transfer is to 
take effect. 

(4) A transfer scheme may— 40 
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(a) specify different dates in relation to different property, rights, liabilities and 
obligations, 

(b) make different provision in relation to different cases or classes of case. 

(5) On the transfer date— 

(a) any property or rights to which a transfer scheme applies transfer to and vest in 5 
CHS, 

(b) any liabilities or obligations to which such a scheme applies become liabilities or 
obligations of CHS. 

(6) A transfer scheme may make provision for the creation of rights, or the imposition of 
liabilities, in relation to the property, rights, liabilities or obligations transferred by 10 
virtue of the scheme. 

(7) A certificate issued by the Scottish Ministers that any property, right, liability or 
obligation has, or has not, been transferred by virtue of a transfer scheme is conclusive 
evidence of the transfer or the fact that there has not been a transfer. 

(8) A transfer scheme may in particular make provision about the continuation of legal 15 
proceedings. 

(9) A transfer scheme may make provision for CHS to make any payment which— 

(a) before a day specified in the scheme could have been made by a person specified 
in sub-paragraph (2)(a) or (b), but 

(b) is not a liability which can become a liability of CHS by virtue of a transfer 20 
scheme. 

(10) A transfer scheme may make provision for the payment by CHS of compensation in 
respect of property and rights transferred by virtue of the scheme. 

(11) Before making a transfer scheme, the Scottish Ministers must consult— 

(a) CHS, 25 

(b) the person mentioned in sub-paragraph (2)(a) or (b) whose property, rights, 
liabilities and obligations (or any of them) are to be transferred by virtue of the 
scheme, and 

(c) any other person with an interest in the property, rights, liabilities or obligations 
which are to be so transferred. 30 

 

SCHEDULE 5 
(introduced by section 188(1)) 

MINOR AND CONSEQUENTIAL AMENDMENTS 

Legal Aid (Scotland) Act 1986 (c.47) 

1 (1) The Legal Aid (Scotland) Act 1986 is amended as follows. 35 

(2) In section 4 (Scottish Legal Aid Fund)— 

(a) in subsection (2)— 

(i) in paragraph (aza), after sub-paragraph (ii) insert— 

“(iia) children’s legal assistance;”, and 
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(ii) after paragraph (aza) insert— 

“(azb)any sums payable by the Board under contracts made by virtue of section 
33B;” and 

(b) in subsection (3), after paragraph (cb) insert— 

“(cc) any contribution payable to the Board by any person in pursuance of 5 
section 28J of this Act;”. 

(3) In section 4A (Scottish Legal Aid Board’s power to make grants in respect of provision 
of civil legal aid etc.)— 

(a)  in subsection (2)— 

(i) in paragraph (a) for the words from “aid” to “matters” substitute “aid, 10 
advice and assistance in relation to civil matters or children’s legal 
assistance”, 

(ii) in paragraph (b) after “matters” insert “or children’s matters”, and 

(iii) in paragraph (c) at the end add “or children’s matters”, 

(b) in subsection (13)— 15 

(i) for the words “aid or advice and assistance” substitute “aid, advice and 
assistance or children’s legal aid”, and 

(ii) at the end add “or children’s legal aid”, and 

(c) in subsection (14), at the end add “and 

“children’s matters” means matters relating to children’s hearings, pre-20 
hearing panels (as defined in section 78(2)(a) of the 2010 Act) or 
proceedings under Part 10 or 15 of the 2010 Act”. 

(3A) In subsection (1A) of section 31 (selection of solicitors and counsel)— 

(a) after paragraph (a), insert— 

“(aa) section 28L(3),”, 25 

(b) after paragraph (d), insert— 

“(da) regulations made under section 33B(4),”, and 

(c) in the full-out, after “assistance” insert “or children’s legal assistance”. 

(4) In section 35A (Board’s powers to obtain information from solicitors in certain cases)— 

(a) after subsection (1) insert— 30 

“(1A) The Board may, for the purpose of determining whether— 

(a) a solicitor, an employee of the solicitor or an employee of the solicitor’s 
firm may be committing a criminal offence in connection with children’s 
legal assistance, 

(b) a solicitor may be seeking, in relation to children’s legal assistance, to 35 
recover from the Fund money to which the solicitor is not entitled, as, for 
example, by performing unnecessary work, or 

(c) a solicitor or firm whose name appears on the register maintained under 
section 28L(1) is or may not be complying with the code of practice 
under section 28M for the time being in force, 40 
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require the solicitor or firm to produce such information and documents 
relating wholly or partly to the provision of children’s legal assistance as it 
may specify, at such time and place as it may specify.”, and 

(b) in subsection (2), after “(1)” insert “or (1A)”. 

(5) In section 35B (Board’s powers of entry)— 5 

(a) in subsection (1), after paragraph (c) insert “or 

(ca) a solicitor whose name appears on the register maintained under section 
28L(1) may not be complying with the code of practice under section 
28M for the time being in force;”, 

(b) in subsection (2)— 10 

(i) in paragraph (b), at the beginning insert “in the case mentioned in 
subsection (2A),”, and 

(ii) after paragraph (b) insert— 

“(ba) in the case mentioned in subsection (2B), take possession of any 
documents which appear to him to relate, wholly or partly, to any 15 
children’s legal assistance provided in or from those premises;”, and 

(c) after subsection (2) insert— 

“(2A) The case mentioned in subsection (2)(b) is where the warrant is issued in 
pursuance of— 

(a) paragraph (a), (b) or (c) of subsection (1), or 20 

(b) paragraph (d) of subsection (1) where the requirement to produce the 
documents was made under subsection (1) of section 35A. 

(2B) The case mentioned in subsection (2)(ba) is where the warrant is issued in 
pursuance of— 

(a) paragraph (ca) of subsection (1), or 25 

(b) paragraph (d) of subsection (1) where the requirement to produce the 
documents was made under subsection (1A) of section 35A.”. 

(6) In section 37(2) (regulations under Act which require to be laid in draft and approved by 
the Scottish Parliament before being made), after “24(4)” insert “, 28C(3), 28J(2), 
28K(1) or (8),”. 30 

(7) In section 41 (interpretation)— 

(a) after “requires—” insert— 

““the 2010 Act” means the Children’s Hearings (Scotland) Act 2010 (asp 
00);”, 

(b) after the definition of “the Board” insert— 35 

““children’s legal aid” has the meaning given to it in section 28B(2) of 
this Act; 

“children’s legal assistance” means— 

(a) children’s legal aid, and 

1610



128 Children’s Hearings (Scotland) Bill 
Schedule 5—Minor and consequential amendments 

 
(b) advice and assistance in relation to children’s hearings, pre-hearing 

panels (as defined in section 78(2)(a) of the 2010 Act) or 
proceedings under Part 10 or 15 of the 2010 Act;”, and 

(c) in the definition of “legal aid”— 

(i) after “aid,”, where it third occurs, insert “children’s legal aid”, and 5 

(ii) the words from “or”, where it second occurs, to the end of the definition are 
repealed. 

(8) In section 42 (disposable income and disposable capital: regulations), after subsection 
(3) insert— 

“(4) Regulations under this section may make different provision for— 10 

(a) children’s legal aid and legal aid other than children’s legal aid, 

(b) advice and assistance in relation to children’s matters and advice and 
assistance other than advice and assistance in relation to children’s 
matters. 

(5) In subsection (4)(b), “children’s matters” has the meaning given by section 15 
4A(14).”. 

 
Children (Scotland) Act 1995 (c.36) 

(1) The Children (Scotland) Act 1995 is amended as follows. 

(2) In section 12 (restrictions on certain decrees)— 

(a) in subsection (1), for “or 54 of this Act” substitute “of this Act or section 60 of the 20 
Children’s Hearings (Scotland) Act 2010”, 

(b) in subsection (2)(a), for “or 54 of this Act” substitute “of this Act or section 60 of 
the Children’s Hearings (Scotland) Act 2010”. 

(3) In section 16 (welfare of child and consideration of views)— 

(a) in subsection (1)— 25 

(i) the words  “a children’s hearing decide, or” are repealed, 

(ii) the words  “their or” are repealed, 

(b) in subsection (2), the words  “a children’s hearing or as the case may be” are 
repealed, 

(c) in subsection (3)— 30 

(i) for “(4)(a)(i) or (ii) or (b)” substitute “(4)”, 

(ii) the words “requirement or”, in both places where they occur, are repealed, 

(iii) the words “the children’s hearing consider, or as the case may be” are 
repealed, 

(d) for subsection (4) substitute— 35 

“(4) The circumstances to which subsection (2) refers are that the sheriff is 
considering whether to make, vary or discharge an exclusion order.”, 

(e) in subsection (5)— 

(i) paragraph (a) is repealed, 
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(ii) in paragraph (b), for “Chapters 1 to 3” substitute “Chapter 1 or 3”. 

(4) In section 17 (duty of local authority to child looked after by them)— 

(a) in subsection (6), for paragraph (b) substitute— 

“(b) who is subject to a compulsory supervision order or an interim 
compulsory supervision order and in respect of whom they are the 5 
implementation authority (within the meaning of the Children’s Hearings 
(Scotland) Act 2010);”, 

(b) subsection (6)(c) is repealed, 

(c) in subsection (6)(d), for “such responsibilities” substitute “responsibilities as 
respects the child”. 10 

(5) In section 19 (local authority plans for services for children)— 

(a) in subsection (2), after paragraph (a) insert— 

“(aa) the Children’s Hearings (Scotland) Act 2010;”, 

(b) in subsection (5)— 

(i) in paragraph (c), the words “appointed under section 127 of the Local 15 
Government etc. (Scotland) Act 1994” are repealed, 

(ii) for paragraph (d) substitute— 

“(d) the National Convener of Children’s Hearings Scotland;”. 

(6) In section 33 (effect of orders etc. made in different parts of the United Kingdom)— 

(a) in subsection (1)— 20 

(i) the words “or to a supervision requirement” are repealed, 

(ii) the words “or, as the case may be, as if it were a supervision requirement” 
are repealed, 

(b) in subsection (2)— 

(i) paragraph (b) is repealed, 25 

(ii) in the full-out, the words “or requirement” are repealed, 

(c) subsection (4) is repealed, 

(d) in subsection (5)(b), the words “or to a supervision requirement” are repealed, 

(e) in subsection (5)(c), the words “or to a supervision requirement” are repealed. 

(7) In section 38(4) (limited disapplication of certain enactments while child being provided 30 
with refuge), for “section 83 of this Act” substitute “section 164 of the Children’s 
Hearings (Scotland) Act 2010”. 

(8) In section 75 (powers in relation to secure accommodation)— 

(a) in subsection (1)(b), for “supervision requirement” substitute “compulsory 
supervision order, interim compulsory supervision order, medical examination 35 
order or warrant to secure attendance (all within the meaning of the Children’s 
Hearings (Scotland) Act 2010)”, 

(b) after subsection (2) insert— 
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“(2A) In subsection (2), “relevant person” has the meaning given by section 185 of 

the Children’s Hearings (Scotland) Act 2010 and includes a person deemed to 
be a relevant person by virtue of section 80(3), 155(4)(b) or 158(6) of that 
Act.”, and 

(c) for subsection (4) substitute— 5 

“(4) A child may not be kept in secure accommodation by virtue of regulations 
made under this section for a period exceeding 66 days from the day when the 
child was first taken to the secure accommodation.”. 

(9) In section 76(8) (making of child protection order instead of exclusion order)— 

(a) in paragraph (b), for “section 57 of this Act” substitute “Part 5 of the Children’s 10 
Hearings (Scotland) Act 2010”, 

(b) in the full-out— 

(i) for “an order under that section” substitute “a child protection order”, 

(ii) after “that” insert “Part”. 

(10) In section 93(1) (interpretation), in the definition of “children’s hearing”, for “section 15 
39(3); but does not include a business meeting arranged under section 64, of this Act” 
substitute “section 5 of the Children’s Hearings (Scotland) Act 2010”. 

(11) In section 93(2)(b) (meaning of “child”), for the definition of “child” substitute— 

 ““child” means— 

(i) in relation to section 75, a person under the age of 18 years, 20 

(ii) in relation to any other section, a person under the age of 16 
years;”. 

 
Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8) 

2 In section 12 of the Antisocial Behaviour etc. (Scotland) Act 2004 (sheriff’s power to 
refer child to children’s hearing where antisocial behaviour order made etc.), for 25 
subsection (1) substitute— 

“(1) This section applies where— 

(a) the sheriff makes an antisocial behaviour order or an interim order in 
respect of a child, and 

(b) the sheriff considers that a section 65 ground (other than the ground 30 
mentioned in section 65(2)(j)) applies in relation to the child. 

(1A) The sheriff may require the Principal Reporter to arrange a children’s hearing. 

(1B) The sheriff must give the Principal Reporter a section 12 statement if— 

(a) the sheriff makes a requirement under subsection (1A), and 

(b) a compulsory supervision order is not in force in relation to the child. 35 

(1C) A section 12 statement is a statement— 

(a) specifying which of the section 65 grounds the sheriff considers applies 
in relation to the child, 

(b) setting out the reasons why the sheriff considers the ground applies, and 
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(c) setting out any other information about the child which appears to the 
sheriff to be relevant. 

(1D) In this section— 

“compulsory supervision order” has the meaning given by section 97 of 
the Children’s Hearings (Scotland) Act 2010, 5 

“section 65 ground” means a ground mentioned in section 65(2) of that 
Act.” 

 

SCHEDULE 6 
(introduced by section 188(2)) 

REPEALS 10 

 Enactment Extent of repeal 
 
 
 
15 
 
 
 

 
 
20 
 
 
 
 
 
 
 
20 
 
 
 
 
 
 
25 
 
 
 
 
 

30 
 
 
 
 
35 

Rehabilitation of Offenders Act 
1974 (c.53) 
 
 
 
 
 
 
Legal Aid (Scotland) Act 1986 
(c.47) 
 
Tribunals and Inquiries Act 1992 
(c.53) 
 
Local Government etc. (Scotland) 
Act 1994 (c.39) 
 
Children (Scotland) Act 1995 (c.36) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Section 3. 
 
In section 5, in subsection (3), paragraph (b) and 
the word “and” immediately preceding it; in 
subsection (5), paragraph (f); and, in subsection 
(10), the words “, or a supervision requirement 
under the Children (Scotland) Act 1995,”. 
 
Section 29. 
 
 
In Part 2 of Schedule 1, paragraph 61(a) and the 
title (“Social work”) relating to it. 
 
Sections 127 to 138. 
Schedule 12. 
 
Sections 39 to 74. 

In section 75(1), paragraph (a) and the word “or” 
immediately following it. 

Section 75(5). 

Sections 75A and 75B. 

Sections 81 to 85. 

Section 90. 

Section 91(3)(a) to (c). 

Section 92. 

In section 93, in subsection (1), the definitions of 
“chief social work officer”, “child assessment 
order”, “child protection order”, “compulsory 
measures of supervision”, “education authority”, 
“local government area”, “place of safety”, “the 
Principal Reporter”, “relevant local authority”, 
“supervision requirement” and “working day”; 
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 Enactment Extent of repeal 

 
 
 
 
5 
 
 
 
 
 
10 

 
 
 
 
 
 
15 
 

 
 
 
 
 
 
 
 
 
 
 
 
 

 
Vulnerable Witnesses (Scotland) 
Act 2004 (asp 3) 
 
Antisocial Behaviour etc. (Scotland) 
Act 2004 (asp 8) 
 
Legal Profession and Legal Aid 
(Scotland) Act 2007 (asp 5) 

and, in subsection (2)(b), the definition of 
“relevant person”. 

In section 101(1), in paragraph (a), the words “or 
under section 87(4) of this Act”; and paragraph (c) 
and the word “and” immediately preceding it. 

Section 101(4). 

In section 105, in subsection (8), the words “44, 
70(4), 74, 82, 83”; and subsection (10). 

Schedule 1. 

In Schedule 4, paragraph 23(2) and (3). 
 
Section 23. 
 
 
Section 12(2) to (5). 
 
 
Section 72(4) to (6). 
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